Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


mmmimmmmm 


» 


THE 


AMERICAN  State  Reports, 


ODMTAlNXirO  Tn 


CASES  OF  GENERAL  VALUE  AND  AUTHOEITT, 

BUBBBQUENT  TO  THOSB  CONTAIKBD  IN  THB  ''AMBBIOAV 
DBOXSIONS"  AND  THB  ''AMBBIOAN  BBPOBTSi;" 

COURTS  OF  LAST  RESORT 

OF  THB   SEVERAL   STATES. 


niilOTIII^  UPOBTXD^  AHD  IXVOT. 


By  a.  C,  FIUEEMAN, 
jjB>  TBI  Aaaooun  iditobs  or  thb  •■  amxbicak  woimoi' 


Vol.   XLV. 


SAK  VELANdSOOt 

BANCROFT-WHITNEY   COMPANY, 

L4W  PraunsBa  akd  tiiw  Bom 

1896. 


% 


I ?ie7i 


j||LS9194t 


KDtor«d  aeoor<iing  to  Act  of  Omgrma  In  IIm  ymi  IM^ 

Bt  BANCROFT-WHITNEY  COMPANY, 

Ib  th«  Ofloe  of  tbo  Ldbnurim  of  Congren,  tl  WMhingtoo. 


*    ■  * 


•  • 


^     r  • 

•    •     •         •• 

•  •   •     • 


••        •     • 


•  •      • 

»      • 


Bak  FKAKeraeM 
Tmrn  FiLMBB'RoLLiNs  SLBCTBOTTri  CoxrArr* 

TTFOOKAPliSIU  A.MD  STBUOTYrKaiL 


AMERICAN  STATE  REPORTS. 


VOL.   XLV. 


SCHEDULE 

showing  the  original  volumeB  of  reporte  m  which  the 
cases  herein  selected  and  re-reported  may  be  founds 
and  the  pages  of  this  volume  devoted  to  each  state. 

Califobnia  Reports Vol.  10&  17-104 

Illinois  Rbpobtb      ••••••  Vol.  154.  105-158 

Inbluia  Rbpobts Vol.  137.  169-223 

Iowa  Reports Vol.  88.  224-260 

Kansas  Reports Vol.  54.  261-318 

Maryland  Repobts Vol.  80.  819-378 

Michigan  Repobts    ••••••  Vol.  101.  879-433 

Minnesota  Repobts  ••••••  Vol.  56.  434-504 

MiBsouBi  Reports Vol.  128.  605-578 

New  Yobk  Repobts Vol.  146.  579-637 

Pennsylvania  State  Repobts  •    .  Vol.  166.  638-695 

Tennessee  Repobts Vol.  94.  696-771 

WAsmNGTON  Repobts Vol.  10.  772-835 

West  VxaamiA  Reports    ....  Vols.  88, 88.       836-948 


S  OHEDULE 


■HOWIKa  IN  WHAT  VOLUMES  OF  THIS   SERIES  THE  0A8B8 
BKPQ&TED  IK  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAT  BE  FOUND. 


nportintlB  pwnthtMi^  and  the nnmben of  tbli lerlM In bold-fM«d  flgmi^ 


\MAMJL  —  (83)  8;  (84)  5$  (85)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18;  (M, 
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(61)  89;  (62)  86;  (63)  88;  (64)  48. 
PiLAWABB.  —  (6  Hoast.)  1;  (6  Honsi.)  88;  (7  Honst.)  40;  (9  Honst.)  4& 
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OiOBOiA.  — (76)  8;  (77)  4;  (78)  6;  (79)  U;  (80,  81)  18;  (82)  14;  (83,  84)  80; 

(85)  81;  (86)  88;  (87)  87;  (88)  30;  (89)  88;  (90)  86;  (91,  92,  93)  44. 
iDAHa  —  (2)  86. 
Illzkois.  — (121)  8;  (122)  8;  (123)  6;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 
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81;  (162)  88;  (163)  86;  (154)  86;  (156)  81;  (156)  88;  (167)  84;  (168)  86; 

(169)  88;  (160)  88;  (101)  48;  (162)  44. 
MiomoAii.  -.  (60,  61)  1;  (62)  4;  (63)  6;  (64^  66)  8;  (66,  67)  11;  m  69,  76) 

18;  (70)  14;  (71,  76)  16;  (72,  73^  74)  16;  (77,  78)  18;  (19)  19;  (80)  80; 

(81,  82;  83)  81;  (84)  88;  (86,  86,  87)  84;  (88)  86;  (89)  88;  (90;  91)  80; 

(92)  81;  (93)  88;  (94)  84;  (96,  96)  86;  (97)  87;  (98)  89;  (99)  41;  (100) 

48;  (101)  46. 
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MiasouBi.  —  (92)  1;  (93)  8;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)80;  (102)88;  (103)88;  (104,105)84;  (106)87;  (107)88; 

(lOS,  109)88;  (110,  111)88;  (112)84;  (113,  114)86;  (115)87;  (116, 

117)  88;  (118)  40;  (119,  120)  41;  (121)  48;  (122)  48;  (123)  46. 
MoKTANA.  —  (9)  18;  (10)  84;  (11)  88;  (12)  88;  (13)  40:  (14)  4a 
NuBAflKA.  —  (22)  8;  (23,  24)  8;  (25)  18;  (26)  18;  (27)  80;  (28.  89)  86; 

(30)  87;  (31)  88;  (32;  33)  89;  (34)  88;  (35)  87;  (36)  88;  (37)  40;  (38) 

41;  (39,  40)  48;  (41)  4a 
Nbyada.  —(19)  8;  (20)  19;  (21)  87. 
^■w  HA1IFSHIB&  —  (64)  10;  (62)  18;  (65)  Sa 


(00  A.  J.  Lb)  4«. 

Vbw  Yobx.  — (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (118)  10; 
(114)  11;  (115)  18;  (116, 117)  16;  (118,  119)  16;  (120)  17;  (121)18;  (122) 
19;  (123)  80;  (124,  125)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130, 
131)  87;  (132,  133)  88;  (134)  80;  (135)  81;  (136)  38;  (137)  88;  (138)  84; 
(139)  86;  (140)  87;  (141)  88;  (142)  40;  (143)  48;  (144)  48;  (145)  46. 

HOBTH  OAxoLniA.  — (97,98)8;  (99,100)6;  (101)9;  (102)11;  (103)14;  (104) 
17;  (105)  18;  (106)  19;  (107)  88;  (lOS)  88;  (109)  86;  (110)  88;  (111)  88; 
(112)  84;  (113)  87;  (114)  41;  (115)  44. 


North  Dakota.  —  (1)  86;  (2)  88;  (3)  44. 


noBTu.  1/AKOTA.  —  {k)  SO;  (z;  oo;  [o)  mm, 

Ohio.— (46  Ohio  St)  4;  (46  0hioSt)  16;  (47  Ohio  St.)  81;  (48  0hioSt)  89; 

(49  Ohio  St.)  84;  (50  Ohio  St.)  40. 
Orxook.— (15)  8;  (16)  8;  (17)  11;  (18)  17;  (19)  80;  (20)  88;  (21)  88; 

(22)  89;  (23)  87;  (24)  41;  (25)  48. 
Pbnhstlyania.  — (116,  116,  117  Pa.  St.)  8;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St)  6;  (122  Pa.  St)  9;  (123,  124  Pa.  St)  10;  (125  Pa.  St)  11;  (126 

Pa.  St)  18;  (127  Pa.  St)  14;  (128,  129  Pa.  St)  16;  (130, 131  Pa.  St )  17; 

(132,  133,  134  Pa.  St)  19;  (135,  136  Pa.  St)  80;  (137,  138  Fa.  St.)  81; 

(139, 140,  141  Pa.  St)  83;  (142,  143  Pa.  St)  84;  (144,  145  Pa.  St)  87; 

(146  Pa.  St)  88;  (147,  150  Pa.  St)  30;  (151  Pa.  St)  31;  (148  Pa.  St) 

88;  (149,  152,  153  Pa.  St)  84;  (154,  155  Pa.  St)  36;  (156  Pa.  St)  36; 

(157  Pa.  St)  37;  (158  Pa.  St)  38;  (159  Pa.  St)  39;  (160  Pa.  St)  40; 
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(161 P^  81)  41;  (leSPk.  8t)  48;  (Itt  VUl  St)  4St  (IH  1«  Pi^  Bt)  44; 

(M  P^  8t)  4S. 
Raoni  IsLAiTD.  —  (15)  8;  (16)  87;  (17)  8a 
8o<mi  Cabouna.  — (26)  4;  (27.  28^  89)  18;  (SO)  U;  (SI.  «)  17;  (93)  86; 

(34)  87;  (35)  88;  (36)  81;  (37)  84;  (38)  87;  (39)  89;  (40)  48;  (41)  44. 
South  Dakota.  ~(1)  86;  (2)  88;  (3)  44. 
TDnrann— (66)  4;  (86)  6;  (87)  10;  (86)  17;  (66)  84;  (90)  86;  (91)  80; 

(92)  86;  (93)  48;  (94)  48. 
Tmum.  —(68)  8;  (69;  24  Tbz.  App.)  5;  (70;  28^  26  Ta  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  18;  (73^  74)  16;  (76)  16;  (76)  18;  (77;  28  Tex. 

Appu)  19;  (78)  88;  (79)  88;  (S9  Tex.  App.)  86;  (80^  61)  86;  (82)  87; 

(30  T«x.  App.)  88;  (83)  89;  (84)  81;  (85)  84;  (31  Tbz.  (V.  Bep.)  87; 

(86;  82  Tex.  O.  Rep.)  4a 

9mMMOwr.^m  6;  (61)  16;  (62)  88;  (63)  86;  (64)  88;  (65)  86;  (66)  44. 
ViBoinA.-(82)8s  (66)6;  (64)10;  (66)  17;  06)  19|  (67)84|  (86)89;  (69) 

87;  (90)  44. 
\VA4HiROT0]r.-.(l)  88;  (2)  86|  m  88;  (4)  81;  (6)  84;  (6)  86;  (7)  88; 

(8)  40;  (9)  48;  (10)  46. 
Wwmr  YiBoinA.— (29)  6;  m  8|  (H)  18|  (32;  S3)  86;  (84)  86;  (36)89; 

(36)  88;  (37)  88;  (3^  39)  46. 
WBonnmf.— (69)8;  (7*n)6|  (79  V|  (7S)  9;  (74, 76)  17}  (76^77)80;  (76) 

88;  (79)  84}  (80)  87|  (61)89|  (66)88|  m»l  (66)  86|  (66.66)  89| 

(87)  41;  (68)  4a 
WvwDia.— (6)8L 
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Honor. 

[105  0AI.I1OS1IIA,  20.] 

SnrxnoiAL  Assooiattonb.— A  Changb  nr  BiiiKnoumns  oadboI  b«  madt 
«xoept  by  a  sabstantukl  oomplianoe  with  the  ragulatioiia  of  the  woeiBkf, 
•nd  76t  ooaru  of  aqnit j  reoognise  ozoeptions  to  this  genorml  prinoipltw 
Bqnity  doei  not  domand  impoasiblo  things,  and  will  oonaider  aa  doaa 
tbat  which  ahoald  hava  bean  dooa^  md*  when  a  member  haa  oomplied 
with  all  the  reqoiramenta  of  the  rales  for  the  pnrpoaa  of  making  a  snb- 
stitntion  of  benefioiaries  within  hia  power*  ha  has  dona  all  that  n  eonrt 
of  aqnity  demands. 

gMBFiuuL  AnooiATiova.— A  BursnaiABr  oahmot  Twrntmn  a  ohanga  «t 
benefioiaries  by  obtaining  a  benefit  oertifioata  of  a  member  el  a  bon^ 
fioial  aasooiation  and  refusing  to  surrender  it  to  him  for  the  pnrpoae  of 
•Mddng  that  change  of  beneficiary  which  he  waa  entitled  to  make.  U 
"ttio  member  does  all  that  Is  within  his  power  to  do  to  effect  a  change  in 
beneficiaries,  and  blls  to  surrender  the  oartificate  and  have  a  new  oaa 
Issued  only  because  snob  certificate  ia  in  the  posseesion  of  the  original 
banefioiary,  who  refnsee  to  surrender  it,  the  beneficiary  thns  thwarting 
the  wishes  of  the  member  will  not  ba  allowed  to  profit  thereby,  and  his 
rights  to  the  proceeds  of  the  certificate  are  snb<»dinate  to  those  of  the 
new  beneficiaries  selected  by  the  member,  and  to  whom  the  issue  of  a 
proper  oertificate  was  proTented  only  by  the  act  of  the  original  beno- 
fioiary  in  refusing  to  surrender  the  old  certificate. 

SanrxnoiAL  Assooiationb— Vsstkd  Rights. — A  BBNinoxASf;  designated 
as  such  by  a  member  of  a  mutual  benefit  association,  does  not  thereby 
aoquire  any  Tested  rights  so  as  to  defeat  a  subsequent  change  of  beno- 
fioiariea  effected  at  the  instanoo  of  snob  member,  unless  the  original 
bonefioiaiy  was  made  snob  on  aoeonnt  of  some  oontraot^  or  haa  soasa 
eqnitiea  raoogniaad  by  tiia  ooorti^  and  whioh  il  wonld  bo  ineqnitabla  la 
disappoints 
An.  M.  JLV«  fM»  ZLT.->a  19) 
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BnrBnoEAL  A8800IATions.<— Thi  Pathint  ov  A^srssmknts  of  a  member 
of  A  beneficial  awooiation  by  a  person  whom  ho  has  designated  as  a  bene- 
fioiaiy  in  the  event  of  his  death  does  not  give  such  person  any  vested 
rights  in  the  certificate,  nor  deprive  the  member  of  the  power  to  change 
the  beneficiaries,  unless  such  payments  were  made  pursuant  to  some 
contract.     Otherwise  they  are  to  be  regarded  as  mere  gifts. 

Appsllats  Progsduks— Harmless  Errors. — ^The  admission  in  eridence 
of  the  statements  of  a  person  not  a  party  to  the  action  does  not  entitle 
the  unsuccessful  litigant  to  a  new  trial  or  a  reversal  of  the  Judgment  if 
such  statements  relate  to  an  issue  upon  which  there  is  no  conflict  in 
the  evidence,  and  were  in  harmony  with  the  theory  of  all  the  parties  to 
the  action* 

John  H.  Dickinson  and  Henry  E.  Monroe^  for  the  appellant. 
H.  W,  Hutton^  for  the  respondent 

'^  Qarouttb,  J*  The  right  of  ownership  to  the  pro^ 
ceeds  of  a  two  thousand  dollar  benefit  oertificate«  issued  by 
a  mutual  benefit  society,  known  as  the  American  Legion  <rf 
Honor^  forms  the  subject  of  this  litigation.  The  society  is 
not  an  active  party  to  the  litigation,  having  paid  the  money 
into  court,  and  being  entirely  satisfied  with  the  court's  adjudi- 
cation as  to  whom  it  belongs.  The  respondent  and  appellant 
are  brother  and  sister,  and  the  beneficiary  certificate  was 
taken  out  by  the  mother,  Emily  Kate  Jory,  and  made  pay 
able  upon  her  death  to  the  daughter  appellant,  or  any  other 
member  of  the  mother's  family  whom  she  might  thereafter 
in  her  lifetime  designate. 

The  by-laws  of  the  society  provide  that  members  may,  at 
any  time  when  in  good  standing,  surrender  their  benefit  cer. 
tificates,  and  have  new  ones  issued,  payable  to  such  bene- 
ficiary dependent  upon  them  as  they  may  direct,  subject* 
however,  to  the  provisions  of  section  2:  ^'  Such  change  to  be 
made  upon  petition  to  the  supreme  secretary,  signed  by  the 
member  desiring  to  make  the  change,  attested  by  the  secre- 
tary of  the  subordinate  council,  and  having  the  seal  of  the 
subordinate  council  attached,  substantially  in  accordance 

with  the  form  prescribed  in  this  section The  fee  to  be 

paid  for  a  new  certificate  issued  shall  be  one  dollar,  and  must 
*^  accompany  the  petition.  No  change  of  beneficiary  shall 
be  made  in  any  other  manner  than  herein  prescribed;  •  •  •  • 
provided,  that  in  case  of  the  loss  or  destruction  of  the  old 
certificate  satisfactory  evidence  of  such  loss  or  destruction 
shall  be  produced  by  affidavit  or  otherwise  before  a  new  cer- 
tificate be  issued.  •  •  •  •  No  act  ofa  subordinate  council  in  the 
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admission  of  any  member  to  membership  in  this  order,  and 
no  act  of  any  member  done  for  the  purpose  of  changing  his 
or  her  beneficiary,  shall  be  recognized  by  or  deemed  binding 
upon  the  supreme  council,  or  as  entitling  the  person  admitted, 
or  the  new  beneficiary  named,  to  any  benefits  from  this  order, 
unless  such  acts  shall  be  in  strict  accordance  with  the  pro- 
visions contained  in  the  laws  and  constitution  prescribed  by 
the  supreme  council,  nor  until  such  acts  have  been  ratified 
and  approved  by  the  supreme  council.'' 

Several  years  after  this  certificate  was  issued  the  mother 
became  desirous  of  changing  the  beneficiary  named  therein, 
to  wit,  the  appellant  daughter,  and  to  substitute  therefor  the 
respondent  son;  and  in  furtherance  of  such  desire,  and  for 
the  purpose  of  complying  with  the  laws  of  the  society,  she 
attempted  to  secure  control  of  the  original  certificate  which 
was  then  in  the  keeping  of  her  rlaughter  appellant,  in  order 
that  she  might  surrender  the  same  to  the  society;  but  she 
was  unsuccessful  in  this  endeavor.  Upon  this  question  the 
court  found  the  fact  to  be  that  "she  (the  daughter)  refused 
to  redeliver  the  same  to  the  said  Emily  Kate  Jory,  although 
frequently  requested  so  to  do  by  her  as  alleged  in  said 
amended  complaint,  but  kept  and  concealed  the  same  for 
the  pnrpose  of  endeavoring  to  prevent  her  said  mother  from 
designating  the  plaintiff  herein  as  the  beneficiary  there- 
under,  and  securing  the  said  two  thousand  dollars  herself, 
and  so  kept  and  concealed  it  until  after  her  mother's  death, 
as  alleged  in  the  amended  complaint  on  file  herein."  And 
this  finding  is  supported  by  the  evidence. 

**  Being  unable  to  secure  the  original  certificate,  the 
mother  regularly  took  all  the  other  steps  required  by  the 
laws  of  the  order  for  the  purpose  of  changing  the  beneficiary, 
and  accompanied  her  application  for  a  change  with  an  affi- 
davit stating  the  reason  why  the  original  certificate  was  not 
surrendered,  and  further  stating  therein  that  she  made  her 
son,  the  respondent  herein,  her  sole  beneficiary  under  said 
certificate.  The  society  still  refused  to  issue  the  new  certifi- 
cate upon  the  ground  that  the  original  was  neither  lost  nor 
destroyed,  and  yet  had  not  been  surrendered*  Matters  re* 
mained  in  statu  quo  until  the  death  of  the*  mother,  when  this 
litigation  arose  between  the  children,  and  was  decided  by  the 
trial  court  in  favor  of  the  son. 

Laying  aside  any  question  of  interest  in  the  original  bene- 
ficiary certificate  resting  in  the  daughter  by  virtue  of  matten 
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•rifllDg  io  parol  between  the  mother  and  the  daughter,  we  are 
clear  that  as  between  the  original  beneficiary,  the  daughter, 
and  the  proposed  new  beneficiary,  the^son,  the  proceeds  of 
this  policy  belong  to  the  son.  As  between  them  there  was  a 
substitution  of  beneficiaries  in  the  eyes  of  a  court  of  equity. 
If  the  Legion  of  Honor  was  here  as  an  aggressive  party,  in* 
eisting  as  against  the  claims  of  the  son  upon  a  strict  com- 
pliance with  its  by-laws  before  it  could  be  compelled  to  take 
money  from  its  treasury,  possibly  a  different  qaestion  would 
be  presented;  but,  as  between  these  parties  litigant,  thecoart 
will  administer  justice  from  the  standpoint  of  equity,  and 
bring  to  the  solution  of  this  question  those  broad  principles 
upon  the  basis  of  which  equity  always  deals.  The  general 
rule  unquestionably  is  that  a  change  of  a  beneficiary  cannot 
be  made  by  the  insured  unless  a  substantial  compliance  with 
the  laws  and  regulations  of  the  society  is  had;  yet  courts 
of  equity  have  recognized  various  exceptions  to  this  general 
principle,  and  the  facts  of  this  case  bring  it  squarely  within 
one  of  the  well-recognized  exceptions.  This  exception  is 
4)uilded  upon  the  principle  that  equity  does  not  demand  im- 
possible things,  and  '^  will  consider  that  done  which  ought 
to  have  been  done;  and  is  embraced  within  the  proposition 
that  when  the  insured  complies  with  all  the  requirements  of 
the  rules  for  the  purpose  of  making  the  substitution  of  bene- 
ficiaries, with  which  he  has  the  power  to  comply,  he  has  done 
all  that  a  court  of  equity  demands:  See  Supreme  Conclaw  t. 
Oappella^  41  Fed.  Rep.  1,  approved  in  McLaughlin  y.  Me^ 
Laughlin^  104  Cal.  171;  48  Am.  St.  Rep.  83;  Grand  Lodge  t. 
Child,  70  Mich.  163;  hgrigg  y.  Schooley,  125  Ind.  96;  MarA 
W.  American  Legion  of  Honor,  149  Mass.  612. 

The  present  case  comes  squarely  within  this  exception, 
mnd  in  principle  is  identical  with  some  of  the  cases  we  have 
cited.  For  the  purpose  of  changing  the  beneficiary,  the 
insured  complied  in  detail  with  every  rule  of  the  society, 
save  the  single  one  of  surrendering  the  certificate,  and  this 
she  was  unable  to  do  after  using  due  diligence  to  that  end* 
Impossibilities  are  not  required,  and  if  the  certificate  had 
been  lost  or  destroyed,  and  thus  the  surrender  made  impossi* 
ble,  equity  would  have  treated  the  surrender  as  duly  made; 
and  in  legal  effect  the  certificate  was  lost  in  this  case.  But 
there  is  another  well*settled  principle  of  equity  equally  fatal 
to  appellant's  claims.  No  person  can  take  advantage  of  his 
own  wrongi    Mo  man  is  allowed  to  come  into  a  court  of 
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equity  and  reap  beneficial  results  from  Lis  own  iniquity* 
If  Mrs.  Jory  had  the  right  to  make  the  cliange  of  benefit 
Claries,  and  did  all  that  it  was  possible  for  her  to  do  toward 
making  such  change,  but  was  prevented  by  the  acts  of  ap-^ 
pellant  from  a  consummation  of  her  intentions,  thpn  appel- 
lant will  not  be  allowed  to  derive  any  benefit  from  her 
fraudulent  conduct  If  a  fraud  of  her  own  practicing  pre- 
vented a  legal  substitution  of  beneficiaries,  then  as  against 
her  an  equitable  substitution  will  be  held  to  have  taken 
place. 

If  the  insured,  Mrs.  Jory,  had  a  legal  right  to  make  m 
change  of  beneficiaries  at  the  time  she  attempted  so  to  do, 
then  the  maxims  of  equity  which  we  have  applied  to  the 
facts  of  the  case  dispose  of  this  litigation  fully  and  entirely. 
But,  as  a  further  ground  of  defense  to  '*  the  action,  it  is 
insisted  by  appellant  that  her  mother  had  no  such  right. 
Appellant  says  she  had  a  vested  interest  in  the  certificate,  and 
rights  under  it  which  could  not  be  taken  away  from  her  by 
a  legal  substitution  of  beneficiaries,  even  if  such  substitution 
had  been  made  by  the  insured.  Under  this  claim  of  the 
appellant  the  question  as  to  an  actual  substitution  would 
seem  to  be  immaterial;  for  if  the  insured  had  proceeded 
under  the  rules  and  laws  of  the  order,  and  obtained  a  substi- 
tution of  beneficiaries  perfect  in  all  its  parts,  still,  as  between 
the  parties  here  litigating,  it  would  not  be  conclusive  as 
establishing  title  to  its  proceeds  in  the  holder  thereof,  for  we 
are  in  a  court  of  equity  and  administering  justice  to  these 
parties  according  to  their  equities. 

The  principle  here  under  consideration  is  the  most  recent 
growth  of  mutual  benefit  association  law,  a  branch  of  the  law 
which  in  itself  is  young  in  years;  and  we  know  of  nothing 
in  the  law  which  deprives  a  person  contemplating  member- 
ship in  a  mutual  benefit  association  from  so  contracting  with 
the  proposed  beneficiary  as  that  when  such  certificate  is 
issued,  equities  in  favor  of  the  beneficiary  are  born  of  such 
merit  that  the  insured  member  has  no  power  to  defeat  them. 
The  few  authorities  shedding  light  upon  this  question  declare 
the  rights  of  the  beneficiary  are  such  as  to  create  a  vested  in- 
terest in  the  proceeds  of  the  certificate:  Smith  ▼.  National  Ben. 
Soe.,  123  N.  Y.  85;  Maynard  y.  Vanderwerker,  24  N.  Y.  Supp. 
932.  Possibly  this  is  not  a  correct  declaration  of  the  prin- 
ciple of  law  applicable  to  the  conditions;  for  a  second  benefici- 
ary might  be  substituted,  wholly  innocent  of  the  oontractoal 
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relations  existing  between  the  insured  and  the  first  benefici- 
ary, and  his  substitution  give  rise  to  the  creation  of  equities 
in  his  behalf,  all  controlling  upon  a  judicial  disposition  of 
the  rights  of  the  parties  concerned.  If  the  original  benefici- 
ary's interest  was  yested,  no  subsequent  conditions  could  pos- 
sibly arise  which  would  defeat  liis  right,  and  for  this  reason 
we  think  it  can  hardly  be  termed  a  vested  interest.  The 
whole  matter  seems  to  be  rather  **  a  question  of  equities, 
and  the  stronger  and  better  equity  must  prevaiL  The  illoB* 
tration  we  have  used  does  not  arise  in  the  present  case,  for  we 
here  have  no  clash  of  equities.  The  second  beneficiary  po8« 
sesses  no  equities.  He  is  a  volunteer  pure  and  simple.  His 
status  during  the  life  of  the  insured  is  well  described  in 
Smith  Y.  National  Ben.  5oc.,  123  N.  Y.  85,  where  the  conrt 
said:  "The  designation  was  in  the  nature  of  an  inchoate  or 
nnexecated  gift,  revocable  at  any  moment  by  the  donoFi 
and  wholly  within  his  control."  We  think  a  court  of  equity 
should  declare  the  insured  estopped  from  substituting  a 
second  beneficiary  of  the  character  here  involved,  whenever 
sound  equitii^i  are  extant  in  favor  of  the  first  beneficiary; 
and,  such  estoppel  being  in  force  against  the  insured,  it  is 
equally  in  force  and  may  be  successfully  urged  against  tfa6 
volunteer  beneficiary. 

The  respondent  is  a  volunteer  beneficiary,  and  it  only 
remains  for  us  to  ascertain  from  the  record  what  the  appel- 
lant's equities  are,  as  disclosed  by  the  evidence.  She  claims 
by  her  answer  that  she  and  her  mother  entered  into  a  mutual 
agreement,  whereby  each  should  join  a  mutual  benefit  society 
and  make  the  other  a  beneficiary  under  the  certificates  issued, 
and  that  said  agreement  was  carried  out.  Appellant  further 
alleges  that  she  paid  all  initiation  fees,  dues,  and  assessments 
upon  the  benefit  certificate  taken  out  by  her  mother.  If  these 
moneys  were  paid  out  by  appellant  under  and  by  virtue  of  a 
contract  between  the  parties,  and  in  pursuance  of  this  agree- 
ment and  scheme  for  mutual  insurance,  then  she  has  equi- 
ties which  entitle  her  to  recognition  in  a  court  of  justice,  for 
it  would  be  a  gross  imposition  and  fraud  upon  her  to  allow 
the  insured  to  change  her  beneficiary  under  these  circum- 
stances. Though  wrong  and  injustice  form  an  unpleasant 
eight  to  a  court  of  equity,  yet  that  court  will  never  close  its 
eyes  because  the  sight  is  an  unpleasant  one,  but  rather  with 
vision  all  the  keener  will  reach  out  its  strong  arm  to  protect 
the  wronged  and  innocent  party. 
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In  thifl  oase,  after  hearing  all  the  evidence,  the  court  *^ 
made  its  findings  of  fact,  holding  that  appellant  failed  to 
prove  either  that  there  was  a  contract  of  mutual  Insurance 
entered  into  by  the  mother  and  the  daughter,  or  that  she,  the 
daughter,  paid  the  assessments,  dues,  etc.,  upon  her  mother's 
certificate  other  than  the  small  sum  of  fourteen  dollars.  In 
the  absence  of  a  contract  of  some  character  inuring  to  the 
benefit  of  a  beneficiary,  the  mere  fact  of  payment  of  assess- 
ments by  such  an  one  is  not  sufficient  to  create  equities  in  his 
favor,  for  the  courts  of  the  land  say  such  payments  are  to  be 
treated  as  gifts;  and  in  the  present  case  the  basis  of  whatever 
rights  to  which  the  appellant  may  be  entitled  is  the  contract 
of  mutual  insurance.  But  the  evidence  of  appellant  upon 
both  branches  of  her  claim  is  weak,  vague,  and  unsatisfaio* 
toiy.  The  mother,  sister,  and  a  younger  brother  were  liv« 
ing  together.  They  all  earned  more  or  less  money  by  their 
labors,  which  for  years  was  placed  in  a  common  fund,  and 
all  outlays  for  living  expenses,  payment  of  assessments  upon 
these  certificates,  and  incidental  expenses  were  taken  ther^ 
firom.  It  is  not  apparent  that  the  appellant  had  any  money 
of  her  own.  She  had  no  independent  source  of  revenue,  and 
after  the  brother's  death  the  source  from  which  the  money  to 
meet  the  assessments  was  drawn  is  not  clearly  located  in  her. 
As  to  the  contract  for  a  mutual  insurance,  the  evidence  is 
even  more  unsatisfactory  than  it  is  as  to  the  source  of  the 
funds  from  which  the  assessments  were  paid;  and,  without 
entering  into  a  detailed  review  of  the  evidence,  we  will  say 
that  the  finding  of  the  court  in  this  regard  is  satisfactory  to 
OS.  These  matters  are  set  up  in  the  answer  as  an  affirma- 
tive equitable  defense  to  plaintiffs  cause  of  action,  and  the 
burden  rested  upon  her  to  prove  them  by  a  preponderance  of 
evidence;  and  upon  a  consideration  of  the  insufficiency  of  the 
evidence  to  support  the  findings  of  fact  we  are  not  prepared 
to  say  that  the  evidence  even  preponderates  in  her  favor. 
The  evidence  bearing  upon  this  branch  of  the  case  was  con- 
fined almost  entirely  to  the  testimony  of  the  parties  intei^ 
ested,  and  their  prior  ^^  statements  and  admissions.  The 
witnesses  were  before  the  court,  and  we  think  it  pre-eminently 
a  case  where  great  deference  should  be  shown  to  the  judg* 
ment  of  the  trial  court  upon  the  weight  of  evidence.  For 
these  reasons  we  will  not  disturb  the  findings  of  fact,  and 
appellant's  claim  of  existing  equities  has  failed  for  want  of 
prooL 
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It  is  stated  that  the  court  committed  an  error  in  admitting 
ill  evidence  statements  made  by  Mrs.  Jory  prior  to  her  deatl\ 
to  the  effect  that  she  had  asked  appellant  several  times  for 
the  certificate,  and  that  appellant  would  not  give  it  up.  Con-^ 
ceding  the  evidence  objectionable,  as  being  hearsay,  still  no 
harm  to  appellant  arose  by  its  admission.  There  is  an  abun- 
dance of  other  evidence  in  the  record,  showing  a  demand 
upon  her  for  the  certificate,  and  substantially  nothing  to 
the  contrary.  While  she  may  have  formally  denied  in  her 
answer  the  allegation  of  demand  made  in  the  complaint,  and 
while  she  may  also  have  stated  at  the  trial  that  no  demand 
was  made  upon  her,  the  whole  record  is  opposed  to  the  state* 
ment,  and  the  whole  theory  of  her  own  case,  both  in  pleading 
and  evidence,  is  opposed  to  it;  for  her  case  rests  upon  the 
daim  that  her  mother  was  not  entitled  to  the  certificate,  but 
that  it  was  her  own  separate  property,  of  which  she  was  enti<» 
tied  to  the  absolute  and  exclusive  control.  She  does  not 
state  in  her  evidence  that  she  would  have  given  it  up  to  her 
mother  if  it  had  been  demanded,  but,  upon  the  contrary,  it  is 
conclusively  shown,  both  by  her  pleading  and  evidence,  that 
she  would  not  have  done  so  if  a  demand  had  been  made. 
Under  these  circumstances  the  statements  of  her  mother  as 
to  a  demand  were  not  prejudicial,  even  conceding  them  to  b» 
erroneous. 

It  is  ordered  that  the  judgment  and  order  be  affirmed. 

Harbison,  J.,  and  Van  Flbbt,  J,,  concurred. 


lIunrAL  BiNsm  AasooiAnoN — BBHsrioiARiBs — How  Ohawqid.— -The 
lawi  of  a  mataal  beneSt  society  proBoribing  a  modo  of  ohanging  beaefioiariae 
■nut  be  followed.  A  ohange  cannot  be  made  in  any  other  manneri  ilo* 
LaughUn  r.  McLcMghUn,  104  OaL  171;  43  Am.  St  Rep.  83,  andnotei  Thmnm 
r.  TkomoB,  131  N.  T.  205;  27  Am.  St.  Rep.  582;  RoUitu  r.  MefftMikm,  I6O0L 
90S|  26  Am.  St.  Rep.  260,  and  note.  See,  also^  the  extended  note  to  Bankktr^ 
ele.  Ann.  t.  Siapp^  19  Am.  St  Rep.  786. 

Mutual  Bbhirt  AssooiAiioir— Bbnbtioiaries— ViaTiD  BiaBis.— Aa 
sppointee  in  a  oertificate  of  a  benefit  lociety  hae  no  Tested  interest  in  tha 
Mun  payable  thereunder  of  which  he  cannot  be  depriTed  without  his  oon* 
Mnti  SabkiY.  Phhuie^,  134 N.  Y.  488;  80  An. St  Rep.  681»aadnotab  wil^ 
IIm  oaaea  ooUaoted. 
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Orbeit  V.  Bbbgbl 

[106  Cauformia,  £2.] 

AiTKLLATi  Pbocsdurb,  Advirsb  Pabty,  Who  18 — OoDimrDARn. — Vndm 
a  statute  requiring  every  notice  of  appeal  to  be  aerved  on  the  adTeno 
party  or  hie  attorney,  a  plaiutiflf  against  whom  a  judgment  has  been  en* 
tered  in  favor  of  one  of  two  codefendanta,  aod  in  whose  fayor  Judgment 
is  entered  against  the  other  codefendaut,  need  not  serre  a  notice  of 
appeal  on  the  defendant  against  whom  judgment  has  been  enteredi  Ha 
is  not  an  adverse  party,  because  the  reversal  of  the  judgment  in  favor 
of  the  other  defendant  cannot  inoreaao  his  liability  nor  otharwise  pre- 
judice him. 

AmiXATB  PRooBDimi.^Air  Abtbbss  Pabst  WrrHOi  tbb  MiAimro  ov  toi 
Statuts  RsavLATiNa  Appsalb  is  a  party  whose  interest  in  relation  t9 
the  aubjeot  of  the  appeal  is  in  oonfliot  with  the  reversal  or  modifioatios 
of  the  judgment  or  order  from  which  the  appeal  is  prosecated. 

liATBEAL  SOFPOBT— LlABIUTT  OV  OOMTBAOIOB  FOB  REMOTniO,— If  B  COB* 

tractor  employed  by  a  lotowner  to  excavate  on  his  own  land  and  np  tB 
the  line  of  an  adjacent  proprietor  makes  such  excavation,  and  thereaf  tei^ 
and  after  his  contract  is  wholly  completed,  the  lot  of  the  adjacent  pro- 
prietor faUs  in  to  his  injury,  snob  contractor  is  answerabla  to  him  in 
damages  though  his  work  was  performed  in  a  careful  manner,  and  the 
injuries  might  have  been  averted  after  the  work  was  done  had  the  per- 
son who  contracted  for  doing  it  added  the  proper  supporL 
liATBBAL  SuFPOBT— Nboliobnob. — To  cxoavate  on  one's  land  so  aa  to  do* 
prive  the  land  of  his  neighbor  of  lateral  support  is  negligence^  nnlesa 
the  excavator  furnishes  the  support  required. 

lUTBBJL  SiFPPOBT. — A    LOTOWNBB  AKD  A  COMTBAOIOB  ABB  JOXHTLT  AV* 

bwbbablb  for  depriving  the  land  of  an  adjacent  proprietor  of  lateral 
support. 

Action  against  Berge,  the  owner  of  a  lot,  and  Baclrman,  a 
oontractor,  to  recover  for  injuries  suffered  by  plaintiff  from 
an  excavation  made  by  the  contractor  on  the  lot  of  Berge  up 
to  the  line  of  the  plaintiff's  lot,  and  without  either  defendant 
taking  any  measures  to  prevent  the  lalling  in  of  plaintiff's 
lot  by  reason  of  such  excavation  and  want  of  lateral  support. 
The  trial  court  rendered  judgment  against  the  lotowner,  but 
held  that  Buckman,  the  contractor,  who  actually  did  th« 
work,  was  not  liable  for  the  damages  suffered  by  plaintifil 
The  plaintiff  appealed,  but  served  his  notice  of  appeal  upon 
the  defendant  Buckman  only. 

Alexander  D.  Keyes,  for  the  appellant. 

/•  0.  BateSf  for  the  respondent. 

M  Tbmplb,  C.    This  appeal  is  from  a  portion  of  the  Jadg^ 
ment  upon  the  judgment-roll. 
The  action  was  brought  to  recover  damages  £ar  exoavating 
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upon  a  lot|  adjoining  plaintiff's  lot,  so  negligently  that  the 
ground  constituting  a  portion  of  plaintiff's  lot  fell  into  the 
excavation  of  its  own  weight. 

Berge  was  the  owner  of  the  lot  upon  which  the  excavating 
was  done,  and  Buckman  performed  the  work  under  a  con- 
tract. 

The  case  was  tried  without  a  jury,  and,  among  other  facta, 
the  court  found  that  on  the  14th  of  May,  1891,  Berge  entered 
into  a  contract  with  Buckman  in  writing,  whereby  for  a  stip- 
ulated price  Buckman  agreed  to  grade  his  lot.  That  in  the 
contract  nothing  was  said  in  regard  to  the  duty  of  support- 
ing the  bank  toward  plaintiff's  lot  That  Buckman  per- 
formed the  work  to  the  satisfaction  of  Berge,  and  in  all 
respects  in  a  careful,  skillful,  and  workmanlike  manner. 

That  the  work  was  completed  on  the  fourteenth  day  of 
August,  1891,  and  on  that  day  was  accepted  by  Berge,  who 
then  gave  Buckman  a  writing,  in  which  he  stated  that  the 
work  was  done  to  his  satisfaction. 

That  Berge  did  not,  after  the  completion  of  the  work,  pro- 
vide for  any  lateral  support  to  plaintiff's  land,  which  by  the 
excavation  had  been  deprived  of  its  natural  support. 

That  in  the  month  of  December  a  great  part  of  the  earth  of 
plaintifi^s  lot,  solely  by  its  own  weight  and  by  reason  of  its 
said  lack  of  lateral  support,  gave  way,  and  fell  into  the  exoa- 
vation,  to  the  injury  of  plaintiff  in  the  sum  of  one  thousand 
dollars. 

Thereupon,  the  court  gave  judgment  in  favor  of  plaintiff 
against  Berge  for  one  thousand  dollars,  but  also  ordered 
judgment  in  favor  of  Buckman  against  plaintiff  for  his  costs. 

Plaintiff  appeals  from  that  part  of  the  judgment  ^*  which 
is  in  favor  of  Buckman,  and  now  contends  that  upon  the 
findings  she  is  entitled  to  a  joint  judgment  against  both 
defendants  for  the  amount  of  damage  found  by  the  court. 

1.  Respondent  makes  a  preliminary  objection  to  the  juris- 
diction of  this  court  to  entertain  the  appeal,  on  the  ground 
that  the  notice  of  appeal  was  not  served  on  the  oodefendant 
of  appellant. 

**An  appeal  is  taken  by  filing  with  the  clerk  of  the  court 
in  which  the  judgment  or  order  appealed  from  is  entered,  a 
notice  stating  the  appeal  from  the  same  or  some  specific  part 
thereof^  and  serving  a  similar  notice  on  the  adverse  party  or 
his  attorney.''  Is  appellant's  codefendant  an  adverse  party? 
The  appeal  oannot  result  in  a  modification  of  the  judgment 
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against  him.  If  the  appeal  be  successful,  the  only  possible 
result  would  be  either  that  a  new  trial  would  be  awarded 
as  to  the  appellant,  or  a  joint  judgment  would  be  entered 
against  both  defendants  in  lieu  of  the  present  judgment 
against  Berge.  This  would  in  no  way  affect  the  liability  of 
Berge  upon  the  judgment,  though  it  might  give  him  the 
advantage  of  a  codefendant.    This  is  not  an  adverse  interest. 

This  question  was  decided  in  Senter  v.  De  Bemal^  88  Cal* 
637,  where  it  was  said,  quoting  from  Thompson  ▼.  ElUworih^ 
1  Barb.Ch.  627:  ''The  adverse  party  ....  means  the  party 
whose  interest  in  relation  to  the  subject  of  appeals  is  in  con- 
flict with  the  reversal  of  the  order  or  decree  appealed  from, 
or  the  modification  sought  for  by  the  appeal.** 

This  case  has  been  often  referred  to  with  approbation  since, 
and  indeed  it  would  be  difficult  to  reach  any  other  concla- 
sion. 

2.  It  is  contended  by  the  respondent — ^and  this  appears  to 
be  the  view  taken  by  the  lower  court — ^that  the  duty  of  sus- 
taining the  land  of  the  adjoining  owner  rested  upon  the  lot- 
owner,  who  caused  the  natural  support  of  the  land  to  be 
removed.  That  Buckman  had  a  right  to  presume  that  Berge 
would  perform  his  duty.  ^^  He  undertook  to  do  a  part  of 
the  work  only,  and  there  was  nothing  unlawful  in  what  he 
did.  If  there  was  any  thing  unlawful  it  was  on  the  part  of 
the  lotowner  who  did  the  excavating,  but  did  not  take  meas- 
ures to  support  the  adjoining  land.  The  land  did  not  cave 
in  until  the  work  had  been  completed  and  accepted.  The 
lotowner  oould  then  have  added  the  support,  and  Buckman 
had  a  right  to  presume  he  would  do  sa  It  was  found  that 
the  work  was  done  in  a  careful  manner,  and  that  there  was 
nothing  in  the  mode  of  doing  the  work  which  increased  the 
liability  of  the  land  to  slide  into  the  excavation. 

This  view  seems  plausible,  but,  stated  in  another  way,  it 
does  not  have  that  appearance.  Buckman  removed  the  nat- 
ural support  of  the  soil.  This  support  was  an  incident  to 
plaintiff's  ownership.  It  was  not  lawful  to  do  this  except 
by  tiie  owner  of  adjoining  land,  nor  then  except  by  taking 
reasonable  precautions  to  sustain  the  land:  Civ.  Code,  sec. 
882.  No  such  precautions  were  taken,  and  the  work  was 
therefore  unlawful,  and  caused  the  injury. 

The  authorities  sustain  this  view.  In  DaUon  v.  Angu$^  6 
L.  R.  App.  C.  740,  the  Lord  Chancellor  said:  ''The  action 
was  brought  by  reason  of  the  falling  of  the  plaintiff's  house 
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through  the  excavation  of  the  adjoining  land  of  the  commiB- 
Bionera  in  the  coarse  of  certain  work,  executed  for  them  by 
the  appellant,  Dal  ton,  under  a  contract,  and  for  Dalton  by 
subcontractors.  The  commissioners  disputed  their  liability 
for  the  acts  of  Dalton,  and  Dalton  disputed  his  liability  for 
the  acts  of  his  subcontractors.  The  same  poipt  arose  under 
very  siaiilar  circumstances  in  Bower  v.  Pete^  1  Q.  6.  Div.  821« 
and  was  decided  adversely  to  the  contention  of  appellants* 
It  follows  from  that  decision  (as  to  the  correctness  of  which 
I  agree  with  both  the  courts  below)  that,  if  the  plaintiffs  ars 
entitled  to  recover  at  all,  they  are  entitled  to  recover  against 
both  the  commissioners  and  Dalton/' 

In  Aston  v.  Nolan^  63  CaL  269,  the  work  of  excavating  was 
done  under  a  contract  similar  to  the  contract  in  this  ^  case. 
That  is,  it  was  a  contract  for  excavating  which  contained  no 
provisions  in  regard  to  supporting  the  land  of  the  adjoining 
lot  It  was  held  that  the  oontractor  was  liable,  and  that 
since  the  contract  implied  that  the  work  should  be  done  in  a 
lawful  manner,  that  is,  in  taking  reasonable  care  to  support 
the  earth  of  the  adjoining  lot,  that  the  owner  of  the  lot  was 
not  liable.  Some  would  be  disposed  to  question  that  decision 
•o  far  as  it  holds  that  the  lotowner  could  thus  relieve  himself 
from  the  duty  he  owed  to  his  coterminous  owner.  That  point, 
however,  is  not  involved  here.  The  case  is  authority  for  the 
proposition  that  the  contractor  is  responsible. 

Independently  of  the  statute  the  adjoining  lotowner  who 
oaused  the  excavation  to  be  made  would  be  responsible  for 
any  damage  which  might  result,  irrespective  of  the  question 
of  negligence  in  making  the  excavation:  Oilmore  v.  DriscoU^ 
122  Mass.  199;  23  Am.  Rep.  812;  Foley  T.  Wyeth,  2  Allen,  181; 
79  Am.  Dec.  771;  Carlin  v.  Chappel^  101  Pa.  St.  848;  47  Am. 
Rep.  722;  Richardeon  v.  Vermont  Cent.  R.  R.  Co.^  26  Vt.  465; 
60  Am.  Dec.  283. 

Here  the  only  neglect  necessary  to  give  a  cause  of  aotion 
is  the  neglect  to  furnish  the  support  required  by  the  statute 
{Aston  V.  Nolan,  63  Cal.  269;  Conboy  v.  DicHnsm,  92  CaL 
600),  and,  of  course,  to  make  the  excavation  otherwise  must 
be  negligence. 

A  landowner  has  an  interest  in  adjoining  land  for  the 
lateral  support  of  bis  soil.  This  is  a  limitation  upon  the 
rights  of  landowners.  Whoever  deprives  him  of  this  sup* 
port  for  his  land,  otherwise  than  as  the  statute  has  prescribed, 
performs  an  unlawful  act    The  general  rule  is  that  all  who 


Dee.  1894.]  Obebn  v.  Bebok.  29 

vnita  in  such  acts  are  wrongdoers,  and  are  responsible  in 
damages.  Respondent  knew,  or  should  have  known,  that  to 
make  the  excavation  without  supplying  the  support  was 
unlawful.  Having  participated  in  it,  he  cannot  avoid  re- 
sponsibility by  pleading  that  he  did  the  work  under  a  con- 
tract 

Except  the  case  of  Aston  y.  Nolan,  63  Cal.  269,  all  the  ** 
authorities  I  have  been  able  to  find  hold  that  the  landowner 
who  causes  such  an  excavation  to  be  made  cannot  relieve 
himself  of  responsibility  by  any  contract  he  could  make. 
Cooley,  in  his  work  on  Torts,  speaking  of  the  exceptions  to 
the  rule  that  the  master  is  not  liable  for  the  negligence  of  an 
independent  contractor,  or  the  servants  of  such  contractor, 
says:  '*He  must  not  contract  for  that,  the  necessary  or  proba- 
ble effect  of  which  would  be  to  injure  others,  and  he  cannot 
by  any  contract  relieve  himself  of  duties  resting  upon  him 
as  owner  of  real  estate,  not  to  do  or  suffer  to  be  done  upon 
it  thai  which  will  constituta  a  nuisance,  and,  therefore,  an 
invasion  of  the  rights  of  others.'' 

In  a  note  to  this  he  cites  the  case  of  such  an  excavation  as 
an  instance- 
But  admitting  that  Aston  y.  Nolan^  63  Cal.  269,  goes  too 
far,  I  do  not  see  how  that  will  relieve  Backman.    It  makes 
it  a  case  where  both  are  wrongdoers  and  both  responsible. 

I  think  the  judgment  should  be  modified  so  as  to  make  it 
a  joint  judgment  against  both  defendants. 

SxABLS,  C,  and  Vanclibf,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg^ 
ment  is  modified  so  as  to  make  it  a  joint  judgment  against 
both  defendants. 

McFabland,  J.,  Db  Haybb,  J.,  FitzobbalDi  J. 

Hearing  in  Bank  denied.    ...^ 

ApPSAb— Advxiub  PARms~WHO  ARa.^Bverj  party  whose  Iniereft  ia 
nlation  to  the  jadgmant  appealed  from  is  in  oonfliot  with  the  rerenal  or 
medifioatioii  soaght  hy  the  appeal  it  an  adTone  party,  and  mnst  be  served 
with  a  notioe  of  appeal  nnder  a  statate  requiring  the  appellant  to  senre  enoh 
Botiee  on  the  adyerse  party.  The  notioe  nraat  be  eerred  on  all  persons 
whoee  interests  are  adrerse  to  the  party  appealingt  The  Vidorkm^  24  Olr. 
121;  41  Am.  St  Rsp.  888,  and  notOi 

Latibal  Sufpobt.— This  question  is  thoronghly  disonssed  in  the  mono* 
graphic noU to  XanoR  ▼.  MOntpoUtamtU.  i2^  CSpw,  88  Am.  St.  Rep.  446-478i 
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Cunningham  v.  Kennbt. 

[106  CAUroBMIA,  LIB.] 

Ooanuuif  ov  Bailment,  Entibbtt  ov. — A  oontnust  to  Bton  hay  for  n 
•peoified  period  U  ao  entirety,  and  no  compenaation  ihorefor  oan  bo 
recoTored  when,  becaase  of  the  destruction  of  the  warehouse,  the  ooii* 
tract  to  keep  the  hay  for  the  time  designated  has  not  beeOt  and  oaanol 
be,  performed. 

A.  S.  Kittredge,  for  the  appellants. 
W.  L.  GtU,  for  the  respondent. 

^^*  The  Court.  This  is  an  action  to  recover  three  hun- 
dred and  sixty-nine  dollars  and  forty-five  cents,  as  bailees, 
for  the  price  of  storage  by  defendant  of  certain  hay  in 
the  warehouse  of  plaintiffs.  Defendant  had  judgment,  from 
which  judgment  and  from  an  order  denying  their  motion  for 
a  new  trial  plaintiffs  appealed. 

The  cause  was  tried  by  the  court  without  a  jury.  The 
findings,  which  are  supported  by  the  evidence  without  con- 
flict, show: 

1.  That  in  1888  the  plaintiffs  and  their  grantor  and  ^^^ 
B.  J.  Swift,  deceased,  of  whose  estate  T.  V.  Mathews  is 
administrator,  were  the  owners  of  a  warehouse  in  the  county 
of  Santa  Clara. 

2.  On  or  about  September  1, 1888,  defendant  delivered  to 
plaintiffs  for  storage  in  said  warehouse  certain  hay,  upon  the 
terms  and  conditions  expressed  in  an  agreement  in  writing, 
of  which  the  following  is  a  copy: 

''Ynigo  Rancho  Wabbhousb,  > 

"  Mountain  View,  Oct.  17, 1888.) 
^This  Is  to  certify  that  Mr.  Daniel  Kenney  has  this  day 
stored  in  sections  —  of  the  Ynigo  Rancho  Warehouse  8,016 
bales  wheat  hay,  weighing  720,000  lbs.  balers'  weight, 
subject  to  the  following  conditions:  The  warehouse  owner 
will  not  be  responsible  for  loss  or  damage  to  hay  from  effect 
of  water,  fire,  damp,  or  other  causes.  Hay  stored  only  for 
the  season  ending  June  1st  of  each  year.  Rate,  $1.00  on 
balers'  weight.  Storage  payable  only  in  gold  coin  of  the 
United  States,  and  must  be  paid  before  withdrawal  of  the 
hay.    Weighingi  26  cents  extra. 

•*  M.  W.  Wilcox,  Manager, 
**  87  North  First  street,  San  Jose.'* 

8.  Said  hay  remained  on  storage  under  said  agreement 
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ontil  the  seyenteenth  day  of  March,  1889,  when,  without  the 
fault  of  defendant,  the  said  warehouse  and  hay  were  wholly 
destroyed  by  fire. 

The  answer  of  defendant  charged  plaintiffs  with  negligencOi 
upon  which  issue  the  court  did  not  find,  deeming  it  unim- 
portant, and  holding  as  a  conclusion  of  law  that  the  contract 
of  storage  was  an  entire  and  not  a  severable  contract,  and 
that  as  the  warehouse  and  hay  having  burned  before  the  time 
for  the  storing  of  said  hay  expired,  the  agreement  of  plaintiffs 
to  store  the  hay  until  June  1,  1889,  was  never  performed  or 
complied  with  by  them  and  the  storage  never  earned. 

The  following  extract  from  the  opinion  of  the  learned  judge 
who  tried  the  case  in  the  court  below  contains  a  correct  expo- 
sition of  the  law  applicable  to  the  case,  and  is  adopted  as 
the  opinion  of  the  court. 

lei  MfQ  defeat  the  plaintiffs*  claim  defendant  insists, 
among  other  things,  that  the  plaintiffs  did  not  perform  the 
contract,  and  hence  cannot  recover  upon  it 

**  I  am  of  opinion  the  point  is  well  taken.  As  I  understand 
the  contract  it  is  an  entire  one.  The  terms  are,  that,  for  a 
compensation  of  one  dollar  per  ton,  the  plaintiffs  agreed  to 
store  the  hay  for  the  season  ending  June  1,  1889. 

*'  It  is  the  duty  of  a  bailee,  at  the  end  of  the  term  for  which 
pro{>erty  is  stored,  to  return  it  to  the  bailor.  While  the  law 
relieves  the  bailee  at  the  suit  of  the  bailor  from  liability  for 
the  value  of  the  article  stored  when  it  is  destroyed  by  fire 
without  his  fault,  and  when  he  has  exercised  reasonable  care 
toward  its  preservation,  it  does  not  permit  him  to  recover 
compensation  for  its  custody  and  care  when  he  is  unable, 
through  the  loss,  to  perform  the  contract  he  has  undertaken* 
His  right  to  recover  compensation  is  to  be  determined  from 
the  contract  itself,  and,  in  order  to  recover,  he  must  show 
performance  according  to  its  terms. 

**The  industry  of  counsel  has  furnished  no  authority  which 
holds  that  a  warehouseman  agreeing  to  store  property  for 
a  given  time  can  recover  the  compensation  provided  by  the 
contract  when  the  property  was  lost  by  fire  before  the  term 
of  storage  had  expired. 

"  The  case  of  Schmidt  v.  Blood,  9  Wend.  268,  24  Am.  Dec. 
154,  cited  by  counsel,  does  not  so  hold.  The  only  point, 
aside  from  the  question  of  negligence,  involved  in  that  case, 
was  whether  the  warehouseman,  after  part  of  the  goods  stored 
bad  been  stolen  without  his  fault,  had  a  lien  upon  the  re- 
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nainder  for  the  compensaiioa  due  for  the  whole,  and  the 
eourt  held  that  he  had. 

'*  From  that  decision  it  can  only  be  inferentially  argued 
that  if  he  had  the  right  to  compensation,  but  it  may  be  with 
equal  force  argued  that  the  compensation  may  have  been 
earned  and  the  contract  performed  before  the  goods  were 
stolen.  As  the  terms  and  conditions  of  the  contract  in  that 
case  are  not  set  forth,  and  the  point  in  dispute  i^ere  was  nol 
^**  directly  involved  in  that  case,  it  cannot  be  considered  as 
authority. 

^  The  case  at  bar  oomes,  I  am  satisfied,  under  the  rule 
announced  in  Archer  t.  McDonald^  86  Hun,  194.  In  that 
case  McDonald  agreed  to  store  for  Archer  from  October  until 
May  from  fifteen  thousand  to  thirty  thousand  barrels  of  lime^ 
and  to  deliver  it  at  the  end  of  his  wharf  in  May.  For  this 
he  was  to  receive  fifteen  cents  per  barreL  In  November, 
after  twenty  thousand  barrels  had  been  received,  they  caught 
fire  without  any  fault  of  McDonald,  and  were  ruined  by  slack- 
ing. In  that  case  the  court  held  that  the  contract  was  an 
entire  one,  and  that  not  only  was  McDonald  not  entitled  to 
recover  any  compensation,  but  that  Archer  was  entitled  to 
recover  back  the  money  he  had  paid  on  account  for  storage. 

^  I  see  no  difference  in  principle  between  the  case  cited  and 
the  case  at  bar. 

**  It  is  true  that  in  both  cases  during  all  the  time  the  arti* 
des  were  in  possession  of  the  warehouseman  they  had  ins 
curred  liability  and  responsibility  in  the  care  of  the  property, 
and  it  seems  inequitable  that  they  are  entitled  to  no  compen- 
sation, as  it  seems  to  be  equally  inequitable  to  allow  them 
compensation  for  services  not  performed. 

*^  That,  however,  is  not  the  fault  of  the  law,  but  of  the  ware- 
housemen. They  could  have  provided  in  their  contract  for 
contingencies,  and  for  a  proportionate  compensation  for  pro* 
portionate  service.  They  have  not  done  so.  The  oonrt  can- 
not make  contracts  for  the  parties;  it  oan  only  determine 
such  contracts  as  they  have  made. 

**  In  this  case  the  plaintiffs  have  seen  fit  to  enter  into  a 
eontract  entire  in  its  terms,  and  their  rights  must  be  meas- 
ured by  it.  As  the  plaintiSB  failed  to  perform  their  contract 
and  store  the  property  for  the  time  specified  in  their  contract, 
they  are  not  entitled  to  recover.  The  defendant  is  entitled 
to  a  judgment  tor  hia  costs,  and  it  is  so  ordered. 

^  W.  O.  LoBiOAX,  Superior  Jadce.** 
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^^^  The  foregoing  reasons  render  a  finding  upon  the  qaei- 
tion  of  negligence  of  no  importance  to  the  result 
The  judgment  and  order  appealed  from  are  affirmed. 


Onrnuois— AViiBN  BmmL^SM  <h«  eztandtd  Mte  to  (KB  t.  Bt^mmki^ 
U  Abl  B«pi.  024.  AUtw  diMniMioii  of  this  qnertioa  will  U  fooad  ta  FiO' 
IMT  T.  Pmi,  IHFk  81.  275;  16  Am.  Si  Rep.  881,  e^ 
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Bolton  v.  Gillbbak. 

poi  Cauhqbhia,  SM.] 

Ifvmapia  CtoaroaATiov^DnjraATioir  ov  AirraORRr.  ^TIm  I«sUaii?» 
dtpttrtaMBt  of  a  dty  eaonot  delegate  to  any  oUiir  offioor  or  body  IIm 
■athoiitj  to  datermino  tlia  mtemnty  of  making  a  itroot  improvomonl^ 
or  tho  extent  or  character  of  any  improTcment  which  it  may  itoeU 
direct  to  bo  madeu 

AflSMSMxinflL— If  a  BasoLvnoir  ov  iHTunnoir  io  so  Snan 
WOBX  IdUTn  It  Uhobbtadi  what  ia  to  bo  dooe,  aU  ■nbaeqaent  pro* 
•eodinge  are  ananthoriaed.  The  legieUtiTO  body  moat  dotcrmiiie 
■ot  only  the  character  and  extent  of  the  improvement  which  it  wiU 
anthorixe,  bat  aleo  tho  amonnt  of  the  harden  which  is  to  be  impcaed 
therefcr  by  aseenment  npon  adjacent  property  to  bear  the  expeneo  of 
the  improvement^  though  the  clerical  or  ministerial  act  of  apportioning 
tiM  aaMcement  may  bo  determined  by  another  officiaL 

AmsBMXHTR.— Iv  A  RssoLUTiov  OF  Imtbntiof  to  do  etrcol  work 
refera  to  the  specification^  and  these  declare  that  if  the  soil  bo  of 
improper  nature  for  a  foundation  it  shaU  bo  removed  to  a  snffioient 
depth,  and  two  tiers  of  three-inch  planks  be  laid,  and  tho  diseretion  to 
detemdno  what  planking  shall  be  required  is  left  to  the  superintendent 
of  streets*  the  proceedings  based  upon  such  resolution  are  void. 

Omnh)  of  Trrui — Void  Strxxt  A88B88Mbntb.  —An  action  may  bo  ma- 
tained  to  remoTo,  as  a  cloud  upon  plaintiff's  title,  a  street  assessment 
valid  npon  its  face,  but  void  because  of  informalities  in  the  proceedings 
preceding  Ik  Though  the  plaintiff  has  a  perfect  defense  in  an  action 
lor  tho  enforoement  of  the  asaessmenk  he  ia  not  required  to  wait  aiitil 
■nob  aetion  is  bronght,  but  may  himself  invoke  tho  equitable  aid  of 
tiM  eourt  to  remove  the  cloud,  and  enjoin  tho  holder  of  tho  siisiBmeat 
fkom  sssorting  any  daim  based  thereon. 

/•  0.  Bate$f  for  the  appellant. 

A$k  A  MaihewSf  for  the  respondents  Conklin  A  Co. 

Fn,  B.  Spencer,  0.  T.  Bird^  and  D.  W.  Burehard^  for  th^ 
respondents  Gilleran  ei  aL 

*^^  Harbison,  J«    The  board  ot  snpenrisors  of  the  6Uf 
and  county  of  San  Francisco  passed  a  lesolutioa  of  intentioii 

Ak.  SK.  Bar..  Yob  ZLV.-*S 
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June  1, 1891,  to  construct  sewers  in  Fell  street,  and  certain 
connecting  streets,  **  according  to  plans  and  specifications 
prepared  by  Charles  8.  Tilton,  city  engineer."  After  an 
order  for  said  improvement  of  the  streets  had  been  passed, 
the  board  of  supervisors  caused  notice  for  sealed  proposals  to 
do  the  work  to  be  given,  and,  *^^  upon  receiving  bids  there- 
for, awarded  the  contract  to  the  respondents,  Conklin  &  Cow 
After  the  completion  of  their  contract  the  superintendent 
of  streets  made  an  assessment  therefor,  which,  after  being 
recorded,  was  delivered  to  the  said  respondents.  A  portion 
of  the  expense  for  doing  the  work  was  assessed  against  cer* 
tain  lands  of  the  plaintiff,  and  this  action  was  brought  by  her 
to  obtain  a  judgment  declaring  that  the  contract  made  with 
said  respondents  for  the  work  be  declared  null  and  void,  and 
that  the  assessment  be  declared  not  to  be  a  lien  upon  any  of 
her  said  property.  Judgment  was  rendered  in  favor  of  the 
defendants,  from  which  the  plaintiff  has  appealed  upon  the 
judgment-roll  without  any  bill  of  exceptions. 

The  legislature  of  the  state  has  conferred  upon  the  *^  legis* 
lative  department  of  the  government  of  any  city,"  which  in 
San  Francisco  is  the  board  of  supervisors,  the  exclusive 
authority  for  the  improvement  of  its  streets.  This  legis* 
lative  department  of  the  city  has  no  power  to  delegate  to 
any  other  officer  or  body  the  authority  to  determine  upon 
the  necessity  of  making  such  improvement,  or  the  character 
or  extent  of  any  improvement  which  it  may  itself  direct  te 
be  made.  In  the  language  of  Mr.  Dillon  (Dillon  on  Munici- 
pal Corporations,  sec.  96):  **It  is  not  competent  for  the 
council  to  pass  an  ordinance  delegating  or  leaving  to  any 
officer  or  committee  of  the  corporation  the  power  to  determine 
the  mode,  manner,  or  plan  of  the  improvement."  Accord- 
ingly, it  has  been  held  that  no  valid  assessment  upon  prop- 
erty can  be  made  under  an  order  directing  the  improvement 
••where  necessary"  {Riehardaon  v.  Heydenfeldt^  46  Cal.  68); 
or  ^*  excepting  such  portions  of  the  above-described  work 
which  have  been  already  done  in  a  suitable  manner"  {Fos9 
v.  Chicago^  66  111.  854);  or  for  constructing  curbs  "where 
the  same  are  not  now  in  good  and  sound  condition"  (Bryan 
v.  Chieagoy  60  111.  507);  or  where,  in  constructing  a  drain, 
certain  pieces  of  lumber  were  to  be  set  '*  at  equidistant  pointa 
of  not  more  than  four  feet "  (  Village  of  Hyde  Park  v.  Carton^ 
182  111.  •*•  103);  or  improving  ^'such  portions  of  the  side- 
walks as  the  city  engineer  may  direct "  {Hydee  v.  Joyee^  4 
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Bushy  464;  96  Am.  Deo.  311);  or  "in  rach  manner  as  the 
city  superintendent  shall  direct":  Thompson  t.  SchertMr^ 
horn^  6  N.  Y.  92;  55  Am.  Dec.  385.  See,  also,  Phelp$  ▼. 
Mayor,  112  N.  Y,  221  j  City  of  Kankakee  v.  Pottery  119  IlL 
824;  McCrowM  T.  CUy  of  BrUtol,  89  Va.  652.  The  legis- 
lative body  must  determine,  not  only  the  character  and 
extent  of  the  improvement  which  it  will  authorise,  but  also 
the  amount  of  the  burden  which  is  to  be  imposed  therefor 
by  the  assessment  upon  the  adjacent  property  to  defray  the 
expense  of  the  improvement.  This  power  of  assessment  la 
referable  to  the  power  of  taxation,  and  is  itself  a  legislative 
power  which  must  not  only  find  express  authority  for  its 
exercise,  but  which  can  be  neither  exercised  by  an  executive 
officer,  nor  delegated  to  such  officer  by  the  legislative  body 
of  the  municipality.  The  clerical  or  ministerial  act  of  ap» 
portioning  the  assessment  upon  the  lands  to  be  charged 
therewith  may  be  performed  by  another  official,  but  whether 
the  assessment  shall  be  imposed  upon  the  lands,  and  the 
amount  of  such  assessment,  must  be  determined  by  the 
legislative  body.  A  prominent  consideration  before  this 
body,  in  determining  whether  an  improvement  shall  be  made 
upon  a  street,  is  the  amount  of  its  expense  and  the  ad  van* 
tage  that  will  accrue  therefrom  to  the  property  which  is  to  be 
eharged  with  that  expense;  and,  unless  it  can  know  to  a 
reasonable  degree  of  certainty  what  the  expense  will  be,  it 
will  be  unable  to  exercise  any  intelligent  discretion  in  deter- 
mining whether  the  improvement  should  be  made.  Hence^ 
it  becomes  necessary  for  the  legislative  body  to  know  the 
probable  expense  of  the  improvement  before  it  will  order  it  to 
be  made,  and,  after  the  improvement  has  been  ordered,  the 
actual  expense  must  be  approved  by  this  body  and  fixed  in 
the  contract  for  doing  the  work  as  the  c^ata  upon  which  the 
assessment  is  to  be  calculated.  This  includes  not  only  the 
price  at  which  the  work  is  to  be  done,  but  also  the  items  of 
the  material  *^*  and  work  which  enter  into  its  construction, 
so  that  the  official  who  is  to  apportion  the  expense  shall  have 
no  other  function  than  to  compute  the  amounts  that  have 
been  previously  approved  by  the  legislative  body. 

This  power  and  the  exercise  of  this  discretion  in  the  city 
and  county  of  San  Francisco  has  been  conferred  upon  the 
board  of  supervisors,  and  must  be  exercised  by  that  body, 
and  cannot  be  delegated  by  it  to  the  superintendent  of  streets. 
By  section  2  of  the  street  improvement  act  of  this  state  (State. 
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1889,  p.  157)  the  authority  to  direct  improTements  is  given 
to  the  city  council  of  any  municipality,  which,  in  eeotion  M 
of  the  act,  is  declared  to  include  ^  any  body  or  board  which 
tinder  the  law  is  the  legislative  department  of  the  government 
of  any  city";  and  section  8  requires  as  the  initiatory  or  juris- 
dictional step,  that  the  board  of  supervisors  shall  pass  a 
resolution  of  intention  '* describing  the  work"  which  they 
propose  to  order  done,  and  that  **  before  passing  any  resoln- 
lion  for  the  construction  of  said  improvements,  plans,  and 
specifications,  and  careful  estimates  of  the  cost  and  expenses 
thereof,  shall  be  furnished  to  said  city  council,  if  required  by 
it,  by  the  city  engineer  of  said  city,  and,  for  the  work  of  con- 
structing sewers,  specifications  shall  always  be  furnished  by 
him."  Section  6  provides  that,  before  awarding  any  contract, 
a  notice  with  **  specifications"  shall  be  given,  inviting  pro* 
posals  for  doing  the  work  ordered;  and  the  city  council  is  au- 
thorised to  reject  all  proposals,  if  it  deem  it  for  the  public 
good,  and  can  award  a  contract  only  to  the  lowest  responsible 
bidder.  This  contract  is  to  be  entered  into  by  the  superin* 
tendent  of  streets  with  the  bidder  to  whom  it  has  been 
awarded,  and,  after  its  completion,  the  superintendent  is  to 
apportion  the  expense  of  the  work,  as  fixed  by  the  contract, 
upon  the  lands  liable  to  be  assessed  therefor. 

The  proceedings  in  the  present  case  show  a  wide  departure 
from  these  provisions.  The  work  which  was  *'  described  "  in 
the  resolution  of  intention  was  the  construction  of  sewers 
upon  certain  designated  streets,  **  of  *^  the  materials  and 
dimensions  hereinafter  described,"  and  '*  according  to  plans 
and  specifications  prepared  by  C.  8.  Tilton,  city  engineer.'' 
One  of  these  specifications  was  in  the  following  terms:  **  If 
the  soil  be  of  improper  nature  for  a  foundation  it  shall  be 
removed  to  a  sufficient  depth,  and  two  tiers  of  three-inch 
planks  be  laid,  one  tier  transversely  and  the  other  tier  longitu- 
dinally, to  be  securely  spiked  with  six*inch  cut  spikes  where 
the  foundation  is  not  sufficiently  secure,  and  upon  these 
planks  will  rest  a  bed  of  concrete  which  must  be  laid  to  con- 
form to  the  invert,  and  to  be  to  a  depth  below  the  center  of 
the  invert,  as  shown  on  plans."  In  the  notice  for  proposals 
calling  for  bids  these  specifications  were  referred  to,  and  bid- 
ders were  required  to  estimate  for  the  entire  work,  and  state 
for  how  much  they  would  construct  the  sewers  per  lineal  foot 
*Mf  on  stable  foundation,"  and  for  how  much  per  lineal  foot 
^  if  planking  and  concrete  should  be  required,"  **  oorreotlj 
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eomputing  and  carrying  out  the  aggregate  amount  for  the 
entire  work,"  Under  this  notice  Conklin  A  Ca  presented  a 
bid  in  which  they  offered  to  take  the  entire  work  at  the  fol- 
lowing prices:  *^  Per  lineal  fcot,  for  the  five-foot  circular  brick 
sewer,  if  on  stable  foundation,  $9.88;  per  lineal  foot,  for  the 
five-foot  circular  brick  sewer,  if  planking  and  concrete  should 
be  required,  $12.78;  per  lineal  foot,  for  the  4x6  foot  elliptical- 
shaped  brick  sewer,  if  on  stable  foundation,  $8.50;  per  lineal 
foot,  for  the  4x6  foot  elliptical-shaped  brick  sewer,  if  plank- 
ing and  concrete  should  be  required,  $11.46;  per  lineal  foot* 
.  for  the  8x6  foot  egg-shaped  brick  sewer,  if  on  stable  founda- 
tion, $7.20;  per  lineal  foot,  for  the  8x6  foot  egg-shaped  brick 
sewer,  if  planking  and  concrete  should  be  required,  $10.24";. 
and  a  contract  therefor  was  awarded  to  them  at  those  prices, 
and  was  afterward  entered  into  between  them  and  the  super- 
intendent of  streets. 

A  mere  glance  at  these  proceedings  shows  that  the  amount 
of  tax  which  is  to  be  imposed  upon  the  lands  for  the  expensa 
of  the  improvement  was  not  determined  by  the  supervisors 
in  their  award  of  the  contract,  but  *^^  that  they  gave  to 
the  superintendent  of  streets  the  discretion  to  determine 
that  amount  to  the  extent  of  fully  one-third  thereof.  For 
the  5  foot  circular  sewer  which  was  to  be  constructed  for 
$9.88  per  lineal  foot  the  superintendent  was  allowed  to  add 
$2.96  for  each  foot,  according  as  he  should  determine  whether 
the  foundation  was  stable,  or  whether  there  should  be  a  foun- 
dation of  plank  and  concrete,  and  he  was  given  the  same  dis- 
cretion to  determine  whether  the  cost  of  the  4x6  foot  elliptical 
brick  sewer  should  be  $8.60  or  $10.45,  while  the  cost  of  the 
8x5  egg-shaped  sewer  could  be  increased  by  him  from  $7.20 
to  $10.24,  an  increase  of  nearly  60  per  cent  This  discre- 
tion was  not  controlled  by  any  fixed  rules,  but  its  exercise 
was  intrusted  solely  to  his  own  judgment  or  volition.  The 
specifications  gave  no  indication  of  the  amount  of  **  stable 
foundation"  on  which  the  sewers  were  to  be  laid,  or  what 
character  of  ground  should  be  regarded  as  '*  stable  founda- 
tion,'' or  the  extent  of  the  ground  for  which  **  planking  and 
concrete"  would  be  required.  These  matters  were  to  be  de- 
termined by  the  superintendent  of  streets  alone,  nor  were  tha 
conditions  for  his  determination  fixed.  What  constituted  aa 
**  improper"  nature  for  a  foundation,  or  what  would  be  a 
*"  sufficient  depth "  to  which  it  was  to  be  removed,  or  the 
place  in  which  the  foundation  was  not  '*  sufficientlj  secure," 


88  Bolton  v.  Gilleban,  [Cal. 

were  elements  of  uncertainty  which  prevented  any  previous 
determination  of  the  cost.  It  is  not  sufficient  to  say  that  the 
character  of  the  ground  in  which  the  sewers  were  to  be  con- 
atructed  was  not  known  to  the  board  of  supervisors.  It  was 
their  duty  to  cause  its  character  to  be  examined  before  order- 
ing the  improvement,  and  not  to  leave  the  character  of  the 
improvement  to  depend  upon  the  subsequent  examination  by 
some  other  officer.  The  statute  requires  that  before  they 
ehall  pass  any  resolution  for  the  construction  of  the  improve* 
ments  they  shall  cause  '*  careful  estimates  of  the  costs  and 
expenses  thereof  "  to  be  furnished  them  by  the  city  engineer. 
This  necessarily  includes  an  examination  of  the  character  of 
the  ground  in  which  the  sewer  is  to  be  ***  constructed,  and 
is  to  be  a  guide  for  their  deliberation.  It  might  be  that  upon 
tiuch  an  examination;  and  in  view  of  the  extraordinary  ex- 
pense that  would  result  therefrom,  they  would  deem  it  best 
not  to  order  the  improvement,  or  would  cause  the  construction 
of  a  different  kind  of  sewer,  or  would  enlarge  the  district 
tipon  which  the  expense  should  be  laid.  In  any  event  they 
were  not  justified  in  divesting  themselves  of  the  responsi- 
•bility  that  the  statute  has  imposed  upon  them.  A  contract 
in  terms  like  the  present  gives  to  the  superintendent  of  streets 
the  opportunity  to  make  the  cost  of  the  improvement  greater 
-or  lesSy  according  to  his  desire  to  favor  or  injure  the  con- 
tractor, vests  him  with  an  illegal  discretion,  tends  to  prepare 
the  way  for  an  unfair  assessment,  and  opens  wide  the  door 
•to  fraud  and  favoritism.  If  there  is  any  profit  in  doing  the 
work  at  the  higher  figure  the  natural  effect  of  such  a  contract 
is  to  induce  the  contractor  to  put  planking  and  concrete 
upon  the  whole  line  of  work,  while,  if  it  is  without  profit,  he 
would  be  disposed  to  consider  the  entire  foundation  stable. 
Under  such  a  notice  for  proposals  bidders  can  have  no  intel- 
ligent basis  upon  which  to  calculate  the  cost  of  the  work,  and 
all  competition  for  doing  the  work  is  practically  destroyed. 
The  statute  gives  to  the  owners  of  the  land  to  be  assessed  the 
right  to  take  the  contract  at  the  price  at  which  it  was 
awarded  to  the  successful  bidder.  This  implies  that  the 
owners  shall  be  definitely  informed  of  the  work  which  is  to 
be  done,  and  of  the  amount  for  which  the  assessment  is  to  be 
made,  in  order  that  they  may  intelligently  consider  whether 
it  will  be  to  their  advantage  to  take  the  contract;  ^  but  if  there 
are  no  data  from  which  to  determine  the  amount  of  material 
that  will  be  required  in  doing  the  work,  or  if  the  cost  thereof 
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to  the  extent  of  at  least  one-third,  is  to  depend  npon  the 
Tolition  of  an  officer  who  may  or  may  not  be  friendly  to 
tbemy  they  would  naturally  hesitate  to  place  themselves  in 
the  position  of  depending  upon  his  friendship  or  antagonism, 
and  would  thus  fail  to  receive  the  advantage  which  the  stat- 
ute intended  to  confer  upon  them.  *^'  We  cannot  better 
express  the  result  of  upholding  such  a  proceeding  than  in  the 
words  of  the  supreme  court  of  Ulinois  in  Fobs  v.  Chicago^  66 
IlL3i>8: 

*'  Every  such  covert,  irresponsible,  discretionary  power  as 
here  assumed  is  wholly  inconsistent  with  a  proper  exercise 
of  the  high  and  sovereign  power  of  taxation  or  eminent  do- 
main. It  might  be  used,  and  it  does  not  affect  the  principle 
whether  it  was  so  used  or  not,  as  a  cover  to  an  unfair  esti- 
mate or  assessment.  It  might  be  used  as  the  instrument  of 
favoritism  in  letting  the  contracts  for  the  work.  Some  of  the 
parties  might  be  made  to  understand  that  the  portions  of  the 
work  already  done  were  not  done  in  a  suitable  manner,  and 
that  it  would  all  have  to  be  removed,  while  others  might  be 
informed  that  if  they  got  the  contract  the  portions  already 
done  would  he  considered  as  done  in  a  suitable  manner,  and 
be  so  much  clear  gain/' 

The  right  of  the  plaintiff  to  maintain  the  action  is  clearly 
established.  The  statute  makes  the  assessment  a  lien  upon 
her  lands,  and  there  is  nothing  upon  the  face  of  the  assess- 
ment to  show  that  the  lien  is  not  in  all  respects  valid.  If^ 
by  reason  of  matters  outeide  of  the  assessment  as  it  is  re- 
corded, this  apparent  lien  may  be  shown  not  to  be  a  valid 
encumbrance,  the  assessment  constitutes  a  cloud  upon  her 
title  which  she  is  entitled  to  have  removed;  and  although 
she  can  assert  the  same  matters  as  a  defense  to  any  action 
for  the  enforcement  of  the  assessment,  she  is  not  required  to 
wait  until  such  action  may  be  brought,  and,  in  the  mean 
time,  suffer  the  injury  of  having  the  title  to  her  lands  im- 
paired by  this  apparent  lien,  but  may  herself  invoke  the 
equitable  aid  of  the  court  to  remove  the  cloud,  and  to  enjoin 
the  holder  of  the  assessment  from  asserting  any  claim  upon 
her  lands  by  virtue  thereof 

The  judgment  is  reversed. 

Oabouttb  J.,  and  Van  Flxbt,  J.,  concurred. 
Hearing  in  Bank  denied. 
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MuKfoiPAL  C0RPORATIOH8— DsLiOATioir  OF  AoTHOBiTr.^-If  » iiinoicipal-> 
i%f  it  giTen  the  right  to  exeraM  a  o«rtain  authority  in  aiioh  nuuiner  mod 
by  raoh  offioen  and  agenta  aa  it  may  from  time  to  time  ohooae,  appoint^  or 
direct^  it  oan  delegate  theexerciae  of  ita  powera  to  a  board  of  offioera:  Lfmeh 
▼•  Fwhe$^  161  Maas.  902;  42  Am.  St  Rep.  402;  bat  the  power  to  paea  or- 
dinanoea  for  improTing,  grading,  and  paving  ttreeeta  ia  a  legialatiTe  power 
▼eated  in  the  oity  oonnoil  and  oannot  be  delegatedi  HydeB  ▼.  /oyMb  4  Bash, 
464;  06  Am.  Deo.  811,  and  note.  See,  to  the  same  effoot,  Hiompmm  ▼.  Sther* 
wmham,  6  N.  Y.  02;  65  Am.  Deo.  385,  and  note. 

MUNIOZPAL  Ck>BP0RATI0H8  —  ^BBBT  AaSiaSMBNTS  —  RUOLUTIOH  OV  In* 

nHTiON. — ^If  work  not  inolnded  in  the  resolution  of  intention  is  done  upon 
aatreet^  and  the  ezpenae  thereof  inoluded  in  an  awewment;  anoh  assess* 
ment  oannot  be  enforced  unless  all  the  work  is  properly  inolnded  thwein  in 
oases  where  there  is  no  difficulty  in  determining  what  waa  the  ooat  of  the 
work  anthoriiedi  Maufm  ▼.  Shm  FaOs,  2  &  Dak.  640;  80  Am.  St.  Bep. 
802. 

Oloud  oh  Titli—Illioal  Stbist  a  JWMaMMiT.  —Where  the  illegality  of 
a  munioipal  assessment  is  apparent  on  the  record  of  the  prooeedings^  and 
requirea  no  extrinaio  eridenoe  to  show  it^  sneh  assessment  la  nol  a  elood 
upon  title,  and  the  remedy  of  the  owner  is  by  action  at  law,  and  not  bj 
anit  in  eqnityt  Murp^  r.  Mayor,  6  Honst  108;  22  Aok  81.  B^  846. 


Ghildebs  ft  San  Josb  Mbboubt  PaiNTnie  ax^ 

Publishing  Company. 

pOB  CAUVOWIAt  V4.) 

Mauoi  vat  bb  Diyidbd  imo  Two  Dnroior  Oumm^  to  wil^  maliaa  ia 

law  and  malioa  in  fact. 
Mauob  im  Law  la  Implied  tern  a  wrongful  net  doot  iBlMttaAUj.  without 

Just  cause  or  exense, 
ijBBL.— Mauob  n  Law  n  Ooboliiiitblt  PBBMniBD  ibom  the  publioa* 

tioQ  of  a  libel  imputing  to  another  the  eommlaslQn  of  a  «ime^  wliero 

the  publication  ia  not  a  privileged  one. 
JjMMu — Mauob  IB  Faot  IB  MatibiaIi  Ib  an  aotioi  lor  libal  only  to  eatab- 

lish  the  right  to  exemplary  damagea,  or  to  defeat  dofondaat'o  ptaa  thai 

the  publication  waa  priTileged. 
Ldbl— Damagbs.— Two  Olabsis  or  DAiuoai  nay  bo  rsoorored  In  an 

action  for  libeU  to  wit,  actual  or  compensatoiy  damagea  and  ozempkry 

damages. 
Ldbl.— From  thi  Pitbuoatiob  or  a  Falbb  Obabob  or  a  Vbaht  xot 

pjuYiLEOBD,  the  right  to  sustain  an  action  for  the  aotnal  damagea  Buf- 
fered thereby  neoeasarily  aiiaea. 
Lpbl.— ExBMPLABT  Dakaobb  may  be  awarded  for  tiio  publication  of  a 

falaa  chaige  whioh  la  UbelouB  per  a%  and  not  a  pririlBgod  oommunica> 

tion. 
IgBKL.'^Ax  iBBTBiicnoH  in  a  libel  anil  that  damagea  may  ba  awarded  aa 

aa  example  to  others,  and  aa  a  punishment  for  the  aet  done^  ahould  not 

be  given,  if  there  is  an  issue  respecting  malice  in  faol  Ib  the  publicatioo 

of  tho  libeL    Malice  in  faot  ia  no?er  pieauBMd. 
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D.  M.  Delma$^  H.  V.  Morehouu^  and  Johm  E*  B%ehard$^  for 
the  appellant. 

W.  M.  R.  Parker  and  Charles  E.  Nouguee^  for  the  reepondeni 

*^  Oabouttk,  J.  This  is  an  appeal  from  a  judgment  of 
the  superior  court  of  the  county  of  Monterejy  in  favor  of  the 
plaintiff  and  against  the  defendant  herein,  for  the  sum  of 
two  thousand  dollars  damages  for  an  alleged  '^^  libel,  and 
from  an  order  denying  the  defendant's  motion  for  a  new  trial. 

The  defendant  published  in  a  daily  issue  of  the  San  Jose 
Mercury^  a  newspaper  printed  and  published  in  the  city  of 
San  Jose,  an  article  to  the  effect  that  the  plaintiff,  William 
Childers,  had  committed  the  offense  of  burglary,  upon  the 
previous  night,  in  said  city  of  San  Jose,  by  breaking  and 
entering  a  business  house  of  said  city.  Plaintiff  by  his  com- 
plaint charged  said  publication  to  be  a  libel  upon  him,  and 
brought  this  action  for  damages. 

It  is  now  insisted  that  the  court  misunderstood  the  law 
bearing  upon  the  questions  here  involved,  and  that  the  follow- 
ing instructions,  which  were  given  to  the  jury,  are  unsound 
as  declarations  of  legal  principles:  ^1.  All  libels  and  slanders 
are  oondusively  presumed  to  be  in  some  degree  malicious; 
9.  Said  publication  was  a  libel  upon  the  plaintiff,  and  entitles 
him  to  a  verdict  in  his  favor;  8.  Damages  in  such  a  case  aa 
this  are  given:  1.  To  compensate  the  plaintiff  for  his  injuries, 
if  he  has  suffered  any,  and  2.  As  an  example  to  others  simi* 
larly  situated,  and  as  a  punishment  for  a  wrongful  act  done; 
4.  In  this  action,  if  you  find  for  the  plaintiff,  and  if  you  find 
that  the  defendant  has  been  guilty  of  oppression,  fraud,  or 
malice,  actual  or  presumed,  in  addition  to  the  actual  dam- 
ages sustained  by  the  plaintiff,  you  may  give  him  damages 
for  the  sake  of  example,  and  by  way  of  punishing  the  defend- 
ant. As  I  have  already  charged  you,  the  law  presumes  the 
existence  of  malice  from  the  fact  of  the  publication  of  the 
false,  unprivileged,  and  defamatory  article  in  a  newspaper 
regarding  the  person  so  charged;  6.  The  plaintiff  in  this  case 
has  not  alleged  or  attempted  to  prove  any  special  damages, 
but  simply  claims  a  verdict  for  exemplary  or  punitive  dam- 
ages. Such  damages  are  given  for  the  sake  of  example,  and 
by  way  of  punishing  the  defendant.'' 

The  foregoing  instructions  are  taken  from  various  portions 
of  the  body  of  law  given  by  the  court  to  the  jury,  and  are 
eollected  and  numbered  for  our  convenience.    There  is  ne 
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question  in  this  case  but  that  the  *^  publication  was  not  a 
privileged  one,  and  the  court  was  justified  in  so  stating  to  the 
jury. 

Malice^  as  pertaining  to  actions  of  libel  and  slander,  is  a 
question  both  intricate  and  important,  and  especially  bo^ 
when  it,  in  its  various  classifications,  is  considered  in  con- 
nection with  the  legal  principles  bearing  upon  the  question 
of  exemplary  or  punitive  damages.  Malice  may  be  divided 
into  two  distinct  classes,  to  wit,  malice  in  law  and  malice  in 
fact.  Malice  in  law  may  be  defined  as  a  wrongful  act,  done 
intentionally,  without  just  cause  or  excuse:  BeU  v.  Femald^ 
71  Mich.  267;  King  v.  Pattenon,  49  N.  J.  L.  417;  60  Am. 
Bep.  622.  Such  malice  is  necessary  to  the  life  of  every  cause 
of  action  for  libel,  and  is  conclusively  presumed  in  publioap 
tions  of  the  character  here  involved.  In  King  v.  Paiterton^ 
49  N.  J.  L.  417,  60  Am.  Rep.  622,  it  is  said:  ''On  the  other 
hand,  where  the  publication  imputes  a  crime  so  as  to  be 
actionable  per  m,  or  is  actionable  only  on  averment  and  proof 
of  special  damages,  if  the  publication  is  not  justified  by  proof 
of  its  truth,  or  by  the  privileged  occasion  of  publication,  the 
law  in  such  cases  presumes  malice  such  as  is  essential  to 
the  action.  In  such  cases  good  faith  and  an  honest  belief  ia 
the  truth  of  the  publication  will  be  no  defense.  The  absence 
of  a  malicious  motive  may  protect  against  exemplary  dam- 
ages,  but  will  not  bar  the  action.'' 

Malice  in  fact  is  only  material  in  libel  as  establishing  a 
pght  to  recover  exemplary  damages,  or  to  defeat  defendant's 
plea  that  a  publication  is  privileged.  Malice  in  (eLOt  may  be 
defined  as  a  spiteful  or  rancorous  disposition  which  causes  an 
act  to  be  done  for  mischief:  Lick  ▼•  OtMii,  47  Gal.  252.  Ae 
will  be  observed  hereafter,  malice  in  fact  may  be  established 
by  evidence  aliunde,  or  it  may  appear  from  the  face  of  the 
publication  itself. 

Two  classes  of  damages  may  be  recovered  in  actions  of 
libel,  to  wit,  actual  or  compensatory  damages  and  exemplary 
damages.  Special  damages  as  a  branch  of  actual  damages 
may  be  recovered  when  actual  pecuniary  loss  has  been  sue* 
tained,  and  is  specially  pleaded.  The  '^^  remaining  branch 
of  actual  damages  embraces  recovery  for  loss  of  reputation, 
shame,  mortification,  injury  to  feelings,  eta,  and,  while  spe* 
cial  damages  must  be  alleged  and  proven,  general  damages 
for  outrage  to  feelings  and  loss  of  reputation  need  not  be 
alleged  in  detail,  and  may  be  recovered  in  the  absence  of 
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actoal  proof;  and  to  the  amount  that  the  jury  oBtimates  will 
fairly  compensate  plaintiff  for  the  injury  done:  WiUon  T« 
FiUfi,  41  CaL  386. 

Exemplary  damages  may  be  recovered  when  malice  on  the 
part  of  the  defendant  is  established  as  a  fact,  and  by  the 
express  provisions  of  section  8294  of  the  Civil  Code  this 
malice  may  be  ^  actual  or  presumed."  We  assume  that  the 
word  '*  actual/'  as  used  in  this  section  of  the  code,  means 
*' express."  In  criminal  law  malice  is  an  element  of  murder, 
and  this  malice  may  be  either  express  or  implied.  It  is  im- 
plied when  no  considerable  provocation  for  the  killing  appears, 
or  when  the  circumstances  of  the  killing  show  an  abandoned 
and  malignant  heart.  We  are  inclined  to  believe  that  the 
"presumed  malice" of  section  8294  closely  assimilates  to  the 
implied  malice  of  the  criminal  law.  It  is  an  inference  of  fact 
to  be  drawn  from  the  libelous  character  of  the  publication; 
and,  if  the  article  is  libelous  per  «e,  we  see  no  reason  why  the 
law  should  not  declare  that  upon  its  introduction  in  evidence 
a  prima  facie  case  of  malice  in  fact  is  established;  for,  even 
though  it  be  presumed  malice,  it  is  malice  in  fact,  and  has 
all  the  dignity  and  gravity  of  express  or  actual  malice,  proven 
aliunde.  We  conclude  that  presumed  malice  is  equally  a 
question  of  fact  with  actual  malice,  and  upon  being  estab- 
lished equally  forms  the  foundation  for  the  recovery  of  ex- 
emplary damages. 

This  publication  charged  plaintiff  with  the  commission  of 
a  felony.  It  was  false,  not  privileged,  and  libelous  per  m* 
Upon  such  a  state  of  facts  the  cause  of  action  for  actual  dam- 
ages is  conclusively  established:  WiUan  v.  Fitchf  41  Cal.  886; 
Dixon  v.  AUen,  69  Cal.  627;  Mowry  v.  Raabe,  89  Cal.  609. 
And  the  amount  and  measure  of  damages  are  the  only  ques- 
tions left  for  litigation.  ^^^  In  this  publication  malice  in 
law  is  not  only  conclusively  presumed,  but  such  malice  in 
fact  is  implied  or  presumed  as  to  establish  prima  facie  the 
right  of  plaintiff  to  exemplary  damages.  In  other  words,  the 
existence  of  malice  in  fact  is  sufficiently  shown  by  the  publi- 
cation to  make  the  question  an  issue  before  the  jury.  That 
exemplary  damages  may  be  based  alone  upon  a  publication 
libelous  per  se  we  have  many  authorities  from  many  states: 
SamueU  v.  Evening  Mail  AsBn.^  75  N.  Y.  604;  Bergmann  ▼• 
Jones,  94  N.  Y.  61;  Warner  v.  Press  Pub.  Co.,  132  N.  Y.  181; 
Evening  News  Assn,  v.  Try  on,  42  Mich.  649;  36  Am.  Rep.  460; 
Buckley  v.  Knapp,  48  Mo.  162;  Clements  v.  Maloivey^  66  Mo. 


44  Childers  v.  San  Josb  Mercury  P.  A  P  Co.      [CaL 

S62;  Sekmisaeur  ▼.  Kreilich,  92  111.  847;  Snyder  ▼.  Fvlton^  34 
Md.  128;  6  Am.  Rep.  814;  Nolan  ▼.  Trdber,  49  Md.  460;  8S 
Am.  llep.  277.  In  Warner  v.  Prew  Ptt6.  Co.,  182  N*  Y.  181, 
the  principle  lb  thus  declared:  "The  plaintiff  gave  evidence 
of  malice  when  she  proved  the  falsity  of  the  libelous  publica- 
tion, and,  in  the  absence  of  evidence  on  the  part  of  the  de- 
fendant tending  to  show  that  it  had  neither  the  desire  nor 
the  intention  to  wrong  her,  it  would  have  been  the  duty  of  the 
court  to  instruct  the  jury  that  the  plaintiff  might  be  awarded 
exemplary  damages  in  their  discretion;  but  testimony  was 
adduced  on  the  part  of  the  defendant,  tending  to  prove  the 
absence  of  actual  malice  on  his  part  toward  the  plaintiff, 
which,  taken  in  connection  with  the  evidence  of  malice  which 
the  law  imputed  when  the  falsity  of  the  libel  was  established, 
presented  a  que^stion  of  fact  whether  malice  existed  in  the 
publication.  If  found  to  exist,  then,  in  their  discretion,  the 
jury  could  award  exemplary  damages."  While  there  may 
be  authority  in  some  states  opposed  to  the  principle  declared 
in  the  foregoing  citation,  yet  in  this  state,  in  view  of  section 
8294  of  the  Civil  Code,  to  which  we  have  adverted,  there 
would  seem  to  be  no  question  as  to  the  true  rule. 

Do  the  instructions  of  the  court  stand  the  test  when  gauged 
bj  the  legal  principles  we  have  declared?  As  to  those  instruc-' 
lions,  numbers  one  and  two  are  correct.  ^^  Number  three 
ia  correct,  if  malice  in  fact  is  assumed  to  have  been  estab- 
lished by  the  evidence,  but  the  court  was  not  justified  in 
making  such  an  assumption.  Malice  in  fact  was  an  issue 
before  the  jury,  and,  if  found  by  the  jury  to  be  an  element  of 
the  case,  then,  and  then  only,  was  the  instruction  correct,  and 
the  case  one  for  exemplary  damages.  Instruction  number 
four  is  correct  in  all  save  the  last  clause.  The  court  first 
tells  the  jury  that  if  malice,  actual  or  presumed,  has  been 
proven,  exemplary  damages  may  be  recovered,  and  then  com- 
mits the  error  by  saying  that  the  publication  ii  such  that 
malice  is  presumed;  in  other  words,  conclusively  presumed. 
This  is  true  of  malice  in  law,  but  the  court  in  this  instruo* 
tion  was  dealing  with  malice  In  fact,  as  bearing  upon  exem- 
plary damages,  and  the  presumption  of  malice  in  fact  from 
the  libelous  character  of  the  publication  is  not  conclusive, 
but  disputable.  The  defendant  had  the  right  to  rebut  this 
presumption  by  any  proper  evidence.  He  attempted  so  to  do 
in  this  ease,  and,  if  he  was  successful  in  that  regard  to  the 
wtis&otion  of  the  jury,  malice  in  fact  was  no  longer  an  ele- 
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ment  in  the  case.  The  fifth  instruction  is  not  entirely  cor- 
rect, bat  probably  too  favorable  to  the  defendant  For,  while 
the  plaintiff  did  not  claim  special  damages,  he  did  claim 
compensatory  damages  to  the  extent  of  the  injury  to  his  feel- 
ings, eta,  and,  in  the  absence  of  malice  in  fact,  under  his 
pleading  these  compensatory  damages  were  all  tiiat  he  was 
entitled  to  recover. 

For  the  foregoing  reasons  the  judgment  and  order  are  re- 
Tersed  and  the  cause  remanded  for  a  new  triaL 

Habbison,  J.,  and  Vaii  Flbst,  J.,  ooncorred. 

Hearing  in  Bank  denied. 


Mauob  ui  Law  ahb  di  Fact:  8m  llie  nitadtd  eols  Is  McAl 
DttnU  Frm  Frm9  Obi  » 15  Am.  8t  Bep.  8S7,  SS8. 

Lnair— Mauoil  Whkk  Iktubdw— From  a  UImUnu  pnbUcattoa  Um  Urn 
impliM  idaUm  And  inf en  damAge  if  tiiA  pablioAiion  is  f  aIm^  ezoept  In  mam 
9i  priTileged  oommnnioAtionA:  UpUm  v.  ffunu^  24  Or.  420}  41  Am.  St.  E^ 
863^  And  notA. 

LiBAii — Damaobs. — ^Whca  libelooA  wordi  ehArgA  en  AotionAblt  arioM^ 
•efeoAl  dADiAgAi^  inolnding  mentAl  •o&riog  And  Iom  of  ohArAotar,  ata  noor* 
MAble^  AT«n  in  the  AbsenM  of  mAliMs  Beh  ▼.  iVUer,  84  Tez.  4S0;  81  Am, 
8t.  Rep.  76^  And  note.  Thie  qoMiion  ia  thoronghly  diunieed  in  tho  oz* 
tended  note  to  MeAlUMer  w.  DeiroU  Free  Frtee  Oow,  IS  Am.  8t.  Rep.  8881 
84^  And  TerwIOger  w.  Warde^  72  Am.  Deo.  42S. 

LDIL  OS  SLAlTDKft— EXBHFLAaT  DaM AOM— WhSIT    RlOUTSRABUI  lOB. 

BzemplAry  dAmAgM  niAy  be  reooTored  in  en  Action  for  eUuder  when  def em. 
ntory  wordo  Aie  epoken  with  implied,  m  well  m  ezpreai,  melice:  OaUakam 
▼•  Ingram,  122  Mo.  865;  48  Am.  St  Rep,  583,  And  note.  To  the  eeme  eieol 
with  regAvd  to  libel»  OoUMa  ▼.  Kerr.  74  Tez.  89;  15  Am.  8t.  Rep.  812.  dea^ 
nleo^  the  eztended  noU  to  McAUkter  w.  I>eir9it  Fm  Frem  Oo^^  15  Am.  Bk^ 
BsV^Iil. 
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■FIT  AsaociATiova. — ^If  a  BBNsnoiABT  BAA  EQoimi  DsaiTBD  from 
»  member  of  a  mntnel  benefit  AasociAtion,  And  whioh  it  would  be  in* 
oqnitAble  for  him  to  disregArdf  he  oAonot  dieregArd  or  weeken  them  by 
A  ohenge  of  hie  benefioieryi  aI  least,  when  the  aeoond  benefieiAry  is  a 
mere  Tolanteer  or  Aoqnires  hie  interest  with  notice  of  the  pre-ezisting 
eqnitieo. 
BnranoiAL  Asaooiatioh,  BsvinoiART  mat  Hold  m  Trust.— If  a  member 
of  A  beneflciAl  assooiAtion  desigoAtM  a  person  m  benefieiAry  for  the 
pnrpoM  of  seonring  a  debt  dne  to  a  firm  of  whioh  the  person  m  derig. 
nnted  ie  a  member*  the  firm  is  in  eqnity  to  be  trMted  m  the  reel  ben«. 
ficiAry*  And  henM  the  dMth  of  the  person  so  designeted  doM  nol 
deprive  the  firm  or  thA  mrriTing  member  of  tho  oquitAble  intorsA^ 
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nor  entitle  the  heirs  of  such  member  of  the  aaeooiation  to  the  fund 
falling  dae  on  his  death  on  the  ground  that  the  death  of  the  person 
named  as  beneficiary  resulted  in  there  being  no  one  named  as  benefici- 
ary on  the  death  of  a  memlier  of  the  association,  and  therefore  pre* 
■ented  a  case  in  which  his  heirs  were  entitled  to  the  fn»'l  on  account  of 
hu  failure  to  designate  a  beneficiary. 
BiNKTiT  Associations — Waitrr. — A  Chahgb  ow  Bknetioiart  in  a  mu- 
tual benefit  association  cannot  be  treated  as  invalid  for  the  reason  thai 
the  application  therefor  was  not  filed  within  the  time,  if  the  associa- 
tion has  waived  this  condition,  and  the  content  arising  for  decision  is 
between  rival  claimants  to  the  fund  after  it  has  been  paid  into  court  to 
be  awarded  to  the  persou  found  entitled  thereta 

W.  n,  Cobb  and  Clinton  L,  Whiie^  for  the  appellanti 

William  H.  Jordan^  for  the  respondent 

Eugene  N.  Deuprey^  for  Grand  Lodge,  etc.,  defendant. 

C  W,  Baker^  for  the  administrator  of  estate  of  John  Mc- 
Neill, deceased. 

*'*  Garoutte,  J.  The  plaintiff,  as  successor  in  interest 
of  the  firm  of  Adams,  McNeill  &  Co.,  brought  this  action  to 
recover  the  sum  of  two  thousand  dollars,  due  and  payable 
upon  a  beneficiary  certificate  issued  by  a  society  known  as 
the  Ancient  Order  of  United  Workmen.  The  party  insured 
was  Joshua  H.  Smith,  and  the  original  beneficiary  named 
in  the  certificate  of  membership  was  Caroline  H.  Smith,  his 
wife,  the  present  intervener  and  appellant.  Subsequently 
Smith  requested  the  grand  lodge  to  substitute  one  John  Mc- 
Neill as  the  beneficiary  in  the  place  and  stead  of  his  wife, 
Caroline.  This  '''  request  was  complied  with,  and  said 
McNeill  received  a  new  certificate,  made  payable  to  himself 
upon  the  death  of  Smith.  A  few  years  thereafter  McNeill 
died,  and,  in  about  a  like  period  after  McNeill's  death.  Smith 
died.  No  new  beneficiary  was  named  in  Smith's  certificate 
of  insurance  after  the  death  of  McNeill,  and  upon  this  ground 
the  intervener  and  appellant,  Mrs.  Smith,  representing  the 
heirs  and  devisees  of  her  late  husband,  appears  in  the  action, 
claiming  that  the  insured  died  without  a  named  beneficiary, 
and  that  therefore  the  proceeds  of  the  certificate  belong  to 
the  heirs  of  the  insured.  The  defendant,  the  grand  lodge, 
appeared  in  the  action  by  answer,  and  offered  to  pay  the 
money  to  whomsoever  the  court  might  decree  upon  final 
judgment;  while  the  defendant,  Bronner,  administrator  of 
the  estate  of  John  McNeill,  deceased,  answered,  bat  failed  to 
appear  at  the  trial. 
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Respondent  Adams'  claims  are  fairly  illustrated  and  de- 
pendent upon  the  following  facts,  which  we  quote  from  the 
findings  made  by  the  trial  court,  and  which,  in  our  opinioni 
are  fully  supported  by  the  evidence  introduced  at  the  trial* 
After  finding  that  Smith  was  indebted  to  the  firm  of  Adams, 
HcNeill  A  Co.,  in  a  large  sum  of  money,  the  findings  further 
declare. 

**  1.  That  the  said  beneficiary  certificate,  so  issued  to  the 
said  Joshua  H.  Smith,  and  so  made  payable  to  the  said  John 
McNeill,  was  intended  by  the  said  Smith  and  the  said  Mo* 
Neill  for  the  benefit  of  the  said  firm  of  Adams,  McNeill  A 
Ca,  and  not  otherwise,  and  that  the  said  certificate  was  held 
by  the  said  John  McNeill  in  trust  for  the  said  firm  of  Adams, 
McNeill  A  Co.,  of  which  said  firm  the  said  McNeill  was  at 
said  time  a  member,  as  heretofore  found,  and  that  the  same 
was  so  held  in  trust  by  the  said  McNeill  with  a  full  knowl- 
edge and  consent  of  defendant,  the  grand  lodge  of  the  Ancient 
Order  of  United  Workmen  of  California. 

''  2.  That  it  is  a  fact  that  the  said  firm  of  Adams,  McNeill 
it  Co.  received  said  beneficiary  certificate,  and  caused  the 
same  to  be  held  by  the  said  John  McNeill  in  "^  trust  for 
them,  as  aforesaid,  in  payment  of  the  said  indebtedness  to 
the  said  firm  of  the  said  Joshua  H.  Smith,  and  not  other, 
wise,  and  that  since  the  issuing  of  said  certificate  the  said 
firm  of  Adams,  McNeill  A  Co.  and  plaintiff,  as  its  successor 
in  interest,  have  furnished  the  funds  with  which  to  pay  all 
assessments  and  dues  required  of  the  said  Joshua  H.  Smith 
by  the  defendant,  grand  lodge  of  the  Ancient  Order  of  Work- 
men, to  keep  the  said  beneficiary  certificate  in  full  force  and 
effect.** 

The  application  of  principles  of  law  to  litigation  arising 
out  of  mutual  benefit  associations  is  a  matter  of  very  recent 
growth,  and  especially  is  this  so  of  that  branch  of  mutual 
benefit  law  which  directly  presents  itself  for  our  oonsidera^ 
tion  in  the  present  case.  By  reason  of  these  things,  and  by 
reason  of  the  additional  fact  that  litigation  involving  these 
questions  is  to  a  great  extent  at  the  present  time  engrossing 
the  attention  of  courts  all  over  the  country,  and  demand- 
ing decision  largely  without  the  aid  of  precedent,  we  find 
ourselves,  to  some  extent  at  least,  journeying  upon  untrodden 
and  devious  paths.  At  the  same  time  we  see  no  reason  why 
those  broad  and  benign  principles  of  equity  which,  as  it 
were,  are  the  guardians  of  the  law,  should  not  deal  with  this 
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•ase  af  with  other  oasee,  and  likewise  weigh  and  measure  its 
merits,  rendering  unto  all  parties  that  justice  to  whioh  they 
are  entitled. 

The  Ancient  Order  of  United  Workmen  is  not  an  aetivo 
party  to  the  litigation.  It  has  no  interest  whatever  in  the 
result.  In  effect  it  has  paid  the  fund  into  the  bands  of  the 
court,  and  is  now  a  stranger  to  the  action.  We  then  have  a 
certain  fund  of  money  to  which  the  plaintiff  and  the  in* 
tervenor  both  claim  title,  and  their  respective  claims  of 
ownership  are  to  be  litigated  in  the  same  way,  and  finally 
adjudicated  and  determined  upon  the  same  general  prin- 
ciples, as  though  the  common  source  of  title  of  this  money 
•ame  through  a  bequest  or  gift  rather  than  from  a  mutual 
benefit  association.  We  had  occasion  in  the  recent  case  of 
Jwry  Y.  Supreme  Council  A.  L,  of  J7.,  105  Gal.  20,  ante^  p.  17, 
to  give  some  '**  of  the  matters  here  involved  careful  atten« 
tion,  and  in  that  case  we  arrived  at  the  conclusion  that  the 
relations  existing  between  the  insured  and  the  beneficiary 
might  be  such  as  to  create  equities  in  favor  of  the  beneficiary 
which  the  insured  would  be  estopped  from  defeating;  at  least 
as  in  favor  of  a  subsequently  named  beneficiary  who  pes- 
aessed  no  equities.  Under  the  authority  of  that  case  it  cannot 
be  questioned  but  that  if  McNeill  was  a  beneficiary  pes* 
^  sessing  such  equities,  no  subsequent  act  of  Smith's,  even 
though  it  had  culminated  in  the  issuance  of  a  new  certificate 
by  the  order  to  another  beneficiary,  could  have  defeated  his 
equities,  conceding,  of  course,  this  last  beneficiary  to  bo  a 
pure  volunteer. 

According  to  the  findings  of  fact  McNeill  was  the  bene- 
ficiary in  name  only,  and  the  real  beneficiary  was  Adams, 
McNeill  &  Co.  Even  conceding  that,  as  against  the  order, 
McNeill  was  the  real  and  only  beneficiary,  that  is  not  the 
condition  here  presented.  The  order  is  not  here  as  an  aggres- 
sive party,  standing  strictly  upon  its  legal  rights,  and  de- 
manding the  letter  of  its  bond.  As  we  have  said,  it  is 
practically  not  a  party  to  the  action  at  all.  But  the  condi- 
tions facing  us  are  simply  these:  Two  litigants,  standing 
upon  a  common  level,  submit  to  a  court  of  equity  their  re- 
spective claims  of  ownership  to  a  special  fund  of  money,  and 
ask  that  court  to  do  justice,  in  the  light  and  under  the  guid- 
ance of  those  equitable  principles  which  form  the  glory  of 
that  forum.  Looking  at  the  case  from  that  standpoint  of 
vision,  it  presents  but  little  difficulty.    If  MoNeill  in  terma 
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had  been  named  beneficiary  in  the  certificate,  as  trustee  for 
Adaiqs,  McNeill  A  Co.,  there  woald  be  no  qaestion  as  to  the 
ownership  of  the  fund.  Neither  can  there  be  any  ques- 
tion but  that  a  certificate  could  be  made  payable  to  Mc- 
Neill, as  guardian  of  a  named  minor,  or  as  trustee  of  Adams, 
McNeill  &  Co.  If  McNeill  had  lived  until  the  death  of 
Smith,  and  litigation  had  arisen  between  him  and  Adams,  Mc- 
Neill A  Co.  as  to  the  ownership  of  this  fund,  acourtofequityi 
without  hesitation,  would  have  pven  it  to  the  partnership, 
«nd  the  '^  fact  that  the  trust  was  not  expressed  upon  the 
fiioe  of  the  certificate  would  have  been  wholly  immaterial. 
The  court,  under  such  circumstances,  would  declare  that  Mc« 
Neill  was  a  mere  naked  trustee  of  the  real  beneficiary,  and 
that  the  real  beneficiary  was  entitled  to  the  money.  Such  is 
Ihe  principle  governing  here,  and  in  the  eyes  of  a  court  of 
equity  the  fact  that  the  trustee  died  prior  to  the  death  of 
Smith  makes  no  difference  in  the  conditions.  The  real  bene- 
ficiary still  lived  and  was  alive  at  the  death  of  Smith,  and  it 
is  the  duty  of  the  court  to  protect  such  a  one. 

It  is  insisted  that  the  certificate  issued  to  McNeill  by  the 
order  was  invalid,  for  the  reason  that  the  application  for  a 
•ohange  of  beneficiary  was  not  filed  in  the  grand  lodge  within 
ihirty  days  of  its  date,  and  thus  was  not  filed  in  compli- 
ance with  the  provisions  of  the  constitution  of  the  order.  A 
sufficient  answer  to  such  contention  by  the  intervenor  is  that 
this  provision  of  the  law  was  one  that  could  be  waived  by 
the  order,  and,  when  the  order  issued  the  certificate  upon  the 
application,  the  provision  was  waived. 

The  declaration  of  trust  made  by  McNeill,  defining  his 
relations  with  the  firm  as  to  the  beneficiary  certificate,  was 
properly  admitted  in  evidence.  The  administrator  of  Mc- 
NeUl's  estate  was  a  party  defendant,  and  filed  a  verified 
answer  denying  the  trust  relations,  and,  under  these  circum- 
stances, the  paper  was  competent  evidence.  There  is  noth- 
ing further  disclosed  by  the  record  demanding  our  attention* 

The  judgment  and  order  are  affirmed. 

Harbison,  J.,  and  Van  Flbbt,  J.,  concurred. 
Hearing  in  Bank  denied. 

BnrBm  Asbociatioiis— Ohakoi  of  BsirmoiABT. — K  beneflolafy  dealp 

aated  m  tiioh  by  a  member  of  a  mutiud  benefit  utooiation  doee  not  thereby 

4Mqpivo  any  Tested  righti  so  «•  to  defeat  a  rabeeqnent  ohange  of  bene* 

^fioiariea  effeoted  i^t  the  instanoe  ol  each  member.  anloM  tho  original  beao- 
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fioiary  wu  made  tnoh  on  aocoant  of  some  oontraoti  or  has  ■ome  equitiet 
Noognised  by  the  courtfl,  and  which  it  wonld  be  inequitable  to  disappoint: 
Jorp  ▼.  Supreme  Council,  106  CaL  20;  ante,  17,  and  note.  See  the  note  to 
Union  MuL  Aetn,  ▼.  Montgomery^  14  Am.  St.  Rep.  527. 

BaMKFiT  A8800IATI0M8 — ^Waivbb  ov  €k)NDrnoN8  IB  TO  Chanqi  or  Bbni- 
noiART.— A  benefit  association  may  waive  formalities  required  by  its 
eharter  to  be  oomplied  with  in  changing  a  beneficiary,  and  pay  the  benefit 
to  the  new  beneficiary,  althongh  the  new  direction  as  to  its  payment  was 
not  made  by  the  assured  in  the  mode  pointed  ont  by  the  organic  law  of 
the  association:  Manning  w»  Andeni  Order  qf  United  Wcrkmem,  80  Kj» 
IS0|  9  Am.  St^  Rep.  270. 


Mbbbiman  V.  Waltoh. 

(105  Oalzfobmia,  40&] 

JviHiMBHT,  Rblibt* Against  vob  Fraud. — If,  contrary  to  the  agreemenlsf 
oonnsel  for  both  parties,  jadgment  is  entered  in  a  jnstioe's  oonrt^  and  the 
fku)t  of  its  entry  is  concealed  from  the  defendant  by  the  joint  misrepre- 
sentation of  the  plaintiff  and  of  the  justice  of  the  peace  until  the  time 
for  appeal  has  expired,  eqnity  will  grant  relief  by  enjoining  the  asser- 
tion of  such  judgmeiik 

JvDGMKNT,  Relibv  Aoainst  di  Equitt. —Though  a  party  against  whom 
a  judgment  was  procured  by  fraud  was  entitled  to  be  relieved  there- 
from by  motion  in  the  case  in  which  judgment  was  entered,  this  doss 
not  preclude  a  court  of  equity  from  granting  relief  after  snoh  motion 
has  been  made  and  denied. 

JVDOMKNT,  RxLiKF  AoAiNST  DI  Equttt. — ^Though  a  party  could  have  bad 
a  judgment  against  him  annulled  by  oertiorari  he  was  not  compelled 
to  resort  to  that  remedy  in  preference  to  prooeeding  in  equity  to  have 
the  enforcement  of  such  judgment  enjoined. 

JvDOKBifT,  Pabtibs  TO  SuiT  fOB  Rblisf  vbom.— Though  a  judgment  Is 
entered  against  two  defendants,  one  of  them  may  maintain  an  action 
to  enjoin  its  assertion  against  him  on  accoont  of  fraud  practiced  upon 
him  without  joining  his  eodefendant  as  a  party  to  snoh  aotion* 

Oesford  &  Thompson^  for  the  appellants. 

Coghlan  A  Hutchinaany  for  the  respondent. 

^®*  Harbison,  J.  The  defendant,  Walton,  commenced  an 
action  against  the  plaintiff  and  another  in  a  justice's  courti 
and,  after  the  defendants  therein  had  answered  the  com* 
plaint,  the  justice  set  the  case  for  trial  on  the  28th  of  Febru- 
ary, but  on  the  morning  of  that  day  it  was  agreed  between 
the  attorneys  for  the  respective  parties  that  the  trial  should 
be  postponed,  and  that  the  cause  should  be  transferred  to 
another  township.  On  the  next  day  the  attorneys  for  the 
plaintiff  herein  received  a  letter  from  the  justice,  purporting 
to  have  been  written  the  previous  daji  in  which  he  stated 
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that  the  case  was  to  be  transferred  to  another  township,  and 
thereupon  the  attorneys  for  Walton  agreed  to  take  such  steps 
as  would  be  necessary  to  effect  the  transfer.  Instead  of  so 
doing,  however,  they  had  on  the  previous  day,  without  any 
knowledge  on  the  part  of  the  plaintiff  herein,  or  of  his  attor- 
neys, appeared  before  the  justice  and  caused  judgment  by 
default  to  be  entered  by  the  justice  against  the  defendants 
therein  for  the  full  amount  asked  for  in  the  complaint.  At 
the  time  that  the  justice  wrote  the  above  letter,  and  at  the 
time  of  the  ^^  agreement  on  the  part  of  Walton's  attorneys 
to  effect  the  transfer  to  another  township,  it  was  known  to 
them  that  such  judgment  had  been  entered.  Other  inter* 
views  were  subsequently  had  between  the  attorneys  for  the 
respective  parties  regarding  the  transfer  of  the  cause,  in 
which  Walton's  attorneys,  for  the  purpose  of  misleading  and 
deceiving  the  attorneys  of  the  plaintiff  herein,  represented 
that  they  were  seeking  to  effect  the  transfer  of  the  cause,  and 
in  which  they  concealed  the  fact  that  the  judgment  had  been 
entered,  and  by  reason  of  their  statements  and  deceptions 
the  plaintiff  herein  did  not  learn  that  the  judgment  had 
been  entered  until  more  than  thirty  days  after  its  entry,  and 
when  the  time  for  an  appeal  therefrom  had  expired.  Upon 
learning  this  fact  the  plaintiff  herein  moved  the  justice  to 
set  aside  the  judgment,  and  recall  an  execution  that  had 
been  issued  thereon,  and  on  the  18th  of  April  this  motion 
was  granted,  but  on  the  next  day  the  justice,  without  any 
notice  to  the  plaintiff  herein  or*  his  attorneys,  vacated  thia 
order.  Thereupon  the  plaintiff  brought  this  action  to  per- 
petually  enjoin  Walton  from  enforcing  the  said  judgment 
against  him  or  his  property.  A  demurrer  to  the  complaint 
was  overruled,  and,  the  defendants  declining  to  answer,  judg- 
ment was  rendered  in  favor  of  the  plaintiff,  from  which  this 
appeal  has  been  taken. 

The  complaint  shows  that  ^e  judgment  in  the  justice's 
ooart  was  obtained  by  a  fraud  practiced  upon  the  plaintiff 
herein  by  the  attorneys  of  Walton,  with  the  assistance  of  the 
justice,  in  a  manner  which  entitles  the  plaintiff  to  the  equi« 
table  relief  sought;  and  the  appellant  does  not  attempt  to 
oontrovert  the  power  of  a  court  of  equity  to  afford  the  relief 
sought  by  the  plaintiff,  but  rests  his  defense  upon  the  propo- 
sition that  the  plaintiff  is  not  entitled  to  equitable  relief  if  he 
could  obtain  the  same  relief  at  law.  It  is  a  familiar  rule 
that  a  separate  action  to  restrain  the  enforcement  of  a  judg- 
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ment  will  not  be  eustained  when  the  same  relief  can  be 
obtained  throagh  a  motion  or  other  proceeding  ^^  in  the 
action  in  which  the  judgment  was  obtained;  and,  in  a  juris- 
diction in  which  legal  and  equitable  relief  is  dispensed  in 
dififerent  tribunals,  a  court  of  equity  will  not  grant  relief 
against  a  judgment  when  the  same  relief  can  be  obtained 
by  the  aid  of  the  court  that  rendered  the  judgment.  But| 
under  the  system  of  procedure  which  obtains  in  this  stattp 
where  the  various  kinds  of  relief  are  administered  by  the  same 
tribunal,  and  where  there  is  but  one  form  of  civil  action  for 
the  enforcement  or  protection  of  civil  rights  (Code  Civ.  Proo., 
eeo.  807),  a  party  who  presents  a  complaint  showing  his 
right  to  the  relief  asked  is  not  to  be  denied  that  relief  because 
he  might  have  sought  it  under  a  different  form  of  aotiont 
8ee  Thompson  v.  Laughlin^  91  Cal.  813. 

When  the  plaintiff  learned  that  the  judgment  had  been 
entered  against  him  the  time  for  an  appeal  had  expired,  and^ 
«ven  if  the  justice  had  the  power  to  grant  his  motion  to  open 
the  judgment,  his  subsequent  action  vacating  this  order  was 
-equivalent  to  a  denial  of  the  motion,  and  from  this  order 
there  was  no  appeal  to  the  superior  court  The  rule  under 
which  a  court  of  equity  declines  to  interfere  until  after  the 
application  for  relief  has  been  made  to  the  court  in  which 
the  judgment  was  rendered  has  no  application  when  relief 
has  been  sought  and  denied  in  that  court.  The  denial  of 
that  court  to  grant  relief  ^ves  to  the  court  of  equity  the 
«ame  authority  to  interfere  as  if  the  other  court  was  power- 
less to  render  aid. 

Even  if  the  plaintiff  could  have  had  the  judgment  annulled 
upon  certiorari,  he  was  not  compelled  to  resort  to  that  rem* 
«dy,  especially  where  he  would  not  thereby  obtain  as  effective 
relief  as  by  the  course  herein  pursued. 

The  objection  that  the  codefendant  of  the  plaintiff  is  nol 
a  party  to  this  action  is  without  merit  The  judgment  in  the 
justice's  court  is  restrained  only  so  far  as  it  affects  the  plain- 
tiff  herein  and  his  property,  leaving  the  ^^  judgment  against 
his  codefendant  in  full  effect,  to  be  enforced  at  any  UmOi 

The  judgment  is  affirmed. 

Gabouttb,  J.,  and  Van  Flbbt,  J.,  concurred. 


JirDonNTB— Riuir  ibok  ni  Bquitt  iob  Fraud.— A  Jndgmeiil  will  nel 
be  set  Mide  or  annaUed  in  equity  on  Aooonnt  of  mny  frand  whioh  is  not  ea> 
irinsio  or  ooUatend  to  the  questiona  examined  or  determined  in  the  original 
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■eiioii:  Pko  r.  Cohn,  91  Cal.  129;  25  Am.  St  Rep.  169,  and  note;  Fea!eif  ▼.. 
Fealqf,  104  Cal.  351;  43  Am.  St  Rep.  Ill,  and  note.  A  party  to  a  judg^ 
nent  obtained  by  frand  can  avail  himself  of  that  fraud  only  in  a  direct  pro* 
eeeding  to  Taoate  and  set  aside  the  jadgment:  SkiUiK  ▼•  SkultB,  136  Ind. 
123;  43  Am.  St  Rep.  320^  and  note.  An  extended  disoossioii  of  the  power 
ef  equity  to  relioTe  against  Judgments  at  law  will  ba  foond  ia  the  mono* 
graphiaaotetoOiiMrT. /Vtqr.  19  Am.  Deo.  003. 


Johnston  v.  FisBi 

p06  CALnoBim,  430.] 

Qlmowan  Cbofs— Right  of  Abtxbsk  Po6SBS80B.->The  owner  ef  land  wh* 
If  not  in  possession  thereof  is  not  entitled  to  the  Iniits  of  the  land,  and 
If  the  disseisee  rents  it  to  another,  and  enters  into  a  eropping  oontraot 
with  him,  and  he  raises  crops  thereon,  he  is  entitled  to  them,  and  thej 
eannot  be  recovered  from  him,  though  subseqoeatly  in  an  action  of 
ejectment  a  judgment  is  given  in  favor  of  the  landowner  for  the  poa» 
■eaaion  of  the  property.  The  owner's  remedy  after  the  disseisin  io 
reetricted  to  the  recovery  of  the  value  of  the  mse  and  occupation  d 
his  land. 

Qbowimo  Croph  ow  Lands  ik  Adtbbsi  Possbssiok.— The  fact  that  ono. 
who  rents  lands  from  a  disseisee  and  raises  crops  thereon  knows  that 
another  person  claims  to  be  the  owner  of  euoh  land  doee  not  entitl« 
the  latter,  though  found  to  be  such  owner,  to  snch  crops,  because  tho 
disselMo  is  entitled  to  all  erope  grown  while  he  maintaina  his  adverse 
possession,  and  hie  tenant  or  other  successor  in  interest  has  the  same 
right 

Eli  R.  Ohasej  S.  Tinning,  W.  H.  H.  HaH,  AyleU  R.  Cotton^ 
Nawlin  A  Fassett,  and  Rodgers  A  Patterson^  for  the  appellants. 

Estee  A  Miller  and  John  B.  Mhoon^  for  the  respondent. 

^^  Harrison,  J  Action  to  recover  damages  from  de* 
fondants  for  the  conversion  of  certain  hay. 

The  plaintifif's  right  of  action  grows  out  of  the  following 
facts:  Prior  to  March  l,  1881,  Henry  Benson  had  been  for 
many  years  the  owner  of  a  tract  of  land  in  Contra  Costa 
county,  which  on  that  day  he  conveyed  to  one  Jones.  In 
May  of  the  same  year  Jones  conveyed  it  to  the  defendants 
herein*  The  conveyance  from  Benson  to  Jones  was  procured 
by  the  fraud  of  the  latter,  and  on  the  1st  of  September  of 
that  year  Benson  took  possession  of  the  land,  claiming  it  as 
his  own,  upon  the  ground  that  by  reason  of  the  fraud  he  was 
entitled  to  disregard  his  conveyance,  and  remained  in  pos- 
session until  evicted  under  a  judgment  in  ejectment  by  the 
defendants  herein  in  March,  1883.    Shortly  after  Benson 
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went  into  possession  of  the  land  the  defendants  herein 
brought  an  action  of  forcible  entry  against  him,  which  was 
tried  before  a  jury,  and  a  verdict  and  judgment  rendered 
in  his  favor  November  12,  1881.  In  April,  1883,  this  verdict 
was  set  aside  and  a  new  trial  ordered,  but  no  further  step 
was  taken  in  the  action  until  1887,  when  the  action  was  dis« 
missed.  November  21,  1881,  the  defendants  commenced  an 
action  in  ejectment  against  Benson  and  others  for  the  recov« 
•ry  of  the  land  and  damages  for  the  withholding  thereof. 
The  plaintiff  herein  was  made  a  defendant  in  this  action,  bat 
upon  his  disclaimer  he  was  dismissed  from  the  action  Novem- 
ber  29,  1881.  A  cross-complaint  was  filed  in  the  action  in 
behalf  of  Benson,  to  avoid  his  conveyance  to  Jones  on  the 
ground  of  fraud;  and  upon  the  trial  of  this  issue  a  decision 
was  rendered  February  19,  1883,  in  favor  of  the  plaintiffs 
therein,  upon  the  ground  that  they  were  bona  fide  purchasers 
from  Jones  for  ^^'  value,  and  after  this  decision  the  trial  of 
the  issues  in  the  ejectment  was  had,  in  which  the  plaintiffs 
withdrew  their  claim  for  damages,  and  judgment  was  ren« 
dered  in  their  favor  March  22, 1883.  On  the  1st  of  December, 
1881,  the  plaintiff  herein  made  a  cropping  contract  with  Ben* 
son  for  the  cultivation  of  the  land,  under  which  he  sowed  a 
portion  thereof  to  hay,  which  he  harvested  in  the  following 
summer.  By  the  terms  of  this  agreement  the  plaintiff  was 
to  have  two-thirds  of  the  crop,  and  Benson  the  remaining 
third;  and,  after  the  hay  had  been  cut  and  stacked,  the 
plaintiff  bought  from  Benson  his  third  of  the  crop.  Subse- 
quently thereto,  and  while  the  hay  was  still  on  the  ground, 
the  defendants  herein  brought  an  action  of  claim  and  deliv* 
ery  against  Benson  for  the  hay,  in  which,  under  their  direo* 
tion,  the  sheriff  took  possession  thereof,  and  subsequently 
delivered  it  to  them.  This  action  was  brought  before  the 
trial  was  had  in  the  ejectment  suit,  and  issue  was  joined 
therein  by  Benson,  but  no  further  proceedings  were  had 
therein  until  1887,  when,  upon  the  stipulation  of  Benson, 
judgment  for  the  possession  of  the  hay  was  entered  against 
him.  The  present  action  was  commenced  in  January, 
1883,  and  judgment  was  rendered  in  favor  of  the  plaintiff 
for  the  value  of  the  hay,  assessed  at  the  sum  of  four  thou- 
sand dollars. 

There  is  no  substantial  difference  between  the  facts  in  this 
case  and  those  presented  in  Page  v.  Fowler ^  39  Cal.  412,  2 
Am.  Rep.  462,  and  under  the  principles  laid  down  in  that 
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the  plaintiff's  right  of  recovery  must  be  sustained: 
See,  also,  Martin  t.  Tkomp»onf  62  CaL  618;  45  Am.  Rep. 
663;  Emenon  t.  Whitaker^  83  CaL  147;  Grooms  v.  Almstead^ 
101  CaL  425;  StoekweU  ▼.  Phelps,  84  N.  Y.  866;  90  Am. 
Dec  710.  Benson's  entry  upon  the  land  in  September, 
1881,  was  made  under  his  claim  that,  by  reason  of  the 
fraud  perpetrated  on  him  by  Jones,  his  conveyance  to  Jones 
was  avoided,  and  that  he  still  remained  the  owner  of  the 
land.  Such  an  entry  was  not  a  mere  trespass,  but  it  was 
made  under  a  claim  of  right  adverse  to  the  whole  world,  and 
ocmstituted  a  disseisin  of  the  real  owners.  The  subsequent 
^^  determination  in  the  ejectment  suit  that  the  real  owners 
of  the  land  at  that  time,  the  defendants  herein,  were  not 
affected  by  the  fraud  of  Jones,  for  the  reason  that  they  were 
honajlds  purchasers  for  value,  does  not  change  the  character 
of  Benson's  entry,  or  the  fact  that  it  was  an  actual  disseisin, 
The  findings  of  fraud  made  by  the  court  in  the  ejectment  suit 
fully  show  that  as  between  Benson  and  Jones  he  could  sue* 
oessfuUy  defend  his  possession  of  the  land.  While  he  thus 
held  possession  of  the  land  he  had  the  right  to  dispose  of  its 
fruits,  and  any  one  dealing  with  him,  therefore,  became  the 
owner  of  what  he  might  purchase  from  him.  He  could  either 
cultivate  the  land  himself,  or  employ  others  to  do  it  for  him, 
and  he  could  recompense  those  whom  he  employed,  either 
by  giving  them  a  definite  quantity  of  the  product  of  the  land, 
or  by  an  aliquot  part  of  the  whole.  A  person  entering  into  a 
cropping  contract  with  him  would  have  the  same  right  to  the 
share  agreed  upon  as  his  proportion,  as  if  he  had  purchased 
and  paid  for  the  same.  The  real  owner  of  the  land  could  not 
deprive  him  of  this  share,  any  more  than  he  could  take  from 
him  such  portion  of  the  crop  as  he  had  purchased  from  the 
occupant.  The  law  gives  to  the  plaintiff  in  ejectment  the 
right  to  recover  from  the  defendant,  either  in  the  same  action 
or  in  another,  the  value  of  the  use  and  occupation  of  the  land, 
which  is  termed  **  damages,''  for  the  withholding  thereof;  but, 
while  the  title  to  the  land  is  undetermined,  the  owner  out  of 
possession  is  not  entitled  to  the  fruits  of  the  land,  nor  can  he, 
after  he  has  established  his  right  to  the  possession,  recover 
the  fruits  of  the  land  from  one  who  has  purchased  them  from 
an  occupant  while  such  occupant  was  in  the  adverse  posses- 
sion. Such  a  rule  would  give  to  the  real  owner  the  gross 
product  of  the  land,  irrespective  of  the  labor  and  expense 
required  in  its  production.    As  was  said  in  Page  v.  FowUr^ 
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89  Cal.  412,  2  Am.  Rep.  462:  ''The  very  fact  that  he  may 
recover  the  rents  and  profits  of  the  land  shows  that  he  can* 
not  recover  the  crops,  for,  as  was  well  said  in  the  case  of 
StockweU  V.  Phelp$,  84  N.  Y.  863,  90  Am.  Dec.  710,  the  owner 
of  the  ^^^  land  in  such  cases  does  not  recover  the  value  of 
the  crops  raised  and  harvested,  but  the  value  of  the  use  and 
occupation  of  the  land;  and  the  annual  crops  of  grain  and 
grass,  which  contain  both  the  value  of  the  use  of  the  land 
and  the  labor  of  the  farmer,  do  not,  under  such  ciroum-^ 
stances,  belong  to  the  owner  of  the  land.  It  would  be  an 
oppressive  rule  to  require  every  one  who,  after  years  of  liti- 
gation perhaps  may  be  found  to  have  a  bad  title,  to  pay  the 
gross  value  of  all  the  crops  he  has  raised;  and  it  would  be  an 
inconvenience  to  the  public  if  the  bad  title  of  the  farmer  to 
his  land  attached  to  the  crops  he  offered  for  sale,  and  ren* 
dered  it  necessary  to  have  an  abstract  of  his  title  to  make  it 
safe  to  purchase  his  produce/'  In  Brothers  v.  Hurdle ^  10  Ired.. 
490,  61  Am.  Dec.  400,  the  court  said:  ''  But  when  one  who  i» 
in  the  adverse  possession  gathers  a  crop  in  the  course  of  bus* 
bandry,  or  severs  a  tree  or  other  thing  from  the  land,  the 
thing  severed  becomes  a  chattel,  but  it  does  not  become  the 
property  of  the  owner  of  the  land,  for  his  title  is  divested^ 
he  is  out  of  possession,  and  has  no  right  to  the  immediate 
possession  of  the  thing,  nor  can  he  bring  any  action  until  he 
regains  possession.  The  owner  of  the  land  cannot  sue  for  the 
thing  severed  in  trover  or  detinue  as  a  chattel,  for  it  is  not 
his  chattel.  It  did  not  become  so  at  the  time  it  was  severed^ 
and  the  title  to  it  as  a  chattel  cannot  pass  to  him  afterward^ 
when  he  regains  the  possession,  by  force  of  the  just  post  Km* 

The  fact  that  the  plaintiff  herein  knew  that  the  defendants 
claimed  to  be  the  owners  of  the  land,  as  against  Benson,  does 
not  impair  his  right  of  recovery^  If,  as  against  Benson» 
they  had  no  right  to  the  fruits  of  the  land  which  he  gathered 
while  it  was  held  adversely  to  them|  they  would  have  no 
right  against  his  vendee,  since  Benson  could  give  to  his  ven«^ 
dee  as  good  a  title  as  he  himself  possessed,  and  it  is  equally 
immaterial  whether  the  hay  cut  from  the  land  was  a  volun* 
teer  crop  or  had  been  sown  by  the  plaintiff.  The  right  to  the 
fruits  of  the  land  does  not  depend  upon  the  amount  of  labor 
expended  by  the  occupant  in  their  production.  The  *•* 
apples  or  strawberries  picked  by  him  belong  to  him  as  fully 
as  the  potatoes  or  corn  which  he  may  have  planted;  and  tho 
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hay  which  he  outs  it  his,  whether  it  ii  an  annaal  oiopi  or 
whether  the  land  was  sown  to  hay  for  the  first  time  while  in 
his  occupancy.  The  judgment  against  Benson  for  the  pos- 
session of  the  hay  in  the  action  of  claim  and  delivery  against 
him  does  not  aid  the  defendants  herein.  At  the  time  that 
action  was  begun  Benson  had  no  interest  in  the  hay,  the 
plaintiff  herein  being  the  owner  of  two-thirds  thereof  under 
the  original  contract,  and  having  acquired  the  other  tliird  by 
purchase  from  Benson. 

The  evidence  fully  sustains  the  finding  of  the  court  that 
the  value  of  the  hay  at  the  time  it  was  taken  by  the  defend* 
ants  was  four  thousand  dollars.  The  defendants  themselves 
alleged  in  the  affidavit  for  its  seisure  in  the  claim  and  deliv- 
ery action  against  Benson  that  it  was  of  the  value  of  five 
thousand  dollars,  and  its  value  is  stated  at  that  amount  in 
the  judgment  recovered  in  that  action  in  their  favor; 

The  judgment  and  order  are  affirmed. 

Oabouttx,  J.,  and  Van  FlssT|  J.,  concurred. 
Hearing  in  Bank  denied. 

Oaownia  Caon  oh  L4vd  Hbld  Advxbsblt— Tttli  io.— Obopt  nbad 
SB  land  by  tiM  labor  of  one  in  adTena  poMMrion  tindar  a  fllaim  of  right 
bdong  to  hiniy  and  are  not  the  property  of  the  rightful  owner  of  the 
JM0M  V. /oIlMta^  i08  H.  a  964|  11  Am.  81  Bep.  717,  aiul 
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p06  GAUfOBlOA,  ttl.] 

Oowsruroa—BnaiiFTiOM— Conflict  ».— If  a  parcel  of  land  h  deeerlbed 
aa  being  enbdivision  Na  25,  ae  designated  on  a  map  of  a  Uook  of 
land  on  file,  and  is  also  described  by  metes  and  bonnds,  and  thore  ii  a 
eonfliot  between  the  two  descriptions^  the  former  preTaila. 

W.  O.  Burnetii  L.  Q.  Burnetii  and  R.  H.  Taylor^  fiir  the 
appellanta. 

Naphtdly^  Freidenrieh  A  Aelemva%  for  the  respondent. 

^**  The  Court.  This  is  an  action  in  ejectment,  the  land 
in  controversy  consisting  of  a  strip  ten  feet  by  twenty-five  feet 
Both  parties  claim  through  deeds  from  Ottinger  and  Brooks, 
The  deed  to  respondent  and  thedeed  tothe  predecessor  of  appel- 
lant Margaret  were  dated  each  and  acknowledged  September 
BO^  1862.    Bespondent  and  appellant  bought  their  respective 


68  Masteuson  v.  Munbo.  [CaL 

lots  at  an  auction  sale,  and  the  particular  tract  in  dispute  li 
included  in  both  deeds.  Ottinger  and  Brooks  were  the  own- 
ers of  one  hundred  vara  lot  No.  149,  situated  at  the  comer  of 
Second  and  Townsend  streets  in  San  Francisco,  and  for  the 
purpose  of  selling  the  same  to  ^''  advantage  made  a  plan  or 
map  of  the  lot,  subdividing  the  same  into  smaller  lots,  num* 
bered  consecutively  from  one  upwards,  and  caused  this  map 
to  be  filed  in  the  office  of  the  county  recorder.  After  the  map 
had  been  filed  the  property  was  ofiered  for  sale  at  publio 
auction  at  the  auction  rooms  of  John  Middleton  &  Son,  where 
there  was  an  enlarged  copy  of  the  map,  and  the  lots  were 
sold  by  reference  to  said  map.  Upon  this  map  a  street  called 
*'  Stanford  street "  was  laid  out  parallel  with  Second  street^ 
and  one  hundred  and  sixty  feet  distant  therefrom.  At  this 
auction  sale  the  plaintifif  purchased  lot  No.  26,  and  the  de- 
fendant's grantor  purchased  lot  22;  and,  as  is  stated  in  appel- 
lants' brief,  **  lots  22  and  26  comprised  an  area  of  twenty-five 
feet  by  one  hundred  and  sixty  feet,  running  through  from  the 
east  line  of  Stanford  street  to  the  west  line  of  Second  streeti 
the  south  line  of  each  lot  being  one  hundred  and  twenty-five 
feet  north  of  Townsend  street."  The  conveyance  to  the 
defendant's  grantor  describes  the  land  by  metes  and  bounds, 
with  a  depth  of  eighty  feet,  and  also  describes  it  as  ^' being 
subdivision  No.  22  of  the  one  hundred  vara  lot  known  upon 
the  official  map  of  said  city  as  No.  149,'*  and  the  conveyance 
to  the  plaintiff  describes  the  land  purchased  by  him  as  sub- 
divisions 24  and  25,  as  represented  upon  the  same  map,  with 
a  depth  of  ninety  feet 

Under  the  foregoing  circumstances  the  contradiction  of  the 
descriptions  in  appeUants'  deed  must  be  resolved  in  favor  of 
the  description  which  refers  to  the  official  plat  or  mkp.  Ap- 
pellant's predecessor  purchased  subdivision  22  of  a  certain 
tract  of  land  as  shown  by  the  official  map.  He  bought  at 
public  auction  with  the  map  before  him,  and  it  is  clearly  evi« 
dent  that  the  description  by  courses  and  distances  was  in- 
tended to  describe  subdivision  22.  If  a  party  purchases  a 
certain  numbered  block  of  land  according  to  the  official  map 
of  the  city,  and  his  purchase  is  also  described  in  the  deed,  a 
further  description  of  the  block  by  metes  and  bounds,  or 
courses  and  distances,  would  be  subordinate  to  the  descrip- 
tion ^^^  of  the  block  by  its  number,  and  would  have  to  give 
way  in  case  of  conflict.  The  present  case  involves  the  earn* 
principle. 
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We  might  further  suggest,  if  other  grounds  were  necessary 
to  sustain  the  judgment,  that  the  acts  of  the  respondent  in 
and  about  the  premises  in  the  exercise  of  his  possession  are 
strongly  indicative  of  the  creation  of  a  title  by  prescription; 
bat  we  do  not  find  it  necessary  to  enter  into  a  discussion  of 
that  question  in  detail. 

The  order  denying  the  motion  for  a  new  trial  is  affirmed. 


Dbbmw — TiVLm  fOK  CoKsimuiva  iHOOKsnriMT  ahd  Ukobbtaih  Dn- 
mtntamm  nt  8eo  the  extended  note  tp  HmOom  t.  Bodgei^  10  Am.  Deeu  781 


In  bb  Philbrook. 

[106  CAUIOBIIIA,  471.] 

InoBHSTB.  Fbbsdoh  ov  Spuoh,  Abusb  ov.— a  brief  filed  in  tlie  nprenM 
•oari  which,  in  effect^  denoancee  one  of  the  jndgee  thereof,  and  attrib- 
ntee  to  him  rile  motiToa,  and  chargee  him  with  being  partieep»  critnink 
to  n  scheme  of  Tillainy  of  which  his  election  as  snoh  jndge  was  a  parl^ 
when  there  is  nothing  in  the  evidence  to  support  each  charge,  is  con* 
temptuons  and  unbearable^  and  an  entirely  unwarranted  abase  of  the 
freedom  of  speech. 

AnoBRKT  AT  Law,  Bisbariuiit  ov  tor  liANOUAGB  UsBD  nr  Arouhxht. 
An  attorney  who,  in  a  brief,  charges  a  member  of  the  court  with  being; 
while  an  attorney,  jforUeept  eriminiB  in  a  rile  scheme  and  conspiracy 
•gainst  jnstice^  and  declares  that  unless  the  other  judges  pronounce  the 
transaction  in  question  iUegal  and  Toid,  aU  persons  to  whom  knowledge 
of  the  case  may  come  wiU  no  longer  suspect,  but  will  know,  that  the 
courts  may  be  corrupted,  and  will  point  to  their  decision  as  proof,  is 
guilty  of  a  breach  of  his  duty  as  an  attorney  at  law  to  maintain  the 
respect  due  to  courts  of  justice  and  judicial  ofBcers,  to  abstain  from 
effensiye  language^  and  to  adTanoe  no  fact  prejudicial  to  the  honor  or 
reputation  of  a  party  or  witness  unless  required  by  the  justice  of  the 
ease,  and  may,  as  a  punishment^  be  suspended  from  his  office  as  an  at- 
torney at  law. 

Pbocbedino  against  Horace  W.  Philbrook  aa  an  attorney 
at  law.  In  a  brief  filed  in  the  supreme  court  on  the  18th  of 
November,  1894^  in  the  case  of  iZanJbtn,  Administrator  of 
Levinson  t.  Newman^  the  attorney,  among  other  things,  said: 
^  It  is  not  enough  for  courts  of  justice  to  be,  in  fact,  pure.  In 
addition  to  the  fact  there  must  exist  the  fullest  confidence  in 
their  purity*  It  is  not  enough  for  judges  to  be,  in  fact,  strong 
enough  to  resist  temptation.  They  must  not  allow  them* 
•elves  to  be  tempted.  Examine  carefully  and  thoroughly 
the  secret  transaction  of  September  6,  1890.  It  was  without 
in  extenoating  circumstance.    You  have  before  you  here  the 
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proof  of  what  its  contrivers  and  users  think  of  courts  of  jvuh 
tice  and  of  judges.  You  behold  their  evil  and  most  con* 
temptuons  confidence.  They  rely  solely  upon  the  corrupting 
force  of  their  corrupt  contrivance,  the  secret  transaction  of  Sep- 
tember 6,  1890;  and  solely  upon  that  reliance  they  have  been 
ever  since  September  6, 1890,  and  still  are,  as  confident  of  a  final 
judgment  for  the  Newmans  as  if  they  already  had  it  locked 
up  at  home.  And  is  it  not  probable^  then,  that  many  others 
think  with  them  that  the  courts  may  be  corrupted^  the  judg* 
ments  of  judges  perverted,  and  that  others,  still  more  numer* 
ous,  suspect  it?  But  if  this  secret  transaction  of  September 
6, 1890,  is  not  declared  illegal  and  void  upon  the  rules  and 
principles  declared  in  Egerton  v.  Earl  Brawrdow^  then  all  to 
whom  knowledge  of  the  case  shall  come  will  no  longer  merely 
suspect  or  even  think  that  the  courts  may  be  corrupted;  they 
will  know  it;  they  may  point  to  the  decision  here  as  full 
proof  of  it;  for  it  will  be  established  that  such  practices  are 
permissible,  and,  if  permissiblci  they  are  sure  to  have  effect'' 
The  attention  of  the  court  being  called  to  this  language,  it 
filed  an  order  referring  to  the  brief  in  question,  and  directing 
the  attorney  to  appear  before  the  court  to  show  cause  why  ha 
should  not  be  removed  from  his  o£Sce  as  an  attorney  at  law* 
and  disbarred  from  further  practicing  in  the  courts  of  the 
state.  The  order  being  served  upon  the  attorney,  he  ap- 
peared and  presented  an  argument  in  his  own  behalf|  after 
which  the  court  pronounced  its  opinion. 

22.  Y.  HaynBy  for  the  prosecution. 

Horace  W.  PhUbrooh^  in  propria  per$onaf  eontrtu 

^^'  The  Court.  Horace  W.  Philbrook,  a  licensed  attorney, 
having  filed  in  this  court  a  certain  brief,  in  which  he  appeared 
to  have  violated  his  duty  as  an  attorney,  was  cited  to  appear 
before  the  court  on  the  seventeenth  day  of  December,  a.  tk 
1894,  at  10  o'clock  A.  m.,  to  show  cause  why  he  should  not 
be  removed  from  his  office  as  an  attorney  at  law,  and  dis* 
barred  from  further  practicing  law  before  the  courts  of  this 
state.  The  citation  was  served  on  him  ten  days  previous  to 
said  December  17th.  On  said  day  he  appeared,  and  as  h« 
did  not  ask  any  continuance,  but  announced  himself  ready^ 
the  matter  was  proceeded  with.  A  committee  from  the  Bar 
Association  of  San  Francisco  requested  to  be  allowed  to 
appear  '*  for  the  purpose  of  seeing  that  said  matter  is  properly 
IHreeented,"  and  their  request  was  granted.    The  respondenti 
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Philbrook,  filed  a  written  answer  to  the  citation,  and  be  wai 
allowed  to  make  an  oral  argument  in  his  own  defense,  with- 
out restriction  of  timejiis  argument  occupying  the  greater 
part  of  two  days.  The  committee  of  the  Bar  Association 
argued  that  he  should  be  disbarred.  In  the  citation  atten* 
tion  was  called  to  certain  pages  of  the  brief  which  contained 
the  objectionable  matter,  and  a  part  of  it  was  quoted.  The 
respondent  did  not  offer  any  apology  or  make  any  excuse; 
but  in  his  written  answer,  and  in  his  oral  argument,  he  boldly 
contended  that  his  brief  was  unobjectionable  and  contained 
nothing  which  he  had  not  the  right  to  put  there.  His  argu- 
ment was,  for  the  most  part,  a  reiteration  of  the  assertiona 
and  language  of  the  brief. 

The  brief  in  question  was  filed  by  said  Philbrook  as  attor^ 
Day  for  the  appellant  in  a  certain  action  now  pending  here 
on  appeal,  No.  16867,  entitled,  ^'JZanUn,  ipecial  ^^^  adminta- 
trator  of  the  estate  of  John  Levinsonj  deceased,  plaifUiff  and 
appellantf  y.  Wm.  J.  Newman  and  Benjamin  Newman^  defend* 
anU  and  respondents.**  Leyinson,  deceased,  had,  in  his  life- 
time, been  a  copartner  with  the  said  Newmans,  under  the 
firm  name  of  Newman  &  Leviuson;  and  said  action  grew  out 
of  a  difference  about  the  settlement  of  the  business  and 
affairs  of  the  partnership,  and  was  decided  by  the  trial  court 
in  fayor  of  the  Newmans.  A  motion  for  a  new  trial  had  been 
made  by  Philbrook's  client  in  the  trial  court,  and  had  been 
there  denied;  and  the  appeal  was  taken  from  the  order  deny- 
ing the  motion  for  a  new  trial.  This  appeal  has  not  yet 
been  argued  or  submitted  in  this  courts  and  its  merits  are 
not  before  us,  although  the  transcript  in  the  case,  and  also 
the  transcripts  in  two  other  appeals  between  the  same  parties, 
in  which  the  Newmans  were  also  successful  in  the  trial  courty 
are  made  parts  of  the  said  Philbrook's  answer  in  this  present 
proceeding. 

The  objectionable  parts  of  the  said  brief  for  which  respond- 
ent, Philbrook,  was  cited  as  aforesaid  consist  mainly:  1.  Of 
offensiye,  scandalous,  and  contemptuous  language  concerning 
Hon.  Ralph  0.  Harrison,  one  of  the  justices  of  this  court; 
and  2.  Of  language  contemptuous  of  all  the  other  justices  of 
the  court,  in  that  it  broadly  intimates  that  they  may  be 
improperly  influenced  in  deciding  said  appeal,  and  boldly 
threatens  them  with  evil  consequences  to  themselves  if  they 
should  decide  the  appeal  adversely  to  the  appellant  It  also 
contains  language  highly  reprehensible  concerning  the  learned 
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judge  of  the  superior  court  who  heard  and  determined  said 
action  at  nisi  priui^  and  his  answer  containa  each  language 
concerning  another  learned  judge  of  the  superior  court  who 
decided  the  other  cases  mentioned  in  said  Philbrook'i 
answer. 

During  the  year  A.  d.  1890  the  Hon.  Ralph  0.  Harrison, 
now  a  justice  of  this  court,  was,  and  for  many  years  prior 
thereto  had  been,  a  practicing  lawyer  at  the  San  Francisco 
bar;  and  during  nearly  all  of  that  year  he  was  the  attorney 
of  one  Baveley,  executor  of  said  ^^^  John  Levinson,  deceased, 
above  mentioned.  On  the  sixth  day  of  September  of  that 
year  (1890)  a  settlement  was  made  by  and  between  the  said 
executor,  Raveley,  and  the  surviving  partners,  the  said  New* 
mans,  at  which  two  certain  paper  writings  were  executed, 
which  were  in  the  handwriting  of  Justice  Harrison,  and 
signed  by  him  as  a  witness.  There  were  articles  of  copart- 
nership of  the  said  firm  of  Newman  &  Levinson,  existing  and 
in  force  at  the  time  of  the  death  of  Levinson,  which  provided, 
or  at  least  purported  to  provide,  for  the  disposition  of  the 
interest  in  the  firm  property  and  business  of  either  partner 
upon  his  death.  At  that  time,  and  prior  thereto,  the  respond- 
ent here«  Pbilbrook,  was  the  attorney  for  certain  legatees  of 
said  Levinson,  and  it  appears  that  Philbrook  thought  that 
the  estate  was  entitled  to  a  share  of  the  ^'  goodwill ''  of  the 
said  firm,  while  Justice  Harrison  was  of  the  opinion  that 
under  the  said  articles  of  copartnership  the  estate  of  Levinson 
had  no  interest  in  the  goodwill,  but  was  entitled  only  to  its 
share  of  the  partnership  property,  to  be  ascertained  as  pro- 
vided in  said  articles.  It  is  clear  that  this  was  the  only 
point  of  difference  existing  at  the  time  of  said  settlement  It 
was  a  pure  question  of  law,  as  to  which  it  was  the  duty  of 
Justice  Harrison  to  advise  his  client — the  executor — accord* 
ing  to  his  best  judgment. 

But  it  happened  that  a  few  weeks  before  the  said  6th  of 
September  Justice  Harrison  had  been  nominated  by  one  of 
the  two  leading  and  nearly  equally  powerful  political  parties 
of  the  state  as  a  candidate  for  the  office  of  associate  justice 
of  the  supreme  court,  and  upon  this  circumstance  respond* 
ent,  Philbrook,  has  built  up  in  his  imagination  a  gigantic 
conspiracy,  which,  he  contends,  gives  him  the  right,  under 
the  claim  of  free  argument,  to  assail  Justice  Harrison  while 
a  member  of  this  court  by  every  offensive  epithet  which  his 
somewhat  wide  vocabulary  supplieS|  and  to  ascribe  to  him 
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the  vilest  rootivoB  and  conduct  He  assameB  and  asserts 
that  Justice  Harrison,  bis  client  Raveley,  the  Newmans,  and 
their  attorneySyReinstein  and  Eisner,  entered  into  a  ^'*  con- 
spiracy to  do  a  wrong,  which  conspiracy  was  founded  upon 
the  considerations  that  the  former  had  been  nominated  as  a 
candidate  for  justice  of  this  court,  that  he  was  practically 
sare  of  election,  and  that  if  he  should  draw  up  said  paper 
?mtings,  and  witness  them,  any  superior  judge,  before  whom 
any  litigation  concerning  the  matter  might  come,  would  be 
deterred  from  doing  right  by  the  knowledge  that  one  of  the 
conspirators  was  a  justice  of  the  supreme  court,  and  that 
upon  appeal  the  other  justices  of  this  court  would  be  swerved 
from  their  duty  because  one  of  the  alleged  conspirators  would 
be  associated  with  them  on  the  bench.  And  it  is  contended 
that  on  account  of  thin  imaginary  state  of  facts,  founded  on 
no  evidence,  and  without  any  probable  cause,  respondent  had 
free  rein  to  indulge  in  whatever  insulting  and  contemptuous 
language  his  fancy  may  conjure  up  concerning  a  justice  of 
this  court 

It  is  impracticable  to  here  reproduce  any  considerable 
amount  of  the  language  used  in  the  brief;  but  a  few  specimens 
will  be  quoted.  Having  characterized  Justice  Harrison  as  one 
of  the  chief  conspirators,  he  denounces  what  he  calls  the  **se- 
eret  transaction  of  September  6th  "  as  **this  most  impudent 
and  unspeakably  wicked  scheme."  Having  said,  ^  There  they 
all  were,  Ralph  C.  Harrison,  Milton  S.  Eisner,  William  J. New* 
man,  Benjamin  Newman,  and  executor  Raveley,  secretly  as- 
sembled solely  by  reason  of  the  fact  that  Ralph  C.  Harrison 
was  about  to  become  a  justice  of  the  supreme  court,  etc.,  he 
asks:  ^  Gould  a  more  villainous  deed  than  that  be  conceived?  " 
He  speaks  of  Justice  Harrison  and  the  others  as  "  corrupt, 
depraved,  and  wicked  persons,"  and  of  the  former  as  **  partu 
eepa  eriminiaJ^  And  again  he  says:  *'It  was  done  crimi* 
nally;  and  it  was  necessary  to  the  scheme  that  Ralph  C. 
Harrison  should  become  a  justice  of  the  supreme  court'' 
Again,  he  says  that  *' every  man  present  at  that  secret  trans- 
action of  Saturday,  September  6,  1890,  knew  what  they  were 
all  about;  knew  that  he  was  a  participant  in  one  of  the  foulest 
and  blackest  of  crimes;  thathe  was  helping  plant  a  ^'^  dag- 
ger for  the  breast  of  justice."  Again,  speaking  of  that  trans- 
action, he  asks:  **  Can  it  be  that  we  shall  find  in  it  a  clew  to 
the  secret  of  supreme  success,  the  very  crown  of  success,  in 
the  practice  of  the  law?"    And  again:    *^Why  ezpect  men 
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to  wear  themselves  out  with  the  intemperate  etadj  of  law 
hooks,  as  they  have  hitherto  been  written,  when  there  is  open 
the  easier,  surer,  and  more  profitable  field  of  low  cunning  bj 
which  helpless  women  and  fatherless  children  may  be  be- 
trayed, robbed,  and  made  outlaws  by  one  single  stroke?*^ 
Again,  he  asks  how  far  matters  have  gone  ''when  so  vile  m 
scheme  is  contrived  to  pervert  the  courts,  when  it  raises  its 
head  openly,  plants  its  vile  body  openly  in  the  very  temple 
of  justice,  wears  no  other  disguise  than  unblushing  audacity 
and  brazen  impudence." 

The  foregoing  quotations  give  a  fair  idea  of  the  character 
of  the  brief,  and  of  the  temper  and  animus  which  inspired  it| 
and  in  all  that  respondent  has  presented,  in  his  answer,  in 
his  argument,  and  in  the  several  transcripts  which  he  made 
parts  of  his  answer,  he  has  been  unable  to  show  any  ground, 
any  decent  pretext,  for  the  outrageous  verbal  assaults  which 
he  has  made  upon  a  member  of  this  court.  Nothing  appean 
in  connection  with  the  transaction  so  often  alluded  to  in  the 
brief  which  places  Justice  Harrison  in  any  other  light  than 
that  of  an  upright  and  honorable  lawyer,  faithfully  attending 
to  the  interests  of  his  client,  and  advising  him  according  to 
his  best  judgment.  He  also  gave  some  testimony  at  the  trial; 
but  section  282  of  the  Code  of  Civil  Procedure  enjoins  upon 
an  attorney  '*  to  abstain  from  all  offensive  personality,  and 
to  advance  no  fact  prejudicial  to  the  honor  or  reputation  of  a 
party  or  witness  unless  required  by  the  justice  of  the  cause 
with  which  he  is  charged."  The  pans  of  the  brief  to  which 
we  have  alluded  are,  therefore,  contemptuous  and  unbearable^ 
and  entirely  unwarranted  under  any  claim  of  free  speech. 
We  appreciate  the  right  of  counsel  to  fully  argue  their  oase% 
to  comment  on  witnesses  whoevei  they  may  be,  and  to  pre* 
sent  views  and  press  arguments  ^^^  within  any  reasonable 
bounds  of  propriety  There  need  be  no  difficulty  in  this  court 
on  that  subject  It  would  be  hard,  no  doubt,  to  designate  a 
line  that  would  in  all  cases  properly  divide  free  speech  from 
license.  But  there  is  no  trouble  in  the  case  at  bar  on  that 
score,  for  the  conduct  of  the  respondent  is,  beyond  doubt,  en* 
tirely  on  the  side  of  unbridled  license.  Of  course,  the  fact 
that  an  attorney  has  been  elected  a  justice  of  this  court  does 
not  shield  him  from  any  fair  criticism  of  his  conduct  when 
an  attorney;  but,  when  there  is  such  unwarrantable  language 
as  that  used  by  respondent,  it  is  manifest  that  it  was  ased 
because  the  person  assailed  was  a  justice  of  this  court,  and 
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intent  to  commit  a  contempt  of  this  oourt»  As  respond* 
#nt  haSy  in  the  aame  connection,  assailed  not  only  all  tha 
members  of  this  court  and  the  two  superior  judges  above  re- 
ferred to,  but  also  certain  reputable  lawyers  who  were  at  ono 
time  associated  with  him  in  the  litigationi  and  a  special  ad* 
ministrator  who  was  appointed  at  his  own  instance  and 
4rai  of  his  own  oflBce,  charity  might  possibly  suggest  that  ha 
is  the  Tictim  of  abnormal  suspicion  and  distrust  But  no 
aach  defense  is  made;  and  moreover,  his  brief  and  argument 
•how  a  bright  intellect  and  a  clear  mind.  His  conduct^ 
therefore,  exhibits  only  a  sheer  intent  to  be  maliciously  con* 
temptuous. 

With  respect  to  the  other  members  of  the  oourt  the  Ian* 
goage  of  the  brief  is  not  only  generally  contemptuous,  but 
contains  a  direct  attempt  to  influence  them  by  threats  of  in- 
jury unless  they  shall  adopt  his  views  of  the  case.  He  says 
in  his  brief:  **  And  let  this  be  borne  in  mind  by  every  justice 
who  takes  part  in  the  decision:  You  were  not,  any  more  than 
I,  either  directly  or  indirectly  a  party  to  the  secret  trans* 
action  of  September  6,  1890,  *  and  we  that  have  free  souls, 
it  touches  us  not.'  It  will  never  be  in  any,  even  the  slight- 
est^ degree  your  act,  your  child,  nor  will  you  in  even  the 
elightest  degree  be  responsible  for  it^  unless  you  adopt  it  aa 
your  own.  Though  it  is  a  lure,  prepared  to  be  held  out  to  you 
as  a  lure,  it  touches  you  not  unless  you  accept  it."  And 
^^*  again,  having  said  that  it  is  not  enough  for  courts  to  be 
pure,  but  that  there  must  be  '^  the  fullest  confidence  in  their 
purity,"  he  says:  **  But  if  this  recent  transaction  of  Septem* 
ber  6t  1890,  is  not  declared  illegal  and  void  upon  the  rules 
and  principles  declared  in  Egerton  v.  Earl  Brownlow^  then 
all  to  whom  knowledge  of  the  case  may  come  will  no  longer 
merely  suspect  or  even  think  that  the  courts  may  be  cor- 
rupted; they  will  know  it;  they  may  point  to  the  decision 
here  as  full  proof  of  it;  for  it  will  be  established  that  such 
practices  are  permissible,  and  if  permissible  they  are  sure  to 
have  their  effecf  This  is  a  palpable  attempt  to  influence 
«  decision  of  this  court  by  base  appeals  to  the  supposed  tim* 
idity  of  its  justices,  and  made,  too,  by  an  officer  of  the  court. 
It  is  intolerable.  It  cannot  be  sufiered  by  any  occupant  of 
the  bench  who  has  a  just  sense  of  his  duty  to  the  people  to 
preserve  the  due  dignity  of  their  courts,  and  the  free  course 
of  justice.    An  attempt  to  influence  a  judge  through  fear  of 

physical  injury  is  no  graver  offense  than  such  an  attempi 
▲V.  aa  Bm,«  vm..  zLv.-t 
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against  bis  reputation.  A  high-spirited  man  might  ha^s  per* 
feet  physical  courage  and  yet  might,  possibly,  despite  all  hiv 
efTorts  against  it,  be  to  some  extent  insensibly  affected  hy 
dread  of  the  loss  of  his  reputation  and  good  name.  Neither 
attempt  can  be  for  a  moment  countenanced  without  a  mani* 
fest  injury  to  the  cause  of  justice.  When  people  come  into 
courts  as  litigants  they  have  the  right  to  expect  the  best 
judgments  of  their  judges,  uninfluenced  except  by  legitimate 
arguments  made  openly  before  them  by  counseL  They  must 
expect  those  errors  which  will  sometimes  inevitably  be  com-^ 
mitted  by  minds  which  are  not  infallible;  but  they  should  be 
able  to  feel  sure  that  the  impartiality  of  the  court  will  not 
be  disturbed  by  any  influence  of  fear  or  favor.  And  clearly 
nothing  tends  more  to  disturb  that  impartiality  than  » 
menace  that  the  decision  of  a  cause  a  certain  way  will  de» 
stroy  or  greatly  injure  the  good  name  of  the  judge  who  shall 
make  it.  And  when  the  punishment  of  such  an  offense  ie 
clearly  within  the  jurisdiction  of  the  courts  as  in  the  case  of 
^^^  one  of  its  own  officers,  it  must  impose  the  penalty  or 
neglect  its  imperative  duty. 

We  exceedingly  regret  the  necessity  of  this  proceeding.  It 
would  have  been  much  more  agreeable  for  us  to  have  devoted 
the  time  given  to  its  hearing  to  other  business.  But  to  have 
overlooked  it  would  have  been  to  violate  our  duty,  invite 
future  disrespect  and  indignities,  and  establish  a  precedent 
which  would  have  embarrassed  the  court  if  offenses  of  a  sim- 
ilar character  should  be  called  to  its  attention  in  the  future. 
It  may  be  not  out  of  place  to  say  that  we  have  been  lenient 
to  the  respondent  for  past  offenses  of  a  character  similar  to 
the  one  now  before  us,  though  not  so  flagrant;  and  that  hia 
attention  has  heretofore  been  directly  called  to  his  disregard 
of  bia  duties  as  an  attorney  in  this  respects  In  a  petition  for 
rehearing  he  used  disrespectful  language  toward  a  oommis* 
sioner  of  the  court  who  had  prepared  the  opinion  in  the  oase» 
for  which,  perhaps,  he  should  have  been  called  to  account  at 
the  time;  and  more  recently  we  were  compelled  to  strike  out 
his  brief  in  another  case  for  disrespectful  language.  And 
even  now  we  regret  that  we  cannot  see  some  escape  from  the 
necessity  of  imposing  the  penalty  which  seems  to  be  imper* 
atively  demanded. 

Our  oonclusion  is  that  by  filing  said  brief  the  respondent^ 
Philbrook,  has  violated  his  duty  as  an  attorney  ^  to  maintain 
the  respect  due  to  the  courts  of  justice  and  judicial  officerSi*^ 
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and  to  abetain  from  offensive  personalityi  and  to  advance  no 
fiict  prejudicial  to  the  honor  or  reputation  of  a  party  or  wit- 
ness, unless  required  bj  the  justice  of  the  cause  with  which 
he  is  charged/'  as  declared  in  section  282  of  the  Code  of  Civil 
Procedure;  and  that  for  such  reason  he  should  be  suspended 
from  his  office  of  attorney  at  law. 

It  is  ordered  and  adjudged  that  the  said  respondenti 
Horace  W.  Pbilbrook,  be,  and  he  hereby  is,  suspended  from 
his  office  as  attorney  and  counselor  at  law,  and  prohibited 
from  practicing  as  an  attorney  and  counselor  at  law  in  any 
and  all  of  the  courts  of  this  state  for  the  ^^  period  of  three 
(8)  years  from  this  date,  and  thereafter  until  the  further 
order  of  this  court  removing  such  suspension. 

FiTZOEBALDy  J.,      OABOUTTX,  J., 

McFabland,  J.,    Van  Flebt,  J.^ 
De  Havbn,  J. 

On  January  10, 1895,  Beatty,  C.  J.,  filed  the  following  eon- 
Gurring  opinion: 

Beatty,  C.  J.  My  views  of  this  case  differ  in  some  par- 
ticulars from  those  of  my  associates. 

It  was  not  because  of  Mr.  Philbrook's  assault  upon  a  mem* 
ber  of  this  court — ^gross  and  unjustifiable  as  I  deemed  it  to 
be — that  I  joined  in  the  order  citing  him  to  show  cause.  Bo 
far  as  that  part  of  his  offense  was  concerned,  I  should  have 
waited  until  the  final  determination  of  the  appeal  in  Rankin 
▼.  Newman,  before  deciding  what,  if  any,  action  it  was  neces* 
sary  or  proper  to  take. 

But,  as  is  clearly  shown  in  the  opinion  of  the  court  {In  re 
PhUbrook)^  Mr.  Philbrook  did  not  confine  himself  to  an 
assault  upon  Justice  Harrison  in  his  character  of  attorney  for 
Levinson's  ezecutor,  and  as  advisor  and  participant  in  the 
settlement  of  the  executor  with  the  surviving  partners.  He 
went  much  further;  he  distinctly  threatened  the  other  mem- 
bers of  the  court  with  public  infamy  and  disgrace  if  they  did 
not  decide  the  cause  of  Bankin  v.  Newman  in  his  favor.  This 
he  did,  not  only  in  the  express  terms  of  that  part  of  his  brief 
sat  forth  in  the  citation,  but  indirectly  and  by  every  sort  of 
implication  through  page  after  page  of  that  portion  of  his 
brief  to  which  his  attention  was  directed  by  the  reference  to 
said  pages. 

In  hia  long  and  carefully  prepared  answer  in  writing  Mn 
Philbrook  makes  no  retraction  or  qualification  of  this  objeo- 
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tionable  language,  but,  on  the  contrary,  distinctly  reavowi 
every  thing  he  has  said. 

He  claims — ^and  I  fully  concede  the  claim — ^that  if  a  ju8tic# 
of  this  court  has  been  a  party,  or  attorney,  or  ^®*  witness,  or 
in  any  other  manner  so  connected  with  a  cause  which  ia  on 
appeal  here  as  justly  to  subject  him  to  criticism,  counsel 
charged  with  the  presentation  of  such  cause  must  be  allowed 
the  same  freedom  of  criticism  as  in  the  case  of  any  other 
person.  But  the  logic  of  this  proposition  is  that  the  fact  that 
such  party  or  witness  is  a  member  of  thia  court  is  wholly 
irrelevant;  it  has  nothing  to  do  with  the  case.  Mr.  Phil- 
brook,  however,  does  not  liold  himself  bound  by  the  logic  of 
his  proposition.  He  does  not  criticise  Justice  Harrison's  con- 
duct as  attorney  for  Levinson's  executor  the  same  as  if  he 
were  not  a  member  of  this  court,  but  apparently  because  he 
is  a  member  of  the  court  he  assails  him  with  the  bitterest 
invective,  for  the  purpose  of  giving  point  and  force  to  the 
proposition  to  which  his  whole  argument  tends,  that  we  can- 
not affirm  the  order  of  the  superior  court  without  making 
ourselves  participants  of  the  fraud  which  he  charges,  and 
thereby  giving  all  men  reason  to  know  that  the  courts  of  the 
country  are  corrupt. 

In  this  consists  the  offense  of  which,  in  my  opinion,  the 
oourt  was  compelled  to  take  cognizance  on  its  own  motion — 
a  step  to  which,  I  may  say,  we  resorted  with  great  relao* 
tance.  The  law  which  in  such  cases  makes  us  the  judges  of 
offenses  against  the  court  places  us  in  an  extremely  delicate 
and  invidious  position,  but  it  leaves  us  no  alternative  except 
to  allow  the  court  and  the  people  of  the  state  in  whose  name 
and  by  whose  authority  it  acts,  to  be  insulted  with  impunity, 
or  to  exercise  the  authority  conferred  by  law  for  the  purpose 
of  compelling  attorneys  to  "maintain  the  respect  due  to 
oourts  of  justice  and  judicial  officers." 

If  an  attorney  were  to  approach  a  court  or  a  judge  with 
the  offer  of  a  bribe  to  decide  a  cause  in  his  favor,  or  if  he 
were  to  menace  a  judge  with  personal  violence  or  pecuniary 
loss  if  he  decided  against  him,  it  cannot  be  doubted  that  all 
men  would  concede  the  propriety  of  depriving  him  of  his 
privileges  as  an  attorney,  and  if  this  is  so  it  cannot  be  denied 
that  some  penalty  is  incurred  ^*  by  an  attorney  who  rein- 
forces his  argument  by  announcing  to  the  court  with  endless 
repetition  that  an  adverse  decision  will  make  the  judges  pa> 
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ticipants  of  a  fraud  and  sbarers  in  the  infamy  of  its  perpe- 
trators. 

It  is  not  neceseary,  however,  to  elaborate  this  proposition 
here.  It  is  plainly  enough  set  forth  in  the  opinion  of  the 
ooart»  and  does  not  even  need  exposition,  for  it  must  be  obvi* 
ous  to  the  meanest  apprehension  that  threats  or  menaces  of 
any  character  addressed  to  a  court  as  a  part  of,  or  in  aid  of^ 
the  argument  upon  the  law  and  facts  of  a  case  is  an  obstruc- 
tion to  the  free  and  unbiased  consideration  which  every  cause 
should  receive;  and  that  if  such  means  of  influencing  the 
action  of  the  court  should  become  common,  as  they  might  if 
allowed  to  pass  unrebuked,  no  rights  would  remain  secure. 

Mr.  Philbrook  himself,  by  his  tardy  disclaimer,  made  in 
the  course  of  his  oral  argument,  seems  to  admit  the  justice 
of  these  views. 

But  as  above  stated  he  makes  no  disclaimer  or  retraction 
in  his  written  answer  to  the  citation,  which  remains  a  public 
record  of  the  court.  On  the  contrary,  he  therein  deliberately 
reaffirms  and  insists  upon  the  propriety  of  every  word  con- 
tained in  his  brief.  He  claims,  of  course,  never  to  have 
understood  until  his  attention  was  called  to  it  by  a  brother 
attorney  during  a  recess  of  the  court  taken  just  before  the 
close  of  bis  argument,  that  he  was  charged  with  having  men* 
aced  the  judges  with  any  disagreeable  consequences  to  them* 
selves  in  case  of  an  adverse  decision.  He  asks  us  to  believe 
that|  with  one  of  the  most  offensive  passages  of  his  brief  set 
before  his  eyes  in  the  terms  ot  the  citation,  and  with  ten  days 
for  the  careful  reconsideration  which  he  says  in  his  answer 
he  has  given  to  the  matter,  he  never  saw  what  ia  patent  to 
the  observation  of  every  one  else. 

It  is  difficult  to  credit  Mr.  Philbrook  with  such  simplicity 
of  understanding,  but  it  may  be  true  that  he  has  become  so 
blinded  by  his  animosity  against  ^^  Justice  Harrison,  and 
so  dominated  by  the  belief  that  the  **  secret  transaction  of 
September  6, 1890,^'  as  he  terms  it,  was  a  gross  and  wicked 
fraud,  that  he  has  lost  the  capacity  of  regarding  any  other 
aspect  of  the  case.  Indeed  his  conduct  during  the  hearing 
of  the  citation  would  seem  to  indicate  that  this  is  so.  For, 
after  devoting  the  greater  part  of  two  days  to  a  vindication 
and  renewal  of  his  assault  upon  Justice  Harrison,  he  inter- 
rupted the  course  of  his  argument  for  a  few  moments  to  inform 
the  court  that  during  the  recess  a  brother  attorney  in  whom 
he  had  oonfidence  had  informed  him  that  to  some  minds  the 
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language  of  bis  brief  might  convey  the  idea  of  a  threat.  He, 
however,  professed  not  to  see  it  even  after  his  attention  had 
been  so  directed  to  the  matter,  but  offered,  if  the  court  differed 
with  him,  to  cancel  the  offensive  passages  in  the  briefs  on  file, 
and  in  those  which  he  had  distributed  among  his  friends. 

In  my  opinion  this  retraction  was  wholly  insufficient.  Mr. 
Philbrook  had  not  only  been  informed  by  a  brother  attorney 
of  the  offensive  construction  which  might  be  put  upon  his 
brief,  he  had  been  notified  at  the  opening  of  the  proceedings 
by  the  argument  of  Mr.  Hayne  that  such  was  the  construc- 
tion placed  upon  it  by  the  committee  of  the  Bar  Association, 
and  he  was  plainly  informed  from  the  bench  that  it  was 
understood  in  the  same  way  by  the  court.  If,  in  spite  of 
these  plain  intimations,  he  was  still  unable  to  see  what  was 
so  clearly  apparent  to  others,  it  ought  to  have  occurred  to 
him  that  he  would  do  well  to  take  further  advice  of  those  in 
whom  he  had  confidence  as  to  the  propriety  of  modifying  his 
written  answer,  and  of  introducing  into  that  permanent  record 
a  plain  and  unequivocal  retraction  or  disavowal  of  the  i'nten* 
tion  to  threaten  the  court  That  he  has  never  done  so,  nor 
offered  to  do  so,  leaves  his  offense  entirely  nnniitigated  in  my 
^yes,  and  imposes  upon  the  court  the  necessity  of  inflicting 
the  due  penalty.  As  to  the  character  of  the  penalty  I  concur 
in  the  view  of  the.  court  that  it  should  be  suspension  of  his 
privileges  as  an  attorney. 

^'  Upon  the  other  branch  of  the  case  I  should  have  had 
nothing  to  say  if  Mr.  Philbrook  had  not,  by  devoting  himself 
to  that  exclusively  and  ignoring  every  thing  else,  challenged 
the  judgment  and  opinion  of  the  court.  Under  the  circum- 
stances I  cannot  pass  it  over  in  silence  without  seeming  to 
dissent  from  the  views  of  my  associates,  and,  therefore,  I  feel 
bound  to  add  that,  while  1  fully  concede  the  right  of  Mr* 
Philbrook  to  attack  the  settlement  between  Levinson's  exe- 
cutor and  the  Newmans,  and  to  argue  the  propositions  of  fact 
and  of  law  upon  which  he  arraigns  the  conduct  of  Justice 
Harrison,  I  see  nothing  in  the  case  to  justify  the  conclusion 
that  the  advice  given  to  the  executor  as  to  the  construction 
of  the  partnership  agreement,  and  his  duty  to  settle  according 
to  such  construction,  was  not  entirely  proper. 

The  proposition  of  law  for  which  Mr.  Philbrook  contends, 
viz:  That  notwithstanding  such  settlement  may  have  been 
entirely  free  from  fraud,  in  fact  it  must  be  held  fraudulent 
in  law — a  constructive  fraud — because  advised  and  witnessed 
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by  a  gentleman  who  was  then  a  eandidate  for  the  Bupremo 
bench,  is  one  which  it  is  open  to  him  to  argue,  and  since  it  ii 
inTolved  in  the  appeal  of  Ranhin  y.  Newman^  I  express  no 
opinion  concerning  iU 

It  appears  from  Mr.  Philhrook's  own  showing  that  at  the 
time  of  the  settleoient  neither  he  nor  his  clients,  the  mother 
and  sisters  of  Levinson,  were  claiming  or  had  ever  suggested 
that  the  articles  of  partnership  were  invalid.  On  the  con- 
trary, they  were  then  and  afterward  asserting  their  validity, 
and  claiming  under  them.  Nor  did  they  then  claim  or  sug- 
gest that  the  inventory  made  in  pursuance  of  the  said  articles 
was  false  or  incorrect  in  any  particular,  except  in  the  omission 
of  the  item  of  the  ^  goodwill,"  the  whole  controversy  being 
merely  as  to  the  proper  construction  of  an  agreement,  then 
oonceded  to  be  valid  and  binding,  with  reference  to  the  sin- 
gle question  whether  or  not  it  embraced  or  excluded  the 
«' goodwill.''  As  to  this  matter  the  difference  between  them 
was  open,  express,  and  well  understood,  ^*  and  there  is  not 
the  slightest  reason  to  suppose  that  Judge  Harrison's  opinion 
was  less  honest  or  less  sound  than  that  of  Mr.  Philbrook. 
Mr.  Philbrook,  indeed,  is  not  entirely  consistent  with  himself 
in  this  matter,  for,  unless  I  have  misapprehended  his  posi- 
tion, he  is  now  claiming  that  the  Newmans,  by  the  exercise 
of  undue  influence,  induced  their  dying  and  partially  de- 
mented partner  to  execute  an  agreement  which  sacrificed  his 
interest  in  the  goodwill;  and,  if  this  is  so,  it  is  scarcely  con- 
sistent to  claim  that  Judge  Harrison  misconstrued  it,  or  that 
he  can  be  blamed  for  the  advice  given  to  the  executor  at  a 
time  when  neither  Mr.  Philbrook  nor  any  one  else  had  ever 
suggested  fraud  or  undue  influence  in  the  procurement  of  tba 
agreement. 

I  concur  in  the  judgmentt 

Rehearing  denied, 

Ctvoiuida  off  DislMtniiont  of  Attorneys  and  Oomtselom  at  Imw. 

The  prooeedinga  and  the  judgment  in  the  principal  case  attracted  great 
attention  in  the  state  wherein  the  judgment  was  pronounced,  and  ita  effect 
waa  attempted  to  be  annuUed  by  an  act  which  received  the  sanction  of  the  two 
lionaea  of  the  legislature,  bat  was  not  approved  by  the  governor.  That  the 
words  for  which  the  attorney  was  called  to  account  were  such  as  to  warrant 
••oma  action  on  the  part  of  the  court  was,  we  think,  never  seriously  ques- 
tioned by  any  member  of  the  bar,  but  there  was  doubt  whether,  upon  his  sub* 
-■tantial  plea  of  guilty,  he  should  not  have  been  regarded  merely  as  having 
-oommitted  a  contempt  of  the  courts  and  punished  as  for  a  contempt,  instead  of 
htiug  deprived  of  his  right  to  continue  in  the  practice  of  hia  profession.    We 


72  In  BB  Philbbook.  [CaL 

half  in  preHoot  notei  oited  the  prindpal  aiithoriiia^  at  least  op  to  tli» 
date  of  each  notei^  opon  the  sobjeot  of  the  diibarment  of  attorneys:  Note  to 
SiaU  ▼•  IRrhe,  06  Am.  Dea  835;  note  to  Bwm»r.  AUen,  2  Am.  St  Rep.  86a 
The  greai  importance  of  the  sabjeot  nevertheleaa,  in  our  jadgment^  jnsti* 
fiee  its  forther  oonsideration  for  the  parpoee  of  ascertaining  aad  stating^ 
the  principles  which  may  properly  inflaenoe  the  action  of  the  oonrts,  and 
the  nature  and  general  parpoee  of  the  prooeedings,  and  the  aathority  of 
the  ooort  to  take  them  and  to  enter  and  enforce  appropriate  orders  and 
Judgments  to  the  end  of  rendering  their  decisions  effectiTe.  When  the 
gronnd  of  disbarment  is  like  that  in  question  in  the  principal  ease,  aa  nn- 
fortaaate  condition  has  arisen  from  whieh  there  can  be  no  terminatioa 
which  will  not  to  a  certain  extent  injarionsly  affect  the  administration  of 
Justice.  If  the  court  should  remain  silent  under  insinuations  like  thoeo 
oontained  in  the  briefs  in  that  case,  it  would  with  many  persons  be  accepted 
as  an  admission,  or  at  least  an  unwillingness  to  meet  an  unpleasant  issue^ 
and,  on  the  other  hand,  to  take  action  by  administering  appropriate  rem^ 
dies  is  sure  to  give  rise  to  accusations  that  freedom  of  speech  is  being  on* 
warrantably  restricted,  and  that  the  right  of  oonnsel  to  fully  present  hi» 
ease  to  the  extent  that  it  should  be  heard  upon  the  merits,  though  sn^  hear^ 
ing  may  be  to  the  discredit  of  judicial  officers,  is  being  unoonstitutioually 
impaired. 

Powm  or  THX  Ck>UBTB.— In  various  decisions  the  general  statement  i» 
made  that  the  power  of  disbarring  attorneys  is  inherent  in  the  courtly  or^ 
at  leasts  that  it  is  a  power  necessarily  possessed  by  all  courts  hsTing  an* 
thority  to  admit  attorneys  to'  practice:  Bb  pmie  Robinwn,  19  WalL  606; 
JkuU  ▼.  StaU,  92  Tenn.  634;  PenoXmoU  Bar  ▼.  KimbaU,  64  Me.  140;  8eoU  ▼» 
Suae,  86  rex.  321;  8UmU  ▼.  tRrhe^  12  Fla.  278;  06  Am.  Dec.  314.  If,  indeed^ 
the  power  is  an  inherent  one,  like,  for  instance,  that  of  punishing  contempts, 
then  it  must  be  that  the  grant  by  the  state  or  national  oonstitutions  to  the 
eourts  of  the  authority  to  exercise  judicial  functions  includes  with  it  tho 
power  to  disbar  attorneys^  or  to  strike  them  from  the  roll,  and  that  the  legis* 
lature  cannot  limit  this  power,  so  far,  at  leasts  as  to  compel  the  courts  to 
•ontinue  on  the  roll  persons  notoriously  unfit  to  aid  them  in  the  administra* 
tion  of  justice.  The  cases  which  we  hsTe  cited  do  not  however,  necessa* 
rily  go  this  far,  and  cannot  fairly  bo  regarded  as  authority  for  any  thing 
beyond  the  proposition  that  courts  have,  in  the  absence  of  statutory  or  con- 
stitutional limitations  upon  their  power,  authority  to  prevent  from  prao* 
ticing  before  them  persons  who  have  been  found  unfit,  either  because  of 
defects  in  moral  character  or  otherwise^  to  discharge  the  duties  of  their 
profession*  In  truth  the  only  decisions  which  have  fallen  within  our  ob> 
servation  necessarily  in  point,  respecting  the  question  now  under  discussion^ 
affirm  the  right  of  the  legislature  to  limit  the  power  of  the  court  to  disbar 
attorneys,  and  to  oompel  them  to  permit  the  acting  as  attorneys  of  persons 
who  have  confessedly  been  false  to  their  obligations  as  saoh.  Thus,  in  the 
ease  of  Kane  v.  Haywood^  66  N.  C.  1,  it  appeared  that  an  attorney  had  ool* 
looted  a  large  sum  of  money,  and  that  he  had  lost  it  in  some  way  which  ho 
was  unable  to  describe,  for  the  reason,  as  he  alleged,  that  he  had  been  '*  mad 
drank  daring  a  period  of  eighteen  months,"  during  which  time  he  suggested 
that  he  might  either  have  burned  up  the  money,  or  put  it  in  some  seeret 
plaoe  to  keep  himself  from  destroying  it  which  place  he  had  not  been  able 
to  discover.  A  rule  was  applied  for,  at  the  hearing  of  which  a  motion  waa. 
■Mide  that  the  attorney  be  disbarred  and  deprived  of  his  license  to  practice 
•■  sndi  iB  the  eonrts  of  the  state.    In  answer  to  this  motion  an  act  of  tho 
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IcgiaUtiire  of  the  state  wm  prodnoed  whlefa  dMkrad:  ^  No  penon  who  Bhall 
havo  boon  daly  lioenMd  to  praotioe  law  at  aa  attoroay  shall  bo  diibairad  or 
doprived  of  hk  Uoenae  so  to  practico  law,  oithor  pormaiieiitly  or  tompo- 
larilyy  nulen  he  shall  have  beea  convicted,  or  in  open  coart  confessed  him- 
■elf  gnilty,  of  some  oriminsl  offense  showing  him  to  be  nnfit  to  be  trosted  in 
the  discharge  of  the  duties  of  his  profession. **  The  court  held  that  the 
words  ^.  ooQTicted  or  in  open  court  confessed  himself  gailty  of  some  criminal 
offiense,'*  meant  either  that  he  had  been  oonTicted  or  had  pleaded  guilty 
whon  charged  upon  an  indictment,  and  therefore  that  the  confession  of  the 
attorney  respecting  the  misappropriation  of  the  money  was  not  a  confession 
of  a  oriminal  offense  within  the  meaning  of  the  statute^  and  that  the  opera- 
tion of  the  statute  was  to  take  from  the  oourt  the  common-law  power  of 
diabarring  an  attorney,  except  upon  such  conviction  or  confession.  The  con- 
■titationslity  of  the  statute  was  regarded  as  established  by  the  preceding 
case  of  A  parU  Scbenek,  65  N.  C.  353.  In  this  case  the  law  relied  upon 
was  not  discussed  in  the  opinion  of  the  court  to  any  considerable  extent^ 
the  only  observation  respecting  it  being  that  "the  recent  act  above  re* 
ferred  to  does  not  take  away  any  of  the  inherent  powers  of  the  courts 
which  are  abeolately  essential  to  the  administration  of  justice,  and  is  aol 
inch  an  encroachment  upon  the  rights  of  the  judicial  department  of  tho 
government  as  to  warrant  us  in  declaring  it  to  be  unconstitutional  and  void*'' 

It  is  true  that  the  power  to  disbar  attorneys  is  not  inherent  in  courts  of 
Jnstioo  in  the  sense  that  they  cannot  exist  in  the  absence  of  that  power. 
Tho  Bnglish  courts  did  not  originally  exercise  the  power  for  the  reason  that  at 
first  litigants  were  required  to  appear  in  person,  and  were  not  permitted  to  bo 
h&ud  by  attorney:  StaU  v.  Kirke,  12  FU.  278;  95  Am.  Dec.  S14;  and  at  a 
later  day^  when  attorneys  were  allowed  to  appear,  their  appointment  did 
aot  proceed  from  the  courts;  bnt^  if  the  legislative  authority  may  authoriis 
persons  to  appear  as  attorneys,  we  do  not  think  this  authority  oaa  be  re- 
garded fts  so  absolute  as  to  impose  upon  the  courts  the  necessity  of  contin- 
uing upon  their  rolls  persons  who  are  clearly  unfit  to  represent  litigants. 
The  case  to  which  we  have  referred  is  a  striking  illustration  of  this  truth. 
If  it  were  true,  as  the  attorney  pleaded*  that  ho  had  disposed  of  tho 
nonoys  of  his  client  while  "  mad  drunk  for  the  period  of  eighteen  months,* 
he  had  probably  not  oommitted  any  orimo  for  the  punishment  of  whioh  tho 
oourfes  of  tho  state  had  jurisdiction,  and  yet,  whether  a  criminal  or  not,  his 
absduto  unfitness  to  discharge  the  duties  of  an  attorney  was  established 
beyond  controversy,  and  we  think  that  in  such  a  case  the  legislature  cannot 
deprivo  the  court  of  the  power  of  disbarring  the  attorney  without  divesting 
it  of  an  authority  whioh  is  inherently  vested  in  it  by  virtue  of  tiio  oonstito^ 
tion  of  the  state  giving  it  authority  to  exercise  Judicial  functions,  and  to 
preserve  the  respect  due  to  judicial  officers  and  proceedings* 

TkB  Ditbarmeni  of  an  AUomeif  i§  not  tha  PutMmaU  qfa  OHm§  or  other 
misdeed,  though  the  act  on  account  of  which  the  disbarment  is  made  may  bo 
of  a  oriminal  character  or  otherwise  proper  to  be  punished  should  appropri* 
ale  proceedings  be  commenced  for  the  purpose  of  establishing  the  guilt  of  tho 
effsuder.  The  inquiry  when  proceedings  for  disbarment  are  prosecuted  is, 
in  effidot^  whether  or  not  tho  accused  is  a  proper  person  to  be  permitted  to 
oontinno  in  tho  practice  of  his  profenion.  His  admission  to  praotice  was 
equivalent  to  a  judgment  that  he  possessed  tho  mental  and  moral  qualities 
teqnired  of  an  attorney  and  counselor  at  law.  Had  it  been  estabUahed  al 
ikm  hearing  of  his  application  for  admission  that  he  was  deficient  in  either 
«f  those  rmfeeta  tho  oourt  should  havo  denied  him  the  right  to  praotice 
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bafoM  %  not  M  »  pniiishment  for  hU  deficieacy,  Init  beeaate  the  admin* 
istration  of  jaitico  would  probably  bo  prejudiced  rather  than  promoted 
hj  aach  admiaaioni  If  the  deficiency  is  discovered  after  the  admiaaion, 
there  ie  atiU  the  same  public  policy  to  be  subaerved,  except  that  it  is  to  nndo 
what  ought  not  to  have  been  done  in  the  beginning,  and  in  the  undoing  of 
it  there  is  as  little  of  the  object  of  punishment  as  there  would  have  been  in 
denying  the  application  for  admission  in  the  first  instance.  "  It  is  not  by 
way  of  punishment,  but  the  courts  in  such  cases  exercise  their  discretion 
whether  a  man  they  have  formerly  admitted  is  a  proper  person  to  bo  oon* 
tinued  on  the  rolls  or  not ":  Ex  parte  BrounsaU^  Cowp.  82£9;  In  re  Wearet  9 
Q.  B.  439,  for  1893;  SaM  ▼.  State,  86  Tex.  321.  «  The  power  of  disbarmeni 
is  not  exercised  by  the  courts  for  the  purpose  of  enforcing  remedies  between 
partiea,  but  to  protect  the  oonrts  and  the  public  against  the  official  minis* 
tratioa  of  an  attorney  guilty  of  unworthy  practices  in  his  profession**:  Dame 
y.  State,  92  Tenn.^iO;  ExparU  FFo/i;  107 U.  8. 266»  273;  Bx parte SMneon, 
19  Wall  512. 

Fob  Acts  hot  Pbrvormbd  is  ah  Attobnbt.— If  it  be  true,  as  stated  in 
the  preceding  paragraph,  that  the  purpose  of  the  disbarment  of  an  attorney 
is  to  remove  a  person  shown  to  be  unfit  for  the  discharge  of  the  dutiea  of 
that  office,  then  it  must  follow:  1.  That  though  the  person  has  committed 
a  crime  or  other  misdeed  justifying  his  punish ment|  he  may,  neverthelesi^ 
continue  as  an  attorney  if  appropriate  action  respecting  such  misdeed  may 
be  punishment  alone,  and  the  fact  that  he  has  been  guilty  may  exist  witb* 
out  necessarily  evincing  his  unfitness  to  discharge  the  duties  of  an  attom^yi 
and  2.  That  where  his  unfitness  is  esteblished  he  may  and  should  ba 
stricken  from  the  rolls,  though  his  wrongful  act  did  not  ooonr  in  the  dia* 
charge  of  the  duties  of  his  profession,  and  does  not  amount  to  a  crime  pun* 
ishable  by  law.  As  an  illustration  of  the  first  proposition,  it  has  been  held 
that  while  it  is  true  that  the  same  professional  conduct  by  an  attorney  may 
be  the  ground  for  disbarment,  and  may  likewise  constitute  a  contempt  «l 
court,  yet  an  attorney  maybe  guilty  of  a  contempt  of  court  without  giviDf 
just  cause  for  his  disbarment,  as  by  inserting  scandalous  matters  in  Us 
written  pleadings:  People  v.  Berrp,  17  OoL  322;  3x  parte  Rolbinetm,  If 
WalL  612.  •An  illustration  of  the  second  proposition  is  to  be  found  in  /• 
re  Weare,  2  Q.  B.  439,  for  1893,  in  which  an  order  was  made  striking  tho 
name  of  a  solicitor  from  the  roll  upon  the  ground  that  he  had  allowed  him* 
self  '*to  be  the  landlord  of  brothels,  and  that  he  lot  his  houses  to  tenanto 
when  he  knew  that  those  tenanto  were  using  them  as  brothels."  The  order 
was  appealed  from,  and  the  judgment  of  the  appellate  court  was  delivered 
by  Lord  Esher,  master  of  the  roUs.  He  first  considered  the  question 
whether  the  keeping  of  a  brothel  was  a  oommon*law  offense  and  indictable 
as  such,  and  answering  this  question  in  the  affirmative,  proceeded  to  con* 
eider  and  determine  whether  the  offense  for  which  a  solicitor  may  be  stricken 
from  the  rolls  must  be  one  committed  in  his  character  as  such,  and,  after 
■tating  that  this  was  the  contention  on  the  part  of  the  appellant,  answeredi 
"  That  would  seem  to  me  to  be  a  Tecy  strange  doctrine,  if  it  were  true^ 
that  a  person  oonvicted  of  a  crime,  however  horrible,  must,  if  it  be  not 
connected  with  his  professional  character,  be  allowed  by  the  court  still 
to  be  a  member  of  a  profession  which  ought  to  be  free  from  all  suspicion.'' 
After  referring  to  the  cases  of  Rex  v.  Southerton,  6  East,  126;  In  re  ffiQ, 
L.  R.  S  Q.  B.  643;  /n  rs  J  SolkUor,  61  L.  T.  842;  the  master  of  the  rolls 
further  said:  "All  these  cases  seem  to  me  to  show  that  it  is  not  neoessaiy 
that  the  offense,  or,  at  all  avsnt^  if  it  be  a  criminal  offense^  should  be  oom- 
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mittad  by  the  dfendlng  party  in  bis  ohaimoter  u  aa  attMney;  ttia  qneation  la 
whether  it  ia  aaoh  an  offenie  aa  makes  it  unfit  that  he  ahonld  remain  a  mam- 
bar  of  this  strictly  honorable  profession.    Where  a  man  has  been  oonvicted 
of  a  oriminal  offense,  that  prima/adet  at  all  eventa  doea  make  him  a  person 
anfit  to  be  a  member  of  the  honorable  profession.*'    In  a  ooncnrring  opinion 
Lindley,  L.  J.,  added:  "The  qaestion  is,  whether  a  man  is  a  fit  and  proper 
person  to  remain  on  the  roll  of  solicitors  and  practice  as  snch.     That  is  the 
question.    Now,  asking  that  question,  how  oan  we  say  that  a  person  who 
acts  aa  that  man  ia  proved  to  have  acted,  is  a  fit  and  proper  person  to  re- 
main on  the  rolls  of  solicitors?    What  respectable  solicitor  could,  without 
loss  of  self-respect^  knowing  the  facts,  meet  him  in  business?    And  what 
right  have  we  to  impose  upon  respectable  solicitora  the  duty  of  meeting . 
him  in  business.    I  have  no  hesitation  whatever  in  aaying  that  the  de- 
eiaion  of  the  divisional  court  waa  correct."    Lopea,  L.  J.,  also  concurring, 
said:  **  It  has  been  suggested  that  the  power  to  strike  off  the  roll  only  ex- 
ists whore  there  has  been  some  professional  misconduck    It  appeara  to  me 
that  to  hold  that  the  jurisdiction  of  the  court  to  strike  off  the  roU  ezteuda 
only  to  professional  misconduct  and  neglect  of  duty  aa  a  solicitor,  would 
be  placing  too  narrow  a  limit  upon  that  most  salutary  disciplinary  power 
that  the  court  exercises  over  its  officers.    To  my  mind  the  question  which 
the  court  in  cases  like  this  ought  alwaya  to  put  to  itself  is  this:  Is  the 
oourt,  having  regard  to  the  circumstances  brought  before  it,  any  longer 
justified  in  holding  out  the  solicitor  in  question  as  a  fit  and  proper  per. 
son  to  be  intrusted  with  the  important  duties  and  grave  respoasibilities 
which  belong  to  a  solicitor  ?  "    In  the  case  of  In  re  HiU,  L.  R.  3  Q.  B.  543^ 
the  act  for  which  disbarment  was  sought  was  performed  by  an  attorney 
while  acting  aa  clerk  of  a  firm  of  attorneys,  and  consisted  in  the  appropria- 
tion to  hia  own  use  of  moneys  which  he  had  received  from  the  sale  of  cer- 
tain property.    The  rule  applicable  to  such  proceedings  waa  thus  stated  by 
Chief  Justice  Gockburn:  "When  an  attorney  does  that  which  involves  dis- 
honesty, it  ia  for  the  interest  of  the  suitors  that  the  court  should  interpose 
and  prevent  a  man  guilty  of  such  misconduct  from  acting  aa  attorney  of  the 
court.     In  this  case,  if  the  delinqnent  had  been  proceeded  against  criminally 
upon  the  facts  admitted  by  him,  it  ia  plain  that  he  would  have  been  con* 
victed  of  embezzlement;  and  upon  that  conviction  being  brought  before  us^ 
we  should  have  been  bound  to  act.     If  there  had  been  a  conflict  of  evidence 
upon  the  affidavita  that  might  be  a  very  sufficient  reason  why  the  court 
should  not  interfere  until  the  conviction  had  taken  place;  but  we  have  the 
person  against  whom  the  application  is  made  admitting  the  fscts."    lu  this 
ease^  however,  the  judges  were  of  opinion  that  as  the  offense  had  been  com* 
mitted  aeveral  years  previous  to  the  application  for  disbarment,  and  as  the 
offender  bad  ever  aince  behaved  himself  "with  perfect  propriety  in  hia 
character  aa  an  attorney  in  the  various  transactiona  in  which  he  had  been 
engaged,**  and  that  the  other  circumstances  in  the  case  indicated  that  the 
offense  was  •  departure  from  his  ordinary  course  of  conduct,  and  it  not 
appearing  at  the  time  the  application  was  made  that  his  character  waa 
such  aa  to  indicate  his  unfitness  to  remain  upon  the  rolls,  the  application 
for  hia  diabarment  should  be  denied.     The  American  courts  are  in  accord 
with  those  of  England  upon  this  subject^  and  in  general  concur  in  the  dec- 
laratioa  made  by  the  court  of  appeals  of  Kentucky  that»  "  It  would  be  un- 
juat  to  the  profession,  the  purity  and  integrity  of  which  it  ia  the  duty  of  all 
courts  to  preserve,  and  a  disregard  of  the  public  welfare,  to  permit  an 
attorney  who  has  forfeited  hia  right  to  publio  oonfidenca  to  continue  the 
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praotiod  of  hii  profe8<!on*s  Baher  ▼.  OommomaeaUk,  10  Badi,  SOS|  &  jMrte 
(Me,  1  McCrary,  O.  a  405;  Stais  ▼•  /S'lifey,  90  Fla.  S2ft;  iVqpb  ▼•  AarM^ 
4inL877;  Rie$  y.  Ommonwealth,  IB  K  Mm.  479i  if OTi  wiib  1  Midk  8M| 
ifi^anm  ▼.  HUl,  24  Fed.  Uep.  728. 

Bad  CHABACTBB.^It  follows  M  a  neoenuy  rendl  of  tiio  propontion  tlwl 
uifituoas  to  ooutinae  at  the  bar  ii  a  aafficient  oanao  of  dbbarment  that  no 
OODTiotioa  or  admUsion  of  any  apecifio  crime  punishable  as  raoh  need  bo 
shown,  and  that  the  action  of  the  court  in  ordering  a  disbamiMitis  not  onlj 
Justified,  but  is  absolutely  required  when  a  member  of  it  is  shown  to  be  ^ 
bad  moral  character  of  so  serious  a  nature  as  to  make  it  probable  that  lio 
will  be  guilty  of  dishonest  conduct  in  the  discharge  of  the  duties  of  his  pro- 
fession. "The  duties  imposed  upon  members  of  the  bar  dothe  them  witk 
important  fiduciary  responsibilities,  and  make  them  amenable  to  obligations 
that  other  members  of  the  community  do  not  share.  In  no  other  calling 
should  10  strict  an  adherence  to  ethical  and  moral  obligations  be  exacted,  or 
so  high  a  degree  of  accountability  be  enforced.  A  good  moral  oharaoter 
is  one  of  the  essential  requisites  to  admission  to  the  bar  in  this  state,  and 
the  tenure  of  office  thereby  conferred  is  during  good  behavior;  and  when  it 
appears  upon  full  inyestigation  that  an  attorney  has  forfeited  his  'good 
moral  character,'  and  has  by  his  conduct  shown  himself  unworthy  of  hio 
office^  it  becomes  the  duty  of  the  court  to  revoke  the  authority  it  gavo 
him  upon  his  admiuion.  *  It  is  a  duty  they  owe  to  themselTos,  the  bar 
and  the  public,  to  see  that  a  power  which  may  be  wielded  for  good  or  for 
evil  is  not  intrusted  to  incompetent  or  dishonest  hands' ":  People  ▼.  Keeffom 
18  Col.  237;  86  Am.  St  Bop.  274;  MaUer  qf  Wool,  86  Mich.  299.  '« When 
an  attorney  commito  an  act,  whether  in  the  discharge  of  his  duties  as  such 
«r  not^  showing  suoh  want  of  professional  or  personal  honesty  as  renders 
him  unworthy  of  publio  coufidence,  it  is  not  only  the  province^  but  the  duty, 
of  the  oourt,  upon  this  fact  being  made  to  appear,  to  strike  his  name  from 
the  roll  of  attorneys.  Nor  is  it  necessary  that  the  offense  should  be  of 
■iioh  a  natore  as  would  subject  him  to  aa  indiotment.  He  has  by  his  own 
misoondnot  divested  himself  of  qualifications  that  are  indispensable  to  tho 
practice  of  his  profession;  and  while  he  may  regard  the  judgment  depriving 
Um  of  that  right  as  a  punishment  for  theoffenst^  the  action  of  the  court  is 
based  alone  upon  the  ground  of  public  poliey,  and  for  the  poblic  good.  II 
would  be  carrying  the  doctrine  too  far  to  hold  that  an  attorney  must  be  fk«o 
flrom  every  vice,  and  to  strike  him  from  the  roll  of  attorneys  because  he  may 
indnlge  in  irregularities  affecting,  to  some  extent^  his  oharaoter,  when  sadi 
delinquencies  do  not  affdot  his  personal  or  professional  integrity.  To  war* 
rant  a  removal  his  eharacter  must  be  1>ad  in  such  respect  as  to  show  him  to 
be  unsafe  and  unfit  to  be  intrusted  with  the  powers  and  duties  of  his  pro- 
fession; and  it  is  not  essential  that  this  misconduct  or  bad  oharaoter  should 
be  in  respect  to  some  deceit,  malpractice,  or  misdemeanor  praotioed  or  oom* 
nutted  in  the  e  eroise  of  his  profession  only;  but  in  tho  exereise  of  a  sooad 
disorstion,  the  oourt  should  only  entertain  suoh  eharges  as  are  In  their  natnro 
gross,  and  unfit  a  person  for  an  honest  disehai^e  of  the  high  and  reeponsiblo 
trust  reposed  in  an  attorney**:  StaU  v.  McC^ugkerty,  83  W.  Via.  280. 

The  OammMSikm  qf  Ang  Orime^  V  ItUentional  tmd  WUfful,  ahows  m  dli* 
isgard  of  the  law,  and  indicates  an  nnfitaess  to  be  intrusted  with  ito  ad* 
ministration,  and  while  there  are  crimes  of  a  serious  nature  which  it  is 
possible  for  an  attorney  to  commit  without  his  being  of  a  bad  moral  ohar- 
aoter with  rsspeot  to  the  duties  of  his  profession,  yet  there  Is^  perhaps,  no 
«iiBS  whioh  the  law  eharaeterises  as  iniamons  for  whish  am  attorney  may 
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not  be  ■trtcken  from  the  rolls.    His  conyiotion  establishes  pHma  faude^  Ui 

ni&fitnefls  to  be  eontinned  on  the  rotts,  but  the  oonrt  before  acting  will  in* 

quire  into  the  natare  of  the  erime,  and  not  strike  off  the  offender  as  a  matter 

el  oonrae:  /«  re  Wtar%  2  Q.  K  489,  for  1893.    As  a  general  rule,  a  oonTio* 

tioa  of  a  felony  or  other  infamoos  orime  mast  be  accepted  as  a  saffioieol 

canse  for  disbarment:  In  re  MeCarthjf^  42  Mioh.  71.    Therefore^  accepting  a 

challenge  to  fight  and  fighting  a  dnel,  resulting  in  the  killing  of  his  sataf* 

onistfe  was  held  to  be  a  canse  of  diBbarment»  though  at  the  time  and  place 

where  the  questioa  was  presented  and  determined  theee  acts  were  mf» 

tainly  not  by  any  means  couolusive  cTidence  of  a  bad  or  eriminal  charactert 

Smith  ▼.  Siatet  I  Terg.  228.    We  cannot  undertake  to  enumerate  the  Crimea 

whioh  have  been  held  to  justify  a  disbarment^  but  the  following  may  be 

mentioned  as  illastrations  of  the  rule  upon  the  subject:  Subornation  ef 

perjnry:  State  ▼.  HMtng^  1  McCord,  379;  forgery  in  erasing  from  a  letter 

the  word  ''net't  Baker  r.  CommowweaUK  10  Bosh,  692|  participating  in  the 

nnlawfnl  hanging  of  a  prisoner:  Bx  parte  WaUp  107  U.  8.  265}  misappro* 

priating  moneys  though  receiTcd  as  bailee^  and  not  in  the  course  of  business 

ae  an  attorney:  In  re  0~— ,  73  Wia  802;  obtaining  money  under  false  pre- 

teneea:  Peefie-r^  Ford^  64  DL  520;  and  fraudulently  attempting  to  retain 

it  for  his  own  use:  People  ▼•  Jiurpkp,  119  UL  159;  forging  a  deposition  or  affl- 

darit  to  boused  in  court:  People  r,  Leary,  84  UL  190;  Penobeeoi  Bar  ▼•  Kim» 

hali,  54  Me.  140;  Bx  parU  WaOe,  64  Ind.  461;  assisting  in  a  scheme  to  defraud 

creditors:  Ehe  parte  Burr,  2  Cranoh  OL  0.  388;  compounding  a  felony:  Rexr» 

Vaugnt  1  Wils.  221;  embezzling  moneys  receiTcd  as  a  collector  of  tazeei 

DelanoU  caee^  58  N.   H.  5;  42  Am.   Bep.  555;  In  re  Damee,  93  Pa.  St. 

121;  39  Am.  Bep.  729;  treasonable  and  disloyal  acts:  Cohen  ▼.  Wrigktt 

22  OaL  293.    It  is  not^  howeTcr,  as  already  suggested,  evatj  criminal  act 

which  will  justify  a  disbarment.    Thus  the  court  refused  to  disbar  an  at* 

tomey  because  of  the  mere  publication  of  a  libel:  Bx  parte  — ^  2  DowL  P^. 

110;  and  in  another  case  it  was  said  that  acts  merely  discreditable,  but  not 

infamous  and  not  connected  with  an  attorney's  duties,  did  not  justify  the 

atriking  his  name  from  the  rolls:  Dickene'  eaee,  67  Pa.  St.  169;  5  Am.  Bep^ 

420.    To  this,  howcTcr,  we  cannot  assent  without  adding  the  qualification 

that  the  discreditable  acts  must  be  such  that  it  may  fairly  be  inferred 

thafc^  though  the  attorney  is  guilty  of  them,  his  moral  character  is  not  such 

ae  will  probably  lead  him  into  an  abuse  of  the  privileges  of  his  profession,  or 

a  disregard  of  his  duties  either  to  the  court  or  to  his  clients. 

The  Pardon  of  one  found  guilty  of  a  crime  or  the  serving  of  a  sentence 
must  result  in  his  release  from  imprisonment,  and  therefore  in  the  termi» 
nation  of  all  punishment  which  the  law  is  authorized  to  directly  inflic^ 
and  the  operation  of  the  statute  of  limitations  may  prevent  his  prosecution, 
though  he  has  never  suffered  punishment,  but  neither  necessarily  nor  crdi* 
narily  ohangee  a  criminal  character  to  a  moral  and  law-abiding  one.  There- 
fore, though  a  conviction  for  an  infamous  crime  upon  which  the  disbarment 
of  an  attorney  has  been  based  has  been  followed  by  his  -pardon,  yet  this 
doee  not  entitle  him  to  an  annulment  of  the  order  of  disbarment^  nor  to  his 
reinstatement  on  the  rolls  of  the  court,  and  therefore  the  disbarment  wiU 
continue  in  full  force,  unless,  indeed,  the  court,  upon  investigation,  may 
reach  the  cooclnaion  that  the  previous  conviction  was  unjust,  and  that  the 
attorney  did  not  have  the  criminal  chsracter  which  it  indicates:  In  the 

Matter  ^ ^  86  N.  Y.  563.    Nor  can  a  plea  ef  the  statute  of  limiUtione 

be  interpoeed  with  sacoeas  to  proceedings  for  disbarment:  In  re  LomnXh^ 
78Cai.429. 
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MiMpproptiaUon  iff  Moneys. — ^No  form  of  professional  wrongdoing  bM  boon 
■0  frequently  the  cause  of  disbarment  as  the  misappropriation  of  moneys 
received  by  attorneys  in  their  professional  character.  There  can  be  no 
qaestion  that  this  is  a  disregard  of  duty,  and  a  sufficient  cause  for  the  action 
of  the  courts  under  a  statute  authorizing  the  disbarment  of  an  attorney  for 
n  violation  of  his  duties  as  such:  In  re  Treadtoeli,  67  Cal.  353.  If  the  mis- 
appropriation takes  place  under  such  circumstances  as  to  oonstitute  the 
crime  of  embezzlement,  the  disbarment  of  the  offender  is  called  for  under 
the  rule  that  the  courta  will  not  retain  on  their  rolls  attorneys  guilty  of 
infamous  crimes.  If  the  statute  declares  that  disbarment  may  take  plaoo 
because  of  deceit  practiced  toward  a  court,  judge,  or  party,  the  receipt  of 
moneys  belonging  to  a  oUent  and  making  false  statements  concerning  them 
to  ezonse  or  conceal  the  fact  of  their  not  being  remitted  after  such  receipt* 
a  disbarment  may  be  justified  because  of  deceit:  Siemmer  v.  Wright,  64  Iowa, 
164.  Whether  any  crime  haa  thereby  been  committed  or  not,  the  retention 
and  misappropriation  of  moneys,  and  the  failure  to  pay  them,  unless  tho 
oironmstances  are  such  as  to  preclude  the  idea  that  the  attorney  in  default  in 
free  from  all  wrongful  intent,  and  has  been  guilty  of  nothing  but  mere  negli- 
gence or  inadvertence,  shows  that  he  is  not  fit  to  be  intrusted  with  the  die* 
oharge  of  the  duties  of  a  profeiiaion  which  so  frequently  calls  for  action  as 
a  fiduciary  agent,  and  that  it  would  be  extremely  dangerous  to  permit  him 
to  remain  where  those  who  trust  him  are  so  likely  to  be  exposed  to  peoeni- 
ary  loss,  and  while  there  are  statutes  making  the  refusal  to  pay  over  on 
demand  moneys  collected  by  an  attorney  a  cause  for  disbarment  (Peop/ls  t. 
RyaiUt  8  GoL  332),  no  statute  is  necessary  to  warrant  such  disbarment  where 
there  has  been  any  actual  appropriation  to  his  own  use  of  moneys  collected 
by  an  attorney,  and  which  it  was  his  duty  to  turnover  to  a  person  for  whose 
benefit  the  collection  was  made:  Jeffriu  v.  Laurie,  27  Fed.  Rep.  195;  Quil* 
ford  ▼.  BimM,  10  Com.  K  370;  PeopU  v.  Paimer,  61  111.  255;  People  v.  CoU^ 
84  III  327;  He  Moore,  72  Cal.  359;  In  re  Temple,  83  Minn.  343;  Anonynume„ 
10  Jur.  198;  Q.  K  1  D.  &  R.  529.  The  offense  when  committed  establishes 
the  character  of  the  attorney  and  his  unfitness  to  be  trusted,  and  while  the 
payment  of  the  moneys  fraudulently  obtained  and  withheld  releases  the 
attorney  from  civil  liability,  it  is  not  a  purgation  of  his  offense,  nor  does  it 
prove  that  he  has  become  a  fit  person  to  remain  on  the  rolls:  Anonymoue,  81 
L.  T.  730.  The  misappropriation  becomes  specially  grievous  when  it  ap- 
pears that  the  moneys  have  been  intrusted  to  an  attorney  for  some  special 
purpose,  and  by  his  neglect  to  use  them  for  that  purpose  some  valuable  right 
or  remedy  has  been  lost  to  his  dient:  SitUe  v.  Baum,  14  Mont.  12^  or  some 
misrepresentation  or  other  fraud  has  been  resorted  to,  either  to  obtain 
possession  of  the  money  misappropriated:  In  re  Chandler,  22  Beav.  258$ 
S  Jur.  N.  a  866;  25  L.  J.  Ch.  296;  Im  re  Tyler,  71  Cat  353;  or  to  conceal 
either  the  fact  that  they  have  been  received  or  that  they  have  been  mis* 
appropriated:  Baker  v.  State,  90  Ga.  153.  If  moneys  are  collected  by  a 
member  of  a  firm  of  attorneys  and  misappropriated  by  one  of  their  number, 
while  all  are  liable  to  the  client,  only  one  of  them  may  be  morally  answer- 
able for  the  misappropriation,  and,  where  this  if  the  case,  the  guilt  of  one 
member  cannot  justify  the  disbarment  of  the  innocent  members,  nor  can 
they  be  disbarred  because  they  have  not  satisfied  their  civil  liability  by 
paying  over  the  moneys  for  which  they  are  so  answerable,  bnt  in  the  mia- 
appropriation  of  which  they  are  not  implicated:  In  re  Luce,  83  OaL  808| 
T.  Kepler,  41  Ind.  841;  Porter  n  Vance,  14  Lea.  629. 
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Wkeiktr  Chrtmhttl  PntatKUom  Miui  Ptec&dt  i)iAif ' wKwl  — Whether  tiie 
goilt  of  Ml  AttoriMy  mul  be  eetabliihed  hj  hie  prerioiu  ooDTieiioa  when 
(he  eharge  upon  whieh  hie  diebarmeiit  ie  eought  InTolTee  an  indlotable 
efieoae  ie  a  qneeiioa  upon  whieh  there  hee  been  jndieial  dieeeneioiit  end  in 
nepeet  to  which  there  i%  nnfortonately*  itill  eome  went  of  harmoDy.  In 
■ome  of  the  statee  atatntee  have  been  eoaoted  whieh  hare  received  a  eoo* 
■traction  reetrictiTe  of  the  power  of  the  oonrti.  Thna,  in  Oaliforaia,  among 
etiier  gronnda  for  the  removal  or  raapenaion  of  in  attorney^  enumerated  in 
the  Code  of  Civil  Procednri^  ia  "  hia  oonvietioa  of  a  f^ony  or  misdemeanor 
involving  moral  tnrpitttde^  in  whieh  eaae  the  reoord  of  oonviotion  ahall  be  con* 
elniive  evidence":  OaL  Code  Civ.  Proo.»  lee.  887.  Thia  has  been  treated  by 
the  ooarta  of  that  state  aa  a  limitation  npon  their  authority,  or  at  least  as  a 
isflltiient  exonse  for  declining  to  act  nntil  after  the  gnilt  of  the  aooosed  has 
been  made  the  snbjeot  of  inquiry  in  a  eriminal  proeeention  against  him:  In 
n  TiUm  (0U.»  Jnne  19, 1891),  6  Paa  Rep.  687;  In  rt  Stephem,  102  Cal.  204. 
Xven  then,  before  the  conrt  will  aet^  the  judgment  of  oonviotion  mnst  have 
become  finaL  Therefore,  proceedings  for  disbarment  institated  daring  the 
pendency  of  an  appeal  from  a  Jndgment  of  oonviotion  are  premature:  Peopk 
V.  TreadweU,  66  CaU  40a  Thia  stotote,  if  susceptible  of  the  construction  thus 
given  it^  appeara  to  us  to  be  an  attempted  unoonstitational  invasion  of  the 
prerogatives  of  the  court,  because  it  compels  the  continuance  as  officers  of 
■neh  court  of  persooa  guilty  of  infamous  crimes  involving  moral  torpitade. 
The  eaae  first  cited  was  submitted  upon  objections  to  the  sufficiency  of  the 
ehaxge,  and  the  public  conscience  was  shocked  by  what,  in  law,  amounted 
to  an  assertion  by  the  accused  that  until  convicted  it  was  not  material 
whether  he  wae  guilty  of  the  crime  charged,  and  by  the  court  that  it  waa 
powerleas  to  purge  its  rolls  of  unconvicted  criminals.  It  is  our  judgment 
ttwt  tlie  clause  of  the  statato  in  question,  instead  of  being  a  shameful  ra> 
itriotton  upon  the  power  of  the  court,  was  intended  to  oompel  ito  action  by 
denying  its  right  to  ezonerato  an  attorney  when  the  record  of  his  oonviotion 
waa  produced.  Among  other  causes  of  disbarment  declared  by  the  saoia 
alatnto  were  "  any  violation  of  the  oath  taken  by  him,  or  of  his  duties  aa 
attorney  and  counselor.**  The  cath  referred  to  included  an  affirma- 
that  the  attorney  would  "faithfully  discharge  the  duties  of  an  attorney 
and  counselor  at  law  to  the  beat  of  his  knowledge  and  ability."  In  the 
Tilden  caee  the  charge  was  of  stealing  a  paper  in  a  cause  then  pending  in 
eoort  with  felonious  intent.  In  the  charge  against  Stephens  was  involved 
tho  aocnsation  that  ht^  after  collecting  moneys  for  his  elienti  had  misrepre- 
asnted  the  amount  of  auch  collection  for  the  purpoee  of  defrauding  thai 
cUent.  The  attorney  wae  willing  to  meet  the  accusation,  but  the  courts 
^^rentiy  in  the  fear  that  it  might  be  reeortod  to  as  a  mere  agency  lor  coU 
lection,  refuaed  to  aot^  on  the  ground  that  it  was  aaked  '*to  lay  aside  the 
iaportant  and  preesing  businees,  with  which  every  moment  of  ito  time  is 
fally  occupied,  in  order  to  inveetigate^  in  the  first  instance^  a  oharga  which 
■aj  ba  tried  and  detormined  in  the  oonrta  of  the  oonntry*|  and  it  thus 
gave  ground  for  the  imputotton  that  a  dvil  aelion  befcra  a  Justice  of  the 
peace  to  reoover  a  amall  sum  of  mon^  waa  a  uMfo  appropriato  and  deeerv* 
lag  pvooeeding  than  one  directed  to  tiie  striking  from  tho  roll  of  altorneya 
one  wlio^  if  the  ahaigea  were  true^  wae  unquestionably  nnwortfay  to  be 
relilned  thara.  We  are  happy  to  say  tiiat  in  anothar  atoto  having  a  pre* 
ciaely  idantieal  atototo  it  hae  not  been  found  any  insuperable  objeotion  to 
proceeding  to  the  disbarment  of  an  attorney,  though  for  aa  indictable 
effsaaai  §iai$  v.  WkUom,  11  Or.  456;  60  Am.  Rep.  486. 
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In  England,  vpon  leveral  oocasions,  the  eonrts  refnied  to  proceed  againel 
an  attorney  when  the  ofiense  with  which  he  wae  charged  waa  one  proper 
for  an  indictment  against  him,  and  from  these  refnsala  the  inference  waa 
drawn  that  in  no  case  would  a  court  proceed  against  an  attorney  for  an  is* 
dictable  oflfonse  nntil  it  had  been  the  subject  of  a  criminal  prosecntiiMit 

Anonym<ms,   0   Bam.   k   AdoL  1088;    Mx  parte ^2   DowL    Pr.    110; 

Short  y.  Pratt,  1  Bing.  102;  MaUer  qf  Knight,  1  Bing.  142;  and  following 
these  decisions,  and  somewhat  inflnenoed  by  special  atatotes,  some  of  tlM 
American  conrts  refused  to  act  in  the  abeenoe  of  such  prosecutioni  iino^* 
fROiM,  7  N.  J.  L.  162;  BeeM  ▼.  Stais,  22  Ark.  149;  JSlss  pari$  Sttinmam.  06  Pa. 
St.  220;  40  Am.  Rep.  637.  The  reasons  given  were  that  if  an  attorney  were 
called  npon  to  answer  upon  oath  a  charge  of  this  character,  he  might  be 
required  to  give  evidence  against  himself  which  could  be  used  in  aid  of  hia 
conviction  should  a  prosecution  subsequently  be  instituted.  More  reoent 
decisions  in  England  show  that  the  position  of  the  courts  of  that  country 
waa  misapprehended;  and  that  the  rule  to  be  deduced  from  all  their  decisioBa 
waa  correctly  stated  in  Ex  parU  Wall,  107  U.  8.  280,  in  tha  following  lan^ 
guages  **An  attorney  will  be  struck  off  the  roUa  if  oonvioted  of  felony,  mr  if 
convicted  of  a  misdemeanor  involving  want  of  integrity^  oven  though  th* 
Judgment  be  arrested  or  reversed  for  error;  and  aUo^  without  a  previous 
conyiction,  if  he  is  guilty  of  gross  misoondnct  in  hia  profession,  or  of  note 
which,  though  not  done  in  his  professional  capacity,  gravely  affect  his  char- 
acter as  an  attorney;  but  in  the  latter  case,  if  the  acto  charged  are  indict- 
able, and  are  fairly  denied,  the  court  will  not  proceed  against  him  until 
ka  has  been  convicted  by  a  jury;  and  will  in  no  case  compel  him  to  answer 
under  oath  to  a  charge  for  which  he  may  be  indicted,'*  citing  SteplieM  ▼• 
Hill,  10  Mees.  &  W.  28;  1  D.  P.  S.  669;  6  Jnr.  685;  In  rf  Biake,  3  EL  ft  B. 
84;  In  re  HiU,  L.  R.  3  Q.  K  643.  In  America,  except  when  restrained  by 
stetute,  it  is  believed  the  courto  may  and  will  proceed  to  disbar  an  attorney 
on  account  of  his  criminal  act^  though  it  might  have  been  the  subject  of  aa 
indictment,  and  the  fact  that  there  has  not  been  a  criminal  prosecution  will 
in  no  case  conatitnte  a  sufficient  answer  to  the  proceeding  for  disbarmenlt 
Rx  parU  Walt,  107  U.  S.  266;  Fi^lde  ▼.  State,  Mart.  &  Y.  168;  In  re  Percg, 
86  N.  Y.  661;  Smith  r.  State,  1  Yerg.  228;  Penobscot  Bar  r.  KimbaU,  64 
Me.  140;  Matter  of  NiUe,  3  Daly,  435;  StaU  v.  Finley,  80  Pla.  802;  Em 
parte  Walls,  64  Ind.  461;  Pei-ry  ▼.  State,  3  G.  Greene,  660;  Delano's  ease, 
68  N.  H.  6;  42  Am.  Rep.  656.  Bee,  also.  In  re  Dames,  03  Pa.  St.  116;  89 
Am.  Rep.  729;  In  re  Serf  ass,  116  Va.  St.  465.  We  cannot  understand 
how  any  other  view  should  at  any  time  have  found  judicial  favor.  The 
oourte  have  always  disclaimed  disbarment  as  a  means  of  punishment^  and 
have  proceeded  solely  on  the  ground  that  it  is  their  duty  to  strike  from 
their  rolb  the  names  of  all  attorneys  shown  to  be  unfit  to  remain  thereon. 
Nor  do  we  nnderstend  that  they  have  ever  required  this  unfitness  to  be  ea- 
tablished  beyond  a  reasonable  doubt.  Yet  if  conviction  must  precede  dia» 
barment,  the  guilt  of  the  accused  must  be  esteblished  according  to  the  rulea 
of  criminal  procedure,  a  part  of  which  is  that  all  the  membera  of  a  jury 
ahall  be  satisfied  of  guilt  beyond  a  reasonable  doubt.  It  seems  strangely 
inconsistent  to  hold  that  an  attorney  may  be  prooeeded  against  upon  aome 
more  trivial  ground  of  disbarment,  such,  for  instenoe^  as  his  failnra  to  main- 
tain tha  respect  due  to  courte  and  judicial  officers,  and  suspended  or  dis* 
barred  npon  tha  judgment  of  the  court  moat  likely  to  be  biased  against  hinip 
and  yet  that  when  accused  of  being  a  thie^  forger,  or  perjurer,  he  may  in 
•ffisct  interpoaa  %  damuxrar  oonf easing  the  chaxgcb  ^^'^  ba  azonaMlsd  fiMi 
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•auwwing  «b  tli«  grmind  tbat  it  b  not  stealing,  forging,  or  committing  por« 
Jury  whioh  maket  him  nnfit  to  lie  ooatinned  on  the  rolU,  Irat  only  hie  final 
•MnvietioD  of  eomo  of  thoee  offanaea, 

Umpn^e$akmal  Otmduct  ia  often  apoken  of  aa  a  ground  of  diabarment.  Of 
«Nir8e»  all  oondnet  whioh  may  jnatify  a  diabarmettt  ia  nnprofeeeional,  hat 
thia  term  ia  naoally  employed  to  denote  wrongful  oondnot  not  amounting  to 
«erime»  paniah<l>le  hy  the  rulea  of  any  criminal  code,  hat,  nevertheleaa,  in 
•ODQtraveiitioa  of  the  othica  of  the  profeaaion.  A  familiar  inatanoe  of  thia  ia 
taking  adTantage  of  the  confidence  repoeed  hy  the  clienti  or  OTcn  of  aome 
apeeial  hallnoinatioa  hy  whioh  he  ia  known  to  he  affected,  and  thereupon 
gliviiig  him  diahoneat  advice  upon  which  hia  action  may  operate  to  hia  own 
injarjp  and  to  the  benefit  of  the  attorneys  In  rt  Snyder^  24  Fed.  Rep.  910; 
Armtf  ▼.  Frwior^  71  Me.  288;  /•  re  ^«rrii^  101  OaL  024;  /a  re  Colling,  7 
DeOe^  IC.  *  a.  658.  To  act  toward  a  client  otherwiae  than  with  the  at* 
moat  good  faith  ia  indiaputaUy  nnprofeaaional,  and  therefore  any  advice 
HiTMi  by  an  attorney  whioh  he  doea  not  himaelf  belicTe  to  be  correct,  and 
«ny  notion  whatever  taken  by  him  with  a  Tiew  of  injurionsly  affecting  hia 
«lient^  or  of  obtaining  aome  advantage  for  tha  attorney  to  the  prejudice  of 
Ida  eliaat^  Jnatifica  a  diabarment:  FtArfiM  OomUjf  Bar  r,  Taylcr,  60  Oonn. 
IL  Kor  can  an  attorney,  without  being  guilty  of  nnprofeaaional  conduct^ 
wae^  to  tha  prejndioe  of  hia  client^  infmrmation  obtained  while  acting  aa  auch, 
•or  aoek  profit  either  by  working  on  the  feara  of  the  dient  that  auch  a  nee 
may  bo  made,  nor  by  opening  negotiationa  with  hia  adveraary  for  employ* 
aMnt^  and  holding  out  the  inducement  that  ho  haa  become  poeaeaaed  of 
knowledge  while  in  the  aerrice  of  hia  client  which  may  make  hia  employ* 
ment  againat  that  client  apecially  effective:  Umied  Btateg  ▼•  CM011,  88  Fed. 

Bop.   24;   In  V  0 ^  73  Wia.  602.    After  appearing  aa  the  attorney 

far  one  litigant  an  attorney  mnat  not  anbaequently  appear  in  the  aame  con* 
troveny  for  hia  adveraary:  PwpU  ▼.  ^^encer,  61  OaL  128.  80  it  haa  been 
keld  that  interfering  between  a  client  and  hia  attorney  by  alandering  the 
latter,  and  inducing  the  client  toforaakehim,  la  nnprofeaaional,  and  may  joi* 
tify  a  diabarment:  Boher^.  8iate»  90  Qa.  153*  The  relation  of  attorney  and 
pliant  ia  of  a  confidential  nature,  and  therefore  any  contract  between  them 
•daring  the  continuance  of  that  relation  ia  oloaely  aemtiniied  to  the  end  thai 
iha  attorney  may  not  gain  any  adyantage  either  from  hia  auperior  knowledge 
'Cr  from  the  confidence  repoeed  in  him,  and  there  have  been  inetancea  In 
whioh  bocanae  of  hia  entering  into  contraota  with  hia  client  of  a  highly 
-advaatageona  character  to  himadf  he  haa  been  deemed  to  have  acted  from 
naconacionable  motivea,  and  to  be  nnfit  to  be  continned  in  hia  prof eaaion,  aa 
w^iare^  ahortly  after  hia  client  became  of  age,  the  attorney  accepted  from 
him  the  loan  of  a  largo  anm  of  money:  InnA  SolieUor^  1  Q.  B.  264.  Aa 
attorney  who^  receiving  aeventeen  hundred  doUara  for  arreara  of  penaiona  col- 
leotod  for  hia  dient^  had  paid  him  leaa  than  one-third  of  that  amount,  and  who 
Jaatified  hia  action  on  the  ground  that  the  agreement  between  him  and  tha 
etient  waa  to  the  effoct  that  he  ahonld  retain  all  over  eight  ddlara  per  month, 
it  not  appearing  that  the  client  knew  of  the  amonnt  to  which  he  waa  en* 
titled,  waa  adjudged  to  have  entered  into  an  unoonacionable  agreement  with 
kia  olieati  and  to  have  thereby  indicated  the  preeenoe  *'  of  a  depraved  pro- 

faaaional  morality":  In  f ^  86  N.  Y.  663.    An  attorney  may  alao  bo 

gnilty  of  mprdoaaional  oondnot  by  aa  advertiaement  indicating  that  he  can 
•obtain  apooial  fiavora  to  whioh  litiganta  are  not  entitled  by  law,  aa  whero  ho 
advertiaaa  that  ha  can  procure  divoroea  withoat  pablioi^,  and  for  oanaea 
Am,  m^  Bbv,  Voite  XLY.— 6 
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not  MUiotioned  by  law:  People  ▼.  Ooodrkh^  70  IlL  148;  People  t.  MaeCahe^ 
18  Gol  186;  86  Am.  St.  Rep.  27a 

Under  the  Head  ef  Vnpro/eesional  Ckmiuet  map  be  Included  all  attempts  am 
the  part  of  aa  attorney  to  pollute  the  adminietration  of  jastioe  by  a  reaorfe 
to  any  form  of  device  for  the  parpose  of  proTenting  a  deoision  of  a  oanao 
upon  the  meritSi  ae  by  deceiving  the  court  or  the  adverse  party  or  hia 
eonnsel,  or  by  testimony  known  to  bo  false  or  forged,  or  by  tampering  with 
witnesses,  or  frandnlently  avoiding  their  presence  in  conrt  when  it  is  sus- 
pected that  their  evidence  will  be  against  the  interests  of  the  attorney  or 
his  olient.  It  is  not  possible  to  specify  sil  the  fraudulent  devices  which  may 
fall  within  the  spirit  of  this  rule  and  for  a  resort  to  which  upon  base  motives 
an  attorney  may  be  disbarred.  The  following  illustrations  will  serve  to 
place  the  eziitenoe  of  the  mle,  beyond  controversy,  and  to  indicate  the  ur* 
onmstanoes  in  which  it  may  with  propriety  be  applied:  Inducing  a  witness 
to  absent  himsolf  from  the  trial  after  the  service  of  a  subpcena  upon  him, 
and  receiving  indemnity  against  the  consequences  of  his  disobedience  to  suoh 
subpcsnat  Siephena  v.  HUl,  10  Mees.  &  W.  28;  1  DowL  N.  8.  669;  6  Jur.  685; 
causing  the  wife  of  a  client  to  visit  the  family  of  a  judge  and  to  seek  by 
oonversation  to  be  had  in  his  presence  to  commit  him  to  the  cause  of  the 
elient  in  advance  of  its  trial:  JSx  parte  Cole,  1  MoCrary  <X  C.  405;  oblitera^ 
ing  a  record  and  antedating  a  writ  to  avoid  the  effect  of  the  statute  of  limi^ 
tations:  Bx  parte  Brown,  1  How.  (Miss)  303;  offering  in  evidence  for  the 
purpose  of  procuring  a  divorce  testimony  known  to  the  attorney  to  be  false 
and  perjured:  PeopU  v.  BeaiUe^  187  liU  553;  31  Am.  St  Rep.  384;  writing 
out  in  advance  of  the  taking  of  a  deposition  answers  to  be  made  by  witi 
Besses  to  be  examined,  and  reading,  or  causing  to  be  read,  those  answers 
when  the  deposition  was  taken,  although  it  was  not  shown  that  the  answers 
were  either  false  or  believed  to  be  so,  the  attorney  having,  however,  from 
time  to  time,  furnished  sums  of  money  to  the  witnesses:  Matter  of  Bldridge^ 
82  N.  Y.  161;  87  Am.  Rep.  558;  oonspiring  and  attempting  to  get  the  attor- 
ney of  his  adversary  drank  for  the  purpose  of  gaining  an  advantage  in  a 
oanse  to  be  tried:  Diekme*  caee,  67  Pa.  St.  160;  5  Am.  Rep.  420;  induotng 
a  United  States  commissioner  to  believe  that  he  had  authority  to  issue  a 
writ  of  habeas  corpus  and  to  admit  a  prisoner  to  bail,  and  thus  bringing 
about  his  escape:  State  v.  Burr^  19  Neb.  593;  presenting  mutilated  copies  of 
papers  to  a  court  for  the  ^purpose  of  deceiving  and  misleading  it:  In  re 
Sendereon,  88  Tenn.  531;  making,  lor  the  purpose  of  obtaining  a  ocutinn* 
ance,  a  showing  known  to  be  false:  Baker  v.  State,  90  Ga.  153;  rabstitating 
the  name  of  his  client  for  his  own  name  in  an  affidavit  to  proouro  alimonys 
People  V.  Learp,  84  IlL  190;  obtaining  a  change  of  the  place  of  trial  by  tha 
use  of  a  forged  affidavit:  Bob  parte  Watte,  64  Ind.  461;  collusion  in  tiia 
manufacture  of  deceptive  evidence  for  the  purpose  of  enabling  a  husband 
to  secure  a  divorce:  In  re  Oale,  75  N.  Y.  526;  prosenting  an  affidavit  con* 
taining  a  statement  known  to  be  false  in  making  or  supporting  a  claim  tor 
pre-emption.  In  re  Keegan,  81  Fed.  Rep.  129;  taking  a  retainer  not  to 
appear  on  behalf  of  a  municipality  in  certain  pending  suits  oommenoed  l^ 
an  attorney  in  his  name  while  he  was  the  official  attorney  of  such  city, 
though  such  retainer  was  taken  after  ha  went  out  of  office,  and  he  never  had 
any  personal  knowledge  of  the  suits:  In  re  Cewdrtp,  69  CaL  52;  58  Am. 
Rep.  545;  and  offering  such  retainer  and  procuring  its  acceptance:  In  re 
Whittemore^  69  CaL  67;  procuring  a  judgment  with  knowledge  that  thereby 
a  fraud  was  being  attempted  against  certain  creditors:  People  T.  Reeffon, 
18  OoL  237;  86  Aol  Sk  Rep.  274;  assisting  a  husband  to  impose  upon  hit 
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wiF«,  and  to  cause  her  to  believe  herself  to  be  legally  diToroed,  and  for  that 
parpooe  forging  the  name  of  an  ofiBoer  of  the  court  to  a  paper  purporting  to 
be  A  oopy  of  » decree  annulling  the  marriage:  Matter  qf  Ptienon^  8  Paige» 
510;  Joining  in  a  conspiracy  to  cheat  and  defraud  tradeamen»  induding 
among  its  overt  aeto  the  collusive  signing  of  judgments  and  issuing  write  of 
executioii  theieon:  In  rt  Khg^  8  Q.  B.  129;  10  Jnr.  7;  15  I*  J.  Q.  B.  2; 
pretending  to  strike  an  averment  out  of  a  complaint  when  told  that  it  waa 
false,  and  procuring  his  client  to  verify  such  complaint^  in  the  belief  that 
•nch  averment  had  been  stricken  therefrom:  People  v.  Peanont  86  GaL  472. 
Misoondnct  of  the  class  of  which  we  are  here  speaking  may  be  to  subserve 
n  purpose  personal  to  the  attorney,  and  not  involving  any  action  or  proceed- 
ing in  which  he  if  representing  another,  as  where  he  produces  a  license  from 
a  court  of  another  stoto  and  procnrea  his  admission  to  practice  thereon, 
though  snob  license  baa  been  revoked  in  the  atato  wherein  it  was  grantodi 
Im  re  LoweiUkal,  61  CaL  122;  Beam  ▼.  Stone  (Oklahoma^  Feb.  2,  1894),  85 
Pac  Rep.  578.  It  is  essential  to  support  a  disbarment  in  this  class  of  cases 
tiiat  the  action  of  the  attorney  should  have  been  prompted  by  unworthy 
motives*  and  he  cannot  be  disbarred  because  he  made  a  motion  which  waa 
■ot  supported  by  the  faets:  WkuSktr  v.  DaingerJUld^  20  CaL  427;  or  corrected 
a  decree  after  it  had  been  signed,  by  inserting  immaterial  words  omitted 
tiberefrom,  through  clerical  oversight:  State  r»  Fhdefft  80  Fhu  826. 

ComUmfte  and  Cakmmke  qfCourte  and  Judgee. — We  reach  now  the  oonsid* 
flfution  of  a  eUss  of  causes  or  alleged  causes  of  disbarment  arising  out  of  the 
oondnet  of  attorneys  towards  judges  and  courts  not  involving  the  practice  of 
any  deoeption  upon  them,  or  any  scheme  to  corrupt  or  embarrass  the  adminis- 
tratioa  cl  justice  by  misrepresentation,  deceit^  or  the  use  of  false  or  forged 
testimony,  or  the  suppression  of  unfavorable  evidence  of  any  character,  but 
rather  by  the  use  of  offensive  language  to  a  judge  or  courts  or  the  attributing 
to  bim  or  it  of  unworthy  motives,  and  the  seeking  thereby  to  bring  judicial 
tribunals  or  officers  into  contempt  by  disparaging  their  motives  cr  learning, 
or  both.  If  oourto  may  disbar  for  any  of  these  causes^  it  ia  evident  that 
they  should  proceed  with  very  great  caution,  and  decline  to  act  otherwise 
than  by  inflicting  punishment  as  for  a  contempt,  except  in  very  aggravated 
or  extraordinary  oases.  The  administration  of  jastioe  demands  fearless 
advocates  and  a  freedom  of  speech  which  shall  be  absolutely  untrammeled^ 
provided  that  it  be  addressed  to  questions  which  may  fairly  be  deemed  to 
be  inv<dved  in  the  cause,  and  not  oonsist  of  mere  denunciations  upon  extrin* 
sie  matters  not  presented  by  the  evidence  or  record  before  the  court.  In 
every  other  class  of  proceedings  for  disbarment  courta  have  inriated  that  the 
objeol  of  the  proceedings  and  judgment  was  not  for  the  punishment  of  the 
attorney,  but  rather  for  the  revocation  of  a  license  which  would  not  have 
been  granted  in  the  first  place  hjtd  the  court  known  that  the  attorney  was 
deficient  in  mental  or  moral  qualities,  and  that  the  disbarment  is  for  the 
protection  of  the  public,  or,  at  least»  that  portion  thereof  whose  business 
may  require  their  interest  to  be  represented  before  judicial  tribunals  by 
persons  of  ability,  learnings  and  integrity.  If  it  be  true  that  disbarment 
cannot  be  justified  on  the  ground  that  it  ia  an  infliction  of  just  punishment 
for  misdeeds,  then  the  instances  in  which  a  court  may  proceed  to  strike 
the  name  of  an  attorney  from  the  rolls  because  of  his  acto  or  words  involv- 
ing  a  contempt  of,  or  want  of  confidence  in,  such  court,  or  any  member 
thereof,  must  be  extremely  rare.  In  so  far  as  an  act  done  or  word  spoken 
may  merit  punishment*  aoonrtshoald  proceed  to  punish,  as  it  may  always 
do^  hf  Tirtna  ol  ito  inherent  power  to  deal  with  persona  found  guilty  «f 
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eoDtempI;  We  may  afipree  with  the  opinion  of  the  conrt  in  the  principal 
ease  that  the  eonrae  praotioed  by  the  attorney  was  ^'intokraUe,"  thftt  '*il 
«annot  be  snflfered  by  any  ooonpant  of  the  bench  who  hat  a  jnit  aenae  of 
Ilia  duty  to  the  public  to  preserve  the  dne  dignity  of  their  eonrta,"  without 
Assenting  to  the  order  of  disbarment; — for  intolerable  acta  nay  be  punished 
•nd  the  dignity  of  the  oonrt  may  be  preserred  by  summary  proceedings  to 
punish  contempts,  but  if  we  agree  with  the  court  that  the  attorney  mm 
guilty  "of  a  palpable  attempt  to  influence  the  decision  of  the  conrt  by  baM 
Appeals  to  the  timidity  of  its  justices,"  then  from  the  order  of  diabarmeal 
there  can  be  no  dissent^  because  he  who  seeks  to  influence  the  aetion  of  a 
court  by  the  means  suggested  proves  the  ezistenoe  of  a  wrongdoer  of  m 
depraved  and  corrupt  moral  nature,  seeking  to  accomplish  his  objects^  orea 
In  the  halls  of  justice,  by  depraved  and  dishonest  methods;  and  giving  aasar> 
«nce  that  he  will  continue  in  the  future  what  he  has  attempted  in  the  paaki 
There  can  be,  and  there  is,  no  doubt  that  every  action  on  the  part  of  aa 
«ttorney  for  the  purpose  of  coercing  a  judge  in  the  decision  of  a  cause, 
irhether  it  consists  of  a  personal  attack,  or  of  threats,  or  of  any  other  means 
^  intimidation,  indicates  an  unquestionable  unfitness  for  the  discharge  of 
the  dntiea  of  an  attorney,  and  requirea  his  disbarment:  Eas  parie  (7ofs  1 
McCrary  01  O.  405.  That  misconduct  toward  a  judge  or  court  may  con* 
otitute  a  sufficient  cause  of  disbarment,  though  it  relates  to  a  past  act  or 
'decision,  and  therefore  cannot  have  the  purpose  of  influencing  or  coercing  i^ 
we  do  not  deny,  but  as  disbarment  is  not  for  punishment^  but  for  purifica* 
tion,  an  act  cannot  justify  it,  "although  in  contravention  of  the  rights  of  tho 
'Oourt^'*  unless  it  has  been  "induced  by  a  vicious  or  immoral  incentive** t 
fTdtfMm  V.  CitimnB*  Scaring*  BaHk,  6  S.  O.  159.  The  act  of  an  attorney 
^waid  a  private  dtisen  may  be  of  so  vicious  a  nature^  and  exhibit  anch  a 
defiance  of  law  and  of  right  that  it  could  proceed  only  from  a  vicioQ%  lai^ 
less  culprit  so  manifestly  at  war  with  law  and  right  that  it  is  worse  thaa 
^oUy  to  retain  him  as  aa  officer  of  the  oonrt  to  aid  it  in  the  administratjon 
-of  jnstioe.  Similar  acts  done  to  a  judge  do  not  any  tho  less  indicate  tho 
vnfitness  of  the  doer  to  be  eontinned  in  tho  office  of  attorney.  Therefore^ 
•a  personal  attack  upon  a  jndge  for  his  action  aa  such^  or  a  threatening  hia 
with  personal  chastisement  for  his  conduct  during  the  trial  of  a  causo^  ia  a 
sufficient  cause  of  disbarmenti  Beene  v.  Stols,  22  Ark.  148;  BradlKg  T« 
JViAcr,  13  WalL  335.  In  determining  the  oaae  last  dted  the  court  aaidt 
^'  But  on  the  other  hand  the  obligationa  which  attorneya  impliedly  assumsb 
if  thoy  do  not  by  express  declaration  take  upon  themselves,  when  they  are 
«dmittod  to  the  bar,  is  not  merely  to  be  obedient  to  the  oonstitutioa  and 
the  laws,  but  to  maintain  at  all  times  the  respect  dne  to  oonrts  of  jnatioa 
and  judicial  officera.  This  obligation  is  not  discharged  by  merely  obeerv* 
iBg  the  rules  of  conrteona  demeanor  in  open  oonrt^  but  it  includes  abstain* 
log  out  of  court  from  all  insulting  language  and  offensive  oonduct  toward 
the  judges  personally  for  their  judicial  acts.*  *  In  matters  ooUateral  to  offi* 
oial  duty,'  said  Chief  Justice  Gibson  in  the  Cose  of  Av$U%  6  Rawle  191«  28 
Am.  Dec  657t  *the  jndge  ia  on  a  level  with  the  members  of  the  bar  aa  he  it 
with  his  fellow*citiieiiSb  his  title  to  distinction  and  respect  resting  on  no 
other  foundation  than  his  virtues  and  qualities  as  a  man.  But  it  ia  never* 
theless  evident  that  professional  fideli^  may  be  violated  by  acta  which  fall 
without  the  line  of  professional  functions^  and  which  may  have  been  per* 
formed  out  of  the  pale  of  the  court.  Such  would  be  tho  oonsequences  of 
t»eating  or  insulting  a  jndge  in  the  street  for  a  judgment  in  court.  No  ono 
would  protend  that  aa  attempt  to  control  the  deUberation  of  tho  boaofa,  by 
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the  apprehension  of  yioleDce,  uid  snbject  the  jadgei  to  the  power  of  thoeo 
vho  are,  or  onght  to  be,  subordinate  to  them,  is  oorapatible  with  profes*. 
donal  dnty,  or  the  jndioial  independence  so  indispensable  to  the  administra-^ 
tion  ol  justice.  And  an  enormity  ot  the  sort^  practiced  but  on  a  single- 
judge,  would  h9  an  offense  as  much  against  the  court,  which  is  bound  to- 
protect  all  its  members^  as  if  it  had  been  repeated  on  the  person  of  each  ol 
them,  because  the  consequence  to  suitors  and  the  public  would  be  the  sarne^: 
and  whatever  may  be  thought  in  such  a  case  of  the  power  to  punish  for  con* 
tempts  there  can  be  no  doubt  of  the  existence  of  a  power  to  strike  the  offend* 
ing  attorney  from  the  roll."* 

Under  a  statute  authorising  the  Justices  of  the  supreme  eourt  at  their 
discretion  to  strike  the  uame  of  an  attorney  or  counselor  at  law  from  the 
roll  for  misconduct  in  office,  an  attorney  was  charged  with  and  fonnd  guilty 
of  addressing  a  judge  upon  the  street  in  abusive,  insnlting,  and  threatening 
lAQguage  concerning  his  judicial  action  in  a  cause  still  pending  and  undo* 
termined  and  threatening  to  expose  him  by  publishing  accusations  in  the 
Bewspapers.  The  court,  in  determining  that  the  case  was  a  proper  one  for 
its  action,  said:  "  The  right  of  lawyers,  in  common  with  other  persons,  te 
eriticise^  in  a  legitimate  manner  the  conduct  and  rulings  of  judicial  officers 
is  recognised,  but  this  right  never  extends  to  nor  justifies  indignities  to  such 
officers  concerning  proceedings  in  court,  which  indignities  would  properly 
be  characterized  as  outrages  if  perpetrated  upon  private  citizens  concerning 
other  matters'* :  People  v.  Oreen,  7  Col.  237;  49  Am.  Rep.  351.  A  case  very 
eloeely  resembling  the  principal  case  is  that  of  People  v.  Oreen^  9  CoL  506^ 
in  which  an  attorney  was  prosecuted  for  charging  a  judge  and  an  attorney 
with  bribery  in  proceedings  pending  in  a  court,  and  for  attempting  to  remove 
such  judge  and  attorney  when  there  was  in  fact  no  foundation  or  probable 
cause  for  the  charges  thus  made.  As  in  the  principal  case  the  final  action 
of  the  court  was  apparently  influenced  by  the  fact  that  the  offender  had  been 
before  it  on  a  previous  occasion  for  conduct  of  a  somewhat  similar  charao* 
ter.  In  determining  upon  his  disbarment,  the  court  said:  ''Neither  the 
letter  nor  the  spirit  of  the  attorney's  privilege  permits  him  to  enter  our 
oourts  and  spread  upon  judicial  records  charges  of  a  shocking  and  felonious 
character  against  brother  attorneys,  and  against  judges  engaged  in  the  ad« 
ministration  of  justice,  upon  mere  rumors,  coupled  with  facts  which  should, 
of  themselves,  create  no  suspicion  of  official  corruption  in  a  just  and  fair 
mind«  And  although,  in  actions  of  libel  and  slander,  it  has  been  thought 
wise  to  exempt  them  from  liability  for  defamatory  words,  published  or 
spoken,  in  the  course  of  judicial  proceedings,  provided  such  words  are  ma* 
terial,  in  a  disbarment  proceeding,  the  recognition  of  such  a  privilege  could 
neither  tecnre  justice  nor  advance  the  independence  of  the  bar.  On  the 
contrary,  its  inevitable  tendency  would  be  to  destroy  the  respect  due  to  the 
profession  as  well  as  to  the  bench,  and  cripple  the  influence  and  usefulness  ol 
both."  In  some  of  the  statutes  undertaking  to  specify  in  a  generel  way  the 
dntiec  of  attorneys,  they  are  required  to  maintain  at  all  times  the  respect  due 
to  conrts  of  justice  and  j udictal  officers.  This  is  understood  to  be  among  their 
duties  by  the  common  law,  and  disbarments  have  been  based  upon  a  viola- 
tion of  this  duty,  though  it  has  not  been  enjoined  by  any  statute  of  the  state 
etfaerwise  than  by  the  general  adoption  of  the  common  law  as  a  rule  of  de- 
eision  in  the  absence  of  statutes  conflicting  with  it.  Hence  an  attorney 
who,  when  advised  of  a  decision  ol  the  supreme  coort  agaiust  his  client^ 
responded,  "Yes;  that's  a  son  of  a  bitch  of  a  court— one  bribed  and  the 
ether  I  don't  know  what|"  was  disbarred:  In  r$  Brwm,  8  Wyo.  12L 
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It  18  in  a  general  sense  trae  that  it  Is  the  duty  of  attorneys  to  maintain 
the  respect  dne  to  conrts  and  judicial  tribunals,  but  the  oourta  ought  to 
assist  them  in  so  doing  by  being  respectable.  The  rule  was  never  intended 
to  protect  judges  from  adverae criticism,  andean  never  be  properly  applied 
nnless  the  offensive  language  is  not  only  insulting  in  its  nature,  but  is  either 
employed  for  the  purpose  of  intimidating  a  court  or  judge  or  of  subjecting 
judicial  proceedings  to  oontempt»  and  arousing  a  suspicion  or  conTiction  that 
•uch  proceedings  are  corrupt,  and  thereby  inci tin {{ the  pnblio  to  acts  of  law- 
lessness in  defense  or  vindication  of  supposed  rights,  rather  than  resorting  to 
the  legally  constituted  tribunals  for  redress.  An  attorney  as  well  as  any 
other  citizen  has  a  perfect  right  to  criticise  the  actions  and  decisions  of  courts 
and  judges,  though  neither  has  any  right  to  indulge  in  calumny  without 
reasonable  canse,  nor  to  express  his  views  in  a  manner  indicative  of  malevo- 
lence or  other  wrongful  incentive  to  action,  rather  than  manifesting  his  dis- 
approval of  what  he,  upon  probable  cause,  believes  to  be  either  the  mistaken 
or  deliberately  wrongful  action  of  the  court  or  jndge.  As  between  an  attor- 
ney and  his  client  he  may  discuss  the  fitness  of  a  judge  before  whom  a  canso 
is  to  be  brought  for  trial,  "  and  the  peculiar  influences  which  may  work  upon 
his  mind  in  favor  of  the  one  side  or  the  other  to  a  oontroversy"  t  B»  parl$ 
Cokf  1  McCrary  C.  G.  405.  An  attorney  may  address  a  letter  to  a  judgo 
expressed  in  respectful  language,  stating  that  he  has  lost  the  confidence  of 
the  public,  and  suggesting  the  propriety  of  his  resigning  from  office:  Austin* 
orr«e,  6  Rawle,  91;  28  Am.  Deo.  667«  And  a  mere  libel  upon  a  jndge  is  not 
a  cause  of  disbarment  unless  its  object  is  shown  to  have  been  "  the  acquire* 
ment  of  an  influence  over  a  judge  in  the  exercise  of  his  judicial  functions  by 
the  instrumentality  of  popular  prejudices,"  and  a  disbarment  therefor  will 
not  bo  ordered  where  it  is  found  that  the  motives  of  the  libel  were  "a  desire 
for  notoriety,  partisan  malice,  and  a  willful,  headlong  seal  to  promote  par* 
tisan  interests** :  Bx  parte  Steinman,  95  Pa.  St  220;  40  Am.  Rep.  837. 
There  are  decisions  which  go  very  far  toward  affirming  that  an  attorney 
may  employ  very  extreme  language  of  and  concerning  a  judge  and  his  mo> 
tives  and  rules  of  action  as  such,  provided  the  language  was  not  used  in  conrt^ 
but  is  a  mere  expression  of  the  ill-feeling  and  ill  opinion  of  one  man  toward 
another!  Jachon  v.  State,  21  Tex.  668.  This  case  is  an  extreme  one,  and, 
perhspn,  eannot  be  approved  unless  on  the  ground  that  the  language  com* 
plaiueti  of  was  need  during  9r  exciting  political  contest,  and  in  a  part  of  the 
country  where  political  adversaries  are  somewhat  prone  to  employ  exagger* 
ated  terms  of  disapproval.  There  is,  however,  we  think,  no  doubt  tiiat 
though  language  need  toward  a  court  or  judge  is  unjustifiable,  and  oonsti- 
tntea  a  contempt,  snoh  as  may,  and  ought  to,  be  pnnished,  yet  that  the 
punishment  therefor  ean  never  properly  include  the  disbarment  of  the 
offender,  nnless  his  conduct  is  such  as  to  establish  his  nnflhoosa  to 
tha  dtttiM  of  his  profession:  A  porfs  Robkmmt  19  WalL  606^ 
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pos  Cauvorhia,  514.] 

fclBS  0Mna&— The  daoision  of  aa  ftppellato  court  on  appeal  at  to  a  foe^ 
tiiMi  of  fact  doea  not  become  the  law  of  the  ease. 

B»i¥¥it,  Wbbii  Sntitlbd  to  Ck>ififi8Sioiia. — ^To  entitle  a  broker,  onder  a 
eontraet  anthoriaing  him  to  tell  stocks  and  to  receire  as  his  commission 
aQ  ha  oonld  obtain  above  a  designated  price,  to  recover  snch  commission 
when  BO  sale  is  actually  oonsummated,  he  must  prove  that  he  found  a 
poxchaaer  ready,  willing,  and  able  to  buy  the  property  on  the  terms 
fixed,  and  either  that  he  procured  from  that  person  a  valid  contract 
liinding  him  to  make  the  purchase,  or  that  he  brought  the  vendor  and 
tho  propoeed  purchaser  together  so  that  the  vendor  might  have  secured 
■nch  eontraot  had  he  so  desired.  Readiness  and  wiUingnesa  to  pur* 
ehaae  ean  be  shown  only  by  an  offer  on  the  part  of  the  purchaser  to  the 
▼endor  to  enter  into  the  contract  of  purchase,  or  by  the  execution  on 
the  part  of  the  parohaser  of  a  valid  contract  of  purchase. 

Cmtkact  witr  Brokbb  PaiYBNTiira  Pxrformaivox.— A  broker  author^ 
iaed  to  sell  property,  and  who  informs  his  principal  that  there  is  a  party 
willing  to  pniohase  on  the  terms  upon  which  the  principal  had  author* 
iaed  the  sale  to  be  made,  but  without  stating  who  ia  the  proposed  pur* 
eiiaaer,  cannot  recover  his  commissions,  though  the  principal  refused  to 
make  the  sale,  if  the  purchaser  never  entered  into  any  valid  and  enforce* 
able  oontract  of  purchase,  and  never  made  any  offer  to  the  principal  to 
do  so.  The  refusal  of  the  principal  doe^not  entitle  the  broker  to  the 
benefit  which  would  have  accrued  to  him  upon  performance,  if  he  «• 
bia  part  had  not  so  far  performed  hia  contract  as  to  obtain  a  valid  eon* 
tract  of  purchase. 

JVRT  Tbial. — A  court  should  not  instruct  a  jury  that  evidence  of  the  orsl 
admissions  of  a  party  should  be  received  with  caution,  when  it  ia  the 
only  kind  of  evidence  which  in  the  nature  ol  the  ease  his  adversary 
could  procurer 

BviDBKOB — DxcLARATiovs  AoooKPANTiiro  AcT8.~If,  iu  an  action  to  recover 
compensation  as  broker,  the  plaintiff  claims  that  the  principal  repudiated 
the  contract  authorising  the  broker  to  sell  certain  stocks,  it  is  compe- 
tent for  the  defendant  to  prove  that  he  kept  snch  stocks  in  the  hands 
of  a  third  person  for  delivery  to  any  purchaser  whom  the  broker  might 
prodnos^  and  he  may  also  prove  in  connection  with  those  acts  any 
declaration  made  at  the  time  as  oharacteriaing  those  aots  as  a  part  of 
theres^ettai 

Naphtaly^  Freidenrich  &  Ackerman^  John  A.  Wright^  and 
William  H.  H.  HaH^  for  the  appellant, 

D.  William  DouihiU  and  Edward  J.  PringU^  for  the  re- 
epondent, 

*^*  Van  FlbbT|  J.  This  is  an  action  to  recover  the  earn 
of  one  hondred  and  twenty-five  thousand  dollars,  oommis- 
sions  for  the  sale  of  mining  stocks.  Plaintiff  alleges  that,  bj 
a  written  contract  with  Thomas  H.  Bljthe,  defendant's  intes- 
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tate,  he  was  authorized  to  negotiate  a  sale  of  said  stocks  for 
three  hundred  thousand  dollars,  and  was  to  receive  as  his 
oommission  all  that  he  could  obtain  for  the  stock  above  that 
price;  that  he  procured  a  purchaser  at  the  net  price  of  four 
hundred  and  twenty-five  thousand  dollars,  who  was  ready, 
willing,  and  able  to  pay  that  sum  for  the  stock;  and  thai 
Blythe  refused  to  make  the  sale  or  convey  the  stock  to  the 
purchaser. 

The  cause  was  tried  before  a  jury,  and  a  verdict  was  ren«^ 
dered  for  the  defendant.  Plaintiff  appealed  to  this  courts 
and  the  judgment  was  reversed  and  the  cause  remanded  for 
a  new  trial:  Mattingly  v.  Roach,  84  Cal.  207.  A  second  trial 
was  had  before  a  jury^  which  resulted  in  a  verdict  for  the 
plaintiff  for  the  full  amount  claimed.  The  defendant  appeals^ 
and  assigns  error  in  the  instructions  and  other  rulings  of  the 
court,  and  insufficiency  of  the  evidence  to  justify  the  verdioU 

Respondent  contends  that  on  the  former  appeal  the  ques*^ 
tion  of  the  sufficiencv  of  the  evidence  to  sustain  a  verdict  for 
plaintiff  was  decided  in  favor  of  plaintiff;  that  plaintiff's  evi* 
dence  was  substantially  the  same  on  the  last  trial  as  on  the 
first;  and  that  the  decision  on  that  point  has  become  the  law 
of  the  case,  and  precludes  us  from  now  considering  the  suffi'* 
eiency  of  that  evidence. 

The  facts  upon  which  this  contention  is  based  are  theset 
On  the  former  appeal  plaintiff  (then  appellant)  contended 
that  a  certain  instruction,  given  at  the  request  *^^  of  defend* 
ant,  was  erroneous.  In  reply  defendant  (then  respondent) 
urged  that  the  evidence  would  not  have  supported  a  verdict 
for  plaintiff  even  if  the  instruction  in  question  had  not  been 
given,  and  that,  therefore,  the  alleged  error  was  without 
|Hrejudice  to  plaintiff.  In  response  to  that  objection  we  said 
that,  in  our  opinion,  plaintiff  had  produced  testimony  tend* 
ing  to  sustain  his  side  of  the  case,  that  no  motion  for  nonsuit 
had  been  made,  and  that  the  case  was  properly  submitted  te 
the  jury  for  its  determination  as  to  the  facts.  The  instruo» 
tion  in  question  was  held  erroneouSi  and  the  judgment  wae 
reversed  for  that  reason  alone. 

It  is  settled  beyond  controversy  that  a  decision  of  thie 
eourt  on  appeal,  as  to  a  question  of  fact,  does  not  become  the 
law  of  the  case.  But  plaintiff  contends  that  the  question  thue 
presented  of  the  insufficiency  of  the  evidence  to  support  a^ 
yerdict  for  plaintiff  was  a  question  of  law,  and  was  the  very 
fact  in  judgment  on  that  appeal.    Assuming,  without  decid*^ 
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ing,  that  that  view  is  oorreot,  we  aro,  neyerthelees,  of  opinion 
that  the  point  now  presented  is  not  the  same  as  that  so  8op« 
posed  to  have  been  decided  on  the  former  appeal,  and  that 
we  are  therefore  now  entitled  to  consider  it  without  being 
oonolnded  hy  the  former  decision.  We  adhere  to  what  was 
said  on  that  subject  in  Wixon  ▼•  Devins^  80  Gal.  888,  and  will 
not  extend  the  application  of  the  doctrine  of  the  **  law  of  the 
case"  beyond  the  oases  in  whioh  it  has  hitherto  been  held 
to  apply. 

On  the  former  appeal  defendant  was  not  entitled  to  dis- 
pute the  correctness  of  the  rulings  of  the  court  below,  or  of 
the  theory  on  whioh  the  case  had  been  submitted  to  the  jury. 
The  verdict  being  in  his  &vor,he  oould  not  assign  error;  and, 
on  plaintiff's  appeal,  we  were  bound  to  assume  the  correct- 
nese  of  the  instructions  given  at  plaintifi^s  request.  Those 
instructions,  whether  correct  or  otherwise,  were  binding  upon 
the  jury;  and  plaintiff  was  entitled  to  a  verdict  in  accord- 
ance with  those  instructions,  if  the  evidence  warranted  it: 
Emerson  v.  Santa  Clara  County^  40  CaL  643;  Aguierre  v. 
Alexander,  68  *^®  Cal.  21,  80;  Deelet  v.  Saw,  71  CaL  652. 
On  that  appeal,  therefore,  the  only  question  which  we  could 
possibly  consider  as  to  the  sufficiency  of  the  evidence  was 
whether  the  evidence  was  sufficient,  under  the  instructions 
actually  given  and  not  objected  to  by  plaintiff,  to  have  sup- 
ported a  verdict  in  his  favor  had  one  been  rendered.  On  the 
present  appeal  defendant  contends  that  the  theory  on  which 
the  case  was  given  to  the  jury,  which  was  substantially  the 
same  as  at  the  first  trial,  was  incorrect,  and  that  the  instruc- 
tions were  contrary  to  law;  and  that  the  evidence  is  insuffi- 
cient to  justify  a  verdict  for  plaintiff,  under  the  rules  of  law 
as  they  should  have  been  given  to  the  jury.  It  is  evident 
that  no  such  question  was  or  could  have  been  considered  or 
decided  on  the  former  appeal;  and,  if  there  are  any  expres- 
sions in  the  former  opinion  which  at  first  glance  might  ap- 
pear to  refer  to  that  question,  they  must  be  confined  in  their 
application  to  the  question  then  actually  before  the  court 

In  addition  to  these  considerations  we  are  also  of  opinion 
that  as  to  at  least  one  material  point — ^the  alleged  repudia- 
tion of  the  contract  by  BIy  the — ^the  evidence  is,  as  we  shall 
diow,  materially  different  from  that  on  the  former  trial. 

For  these  reasons  we  think  that  we  are  at  liberty  to  con* 
aider  the  points  made  by  appellant  without  fiirther  reference 
to  the  former  opinion. 
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1.  At  the  request  of  the  plaintiff  the  court  gave  the  jury 
the  following  instruction:  *'  The  authority  given  to  the  plain- 
tiff by  exhibit  B  to  sell  the  stock  of  the  Blue  Jacket  Mining 
Company  for  a  sum  not  less  than  three  hundred  thousand 
dollars  did  not  authorize  the  plaintiff  to  execute  in  the  name 
of  Thomas  H.  BIythe  any  written  contract  with  a  purchaser 
or  to  bind  BIythe  to  a  purchaser,  but  only  to  procure  a  pur- 
chaser,  and  this  might  be  done  verbally  by  bargain  with  the 
purchaser." 

It  is  evident  that  the  question  of  the  power  of  plaintiff  to 
bind  BIythe  by  a  contract  of  sale  of  the  stock  does  not  arise 
in  this  case;  and  this  instruction  therefore  means,  and  must 
have  been  understood  by  the  jury  '^*  to  mean,  that  plain* 
tiff  would  fully  perform  the  conditions  of  his  contract  with 
BIythe,  and  earn  his  commissions  by  merely  obtaining  from 
a  purchaser  a  verbal  bargain  to  buy  the  stock. 

The  court  also,  at  the  request  of  plaintiff,  gave  the  follow* 
ing  instruction:  ''If  the  jury  believe  that  the  plaintiff  found 
a  purchaser  who  was  able,  ready,  and  willing  to  purchase  and 
pay  for  the  stock  of  the  Blue  Jacket  mine  at  five  hundred 
thousand  dollars,  or  any  sum  above  three  hundred  thou* 
sand  dollars,  before  the  fifteenth  day  of  February,  1883,  and 
informed  Thomas  H.  BIythe  of  the  fact  in  season,  so  that  a 
sale  could  have  been  consummated  before  the  fifteenth  day 
of  February,  1883,  and  the  said  BIythe  refused  to  make  a 
sale,  then  the  plaintiff  is  entitled  to  recover.'' 

These  instructions  do  not  correctly  state  the  law.  In  order 
to  entitle  a  broker,  under  such  a  contract,  to  recover  com- 
missions where  no  sale  has  actually  been  consummated,  it  is 
incumbent  on  him  to  prove  that  he  found  a  purchaser  ready, 
willing,  and  able  to  buy  the  property  on  the  terms  fixed,  and 
either  that  he  procured  from  that  person  a  valid  contract 
binding  him  to  purchase  the  property  upon  those  terms,  or 
that  he  brought  the  vendor  and  the  proposed  purchaser  to* 
gether  so  that  the  vendor  might  have  secured  such  contract 
if  he  desired.  On  no  other  terms  can  he  recover:  Ounn  v. 
Bank  of  California^  99  Cnl.  349.  The  readiness  and  willing* 
ness  of  a  person  to  purchase  the  property  can  be  shown  only 
by  an  offer  on  his  part  to  purchase;  and  unless  he  has  actu* 
ally  entered  into  a  contract  binding  him  to  purchase,  or  has 
offered  to  the  vendor,  and  not  merely  to  the  broker,  to  enter 
into  such  a  contract,  he  cannot  be  considered  a  '* purchaser." 
Such  a  contracti  in  this  case^  would  be  within  the  statute  of 
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firauds,  and  most  be  in  writing  (Code  Civ.  Proc.,  sec.  1973, 
sobd.  4;  CIt.  Code,  seo.  1739),  there  being  no  pretense  that 
the  parohaser  had  received  any  part  of  the  stock  or  paid  any 
pari  of  the  price.  The  coort  should  have  instructed  the 
***  jury  in  accordance  with  these  principleSi  and  the  above 
insimciionfl  were  erroneous. 

2.  It  follows  also  from  these  principles  that  the  evidence 
did  not  jostify  the  verdict  The  evidence  produced  by  plain- 
tiff at  the  most  tended  only  to  show  that  plaintiff,  within. 
the  time  limited,  found  a  person  in  London  who  offered  ver- 
bally to  purchase  the  stock  for  four  hundred  and  twenty-five 
thoosand  dollars  net;  that  plaintiff  communicated  that  fact 
V>  Blytbe  without  in  any  way  naming  or  pointing  out  the 
porohaser;  and  that  Blythe  thereupon  refused  to  make  the 
sale.  No  contract  was  obtained  from  the  supposed  purchaser 
which  could  bind  him  in  any  way,  nor  was  it  shown  that 
Blythe  was  aware  who  he  was,  or  did  any  thing  to  prevent 
plaintiff  from  performing  the  condition  of  the  contract. 
Counsel  for  plaintiff  contend  that  the  evidence  shows  that 
Blythe  unequivocally  refused  to  perform  his  contract;  and 
they  claim  that,  under  section  1612  of  the  Civil  Code,  his 
refusal  to  perform  entitled  plaintiff  to  all  the  benefits  which 
he  would  have  obtained  if  the  contract  had  been  performed 
by  both  parties.  Such  is  not  the  law.  In  some  cases  of  bi- 
lateral contracts  a  refusal  on  the  part  of  one  party  to  perform 
the  contract  has  been  held  to  amount  to  a  prevention  of  per^ 
formance  by  the  other  party.  But  where,  as  here,  the  con* 
tract  is  unilateral,  the  party  to  whom  the  promise  is  made 
cannot  recover  without  proof  of  performance  of  the  condition 
upon  which  the  promise  depends;  and  in  such  cases  a  mere 
refusal  by  the  promisor  to  perform,  or  even  an  entire  repudia- 
tion by  him  of  the  contract,  does  not  of  itself  amount  to  pre- 
vention. In  no  event  could  plaintiff  become  entitled  to 
commissions  without  procuring  a  purchaser  in  the  manner 
before  pointed  ouL  If  be  had  procured  such  a  purchaser 
Blythe's  refusal  to  sell  would  not  have  strengthened  plain- 
tiff's case;  as  he  did  not  procure  one,  and  was  not  prevented 
by  an  act  of  Blythe  from  procuring  one,  the  alleged  refusal 
is  immaterial. 

But  we  do  not  think  that  the  evidence  tends  to  show  **^ 
that  Blythe  repudiated  the  contract,  or  even  refused  to  sell 
the  stock  as  he  had  agreed.    The  only  testimony  on  this  sub- 
ject ia  that  of  plaintiff's  witness  Ledden,  who  testified  that  he 
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took  to  Blythe  a  letter  from  plaintiff  stating  that  plaintiff 
had  Bold  the  Btook  in  London  for  five  hundred  thousand  dol- 
lars, and  that  the  money  was  ready  in  London  to  pay  for  it; 
that  Blythe  thereupon  became  angry,  and  ''  said  he  would  not 
eell  it"  The  witness  asked  ''  if  he  was  going  to  carry  out  the 
conditions  of  the  letter,  and  he  said  *  No.'  He  said  that  the 
amount  was  too  small,  or  something  to  that  effect — ^that  he 
bad  to  divide  up  the  amount  that  he  was  to  get  with  several 
parties,  and  that  he  would  not  carry  out  the  condition.  He 
said  that  perhaps  other  arrangements  could  be  made  that 
would  be  satisfactory  to  him,  or  something  to  that  effect.'^ 
The  witness  remembered  nothing  further  as  to  the  contents 
of  the  letter,  though  bethought  it  contained  something  more. 
The  only  other  testimony  concerning  the  contents  of  the  let- 
ter was  that  of  the  plaintiff  and  the  witness  Wand,  neither 
of  whom  could  state  any  thing  further  concerning  them. 

It  is  evident  that  that  testimony,  if  believed,  proved  noth- 
log,  unless  in  connection  with  the  contents  of  the  letter  re* 
ferred  to.  If  that  letter  contained  nothing  beyond  the  bare 
statement  testified  to  by  the  witnesses,  Blythe's  language 
amounted  to  nothing,  for  there  was  nothing  for  him  to  act 
upon.  If,  on  the  other  hand,  it  contained  a  statement  of  the 
conditions  of  the  sale,  as  the  witness  Ledden  seems  to  imply, 
then,  without  knowing  what  were  the  conditions  so  stated,  it 
is  impossible  to  determine  whether  Blythe's  refusal  was  justi* 
fied  or  not.  It  appears  by  the  testimony  of  plaintiff's  witnessi 
Borgen,  the  supposed  purchaser,  that  the  money  was  to  be 
payable  in  London.  If  the  letter  so  stated  then  Blythe  was 
justified  in  refusing  to  accept  the  proposition,  for,  under  his 
contract,  he  was  entitled  to  payment  in  San  Francisca  It 
should  be  observed  that  on  the  former  trial  the  witness  Ledden 
testified  that  Blythe  ^^'  said  that  '4f  the  money  was  in 
hand  he  would  not  accept  it";  and  we  considered  that  such 
a  statement  would  excuse  the  plaintiff  from  sending  or  ten- 
dering the  money  to  him  at  San  Francisco.  But  the  witness 
did  not  so  testify  on  the  last  trial,  and  there  is  now  nothing 
in  the  testimony  to  show  that  Blythe  in  any  way  repudiated 
his  contract;  certainly  nothing  tending  to  show  any  act  on  his 
part  which  could  have  prevented  plaintiff  from  procuring  a 
pnrchaser.r 

The  evidence  is  ali?o  insufiScient  to  show  that  the  supposed 
purchaser  had  the  ability  to  purchase  the  stock  at  the  pries 
named.    The  only  evidence  on  that  point  is  his  own  testi- 
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mony.  He  did  not  claim  that  he  himself  had  any  property 
or  meanti  adequate  for  that  purpose;  but  he  said  that  he  made 
the  purchase  on  behalf  of  a  ^*  syndicate,"  and  expected  to 
obtain  the  necessary  funds  from  that  syndicate.  His  testi- 
mony, taken  most  favorably  for  plaintiff,  was  that  he  had 
never  had  the  money  in  his  hands,  that  no  persons  had  ever 
actually  subscribed  the  money,  but  that,  through  that  syndi* 
cate,  he  "  would  have  been  prepared  "  when  the  time  arrived 
**to  complete  the  purchase" — '*to  find  the  money  required." 
That  testimony  amounted  to  nothing  more  than  a  statement 
of  his  belief  that  persons  not  bound  by  contract  to  do  so 
would  have  advanced  the  money;  and  it  is  clearly  not  such 
evidence  as,  under  section  1836  of  the  Code  of  Civil  Prooe- 
dure,  would  justify  the  jury  in  finding  that  he  had  the  ability 
to  pay.  Moreover,  he  testified  that  he  was  unable  to  remember 
the  name  of  a  single  one  of  the  persons  forming  the  syndi* 
eate,  and  that,  since  the  commencement  of  this  action,  he 
had  destroyed  all  memoranda  by  which  he  could  have  re* 
freshed  his  memory  on  the  subject.  Under  these  circum- 
stances his  testimony  was  clearly  not  *' satisfactory,"  within 
the  meaning  of  section  1836,  and  should  not  have  been  sub- 
mitted to  the  jury. 

There  are  many  other  serious  objections  urged  against  the 
evidence  given  for  plaintiff  which  it  is  not  necessary  to  con- 
sider, as  those  already  mentioned  are  *^'  sufficient  f<v  the 
purposes  of  this  appeal.  It  is  enough  to  say  that  the  evi- 
dence was  not  sufficient  to  support  plaintiff's  case  on  any 
material  issue. 

8.  The  court,  at  the  request  of  plaintiff,  instructed  the  jury 
that  *'  evidence  of  the  oral  admissions  of  a  party  ought  to  be 
received  with  caution  by  the  jury."  This  instruction  was 
evidently  predicated  upon  certain  testimony  introduced  by 
defendant,  tending  to  prove  oral  admissions  by  plaintiff  that 
be  had  never  found  a  purchaser  for  the  stock.  It  is  in  the 
precise  language  of  subdivision  4  of  section  2061  of  the  Code 
of  Civil  Procedure,  which  authorises  the  court  to  give  it  *'on 
all  proper  occasions."  Counsel  for  defendant  contend  that, 
under  the  decision  in  Kauffman  ▼•  Maier^  94  CaL  269,  282,  it 
was  a  charge  with  respect  to  a  matter  of  fact,  and  therefore 
forbidden  by  the  constitution.  It  is  not  necessary  to  con- 
sider that  question  in  this  case,  for  we  are  of  opinion  that 
this  was  not  a  ^  proper  occasion,"  within  the  meaning  of  that 
section  for  the  giving  of  such  an  instruction. 
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The  plaintiflTs  case  depended  entirely  upon  oral  testimony 
as  to  transactions  with  the  deceased  Blythe.  That  testimony 
was  of  such  a  nature  as  to  make  direct  contradiction  abso- 
lutely impossible.  No  documents  of  any  kind  were  produced 
to  substantiate  it,  nor  was  it  corroborated  by  any  independ* 
ent  fact  PlaintifiTs  claim  was  never  heard  of  until  more 
than  a  year  after  the  appointment  of  an  administrator  on 
Blythe's  estate,  not  even  by  parties  who  were  jointly  interested 
in  the  alleged  commissions.  Under  such  circumstances  the 
only  kind  of  evidence  which  defendant  could  possibly  obtain 
was  testimony  of  the  kind  referred  to  in  this  instruction 
That  testimony  was  of  at  least  as  high  a  character  as  that 
produced  by  plaintiff.  Indeed,  plaintiff's  whole  case  rested 
upon  the  unsupported  testimony  of  a  single  witness  as  to  a 
conversation  between  Blythe  and  himself  when  they  were 
alone.  No  weaker  kind  of  testimony  could  be  produced;  and 
it  was  clearly  not  a  proper  occasion  for  the  court,  under  such 
circumstances,  to  give  to  the  jury  an  instruction  in  disparage- 
ment of  the  testimony  '*^  by  which  alone  defendant  could 
meet  the  testimony  adduced  by  plaintiff. 

4.  The  court  erred  in  sustaining  plaintiff's  objections  to 
the  questions  propounded  by  the  defendant  to  the  witness 
Hart  It  was  competent  for  defendant  to  show  that  the  stock 
was  kept  in  the  hands  of  a  third  person  for  delivery  to  any 
purchaser  whom  plaintiff  might  procure  under  the  contract. 
That  would  be  a  circumstance  tending  to  contradict  the 
claim  that  Blythe  had  repudiated  his  contract.  While  it  is 
true  that  defendant  could  not  be  permitted  to  prove  the  mere 
declarations  of  the  deceased  in  his  own  favor,  he  was  certainly 
entitled  to  prove  his  acts  under  the  contract,  and  any  declara- 
tion made  at  the  time,  and  characterizing  those  acts  as  a  part 
of  the  res  gestm. 

Some  other  points  are  ui|^  by  appellant,  some  of  which 
are  sufficiently  covered  by  what  has  been  said,  and  others 
will  not  probably  arise  on  another  trial. 

The  appeal  from  the  judgment,  having  been  taken  more 
than  one  year  after  the  entry  of  judgment,  is  dismissed.  Tho 
order  denying  a  new  trial  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

McFarland,  J.)  and  FirzasRALD,  J.,  concurred. 

Oarouttb,  J.,  concurring.  The  evidence  in  the  record  b 
wholly  insufficient  to  support  plaintiff's  complaint    Of  the 
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many  elements  of  the  case  absolutely  necessary  to  be  proven 
in  order  to  establish  a  cause  of  action,  hardly  one  is  suffi* 
ciently  made  out.  Yet  plaintiff  has  recovered  a  judgment 
for  more  than  one  hundred  thousand  dollars  upon  this  evi- 
dence, and  insists  that  the  validity  of  such  judgnjent  be 
ratified  by  the  court.  To  obviate  the  results  which  would 
necessarily  flow  from  this  dearth  of  evidence,  to  wit.,  a  rever- 
sal of  the  judgment,  the  principle  of  the  law  of  the  case  is 
invoked,  and  a  former  decision  of  this  court  relied  upon, 
wherein  it  is  said  that  ^*  the  plaintifif  produced  testimony 
tending  to  prove  his  side  of  the  case":  Citing  the  testimony 
•**  Mattingly  v.  Roachy  84  Cal.  207.  Conceding  the  evidence 
to  be  the  same  upon  both  appeals,  still  I  do  not  think  this 
declaration  of  the  court  should  be  held  equivalent  to  a  dec- 
laration that  plaintiff  by  the  evidence  established  a  prima 
fade  case  for  a  recovery.  At  that  time  the  matter  under  con- 
sideration was  the  validity  of  an  instruction,  and  the  suffi- 
ciency of  the  evidence  only  incidentally  arose  upon  the 
discussion  of  that  question.  While  in  a  certain  sense  the 
language  of  the  court  is  not  obiter^  still  it  is  closely  allied  to 
it.  The  sufficiency  of  the  evidence  was  not  the  direct  ques* 
Uon  with  which  the  court  was  dealing,  and  it  is  entirely 
apparent  from  the  context,  that  the  court,  in  making  the 
statement  quoted,  never  intended  to  so  pass  upon  the  suffi- 
ciency of  plaintiff's  evidence,  as  to  forever  foreclose  a  trial 
court,  or  this  court,  from  declaring  it  insufficient  to  establish 
a  prima  facie  case. 

If  the  court  did  not  intend  to  make  any  law  of  that  kind 
for  the  case,  to  hold  that  such  law  was  made  would  be  treat- 
ing the  doctrine  here  invoked  most  kindly  and  liberally, 
while,  upon  the  contrary,  it  has  been  recognized  always  and 
everywhere  as  a  harsh  doctrine,  and  one  which  has  nothing 
to  commend  it  to  the  favor  of  courts. 

I  concur  in  the  judgment. 

Chief  Justice  Bbatty  and   Justice  Harbisov  being  dis- 
qualified took  no  part  in  the  decision  of  the  foregoing  cause. 
Rehearing  denied. 

Stabs  Dsoisis— Rules  Govbbmimo. — ^For  a  disenision  of  ihit  rabjeeti 
SM  the  extended  notes  to  (Tee  v.  WUUammm^  S7  Am.  Dec  031,  and  OotUd  t. 
Mmftury.  15  Am.  St.  Rep.  142. 

BaoKSBs— Wrut  Rrtitlkd  to  Coioiiasiova— A  real  eiMe  Iwoker  is 
entitled  te  hia  eommiteions  when  a  porchaeer  ia  introdaoed  who  is  ready. 
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wining,  and  able  to  buy  on  the  terms  authorised  hy  the  prindpa],  and  ao 
binding  written  contract  of  sale  is  required  if  the  principal  is  In  a  sitnatioo 
to  execute  it  himself:  OelaU  v.  Ridge,  117  Mo.  553;  88  Aul  St.  Rep.  688^ 
and  note,  with  the  cases  collected. 

BrOKXRS— COMTRAOT  WiTH. — EWWWJT  OF  PBETBHTIVa  PlSfOBMAXOBl  Bm 

tlM  aztanded  note  to  KaUe^  ▼.  Baker,  28  Am.  St.  Rap.  547. 


Fboplb  t;.  Hboht. 

P06  Oauvobiiia,  eSL) 
OovanronoHAL  Law— IimiQiBiLiTT  of  Past  of  ▲  Boabb  or 

■BS-^Undar  a  oonstitntion  pioTiding  for  tlia  aleotion  of  a  boaid  of 
fraeholdara  to  consist  of  fifteen  members,  and  prasoribiag  iha  iinalilla^ 
tiona  neoessary  to  render  a  parson  eligible  to  be  a  membor  of  such  boar^ 
tiie  fact  that  two  of  the  persona  so  elected  ara  not  eligible  doaa  nol 
preTent  the  remainder  from  oonstitnting  a  Talid,  oonatitutional  board 
of  freeholdera. 
PosLio  OiFiGUtfl.— WoBDB  GiTura  ▲  Jom  AuxHOBiTT  to  tbraa  or  mobs 
public  officers  may  bo  construed  as  giTing  it  to  a  majori^,  nnleaa  otfaoiw 
wise  expressed. 
BoABD  OF  Frbbholdbbs— Da  Facto  MBiiBBB8.«If  persons  elected  as  maaii* 
bars  of  a  board  of  freeholders  for  the  purpose  of  proposing  a  ohartar  te 
a  munioipality  are  ineligible,  bat  receive  their  oartlfioatao  of  olaoliai^ 
and  qual^y  as  fraeholdars,  and  enter  upon  the  disohaigoof  tiiair  datia^ 
tiiey  thereby  become  de/aeto  officers,  whose  aots  ara  not  lass  bindiag 
than  those  of  officers  de  jttre  so  far  as  th^  involTa  tho  pablto  aad  third 
persons. 

Bcberi  Ash^  for  the  appeUants. 

Ciiy  and  Oownty  Attorney  Harry  31  CVmimS,  Henry  N.  Ob» 
wuntf  and  WUUam  F.  Oibson^  for  the  respondents. 

***  Sbabls,  C.  This  is  a  proceeding  by  quo  warranto 
brought  in  the  superior  court  to  determine  by  what  anthoritj 
the  defendants,  as  individuals  or  as  a  board,  are  acting  as  • 
board  of  fifteen  freeholders  to  prepare  and  propose  a  charter 
for  the  citj  and  county  of  San  Francisco. 

Two  several  demurrers  were  interposed  to  the  complaint: 
one  by  and  on  behalf  of  William  B.  Boam  and  I.  W.  Helt 
man,  two  of  the  defendants,  and  the  other  by  all  the  defend* 
ants. 

The  demurrers,  and  each  of  them,  were  sustained  by  the 
court,  and  the  relator  declining  to  amend,  final  judgment 
went  for  the  defendantSi  from  which  judgment  the  plaintiiBi 
appeaL 
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Tho  oomplainty  which,  for  the  porposes  of  thli  cme,  U  to 
Im  taken  ma  trnOi  avera  in  substance  as  follows: 

1.  The  citj  and  coanty  of  San  Francisco  is,  and  at  all  the 
times  herein  mentioned  has  beeni  a  municipal  oorporatioa 
duly  organiied  and  existing  under  and  by  yirtue  of  an  act 
ef  the  legislature  of  the  state  of  California,  approved  April 
19,  1856,  and  the  several  acts  of  said  legislature  amendatory 
thereof  and  supplementary  thereto,  and  contains  a  popula- 
tion of  three  hundred  thousand  inhabitants. 

2.  On  the  eleventh  day  of  September,  1894,  the  properly 
eonstituted  authorities  of  said  city  and  county  of  San  Fran* 
€1800,  by  due  proceedings,  ordered  that  a  board  **'  of  flf* 
teen  freeholders,  who  shall  have  been  at  least  five  years 
qualified  electors  thereof,  should  be  elected  by  the  qualified 
voters  of  said  city  and  county,  at  the  general  eleotion  on  the 
dxth  day  of  November,  1894,  whose  duty  it  should  be  to 
prepare  and  propose,  within  ninety  days  after  such  election, 
m  charter  for  such  city  and  county  under  and  by  virtue  of 
section  8  of  article  11  of  the  constitutioo  of  the  state  of 
California. 

8.  Thereafter,  and  in  due  time,  forty-three  persons  weio 
regularly  nominated  as  candidates  for  the  said  officers  of 
board  of  freeholders,  certificates  of  such  nominations  duly 
filed  as  required  by  law,  all  of  whom  were  believed  to  pos- 
sess the  qualifications  required  by  law  to  fill  said  offices. 

4.  The  names  of  the  persons  so  nominated  were  placed 
upon  the  ballots  as  candidates  for  said  office. 

6.  On  the  twenty*fifth  day  of  October,  1894,  a  proclama- 
tion was  duly  made,  issued,  and  published  by  the  proper 
officers,  as  required  by  law,  that  there  would  be  chosen  and 
elected  on  the  sixth  day  of  November,  1894,  a  board  of  fifteen 
freeholders. 

6.  At  the  general  election  of  November  6,  1894,  the  said 
persons  so  nominated  were  voted  for  by  the  qualified  voters 
of  said  city  and  county,  each  receiving  the  number  of  votes 
mentioned  in  the  complaint 

7.  The  vote  was  duly  canvassed,  and  the  defendants  herein 
declared  duly  elected  to  fill  said  office. 

8.  Thereafter  defendants,  and  each  of  them,  received  cer. 
tificates  of  election,  duly  qualified  and  organized  as  a  board 
of  fifteen  freeholders,  and  entered  upon  the  discharge  of  their 
duties  as  such  board,  and  are  still  so  acting  and  preparing  a 
charter. 

AM.  Sa  miF.  VOb  XLV.-^ 
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9.  Th«  defendants  are  not  now,  and  never  have  been,  a 
legallj  constituted  board  of  fifteen  freeholders,  but  have 
usurped  the  functions  of  said  board  without  authority  or 
right;  that  no  board  was  chosen  by  the  voters  as  required  by 
the  election  and  article  of  the  constitution  referred  to  herein, 
for  the  reasons: 

a.  Defendant  L  W.  Hellman  was  ineligible  to  said  ^^ 
office  in  that  he  had  not  been  for  at  least  five  years  a  quali* 
fied  elector  of  said  city  and  county;  that  he  had  been  such 
qualified  elector  for  but  three  years,  and  that  prior  to  said 
three  years  he  had  been  a  resident  and  elector  of  the  city  oi 
Los  Angeles,  California. 

&•  The  defendant  W.  B.  Bourn  was  ineligible  because  he 
had  not  been  for  five  years  a  qualified  elector  of  the  city  and 
county  of  San  Francisco,  as  required  by  the  constitution; 
that  he  had  been  an  elector  but  two  years,  and  that  prior 
thereto  he  was  a  resident  and  elector  of  the  county  of  Napa, 
California. 

SL  The  remaining  defendants  and  members  of  the  board 
are  but  thirteeu  in  number,  and  do  not  constitute  a  board  of 
fifteen  freeholders. 

d.  The  above-named  thirteen  defendants  are  all  eligible 
and  qualified  to  hold  the  office  ae  members  of  the  board 
aforesaid,  and  have  accepted  the  certificates  and  acknowl- 
edged the  right  of  said  defendants  Bourn  and  Hellman  as 
members  of  said  board,  and  are  sitting  with  said  Bourn  and 
Hellman  as  members  of  said  board,  and  claim  that  said  per>- 
Bons  are  and  constitute  a  board  of  fifteen  freeholders. 

The  general  demurrer  of  all  the  defendants  is  upon  the 
ground  ^  that  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action." 

The  separate  demurrer  of  Hellman  and  Bourn  is  upon  the 
ground  that  the  ^*  said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  these  defendants, 
or  either  of  them." 

Section  8  of  article  11  of  the  constitution  of  the  state  of 
California,  as  amended,  and  the  ratification  thereof  declared 
September  80,  1892,  is  in  part  as  follows:  •*Any  city  contain- 
ing a  population  of  more  than  three  thousand  five  hundred 
inhabitants  may  frame  a  charter  for  its  own  government, 
consistent  with  and  subject  to  the  constitution  and  laws  of 
this  state,  by  causing  a  board  of  fifteen  freeholders,  who  shall 
have  been  for  at  least  five  years  qualified  electors  thereof,  ta 
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be  elected  by  the  qualified  yoters  of  said  citj  at  anj  general 
or  special  *'*  election,  whose  dutj  it  shall  be,  within  ninety 
days  after  such  eleciion,  to  prepare  and  propose  a  charter  for 
such  city,  which  shall  be  signed  in  duplicate  by  the  mem* 
bers  of  such  board,  or  a  majority  of  them,"  etc 

The  first  question  for  consideration  relates  to  the  eligibility 
of  the  defendants  I.  W.  Uellman  and  William  B.  Bourn  as 
freeholders  under  the  constitutional  provision. 

They  had  not  been  for  at  least  five  years  qualified  voters  of 
the  city  and  county  in  which  the  election  was  held,  and  for 
which  the  charter  was  to  be  prepared. 

The  language  used  by  the  framers  of  the  constitution  in 
relation  to  the  qualification  essential  to  eligibility  to  the 
oflSce  or  position  of  a  freeholder  is  plain  and  unequivocal,  and 
the  authority  to  prescribe  the  qualification  is  not  open  to 
doubt 

The  reason  of  the  rule  is  apparent,  and  need  not  be  stated. 

The  defendants  Hellman  and  Bourn,  not  having  been  for 
at  least  five  years  qualified  electors  of  the  city  and  county  of 
San  Francisco,  were  ineligible  to  the  office  of  freeholder,  and 
their  separate  demurrer  should  have  been  overruled. 

2.  Do  the  remaining  thirteen  members,  who  were  regularly 
elected,  constitute  a  legal  board,  with  authority  to  act? 

The  contention  of  appellant  is,  that,  in  order  to  constitute 
a  valid  board,  it  is  essential  that  fifteen  qualified  members 
be  elected,  and,  that  without  such  number  thus  qualified, 
there  can  be  no  constitutional  board,  and  hence  that  the 
thirteen  members  should  be  inhibited  from  acting  either 
with  or  without  the  two  who  are  disqualified. 

We  think  this  position  is  unwarranted  under  the  language 
of  the  constitution,  and  not  in  consonance  with  public  policy 
or  the  analogies  in  similar  cases. 

It  is  true  the  constitution  provides  for  the  election  of  a 
board  of  fifteen  freeholders,  but  the  persons  who  are,  when 
elected  and  qualified,  to  constitute  such  board,  are  ***  elected 
and  must  qualify  as  individuals,  and  the  entity  known  as 
the  board  has  no  legal  existence  until  it  is  organized  by  the 
individuals  who  come  clothed  with  the  insignia  of  authority 
afforded  by  a  certificate  or  other  adequate  proof  of  an  elec- 
tion. 

The  electors  select  the  persons  who  are  to  oonstitnte  the 
board,  bat  do  not  create  the  board.  That  is  done  by  the  or* 
ganiiation  of  the  members* 
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When  the  electors  have  elected,  by  a  plurality  of  all  th« 
Totes  cast,  fifteen  members  to  constitute  the  board,  and  for- 
nished  them  with  the  evidence  of  said  action,  their  power  in 
the  premises  is  exhausted,  and  the  requirement  of  the  eon- 
stitution  is  so  far  complied  with  that  it  only  remains  for  the 
persons  so  selected,  or  a  majority  of  them,  to  organise  and 
exercise  the  power  which,  by  virtue  of  their  election,  is  vested 
in  them. 

An  interpretation  which  holds  that  the  ineligibility,  or 
death,  or  unwillingness  to  act  of  a  single  member  thus  se- 
lected invalidates  the  entire  election,  would  work  great  hard- 
ship, and  tend  to  thwart  the  will  of  the  electors  in  many 
instances,  and  should  not  be  indulged  unless  rendered  im- 
perative by  the  mandate  of  the  constitution. 

The  same  constitution  (article  11,  section  6)  provides  thai 
the  legislature,  by  general  and  uniform  laws,  shall  provide 
for  the  election  or  appointment  in  the  several  counties  of 
**  boards  of  supervisors,"  etc. 

Other  portions  of  the  constitution  provide  for  a  supreme 
court,  *'  which  shall  consist  of  a  chief  justice  and  six  associate 
justices." 

Again,  ^  the  senate  shall  consist  of  forty  members,  and  the 
assembly  of  eighty  members." 

It  would,  we  think,  hardly  be  contended  that  because  the 
constitution  provides  for  a  board  of  supervisors  that  an  elec- 
tion for  supervisors,  in  which  a  single  member  elected  was 
disqualified,  would  either  invalidate  the  election  of  other 
members,  or  prevent  their  organizing  and  acting  as  a  board. 

Like  considerations  apply  to  the  election  of  members  *'^  of 
the  senate  and  assembly,  and  to  the  election,  organization, 
and  action  of  the  supreme  court. 

The  code  provides  that  *'  words  giving  a  joint  authority  to 
three  or  more  public  officers  or  other  persons  are  construed 
as  giving  such  authority  to  a  majority  of  them,  unless  it  is 
otherwise  expressed  in  the  act  giving  the  authority":  PoL 
Code,  sec.  15. 

The  earlier  doctrine  was  that  where  a  board  >  of  commis- 
sioners was  created  by  the  legislature,  and  discretionary 
powers  conferred  upon  them  to  decide  upon  matters  of  public 
interest,  and  the  law  had  made  no  provision  that  a  majority 
should  constitute  a  quorum,  all  must  be  present  and  consult| 
though  a  majority  might  decides  PwpU  T*  CoghiUp  47  CaL 
S63,  and  cases  cited. 
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The  role  prior  to  its  modification  by  the  code  may  be  stated 
thus: 

The  power  or  authority  given  to  public  officera,  commie- 
■ionera,  or  oommitteemen  was  a  joint  authority  to  be  exer- 
oiaed  by  all  of  them,  and  (except  as  provided  by  statute)  all 
must  meet  and  deliberate;  but  this  done,  a  majority  could 
decide. 

To  the  exercise  of  this  joint  authority  it  was  sometimes 
held,  and  it  would  seem  logically,  that  the  existence  of  a  full 
board  was  necessary. 

If  the  authority  waA  'tn 'eoi^templation  of  law  to  be  exer* 
cised  by  all  the  members,  %heh  iherd  khonld  be  members  capa* 
ble  and  competent  to  ite  exercis^f  but  itjider  our  code  this 
authority,  although  joint  where  given  to  thi^  or  mo^,  is  to 
be  *^  construed  as  giving  such  authority  to  a  majority  of  iKem'' 
unless  it  is  otherwise  expressed  in  the  act  giving  the  author- 
ity. If  a  majority  possesses  all  the  authority  of  the  wholoi 
then  such  majority  must  be  competent  to  its  exercise. 

For  all  practical  purposes  the  majority  becomes  the  full 
board.  It  is  the  receptacle — ^the  reservoir — of  all  the  author^ 
ity  conferred  upon  the  whole,  and  its  action,  it  is  submitted, 
cannot  be  stayed  by  the  nonaction,  failure  toqualify,  absenoe^ 
death,  or  want  of  eligibility  of  the  minority. 

***  These  were  the  very  obstacles  intended  to  be  Bar> 
mounted  by  the  statute. 

Since  the  enactment  of  the  code  it  was  held  in  Peoph  t. 
Barrington,  63  Cal.  257,  that  the  action  of  a  quorum  was  the 
action  of  the  board  of  supervisors,  and  that  the  action  of  a 
majority  of  such  quorum,  though  not  constituting  a  majority 
of  the  board,  was  valid  and  binding. 

In  State  ▼•  Huggins^  Harp.  (8. 0.)  189,  the  facts  were  thati 
of  eighteen  managers  of  elections  appointed  by  the  legisla- 
ture, two  had  refused  to  qualify,  one  was  dead,  and  one  dis- 
qualified to  serve,  and  the  court  held  that  a  majority,  via., 
eight  of  the  remaining  fourteen,  properly  formed  a  board  to 
determine  on  the  validity  of  a  contested  election;  a  majority 
of  the  managers  qualified  to  serve  being  all  that  is  required 
by  the  legislature. 

Coloock,  J.y  in  the  eourse  of  his  opinion,  said:  *^  Now,  if 
necessity  and  public  convenience  may  require  that,  where  all 
the  managers  of  these  elections  are  alive  and  have  qualified, 
a  majority  may  act,  does  not  the  same  reason  operate  to 
aathoriae  the  managers  of  an  election  to  act  where  some  of 
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fhose  who  have  been  nominated  are  dead  or  haTe  not  qnali* 
fled?" 

Words  giving  a  joint  authority  to  three  or  more  public 
officers  will  be  construed  as  giving  it  to  the  majority,  unless 
otherwise  expressed:  Taleotty.  Blanding^  54  Cal.  289. 

If  the  authority  is  given  to  and  may  be  exercised  by  the 
majority,  and  that  the  minority,  if  present  and  acting,  can- 
not defeat  it,  it  must  follow  that  such  minority  cannot,  by 
absence  or  failure  to  qualify,  defeat  the  will  of  the  majority. 
This  doctrine  was  illustrated  in  City,  of  Oakland  T.  Carpen- 
iter^  13  Cal.  640,  where  it  .waA^argnod  that,  as  the  charter 
provided  that  a  board^  of  .Qvei  trustees  should  be  elected,  etc., 
and  as  only  four. gjofklified,  their  acts  were  void  for  want  of 
a  lega\  jMrgatiisat^ctn;  The  court  disposed  of  the  question  by 
jBajrfk^*y;W-e  can  see  no  reason  for  holding  that  a  majority 
of  Uie  members  elected  to  this  board  should  not  as  well  be 
"^^  held  empowered  to  act  at  the  first  as  at  any  subsequent 
meeting  of  it." 

There  is  nothing  inherent  in  the  duties  to  be  discharged  by 
the  freeholders  to  invoke  a  more  strict  rule  of  construction 
against  them  than  would  be  called  for  in  the  case  of  other 
boards  or  bodies  invested  with  public  functions. 

The  provision  of  the  constitution  is  self-acting:  People  ▼• 
Hoge^  65  Cal.  612.  The  constitution  does  not  in  terms  re* 
quire  the  joint  action  of  all  the  members  of  the  board  of  free- 
holders. It  does  provide  that  the  charter  prepared  by  them 
must  be  *'  signed  in  duplicate  by  the  members  of  such  board, 
or  a  majority  of  them." 

Under  the  doctrine  which  was  formerly  upheld  by  many 
of  the  courts,  that  all  the  members  of  a  board,  committee, 
or  commission,  must  meet  and  deliberate,  though  a  major- 
ity could  decide,  the  contention  of  appellant  in  support  of 
the  theory  that  the  presence  and  action  of  all  the  members 
is  necessary  to  an  organization  may  be  upheld.  The  con- 
sensus of  modern  opinion,  however,  is  believed  to  be  that, 
where  a  majority  may  act,  such  majority  may  organize  and 
act.  This  is  believed  to  be  the  very  object  of  the  fifteenth 
eectionof  the  Political  Code. 

Again,  the  office  of  freeholder  is  created  by  the  constitu. 
tion.  It  is  a  de  jure  office.  When  Hellman  and  Bourn  were 
elected  by  a  plurality  of  the  qualified  electors,  received  their 
certificates  of  election,  and  qualified  and  participated  in  the 
action  of  the  board,  they  were  there  under  color  of  office  and 
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preflumptiyely  entitled  to  the  office.  They  were  de  facto 
efficeni  in  the  discharge  of  the  duties  of  a  de  jure  office, 
jmd  as  such  their  acts  while  they  remained  such  were  as 
Talid  and  binding  as  those  of  de  jure  officers.  There  mast  be 
a  de  jure  office  to  be  filled  before  there  can  be  a  de  facto 
officer. 

If  the  former  exists,  and  the  latter  holds  it  under  and  pur- 
soant  to  a  regular  commission  purporting  to  empower  him 
to  act,  his  acts  in  such  office,  until  his  right  thereto  is  judi- 
cially determined,  the  law  holds  upon  ^'^  principles  of  policy 
and  justice  to  be  valid  so  far  as  they  involve  the  public  and 
third  parties,  notwithstanding  the  personal  liability  of  the  in- 
eumbent  for  intruding  into  such  office.  A  leading  case  upon 
the  subject  of  officers  de  facto  is  that  of  StcUe  v.  CarroUy  38 
Conn.  449,  9  Am.  Rep.  409,  in  which  Butler,  C.  J.,  after  an 
exhaustive  discussion  of  the  doctrine,  and  a  review  of  the 
English  and  American  cases,  uses  the  following  language: 
^A  definition  sufficiently  accurate  and  comprehensive  to 
cover  the  whole  ground  must,  I  think,  be  substantially  as 
follows:  An  officer  de  facto  is  one  whose  acts,  though  not 
those  of  a  lawful  officer,  the  law,  upon  principles  of  poHcy 
and  justice,  will  hold  valid  so  far  as  they  involve  the  in- 
terests of  the  public  and  third  persons  where  the  duties  of 
the  office  were  exercised:  1  •  •  .  .  2  •  •  •  .  8.  Under  color 
of  a  known  election  or  appointment,  void  because  the  officer 
was  not  eligible,  ....  such  ineligibility  •  .  »  •  being  un- 
known to  the  public.'^ 

We  reach  the  following  conclusion:  1.  The  thirteen  firee- 
holders,  constituting,  as  they  do,  a  majority  of  all  the  mem- 
bers of  the  board,  were  competent  to  organise  and  act  as  a 
board  of  freeholders  under  the  constitution  and  law,  and 
may  lawfully  prepare  and  propose  a  charter  for  the  city  and 
county  of  San  Francisco;  2.  I.  W.  Hellman  and  William  B. 
Bourn  were  not  eligible  to  the  office  of  freeholder,  and,  al- 
though regularly  elected  and  commissioned,  are  not  dejure 
officers  of  the  board;  3.  Said  Hellman  and  Bourn,  having 
been  elected  and  commissioned,  became  de  facto  members  of 
the  board,  and  as  such  their  acts  were  and  are  valid  as  to 
the  public  and  third  parties. 

We  are  asked  by  the  counsel  in  the  event  of  holding  that 
Bourn,  and  Hellman  are  not  entitled  to  their  seats,  to  indi- 
cate: 1.  Whether  or  not  Patrick  Beddy  and  J.  0.  Whiting, 
who  received  the  next  highest  number  of  votes,  are  entitled 
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to  demand  and  receive  certificates  of  election;  and,  if  not» 
then  2.  How  shall  the  yaoancieebe  filled? 

^^  The  first  query  seems  to  be  settled  in  this  state: 
Baunden  ▼•  Haynei^  18  CaL  146;  Crawford  ▼•  Dunbar,  62 
Cal.  36. 

We  must,  howeyer,  decline  to  pass  upon  either  of  the  fore- 
going propositions,  for  the  reason  that  they  are  not  involved 
In  the  issues  presented  in  the  case,  and  any  thing  which 
might  be  said  would  be  mere  obiter  dictum,  and  of  no  binding 
force  should  the  same  questions  again  arise. 

The  judgment  appealed  from  should  be  affirmed  as  to  aU 
the  defendants  except  L  W.  Hellman  and  William  B.  Bourn, 
and  reversed  as  to  said  two  last-named  defendants,  with  di* 
rections  to  the  court  below  to  overrule  the  separate  demurrer 
of  said  L  W.  Hellman  and  William  B.  Bourn,  with  leave  l# 
answer. 

Hatnes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  Judg» 
ment  appealed  from  is  affirmed  as  to  all  the  defendants  ex* 
cept  L  W.  Hellman  and  William  B.  Bourn,  and  reversed  as 
to  said  two  last-named  defendants,  with  directions  to  the 
eourt  below  to  overrule  the  separate  demurrer  of  said  L  W. 
Hellman  and  William  B.  Bourn,  with  leave  to  answer. 

MgFabland,  J.,    Oabouttk,  J., 
Vae  Fleet,  J.,    Hbnshaw,  Ji| 

BSATTT,  0.  J. 

Osfions  El  Faoio— BnrDixa  Sftiov  «r  Aois  of.— Acts  of  oIBoqis 
4$ /ado  sie  valid  and  binding  when  ilMj  oono«m  ih*  pnblio,  ot  tha  rig hfta 
eC  sfenn|{0n  and  third  panons  who  haTa  an  intereat  in  tha  aata  donat  EUi0 
▼.  PUhdiiphia  Otk.  164  Pa.  81  160;  16  Am.  Si.  Rap.  817,  and  nota;  BuOtF 
▼.  W^Okir,  96  Ala.  368|  10  Am.  8t  Bap.  61,  and  noia.  To  tha 
V.  F^tfk,  nOaL  606|  11  Aik  81  Eapw  18q»  mi 
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AmuuLxm  Pboobdvbb.— >To  bring  before  the  supreme  oonrl  of  Dlinoii  for 
loriow  tho  rulingi  of  the  trud  court  upon  a  qoestioa  of  law,  writtoo  propo* 
moat  bo  eabmittod  to  it  to  be  hold  m  Uw  in  the  doeieioii  of  tho 
ond  tho  oonrt  miut  then  write  on  enoh  propositioa  oithor  *'  ro- 
flnaod"  or  **hold,"  and  the  port/  objoeiing  to  tho  ootloBof  tho  oonrt  in 
tids  roipeot  moat  ozoopt  thereto, 

AlfBUiATB  PnOOBDUEB— PrBSUMPTION  TBAY  SbBOB  WAl  MATSBUIk— H^ 

Ji  0000  if  tried  before  o  ooort  without  o  Jnrj,  one  of  tho  portieo 

iti  propositiono  of  law  to  tho  oonrt^  to  whioh,  though  oorreot^ 

Ik  lofnm  iti  aaaonti  tho  error  will  bo  presumed  to  hare  been  material 

•Bdprejndiotal,  vnleas  it  appears  that  tho  party  osoopting  thereto  woo 

injured  thereby, 

»— Arbitratiov.— A  SraoiAL  Ootrnaht  or  a  Pouor  m  LravB* 

lo  Submit  Btbst  MAim  in  dispute  to  arbitration  fa  no  bar 

to  m  mit  for  damagee,  and  fa  inralid  oo  an  attempt  to  oust  the  oourfa  of 

ttoir  jirfadfatkoB. 

-AmBtnATidv  A8  TO  Yalvii.— Aotipnlatfaninnpoli^of  ia» 
■umnoo  that  amounfa  or  Talneo  ohall  bo  onbmittod  to  arbitration  fa 
Tolid,  and  suoh  arbitration  may  bo  made  a  oonditlon  prooedont  to  tho 
right  to  reooTor. 
ftmntAMon— ABBiTKATioVy  Bzomn  ioe  wot  OBTAnma  AwABOi— If  a 
policy  of  inouranee  proTidao  that  the  amount  of  a  loos  shall  bo 
tmned  by  arbitration  tho  insured  may  reooTsr  though  tho 
have  not  agreed,  if  he  can  show  that  their  faOvo  to  agree  hao  boon 
brought  about  by  the  instrumentality  of  tho  Insurer  for  the  purpose  of 
prsTonting  on  award,  or  that  he  has  aotod  ia  bo4  loith  in  interposing 
obstaeloo  oo  that  no  award  oould  bo  madot 

IBWIIOIIB     AbOHIIATIOII,  DoTT  of  TBI  LlSUBlD  OT  OaOI  OV  DWAOBIE 

mirr.— If  the  appraisers  chosen  by  tho  insurer  and  the  ininrid  oannol 
agree  upon  an  umpire  it  fa  not  the  duty  of  the  ■seofod,  to  propooe  the 
ol  other  appraisers  unless  tho  poUoy  oo  profkfaib 
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fel8UftA;iOI»    AbBITBATIOH,   AOT  of   THB  ApPBAIBBR  CUOSIV  BT    THB    Iv* 

SUBKB. — ^If  an  appraiMr  obosaii  by  an  insurer  aett  as  thongh  h«  was  tiM 
agent  of  the  insurer,  and  refuses  to  agree  to  a  disinterested  umpire^  or 
otherwise  prevents  the  appointment  of  snoh  an  umpire,  the  insured  if 
entitled  to  maintain  an  action  upon  his  polioy  without  obtaining  aa 
award  fixing  the  amount  of  his  loss. 
Afpbllatb  Procbdorb — Harmless  Error.— Though  the  court  errs  in  ro- 
fusiiig  to  affirm  as  a  proposition  of  law  that  a  party  is  precluded  from 
maintaining  an  action  upon  a  policy  of  insurance  until  there  has  beea 
an  appraisal,  unless  snoh  appraisal  has  been  waired  by  agreement  of 
the  parties,  or  prevented  by  the  fraud  of  the  defendant,  the  error  will 
be  treated  as  harmless  if  it  appears  that  the  appraiser  chosen  by  the 
insurer  regarded  himself  aa  acting  as  his  agent,  and  refused  aithar  lo 
agree  upon  a  reasonable  appraisement  or  lo  appoint  a  disintarastad 
nmpire. 

Action  to  recover  upon  a  policy  of  insurance  for  a  loss  arising 
•at  of  a  peril  insured  against.  The  policy  contained  a  stipu- 
lation  that  the  company  should  not  be  liable  unless  the  loss 
or  damage  should  have  been  ascertained,  in  case  of  a  differenoe 
of  opinion  between  the  insure  and  the  insured,  by  appraisers 
chosen  by  them,  and  that,  in  the  event  of  the  disagreement 
of  such  appraisers,  they  should  select  a  competent  and  dis- 
interested umpire,  and  with  him  should  estimate  and  appraise 
the  loss.  The  loss  occurred  in  February,  1892.  On  the  lOth 
of  June  following,  the  insurer  selected  an  appraiser,  and  nott- 
fied  the  appellee  to  select  one  in  his  behalf,  which  was  done 
accordingly.  The  appraiser  so  selected  visited  the  ground 
and  began  an  estimate  of  the  cost  of  material  and  construe- 
tion.  The  appraisers  differing  widely,  the  one  selected  by 
the  insurer  returned  after  a  few  days  to  Chicago  without 
agreeing  upon  an  estimate.  The  selection  of  an  umpire  was 
then  discussed  between  the  appraisers,  but  none  was  selected, 
because  they  could  not  agree  upon  the  locality  from  which 
he  should  be  chosen.  On  the  10th  of  August  following  this 
action  was  brought  Judgment  for  the  plaintiff^  defendant 
appealed. 

Piiden  A  QridUy  and  Oeorge  L,  Paddoek^  for  the  appellant 

Botsford  A  Wayne  and  Oharle$  Wheaton^  for  the  appellee. 

*^  Magrudbb,  J.  This  cause  was  tried  by  agreement  be- 
fore the  court  without  a  jury;  and,  therefore,  both  matters 
of  law  and  fact  were  submitted  to  be  tried  by  the  court.  In 
•rder  to  bring  before  this  court  for  review  a  ruling  of  the 
trial  court  upon  a  question  of  law,  written  propositions  roust 
be  submitted  to  the  court  to  be  held  as  law  in  the  decision  of 
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the  case.  If  the  court  shall  be  of  the  opinion  that  a  propo- 
eition  so  submitted  is  not  the  law  he  shall  write  upon  it 
**  refused  ";  and  if  he  is  of  the  opinion  that  a  proposition  so 
submitted  is  the  law  he  must  write  upon  it  ^*  held."  To  the 
action  of  the  court  in  this  regard  either  party  may  except. 
If  either  party  submits  to  the  court  a  correct  proposition  of 
law,  which  the  court  refuses  to  hold  as  such,  its  refusal  may 
be  assigned  as  error  in  this  court.  In  view  of  the  many 
decisions  made  by  this  court  to  the  effect  that,  where  there 
is  a  trial  before  the  court  without  a  jury,  a  party  desiring  to 
present  a  question  of  law  to  the  supreme  court  as  haying 
been  passed  upon  ^*  by  the  court  below  must  submit  propo- 
sitions of  law  to  the  trial  oourt,  as  provided  for  in  section  41 
of  the  Practice  Act;  it  cannot  be  said  that  the  refusal  of  the 
trial  oourt  to  hold  a  correct  proposition  of  law  to  be  such  is 
an  immaterial  error,  unless  it  appears  that  the  complaining 
party  is  not  injured  thereby:  2  Starr  and  Curtis'  Annotated 
SUtutes,  1808;  Northwestern  etc.  Mut.  Aid  Assn.  v.  HcM,  118 
HI.  169;  Montgomery  v.  Blacky  124  111.  67;  Knovoles  v.  Knowlee^ 
128  DL  110;  Exchange  Nat.  Bank  v.  Chicago  Nat.  Bank^  131 
I1L547. 

In  the  ease  at  bar  the  plaintiff  did  not  submit  to  the  court 
any  written  propositions  to  be  held  as  law  in  the  decision  of 
the  case.  The  defendant  submitted  eleven  written  proposi- 
tions to  be  held  as  law,  but  each  and  every  one  of  them  was 
marked  ^refused"  by  the  trial  court  We  do  not  deem  it 
necessary  to  discuss  all  of  them.  Most  of  them  were  objec- 
tionable, and  were  properly  marked  **  refused.''  The  second 
and  eighth  were  as  follows: 

"  2.  The  court  holds,  as  a  matter  of  law,  that  where  the 
parties  in  a  contract  of  insurance  fix  on  a  certain  mode  by 
which  the  amount  of  loss  shall  be  ascertained,  as  in  the 
present  case,  the  party  that  seeks  an  enforcement  of  the 
agreement  must  show  that  he  has  done  every  thing  on  hie 
part  which  could  be  done  to  carry  it  into  effect.  He  cannot 
compel  the  payment  of  the  amount  claimed  unless  he  shall 
procure  the  kind  of  evidence  required  by  the  contract,  or 
show  that  by  time  or  by  accident,  or  some  Cault  on  the  part 
of  the  insurer,  he  is  unable  to  do  so." 

^  8.  The  oourt  holds,  as  a  matter  of  law,  that  where  the 
evidence  shows  that  the  parties  to  a  contract  of  insurance  like 
the  one  sued  upon  in  this  case,  disagree  upon  the  amount  of 
the  lo60|  and  by  agreement  between  themselves  submit  the 
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matter  of  asoertaining  the  amount  of  loss  to  appraisers,  as 
proTided  in  the  policy,  the  insured  is  precluded  from  begin* 
ning  suit  to  recorer  for  the  amount  of  the  loss  until  such 
appraisal  has  been  made  ^*  according  to  contract,  or  aban* 
doned  by  agreement  of  parties,  or  prevented  by  the  defend- 
ant." 

We  are  unable  to  see  why  these  propositions  do  not  an- 
nounce correct  principles  of  law.  A  general  covenant  in  a 
policy  of  insurance  to  submit  every  matter  in  dispute  to  arbi- 
tration is  held  to  be  no  bar  to  a  suit  for  damages,  and  to  be 
invalid  as  an  attempt  to  oust  the  courts  of  their  jurisdiction. 
But  an  agreementi  which  provides  for  the  determination  of 
amounts  or  values,  is  lawful,  and  may  be  made  a  condition 
precedent  to  the  right  of  recovery,  either  in  terms  or  by  neces- 
sary implication:  May  on  Insurance,  sec.  493;  Wood  on 
Insurance,  sec.  493;  Old  Saucelito  etc.  Co.  v.  Cammereud 
Union  etc.  Co.,  66  CaL  263;  Hanover  Fire  In$.  Co.  t.  LewUj 
88  Fla.  209.  Such  agreements  do  not  oust  the  courts  of  their 
Jurisdiction,  and,  where  the  contract  is,  that  no  suit  shall  be 
maintained  until  an  award  is  made  fixing  the  amount  of  the 
claim,  the  contract  will  be  respected  by  the  courts:  Chippewa 
Lumber  Co.  v.  Phoenix  Ins.  Co.,  80  Mich.  118;  Adame  y.  SotUh 
Sritieh  etc.  In$.  Co.,  70  CaL  198;  Wolf  ▼.  Liverpool  §U  Ino. 
Co.,  60  N.  J.  L.  468. 

Of  course,  the  plaintiff  will  be  relieved  from  the  obligation 
of  eom plying  with  the  contract  to  submit  to  arbitration  and 
have  an  award  made,  if  he  shows  a  valid  excuse  for  not  doing 
so.  Such  excuse  will  be  found  in  conduct  on  the  part  of  tho 
defendant,  which  has  the  effect  of  preventing  an  appraisal 
from  being  had,  or  an  award  from  being  made. 

In  Johneon  v.  Humboldt  Ine.  Co.,  91  111.  92,  88  Am.  Rep. 
47,  where  the  language  of  the  policy  provided  that  an  action 
should  not  be  brought  until  after  an  award  was  obtained  fix* 
ing  the  amount  of  the  claim,  we  said:  ^  Such  an  award  is  an 
Indispensable  prerequisite  to  the  bringing  of  a  suit  or  action^ 
nnless  the  assured  should  be  prevented  by  the  company." 

Where  the  policy  provided,  as  does  the  one  in  this  case,  for 
the  selection  of  appraisers  in  case  of  a  failure  to  agree,  and  for 
the  reference  by  the  appraisers  of  their  differences  to  an  urn* 
pire  selected  by  themselves,  and  for  the  payment  *^  of  ths 
loss  within  a  certain  time  after  the  adjustment,  it  was  held 
that  the  money  oould  not  be  sooner  demandsd^  ^nnless  the 
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Adjufiiment  provided  for  was  waived,  refused,  or  prevented 
by  the  company'':  Qatur  v.  Sun  Fire  Office^  42  Minn.  816. 

In  HamiUon  t.  Liverpool  etc  In$*  Co.,  136  U.  8.  242,  where 
the  policy  contained  a  stipulation  that  differences  as  to  ibm 
amount  of  any  loss  or  damage  should  be  submitted  to  two 
competent  and  impartial  persons,  chosen  one  by  each  party^ 
and  the  two  so  chosen  to  select  an  umpire  in  case  of  dis- 
agreement, and  the  award  of  any  two  of  them  in  writing  to  be 
binding  and  conclusive  as  to  the  amount,  just  as  in  the  case 
at  bar  it  is  provided  that  "  the  award  in  writing  of  any  two 
shall  determine  the  amount  of  such  loss,"  the  supreme  court 
of  the  United  States,  speaking  through  Mr.  Justice  Oray, 
aaid:  **  Such  a  stipulation,  not  ousting  the  jurisdiction  of  the 
courts,  but  leaving  the  general  question  of  liability  to  be 
judicially  determined,  and  simply  providing  a  reasonable 
method  of  estimating  and  ascertaining  the  amount  of  the  loss, 
ia  unquestionably  valid,  according  to  the  uniform  current  of 
authority  in  England  and  in  this  country:  Scott  v.  Anery^  8 
H.  L.  Cas.  811;  Viney  v.  Bignold,  L.  R.  20  Q.  B.  Div.  l72; 
Delaware  etc  •  Canal  Co.  v.  Pennsylvania  Coal  Co.  60  N.  Y« 
260;  Reed  v.  Washington  etc.  In$.  Co.,  138  Mass.  672,  676; 
Wolff  V.  Liverpool  etc.  Ins.  Co.,  60  N.  J.  L.  463;  Hall  v.  Nor- 
folk Fire  Ins.  Co.,  67  Conn.  106, 114.  The  case  comes  within 
the  general  rule  long  ago  laid  down  by  this  court:  *  Where 
the  parties  in  their  contract  fix  on  a  certain  mode  by  which  the 
amount  to  be  paid  shall  be  ascertained,  as  in  the  present 
ease,  the  party  that  seeks  an  enforcement  of  the  agreement 
must  show  that  he  has  done  every  thing  on  his  part  which 
oould  be  done  to  carry  it  into  effect.  He  cannot  compel  the 
payment  of  the  amount  claimed,  unless  he  shall  procure  the 
kind  of  evidence  required  by  the  contract,  or  show  that  by 
time  or  accident  he  is  unable  to  do  so^  United  States  v.  Sob* 
sson,  9  Pet.  319.'' 

^^  It  will  be  noticed  that  the  language  of  the  second  re- 
fused proposition  is  exactly  the  same  as  that  in  the  foregoing 
quotation  from  United  States  r.  Robeson,  9  Pet  819,  except 
the  following  words  at  the  closCi  **  or  some  fault  on  the  part 
of  the  insurer  he  is  unable  to  do  so."  Wherever  the  plaintiff 
oan  show  that  the  disagreement  has  been  brought  about  by 
the  instrumentality  of  the  company  for  the  purpose  of  pre- 
venting an  award,  or  that  the  company  has  been  acting  in 
bad  £aith|  or  interposing  obstacles  so  that  no  award  oan  bo 
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had,  he  will  have  a  right  to  resort  to  his  action:  Davenport  t. 
Long  Island  Ins,  Co,^  10  Daly,  535. 

The  issue  made  by  the  sixth  plea  and  the  replication 
thereto  was  r  'aether  the  appellant  refused,  without  good  and 
sufficient  cause,  to  go  on  and  complete  said  appraisementt 
and  by  neglect,  dehiy,  and  unfair  action  defeated  the  ap- 
praisal, and  whether  the  inability  of  the  appraisers  to  agree 
was  owing  to  any  fault,  connivance,  or  collusion  on  the  part 
of  appelhmt.  As  propositions  2  and  8  were  in  line  with  tho 
issue  thus  made  by  the  pleadings  and  with  the  authorities 
hereinbefore  referred  to,  we  are  inclined  to  think  that  those 
propositions  should  have  been  marked  '^held"  and  not  ^*re* 
fused.'' 

The  evidence  tends  to  show  that  the  failure  of  the  apprais* 
ere  to  select  an  umpire  was  due  to  the  fact  that  Donlin,  the 
appraiser  chosen  by  appellant,  desired  to  appoint  an  umpire 
living  in  Bloomington,  or  Chicago,  or  some  distant  city, 
while  Hoag,  the  appraiser  who  had  been  chosen  by  appellee, 
was  in  favor  of  some  man  as  umpire  whose  residence  was  in 
Elgin,  or  near  the  place  where  the  fire  occurred. 

It  was  said  in  Davenport  v.  Long  Island  Ins,  Co.,  10  Daly, 
535,  that,  upon  the  failure  of  the  appraisers  to  agree  upon  an 
umpire,  it  is  the  duty  of  the  insured  at  least  to  propose  to 
the  company  the  selection  of  new  appraisers.  We  are  unable 
to  subscribe  to  this  doctrine,  so  far  as  the  policy  upon  which 
the  present  suit  has  been  brought  is  concerned.  ^*  The 
contract  here  only  requires  the  parties  to  choose  appraisers 
once,  and  not  twice. 

Counsel  for  appellant  claim  that  the  appraisers  are  not 
agents  of  the  parties  selecting  them,  and,  therefore,  that  the 
insurance  company  catmot  be  held  responsible  for  the  act  of 
the  appraiser  selected  by  it,  either  in  refusing  to  agree  with 
the  other  appraiser,  or  in  failitig  to  agree  upon  an  umpire. 
It  has  been  held,  that  where  the  appraiser  nominated  by  the 
company  insists  upon  the  appointment  of  an  umpire  living 
at  a  great  distance  from  the  scene  of  the  loss,  and  refuses  to 
agree  to  persons  named  by  the  plaintiff's  appraiser  without 
excuse,  his  conduct  amounts  to  a  refusal  to  proceed  with  the 
appraisal,  and  the  plaintiff  will  not  be  required  to  wait  longer 
before  bringing  his  action:  McCullough  v.  Phoenix  Ins.  Co.^ 
113  Mo.  606;  Uhng  v.  WiUiamsburgh  City  Fire  Ins.  Co.,  101 
N.  Y.  362. 

In  Bishop  y.  Agricultural  Ins.  Co.^  180  N.  Y.  488,  the 
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appraiaen  selected  by  the  plaiotiff  and  the  insoranoe  eom- 
pany  failed  to  agree  upon  an  umpire.  Upon  the  trial  there 
waa  eyidenoe  tending  to  show  that  the  company  *^  through 
its  appraiser,  Langworthy,  refused  to  agree  upon  a  disinter- 
ested umpire";  and  the  court  said:  **If  this  was  truCi  the 
Csct  that  an  appraisal  had  not  been  made  was  not  a  defense 
to  the  action.'^  It  was  there  held  that,  as  the  question  of 
fact  was  submitted  to  the  jury  under  conservative  instruc- 
tions, and  they  had  found  for  the  plaintiff  the  verdict  would 
not  be  disturbed. 

We  are  inclined  to  agree  with  oounsel  for  appellant  in  the 
oontention  that  a  person  nominated  as  an  arbitrator  ought 
not  to  consider  himself  as  the  agent  tar  the  person  on  whose 
behalf  he  is  nominated:  Kyd  on  Awards,  75.  ^The  arbi- 
trators selected,  one  by  each  side,  ought  not  to  consider 
themselves  the  agents  or  advocates  of  the  party  who  appoints 
them.  When  once  nominated  they  ought  to  perform  the 
duty  of  deciding  impartially  between  the  parties,  and  they 
will  be  looked  upon  as  acting  **  corruptly  if  they  act  as 
agents  or  take  instructions  from  the  other  side":  Russell  on 
Arbitrators,  6th  ed.,  221.  But  while  it  is  true  that  an  arbi« 
trator  or  appraiser  is  not  to  be  regarded  as  the  agent  of  the 
party  appointing  him  simply  by  reason  of  the  fact  of  his 
appointment,  yet  an  arbitrator  or  appraiser  may  act  in  such 
a  partial  manner,  and  so  manifestly  in  the  interest  of  the 
party  appointing  him,  that  it  may  become  a  question  of  fact 
to  be  submitted  to  the  jury,  or  to  be  determined  by  the  court 
Bitting  without  a  jury,  whether  he  conducts  himself  as  an 
agent  to  such  an  extent  that  the  party  appointing  him  shall 
be  held  responsible  for  his  acts.  If  an  insurance  company 
selects  a  man  for  appraiser,  who,  instead  of  acting  as  such, 
conducts  himself  in  the  interest  of  the  company  and  as  an 
agent  for  the  company,  the  company  will  be  held  responsible 
for  such  conduct  on  his  part  as' inures  to  the  benefit  of  the 
company.  If  the  evidence  proves  that  he  prevents  an  agree- 
ment, or  the  appointment  of  an  umpire,  by  methods  which 
show  him  to  be  the  agent  of  the  company,  his  acts  will  be 
regarded  as  those  of  his  principaL 

We  think  that  the  propositions  of  law  upon  this  subject 
submitted  by  appellant  were  properly  refused,  because  they 
assume  that  Donlin  was  not  in  fact  the  agent  of  the  com- 
pany, without  leaving  it  to  be  determined  from  the  evidence 
whether  he  so  acted  as  to  be  justly  regarded  as  such  agent. 
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If  the  propositions  in  qaestion  had  simply  announced  that 
appraisers  appointed  as  those  here  were  appointed  ^'  should 
not  be  advocates  for  the  parties  appointing  them/'  we  cannol 
see  that  they  would  have  been  objectionable. 

There  is  evidence  in  the  record  tending  very  strongly  to 
show  that  appellee  was  delayed  for  about  five  months  after 
the  fire  occurred  by  the  adjuster  of  the  company;  that  some 
time  in  June  Donlin  was  appointed  appraiser  by  the  com* 
pany  and  Hoag  by  appellee;  that  some  time  afterward  Don* 
lin  came  out  to  Elgin  and  went  to  the  '^  ruins  and  made 
some  measurements,  but  returned  to  Chicago  without  ai* 
tempting  to  make  an  appraisal;  that  two  days  afterward  he 
again  came  to  Elgin  and  had  a  meeting  with  Hoag,  objecting 
to  the  values  as  too  high  and  to  the  amount  of  depreciation 
as  insufficient,  and  *' broke  off  the  figuring,'*  and  refused  to 
elose  the  examination  as  to  prices,  and  left  Elgin  abruptly, 
saying:  **  I  will  go  back  and  see  our  people,  and  I  will  write 
you  a  proposition  to-morrow  that  will  do";  that  Donlin  never 
afterward  returned  to  Elgin,  or  renewed  the  effort  to  agree 
upon  an  appraisal,  but  in  a  day  or  two,  and  about  August  let 
wrote  to  Hoag,  proposing  to  close  up  **  the  B.  L.  Bishop  loss" 
at  a  low  figure, ''  or  we  will  have  to  agree  upon  a  third  man 
as  umpire":  that  after  his  proposal  was  rejected  as  *^unre»- 
-^  sonable  and  unjust,"  and  after  he  was  requested  to  return 
"and  proceed  with  the  appraisement  without  delay/'  be 
wrote,  on  August  5th,  suggesting,  in  the  matter  of  selecting  an 
umpire,  the  names  of  men  in  Bloomington  and  Chicago^ 
whose  standing,  competency,  and  reliability  were  unknown 
to  Hoag. 

It  thus  appears  that  there  was  evidence  tending  to  shows 
relation  of  agency  between  Donlin  and  the  companies  repro* 
sented  by  him,  and  tending  to  show  that,  while  acting  as 
such  agent,  rather  than  as  an  impartial  arbitrator,  he  pre- 
vented an  appraisal  and  the  appointment  of  an  umpire.  If 
this  was  true  the  companies  are  responsible  for  the  resntt 
produced  by  his  conduct  Whether  the  award  was  thus  pre- 
vented by  the  companies  was  the  main  question  of  fact  in 
the  case.  The  issue  made  by  the  sixth  and  seventh  pleai 
was  the  principal  issue.  It  is  so  admitted  by  counsel  for 
appellant  in  their  brief  in  this  court.  The  issues  formed  by 
the  other  pleas  are  immaterial.  The  propositions  of  law  sub* 
mitted  to  the  court  bear  upon  the  issue  formed  by  the  sixth 
and  seventh  pleas.    It  is  not  pretended  that  there  was  any 
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thing  dishoneBt  or  fraudulent  about  the  loss,  nor  is  it  denied 
that  the  loss  waB  total:  MeCullough  v.  PkcBnix  /ns.  Co,^  118 
Mo.  606.  **  Counsel  for  appellant  thus  Btate  their  position: 
'^The  award  of  appraieers  is  a  condition  precedent  to  begin* 
Ding  the  Buit,  unless  such  award  is  prevented  hj  the  insurer 
in  Bome  way.'' 

It  is  manifest  from  what  has  been  said  that,  under  the 
pleadings  in  this  case,  the  court  below  could  not  have  ren* 
dered  the  judgment  in  favor  of  the  plaintiff  without  finding 
that  the  appraisal  was  prevented  by  appellant.  As  there  is 
evidence  tending  to  support  this  finding,  the  judgment  of  the 
appellate  court  affirming  the  judgment  of  the  trial  court  is 
xsonoloBive,  bo  far  as  we  are  concerned,  as  to  the  fact  that  the 
appraisal  was  prevented  by  the  appellant:  Practice  Act,  sec. 
«9;  2  SUrr  and  Curtis'  Annotated  Statutes,  1861;  8  Starr  and 
€urtia'  Annotated  Statutes,  991;  PowM  ▼•  MeCard,  121  UL 
^30. 

Hence  the  appellant  oould  not  have  been  injured  by  the 
refusal  of  the  trial  court  to  hold  as  law  the  second  and  eighth 
propositions,  because,  even  if  the  trial  court  had  been  of  the 
'Opinion  that  the  award  of  the  appraisers  was  not  a  condition 
precedent  to  the  bringing  of  suit,  yet,  if  it  found  that  the 
making  of  the  award  was  prevented  by  the  company,  the 
•effect  as  to  the  plaintiff's  right  to  bring  the  suit  was  the  same 
as  though  the  court  had  been  of  the  opposite  opinion.  When 
a  proposition  announces  that  it  is  the  duty  of  the  plaintiff  to 
do  a  certain  thing  before  beginning  suit,  unless  he  is  pre- 
Tented  firom  doing  it  by  the  defendant,  and  when  the  proof 
ahows  that  he  was  prevented  from  doing  it  by  the  defendant, 
the  abstract  rule  as  to  his  duty  becomes  of  no  practical  im« 
portance  in  the  determination  of  the  question  whether  the 
auit  was  properly  brought 

The  judgment  of  the  appellate  court  is  affirmed. 

Imsukahoi — OoMDmoN  JLB  TO  Abbitjiatiov — ^Validitt  or — A  oonditioa 
IB  a  polioy  of  intnranca  proTiding  for  arbitration  oannot  deprire  tho  in- 
«arod  of  his  right  of  aotion  nnleM  dearly  niada  a  condition  preocdent  to  tho 
ozistenoo  of  snoh  right:  Bimungham  €te,  In».  Co.  ▼.  Fuhert  126  IlL  329;  9 
Am.  St.  Rep.  098,  and  noto.  A  provision  in  an  insaranoe  policy  requiring 
«U  differenoaa  arising  between  the  parties  as  to  their  rights  and  liabilities  to 
be  sabmitted  to  arbitration  is  disregarded  as  against  pnblio  policy;  but  when 
enoh  proTision  only  requires  that  the  Talne  of  a  thing  which  might  be  in* 
TolTod  in  litigation  wider  the  oontraot  may  bo  determined  by  arbitration,  it 
.does  not  oast  the  Jurisdiction  of  the  ooorti^  and  is  Tslidt  Mandail  v.  Anmkam 
tli&Rw«Y0LiXLY.— S 
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etc  /fu.  Ca.9  10  Mont.  3i0;  24  Am.  St  Rep.  60,  and  note.  Thii  question 
will  be  found  fully  discussed  in  the  extended  notes  to  UUer  t.  Trcndtrtf 
/te.  Co.,  8  Am.  St.  Rep.  922;  Commercial  etc  Itu.  Co.  t.  Hocking^  2  Am.  St* 
Bep.  569;  and  the  shorter  notes  to  CoiitinenUU  Itu,  Co,  ▼.  WUmh,  23  Am. 
8t  Rep.  723^  and  Nurne^  v.  Fireman'e  Fund  Int.  On.,  0  Am.  St.  Rep.  34K 
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Laitdlobd,  Liabiutt  or,  to  TasspAaaEBS. — A  prirate  owner  or  oecupaat 
of  land  is  under  no  obligation  to  strangers  to  place  guards  around  ex« 
oarations  thereon.  He  is  not  required  to  keep  his  premises  in  a  safe 
oonditiou  for  the  benefit  of  trespassers  or  those  who  oome  upon  them 
without  invitation,  either  express  or  implied,  and  merely  to  seek  theif 
own  pleasure  or  gratify  their  own  curiosity. 

LaNDOWMKs,  Ohildrbn,  Dutt  to  of  Trespassing. —Though  a  ohild  of 
tender  years  meeting  with  injury  on  the  premises  of  a  prirate  owner 
is  a  technical  trespasser,  yet  the  owner  is  liable  if  the  things  causing 
injury  haye  been  left  exposed  and  unguarded,  and  are  of  such  a  char- 
acter as  to  be  an  attraction  to  a  ohild,  appealing  to  his  childish  curios- 
ity and  instincts. 

Okildrbn— Liability  of  Lahdownbr  to. — ^If  the  land  of  a  private  owner 
is  in  a  thickly  settled  portion  of  a  oity,  adjacent  to  a  public  street  or 
alley,  and  has  upon  it  dangerous  machinery  or  a  dangerous  pit  or  pond 
at  a  point  near  such  street  or  alley,  of  such  character  as  to  be  attraot- 
irs  to  children  of  tender  years,  incapable  of  exercising  ordinary  care^ 
•ad  he  has  notice  of  its  attractions  for  ohildren  of  that  dass,  he  is  un* 
dsr  obligation  to  use  reasonable  care  to  protect  them  from  injury  when 
ooming  upon  such  premises,  though  they  may  be  trespassers  thereon. 

MmncnPAL  Corporations.— Childebn,  Liabiutt  of  for  KssFiNa  Plaob 
Dangbrous  to. — ^A  municipal  corporation  owning  part  of  a  block  ci 
land  in  a  thickly  settled  portion  of  a  city  in  which  it  has  dug  an  exoa- 
▼ation  with  steep  banks  in  which  water  has  accumulated  and  stood, 
whereon  logs  and  other  material  floated,  and  this  excaration  was  near 
to  public  streets  from  which  it  might  bo  reached  without  any  bin* 
derance  or  obstruction,  and  was  attractive  to  children  and  also  dangeroos 
to  them,  is  answerable  for  injuries  suffered  by  a  child  of  tender  yean 
who  is  attracted  to  such  excavation,  when  the  municipality  has  notice 
both  of  its  dangerous  character  and  of  the  fact  that  children  were 
attracted  there  for  the  purpose  of  playing  with  and  upon  the  water, 
and  that  its  depth  was  sufficient  to  drown  them  in  ease  of  their  falling 
therein,  if  incapable  of  swimming. 

Nbgligbnob  Causing  Injury  to  Child  of  Tendbb  Years.— Question  for 
the  Jury. — When  a  child  of  tender  years  has  entered  upon  premisea 
of  a  dangerous  character,  attractive  to  children,  and  the  owner  of  such 
premises  is  sought  to  be  made  answerable  for  damages  suffered,  the 
question,  whether  he  has  been  guilty  of  negligence,  and  whether  the 
premises  were  sufficiently  attractive  to  entice  children  into  danger 
and  to  suggest  to  the  owner  the  probability  of  the  occurrence  of  an 
acoidenfei  are  for  the  jury. 
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Hbolioxnci,  CoNTBiBUTOBT  07  PABiNT. — ^Thab  the  pftrenfc  of  %  child  of 
tender  yean  waa  gailty  of  negligeaoe  ooutribating  to  an  accident  may 
be  shown  in  bar  to  an  action  brought  by  each  parent  at  administrator 
of  snoh  child. 

CHILDBBH,    NSGLIGBNGl,    WhKM   CUAROBABLl    WITH.  —  A    ChILO    MoBB 

THAU  Sbysx  Yxabs  of  agc  is  bound  to  exercise  such  care  as  children 
of  hii  age,  oapacity,  and  intelligence  are  capable  of  exercising,  and 
whether  he  did  so  or  not  is  a  question  to  bo  submitted  to  the  jury. 

A  MuKioiPAL  CoapoRATioir  Holding  PabPiRTT  as  a  Pkitatb  Pxbsoh  n 
Charoxablx  with  the  same  duties  and  obligations  devolving  upon  in* 
dividnalsi  and  is  therefore  answerable  for  injuries  sustained  by  a  pri* 
▼ate  person  by  reason  of  its  negligence  in  respect  to  such  property,  if^ 
vnder  such  circumstances  n  private  owner  would  have  been  thni 
answerable. 

MuwidPAL  GoRPORATioHS,  Ordikamob  ab  Evidbnob  AoAiNST.^If  in  an 
notion  against  a  city  the  condition  in  which  it  had  put  and  left  its  pri* 
▼ate  property  it  claimed  to  have  been  n  nuisance,  an  ordinance  de« 
daring  a  similar  condition  of  the  property  of  a  private  person  within 
the  municipal  limits  to  be  a  nuisance  is  admissible  in  evidenoe  as  tend* 
ing  to  prove  that  the  condition  of  its  premises  constituted  them  • 
nuisance. 
As  ExxounoH  oanhot  Ibsub  Against  a  Munioipal  Ck)BroRATioH. 

Action  bj  the  administrator  of  the  estate  of  Frank  Mo* 
Hahon  to  recover  damages  for  the  death  of  the  decedent 
through  the  alleged  negligence  of  the  defendant,  the  city  of 
Pekia.  That  citj  waa  the  owner  of  four  lots  in  a  certain 
block  therein,  bounded  on  the  north  by  a  public  alley  and  on 
the  west  and  south  by  public  streets.  These  streets  wer« 
improyed  and  open  for  trayel.  The  lots  were  in  a  thickly 
settled  portion  of  the  city.  The  municipality  before  taking 
possession  of  the  lots  in  1887  had  built  a  sewer,  and  there- 
after made  an  excavation  for  the  purpose  of  obtaining  gravel 
to  be  used  upon  the  streets.  This  excavation  was  about  two 
hundred  feet  long  and  one  hundred  feet  wide;  its  banks  were 
steep,  and  water  could  accumulate  therein  to  the  depth  of 
fourteen  feet.  There  had  been  a  fence  around  the  property, 
but  it  was  permitted  to  get  out  of  repair  and  to  have  an  open* 
ing  therein  at  one  point  of  the  width  of  forty  feet  and  in  an* 
other  of  at  least  thirty  feet.  There  was  a  driveway  across 
the  property  which  the  public  had  been  in  the  habit  of  using 
for  the  purpose  of  going  across  the  lots,  instead  of  going 
round  about  them  upon  the  public  streets,  and  boys  had  been 
in  the  habit  of  playing  upon  planks  and  logs  which  had  fallen 
into  the  water  and  remained  floating  thereon.  The  city  au« 
thorities  had  been  notified  by  parents  residing  in  the  vicinity 
that  the  place  was  dangerous  to  their  children.  The  decedenti 
being  eight  years  and  two  months  old,  went  with  another 
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ohild  to  play,  and,  stepping  upon  a  log  in  the  water,  it  rolled 
and  threw  him  therein,  and  as  a  consequence  his  life  was 
lost.    Judgment  for  the  plaintiff;  the  defendant  appealed. 

O.  W.  Cunningham^  W.  L.  PrtiiyTMMi^  anA  WQliaim  Dcm 
Mau8^  for  the  appellant, 

T.  N.  Qreen  and  W,  R.  Curran,  for  the  appellee. 

^^^  Magrudbb,  J.  1«  The  main  question  in  the  case  arlsea 
out  of  the  refusal  of  the  trial  court  to  give  the  second  and 
third  instructions  asked  by  the  defendant:  Is  an  individual 
landowner  obliged  to  respond  in  damages  for  the  death  of  a 
child  occurring  upon  his  premises  under  such  circumstances 
as  are  developed  by  the  testimony  in  this  case? 

The  general  rule  is  well  settled  that  the  private  owner  or 
occupant  of  land  is  under  no  obligations  to  strangers  to  place 
guards  around  excavations  upon  his  land.  The  law  does  not 
require  him  to  keep  his  premises  in  safe  condition  for  the 
benefit  of  trespassers,  or  those  who  come  upon  them  without 
invitation,  either  express  or  implied,  and  merely  to  seek  their 
own  pleasure  or  gratify  their  own  curiosity:  1  Thompson  on 
Negligence,  803;  2  Shearman  and  Redfield  on  Negligence, 
4th  ed.,  sec.  716.  An  exception,  however,  to  this  general  rale 
oxists  in  favor  of  children.  Although  a  child  of  tender  years, 
who  meets  with  an  injury  upon  the  premises  of  a  private 
^wner,  may  be  a  technical  trespasser,  yet  the  owner  may  be 
liable,  if  the  things  causing  the  injury  have  been  left  ex* 
posed  and  unguarded,  and  are  of  such  a  character  as  to  be 
an  attraction  to  the  child,  appealing  to  his  childish  curiosity 
and  ^^  instincts.  Unguarded  premises,  which  are  thus 
eupplied  with  dangerous  attractions,  are  regarded  as  holding 
out  implied  invitations  to  such  children.  *'The  owner  of 
land,  where  children  are  allowed  or  accustomed  to  play,  par* 
ticularly  if  it  is  unfenced,  must  use  ordinary  care  to  keep  it 
in  safe  condition;  for  they,  being  without  judgment  and 
likely  to  be  drawn  by  childish  curiosity  into  places  of  dangery 
are  not  to  be  classed  with  trespassers,  idlers,  and  mere  li« 
oensees'':  2  Shearman  and  Redfield  on  Negligence,  4th  ed., 
sec  705;  4  Am.  A  Eng.  Ency.  of  Law,  63,  and  cases  in  note. 
In  such  case  the  owner  should  reasonably  anticipate  the  in- 
jury which  has  happened:  1  Thompson  on  Negligence,  804 

There  is  conflict  in  the  decisions  upon  this  subject,  some 
courts  holding  in  favor  of  the  liability  of  the  private  owner^ 


Jan.  1895.J        City  or  Pkkin  v.  McMahon.  117 

and  others  ruling  against  it.  Where  the  land  of  a  privata 
owner  is  in  a  thickly  settled  city,  adjacent  to  a  public  street 
or  alley,  and  he  has  upon  it,  or  suffers  to  be  upon  it,  dangerous 
machinery  or  a  dangerous  pit  or  pond  of  water,  or  any  other 
dangerous  agency,  at  a  point  thereon  near  such  public  street 
or  alley,  of  such  a  character  as  to  be  attractive  to  children  of 
tender  years  incapable  of  exercising  ordinary  care,  and  he  is 
aware  or  has  notice  of  its  attractions  for  children  of  that  class, 
we  think  that  be  is  under  obligations  to  use  reasonable  care 
to  protect  them  from  injury  when  coming  upon  said  premises^ 
even  though  they  may  be  technical  trespassers.  To  charge  bim 
with  such  an  obligation  under  such  circumstances  is  merely 
to  apply  the  well-known  maxim,  Sic  utere  tiLO  ut  alienum  non 
Ixdas*  It  is  true,  as  a  general  rule,  that  a  party  guilty  of 
negligence  is  not  liable  if  he  does  not  owe  the  duty  which  he 
has  neglected  to  the  person  claiming  damages:  Williams  t» 
Chicago  etc.  B.  R.  Co.,  135  111.  491;  26  Am.  St.  Rep.  397. 
But,  though  the  private  owner  may  owe  no  duty  to  an  adult 
under  the  facts  stated,  the  cases,  known  as  the  ^*  turntable" 
cases  hold  that  such  duty  is  due  from  him  to  a  child  of 
tender  years. 

149  fphe  leading  one  of  the  turntable  cases  is  Railroad  Co. 
T«  Stoutf  17  Wall.  657;  there  the  company  was  held  liable  in 
an  action  by  a  child  about  six  years  old,  who  had  injured 
his  foot  while  playing  with  a  turntable  belonging  to  the  com* 
pany,  although  it  was  contended  that  he  was  a  trespasser, 
and  had  received  the  injury  because  of  his  own  negligence, 
and  that  the  company  owed  him  no  duty;  it  appearing  that 
the  turntable  was  located  upon  the  private  grounds  of  the 
company  in  a  settlement  of  from  one  hundred  to  one  hun- 
dred and  fifty  persons,  about  eighty  rods  from  the  depot,  near 
two  traveled  roads,  and  was  a  dangerous  machine,  and  was 
Bot  guarded  or  fastened,  and  that  a  servant  of  the  company 
had  previously  seen  boys  playing  there  and  had  forbidden 
them  to  do  so;  and  it  was  further  held,  that  the  care  and 
caution  required  of  a  child  is  according  to  his  maturity  and 
capacity,  and  is  to  be  determined  by  the  circumstances  of 
each  case;  that  the  fact  of  the  child  being  a  technical  tres- 
passer made  no  difference  in  his  right  of  recovery;  that  the 
question  of  the  defendant's  negligence  was  one  for  the  jury 
to  determine;  and  that  the  jury  were  justified  in  believing 
that  children  would  probably  resort  to  the  turntable,  and 
that  the  defendant  should  have  anticipated  their  resort  to  it| 
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from  ttie  fact  that  several  boys  were  at  play  there  when  the 
accident  occurred,  and  had  played  there  on  other  occasions 
within  the  observation,  and  to  the  knowledge,  of  defendant's 
employees. 

To  the  same  effect  are  the  following  cases:  Keffe  t.  Mil' 
waukee  etc.  By.  Co.^  21  Minn.  207;  18  Am.  Rep.  393;  KansM 
Cent.  Ry.  Co.  v.  Fitzaimmom,  22  Kan.  686;  81  Am.  Rep.  203; 
Koons  V.  St.  Louis  etc.  R.  R,^  65  Mo.  592;  Union  Pac.  Ry.  Co. 
V.  Dunden,  37  Kan.  1;  Evaniach  y.  0.  C.  &  S.  F.  Ry.  Co.,  67 
Tex.  123;  Ferguson  v.  Columbus  etc.  Ry.  Co.,  76  Ga.  637;  77 
Oa.  102;  fife.  Louis  etc.  R.  R.  Co.  Y.  Bell,  81  111.  76;  25  Am. 
Rep.  269. 

In  many  if  not  all  of  the  foregoing  ^turntable''  cases, 
stress  is  laid  upon  the  facts  thnt  the  turntable  was  in  a  pub* 
lie  or  open  and  frequented  place;  that  it  was  dangerous  ^^ 
and  left  unfastened,  and  when  in  motion  was  attractiye  to 
children  by  reason  of  their  love  of  motion  '*  by  other  means 
than  their  own  locomotion";  and  that  the  servants  of  the 
railroad  companies  knew,  or  had  reason  to  believe,  that  it 
was  attractive  to  children,  and  that  children  were  in  the 
habit  of  playing  on  or  about  it.  The  doctrine  of  the  cases  is 
that  the  child  cannot  be  regarded  as  a  voluntary  trespasser, 
because  he  is  induced  to  come  upon  the  turntable  by  the  de- 
fendant's own  conduct.  *' What  an  express  invitation  would 
be  to  an  adult  the  temptation  of  an  attractive  plaything  is 
to  a  child  of  tender  .years":  Keffe  v.  Milwaukee  etc.  Ry.  Co., 
21  Minn.  207;  18  Am.  Rep.  393;  Union  Stock  Yards  etc.  Co. 
V.  Rourke^  10  111.  App.  474. 

We  are  unable  to  see  any  substantial  difference  between 
the  turntable  cases  and  the  case  at  bar.  Here  was  a  half 
block  of  ground  in  a  populous  city,  bounded  on  two  sides  by 
public  streets  and  on  the  third  side  by  a  public  alley;  with 
an  opening  of  some  forty  feet  in  the  fence  upon  the  street  on 
the  south  side,  and  an  opening  of  equal  dimensions  in  the 
fence  upon  the  alley  on  the  north  side;  with  a  causeway  run- 
ning from  one  opening  to  the  other  diagonally  across  the 
premises,  inviting  approach,  and  actually  used  for  passage 
by  men  and  teams.  Upon  this  half  block  was  a  dangerous 
pond  or  pit,  in  which  the  water  was'  always  five  or  six  feet 
deep,  and  sometimes  fourteen  feet  deep.  Logs  and  timbers 
floated  about  in  this  pond,  and  boys  had  for  some  time  been 
in  the  habit  of  playing  upon  them  in  the  water.  The  city 
authorities  had  been  notified  of  its  attractiveness  to  childreo« 
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and  of  its  dangerous  character*  They  not  onlj  suffered  tha 
pond  to  remain  undrained,  but  the  fences  around  it  to  be 
broken  down  in  some  places,  and  to  be  actually  removed  in 
others.  The  deceased  boy,  Frank  McMahon,  is  proven  to 
have  entered  the  premises  at  the  opening  in  the  fence  on  the 
alley.  This  opening  was  only  seventeen  feet  from  the  barn 
of  Soady,  where  he  dismounted  from  the  wagon  on  which  ha 
had  been  riding.  The  place  where  he  was  seen  playing  in 
^*^  the  water  was  only  a  few  feet  from  this  opening  on  the 
public  alley.  The  love  of  motion,  which  attracts  a  child  to 
play  upon  a  revolving  turntable  will  also  attract  him  to  ex- 
periment with  a  floating  plank  or  log  which  he  finds  in  a 
pond  within  his  easy  reach. 

Tha  doctrine  of  the  'turntable"  cases  is  sustained  by 
other  cases  where  the  injuries  complained  of  were  caused  by 
agencies  of  a  different  character.  Such  are  Mackey  t.  City  of 
Viehburg,  64  Miss.  777;  Birge  v.  Gardner,  19  Conn.  607;  60 
Am.  Dec.  261;  Daley  v.  Nonoieh  etc.  R.  R.  Co.^  26  Conn.  691; 
68  Am.  Dec.  413;  Braneom  r.  Labrot,  81  Ey.  638;  60  Am. 
Rep.  193;  Powen  v.  Harlow,  63  Mich.  607;  61  Am.  Rep.  164; 
Hydravlic  Works  Co.  t.  Orr,  83  Pa.  St.  332;  WhirUyr.  White^ 
man,  1  Head,  610. 

There  are  very  respectable  authorities  on  the  other  side  of 
the  question  here  under  consideration.  Such  are  0%lle$pie 
V.  MeOowan^  100  Pa.  St.  144;  46  Am.  Rep.  366;  Hargreavee 
T.  Deacon^  26  Mich.  1;  Klix  v.  Nieman,  68  Wis.  271;  60  Am. 
Rep.  854;  Schnndt  v.  Kansae  City  Die.  Co.,  90  Mo.  284;  69 
Am.  Rep.  16;  Indianapolis  v.  Emmelman,  108  Ind.  630;  68 
Am.  Rep.  66;  Clark  v.  Riehmorui,  83  Va.  355;  6  Am.  St  Rep. 
281;  Clark  v.  Manchester,  62  N.  H.  677;  Frost  v.  Eastern  R.  R. 
Co.,  64  N.  H.  220;  10  Am.  St.  Rep.  396.  Some  of  these  cases 
are  distinguishable  from  the  case  at  bar.  In  the  Pennsyl- 
vania  case,  a  child,  seven  years  and  ten  months  old,  fell  into 
a  well  in  the  field  of  a  private  owner,  one  hundred  feet  from 
the  public  highway  and  three  hundred  feet  from  the  nearest 
house,  and  not  concealed  in  any  way  so  as  to  escape  notice; 
the  scene  of  the  accident  was  at  a  comparatively  remote 
point,  and  the  court  below  had  held  that  the  plaintiff  could 
not  be  guilty  of  contributory  negligence  as  matter  of  law 
instead  of  submitting  the  question  to  the  jury;  moreover,  the 
case  is  inconsistent  with  the  ruling  of  the  same  court  in  the 
previous  case  of  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  St  882. 

In  the  Michigan  case  a  child  of  tender  years  fell  into  a  oia- 
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tern  on  property  **not  immediately  adjoining  a  highway''; 
and  it  is  expressly  said:  ''We  express  no  opinion  concern* 
ing  cases  where  the  nature  of  the  business  is  such  as  to  pre* 
sent  peculiar  attraction  to  children/'  etc.  So,  ^**  in  th» 
Missouri  case,  it  was  expressly  stated  that  the  agency  caus-^ 
ing  the  accident  was  not  shown  by  the  evidence  to  be  ''  at* 
tractive  to  children."  The  supreme  court  of  New  Hampshire 
expressly  repudiates  the  doctrine  of  .the  "  turntable"  cases* 
Such  also  seems  to  be  the  position  of  the  court  in  the  Wis- 
consin case.  In  the  Indiana  case  the  excavation  into  which 
the  child  fell  was  in  a  shallow  stream  which  was  part  of  a 
public  street,  and  it  was  held  that  the  city  was  liable  for  that 
reason;  and,  consequently ,  what  was  said  as  to  exoavations^ 
upon  private  property  was  not  necessary  to  the  decision  of 
the  case;  it  was  said,  however,  that  '*  whoever  does  any  thin|^ 
•  •  •  .  immediately  adjacent  to  a  public  street  to  attract 
children  of  the  vicinity  into  danger,  which  they  cannot  ap* 
predate,  owes  the  duty  of  protecting  them  by  suitably  guard* 
ing  the  source  of  danger."  In  the  Virginia  case,  where  the 
action  was  against  the  city  of  Richmond,  the  city  was  held 
not  to  be  liable  because  the  child  climbed  up  from  the  side* 
walk  upon  a  brick  wall  and  fell  into  the  area  beyond  it,  there* 
by  receiving  the  injuries  complained  of.  But  whether  the 
cases,  which  hold  to  the  rule  of  nonliability  under  such  facts 
as  appear  in  this  record,  can  be  clearly  distinguished  from 
the  case  at  bar  or  not,  we  are  not  disposed  to  follow  them  ia 
view  of  the  authorities  on  the  other  side. 

We  do  not  regard  the  case  of  St.  LouU  etc.  R.  R,  Co,  t» 
£eU,  81  111.  76,  25  Am.  Rep.  269,  as  opposing,  but  rather  a» 
indorsing,  the  doctrine  of  the  ^'turntable"  cases;  that  case 
was  decided  when  this  court  so  far  considered  questions  of 
fact  as  to  determine  whether  the  verdict  of  a  jury  was  con- 
trary to  the  weight  of  the  evidence  or  not;  and  we  held  that 
''in  view  of  the  isolated  position  in  which  the  turntable  wae 
located,  the  proofs  fail  to  show  that  appellant  was  guilty  of 
such  want  of  care  as  could  lawfully  charge  it  with  damages 
for  this  accident" 

The  question  whether  a  defendant  has  or  has  not  been 
guilty  of  negligence  in  case  of  such  an  accident  upon  ^*'  his 
land  to  a  child  of  tender  years  is  for  the  jury.  Involved  m 
this  question  is  the  further  question  whether  or  not  the  prem- 
ises were  sufficiently  attractive  to  entice  children  into  danger,, 
and  to  suggest  to  the  defendant  the  probability  of  the  occur- 


Jan.  1895.]        Citt  of  Pekin  v.  McMahon.  121 

venoe  of  such  accident;  and,  therefore,  such  further  question 
is  also  a  matter  to  be  determined  by  the  jury:  M<ick$y  t. 
City  of  YiekBhurg,  64  Miss.  777;  Railroad  Co.  ▼.  SUmi^  17  Wall. 
657.  The  subject  of  the  attractiveness  of  the  premises  was 
submitted  to  the  jury  by  the  instructions  given  for  the 
plaintiff  in  the  case  at  bar. 

It  was  also  submitted  to  the  jury  by  such  instructions  to 
determine  whether  the  deceased  or  his  parents  were  guilty 
0f  contributory  negligence.  In  answer  to  special  interroga- 
tories submitted  by  the  city,  the  jury  found  specially  that 
the  deceased,  Frank  McMahon,  at  the  time  of  his  death,  was 
not  of  sufficient  age  and  ability  to  exercise  ordinary  care  and 
discretion  in  taking  care  of  himself,  and  was  without  fault 
on  his  part,  and  did  not,  at  that  time,  have  discretion,  in* 
telligence,  information,  and  knowledge  sufficient  to  enable 
him  to  know  that  it  was  dangerous  for  him  to  play  in  the 
water  on  the  premises,  and  to  be  at  the  place  of  drowning; 
that  be  necessarily  and  unavoidably  fell  into  the  pit  and  was 
drowned;  that  the  premises  were  not  sufficiently  fenced  to 
warn  him  of  his  danger  in  entering  thereon;  and  that  his 
parents,  at  the  time  of  his  drowning,  were  without  fault  in 
respect  to  the  same. 

In  Chicago  City  Ry.  Co.  t.  WilcoXj  188  111.  870,  we  held  that, 
where  a  suit  for  damages,  caused  by  the  negligence  of  the  de- 
fendant, is  brought  by  a  child  of  tender  years,  the  negligence 
of  his  parents  cannot  be  imputed  to  him  in  support  of  the 
defense  of  contributory  negligence.  Here,  however,  the  suit 
is  brought  by  the  father  as  administrator  of  a  deceased  child. 
In  such  a  case  the  contributory  negligence  of  the  parent,  if 
it  exist,  may  be  shown  in  bar  of  the  action:  Chicago  City  Ry. 
Co.  T.  Wilcox,  188  111.  870.  The  question  whether  the  parents- 
were  guilty  of  such  contributory  ^*^  negligence,  having  been 
fairly  left  to  the  jury,  has  been  decided  adversely  to  the  ap- 
pellant, and  cannot  be  reviewed  here. 

Whether,  as  matter  of  law,  a  child  seven  years  old,  or  under 
that  age,  can  be  justly  held  to  be  incapable  of  negligence,  it 
is  not  necessary  to  decide.  But  where  a  child  has  passed  the 
age  of  seven  years,  as  was  the  case  with  appellee's  deceased 
intestate,  we  are  of  the  opinion  that  he  is  bound  to  use  such 
care  as  children  of  his  age,  capacity,  and  intelligence  are 
capable  of  exercising,  and  that  the  question  whether  he  has 
done  so  or  not  should  be  submitted  to  the  jury:  Korr  v.  Forgue^ 
M  111.  482;  5  Am.  Rep.  146;  Chicago  City  Ry.  Co.  v.  WUcox^ 
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188  111.870;  2  Thompson  on  Negligence,  1181,  1182;  RaU^ 
road  Co.  y.  Stout,  17  Wall.  657;  Birge  v.  Oardner,  19  Conn. 
507;  50  Am.  Dec.  261;  Daley  v.  Norioich  etc.  R.  R.  Co.^  26 
Conn.  591;  68  Am.  Dec.  413;  Union  Stock  Yard$  etc.  Co.  v. 
Rourke,  10  111.  App.  474;  Evanisch  v.  O.  C.  A  8.  F.  Ry.  Co., 
57  Tex,  123;  Kansas  Cent.  Ry.  Co.  v.  Fitzsimmons,  22  Kan. 
686;  31  Am.  Rep.  203.  It  was  bo  submitted  here,  and  the 
instructions  given  for  the  plaintiff  bx%  in  accordance  with 
these  views. 

2.  A  municipal  corporation  holding  property  as  a  private 
owner  is  chargeable  with  the  same  duties  and  obligations 
which  devolve  on  individuals.  Where  it  owns,  leases,  or  con- 
trols lands,  houses,  docks,  piers,  water  and  gas  works  it  is 
liable,  in  respect  to  the  care  of  the  same,  for  injuries  arising 
from  neglect,  in  the  same  manner  as  an  individual  owner  is 
liable,  and  mnst  respond  in  the  same  way  for  creating  or  suf- 
fering nuisances:  Cooley  on  Torts,  marg.  pp.  619,  620;  15 
Am.  &  Eng.  Ency.  of  Law,  1155,  and  cases  cited;  Mackey  t. 
City  of  Vicksburg,  64  Miss.  777;  Clark  v.  ManchesUr,  62  N.  H. 
577. 

8.  The  plaintiff  introduced  in  evidence,  on  the  trial  beloWf 
section  8  of  the  city  ordinances  of  the  city  of  Pekin,  which  is 
as  follows: 

*'8.  Any  owner  or  occupant,  or  person  in  possession,  of  any 
uninclosed  lot  or  parcel  of  land  in  said  city,  who  shall,  by 
digging  or  removing  earth,  sand,  or  gravel  from  any  such  lot 
or  parcel  of  land,  make,  or  cause  to  be  made,  ^**  in  such  un* 
inclosed  lot  or  parcel  of  land  any  pit  or  hole  of  such  depth 
and  character  as  to  be  considered  dangerous,  unsightly,  or 
a  source  of  annoyance  to  the  persons  residing  in  the  vicinity 
thereof  or  adjacent  thereto,  shall  be  deemed  guilty  of  creat- 
ing a  nuisance;  and  any  owner,  occupant,  or  possessor  of  any 
such  uninclosed  lot  or  parcel  of  land  who  shall  refuse  or  neg« 
led  to  remedy  or  abate  said  nuisance,  by  filling  up  or  cover* 
ing  or  securely  fencing  the  same,  after  being  notified  so  to  do 
by  the  superintendent  of  police,  or  by  any  member  of  the 
police  force,  or  any  person  aggrieved  thereby,  shall  be  subject 
to  a  penalty  of  not  less  than  five  dollars  nor  more  than  fifty 
dollars,  and  a  further  penalty  of  two  dollars  for  every  day, 
after  the  first  convictioui  that  said  nuisance  shall  by  him  be 
continued.*' 

It  is  claimed  that  the  court  erred  in  admitting  this  ordi- 
nance in  evidence.    The  declaration  alleged  that  defendant 
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bad  negligently  permitted  large  quantities  of  water  to  accumu- 
late  in  the  pit  upon  the  lots  in  question,  *'  so  that  the  same  be« 
came  a  nuisance  and  dangerous  to  the  lives  •  .  .  •  of  children 
of  tender  years,''  etc.  The  plea  of  the  general  issue  had  the 
effect  of  putting  it  at  issue  whether  the  excavation  was  a 
nuisance  or  not;  and  the  ordinance  was  to  some  extent  evi- 
dence of  the  affirmative  of  such  issue.  Moreover,  in  its 
notice  of  special  matters  of  defense,  the  defendant  had  stated 
that  the  premises  *^  were  nearly  inclosed  upon  the  north  and 
south  sides  thereof."  Under  the  ordinance  it  was  an  owner's 
duty,  after  notice,  to  ^  securely,"  and  not  partially  or  inef- 
fectually, fence  the  same.  We  are  not  satisfied  that  the 
admission  of  the  ordinance  injured  the  defendant.  In  con- 
nection with  the  other  proof  as  to  the  character  and  condition 
of  the  excavation  upon  the  lots  it  had  a  tendency  to  show 
what  the  character  and  condition  of  the  excavation  ought  to 
have  been  under  the  requirements  exacted  by  the  city  itself 
of  private  owners  of  ^'*  land.  The  city  was  thereby  estopped 
from  denying  its  duty  under  the  circumstances. 

4.  The  judgment  of  the  circuit  court  was  unquestionably 
erroneous  in  ordering  execution  to  issue  against  the  city. 
The  appellate  court  has  found  that  this  order  was  a  mistake 
of  the  circuit  clerk,  and  has  entered  an  order  making  the 
necessary  correction  and  directing  the  circuit  court  to  amend 
its  record  accordingly.  ^The  final  judgment  of  the  appellate 
court  affirms  the  judgment  of  the  circuit  court  as  thus  modi- 
fied. We  do  not  think  that  there  was  any  error  in  such 
action  of  the  appellate  court 

The  judgment  of  tlie  appellate  court  is  affirmed. 

Rbal  PBOPBBTT^LiABiLnT  OT  OwNiRS  TO  TBisPARSERa —The  ownei 
cf  prhrate  grounds  is  under  no  obligation  to  keep  them  in  a  safe  condition 
for  the  benefit  of  trespassersp  or  those  who  may  go  upon  them  uninvited  for 
au>tives  of  curiosity  or  private  convenience,  in  no  way  connected  with  the 
owner:  Bailwaif  Co.  v.  Fergtuon,  67  Ark.  16;  38  Am.  St.  Rep.  217,  and  note; 
Fari»  ▼.  Hoberg,  134  Ind.  269;  89  Am.  8k  Rep.  261,  and  note.  And  to  the 
ssme  effect,  Benaom  v.  BaUimart  TracHsm  Co.^  77  Md.  636;  39  Am.  St.  Rep.  436. 

&BAif  Pbopbrtt— Dorr  ot  Owvbb  Towabd  CHiLDRXN.—If  an  infant 
Iraepasses  on  the  prenuses  of  another,  and  is  there  injured  by  something 
that  ho  does  while  so  trespassing,  ho  cannot  recover  of  the  owner  of  the 
premiaes  unless  the  injury  was  wantonly  inflicted,  or  was  due  to  his  reck- 
IsMly  oarelesa  conduct:  MeChUneM  v.  Butler,  169  Mass.  233;  8S  Am.  St. 
Repu  412,  and  note.  See,  also,  the  extended  notes  to  Weatbrook  v.  MobUt  ete. 
A  B.  Go.,  14  Am.  St  Rep.  696^  and  Phmmer  t.  DiU,  82  Am.  St.  Rep. 
470.  ThcM  eaaos  are  not  in  harmony  with  the  principal  case.  The  subject 
leoeif ed  farther  oonaideration  in  Walth  ▼.  FUdiburgh  B.  B.^  146  N.  Y,  801, 
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foU,  p.  616,  a  "turntable  case,"  and  the  deouion  there  pronoanced 
also  a  denial  of  the  landowners'  liability. 

Nboliosnob^Dutt  ot  Parbnt  to  PaoTEor  Child. —It  it  the  daty  of  a 
parent  to  shield  his  young  child  from  danger,  and  if,  by  his  own  carelees* 
nesa  and  neglect,  he  contribufces  to  hie  lose  of  hie  ohild's  senrioee  he  i«  iis 
Tpari  delicto  with  a  negligent  defendant^  and  oannot  recover  for  an  injury  to 
the  child:  Johnson  ▼.  Beading  etc,  Ry.,  160  Pa.  St.  647;  40  Am.  St.  Rep. 
762,  and  note.  If  the  negligence  of  a  parent  oontribntea  to  the  death  of  a 
ehild  too  young  to  be  able  to  take  care  of  himself  his  testator  cannot  reooTtr 
therefor  against  another  to  whose  negligence  snch  death  was  duet  Qrami  ▼• 
FUcJtburg,  160  Mass.  16;  39  Am.  St  Rep.  449,  endnote. 

Nequobnot— Childbbn.^A  child  is  held  to  snoh  oara  and  prndenoa 
only  as  are  usual  among  children  of  his  age  and  capacity:  Hc^pmee  t«  Baieigk 
Oae  Oa.9  114H.  a  203;  41  Am.  St.  Rep.  786,  and  note. 

ExBOUTioN  Against  Propbrtt  ot  MaNioiPAL  Cobpobation.— The  prop- 
erty of  a  municipal  corporation  is  subject  to  be  taken  in  execution  if  pay* 
ment  of  judgmente  against  it  is  not  otherwise  provided  for;  although 
property  held  by  it  for  public  use  oannot  be  so  taken:  Darlingkm  T«  Mai/Qr^ 
81  N.  Y.  164|  88  Am.  Deo.  248. 
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[IM  iLLIKOn,  177.] 

Oobpobatiokb— OoNrLioT  OT  Laws. — ^Thb  Liabiutt  ot  Stockholdbbb  qI 
a  corporation  must  be  determined  by  the  laws  ol  the  state  or  country 
whioh  created  ik 

Oobpobationb.— A  Stookholdbb'b  Liabiutt  iob  Calls  Upon  Hu  Sitb- 
Bouipnoir  to  the  corporate  stock,  though  created  by  statute,  is  oon« 
traotual  in  its  nature. 

CX>KPOBATioNs — Stookholdbb's  Liabilitt,  Bntoboino  nr  Anothbb  STAta 
OB  CouNTBT. — If  a  stockholder  is  liable  in  the  state  or  country  us 
which  the  corporation  has  been  created  to  an  action  to  oompel  the  pay« 
ment  of  calls  npon  his  subscription  for  stook,  such  liability  may  bo 
enforced  by  action  in  any  other  state  or  oountry,  unless  by  such  enforoo* 
ment  wrong  or  injury  will  be  done  to  the  citizens  of  the  state  or 
oountry  whoee  courts  are  resorted  to^  or  the  policy  of  its  laws  will  bo 
oontravened  or  impaired. 

OOBPOBATIONS,   FOBBIOB,   PbRSONAL   LlABILITr  OT  StOGKHOLDEBB  WhOSB 

Sharbs  Havb  Bbbn  Fortbitbd. — If  by  the  statutes  of  a  country  im 
whioh  a  corporation  was  created,  upon  failure  of  a  stockholder  to  pay  b 
oall  upon  his  unpaid  subscription,  the  corporation  has  a  right  to  forfeit 
his  stock  and  also  to  recover,  notwithstanding  such  forfeiture,  all  calla 
owing  upon  the  stock  at  the  time  of  forfeiture,  the  oorporation  may» 
though  his  stock  has  been  forfeited,  maintain  an  action  in  this  state  tB 
recover  the  amount  of  calls  unpaid  at  the  time  of  the  forfeiture. 
ObBPOBATioNS—CoNTLiOT  OT  Lawb.— If  the  right  to  recover  interest  from 
oalls  of  stook  subscriptions  after  snch  stock  has  been  forfeited  is  aot  con* 
ferred  by  the  statutes  of  the  country  in  which  the  oorporation  was  ore- 
Bted,  but  only  by  a  by-law  of  the  oorporation,  and  this  right  is  in  oonfliol 
with  the  current  legislation  of  the  country  in  whioh  the  action  is  brought^ 
the  eoarts  of  snch  country  will  not  permit  the  reoovery  of  snoh  intereatb 
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OniPOBATioir,  FoRKTGir— Conflict  ot  Laws— Stockholder's  Liabilitt. 
A  statiite  of  this  state  providing  that  foreign  oorporations  doing  bosi* 
nees  shall  be  lubject  to  all  the  liabilities,  reitrictionSi  and  daties  thai 
■my  be  imposed  upon  oorporations  of  like  character  organised  under 
the  general  laws  of  this  state  does  not  prohibit  a  citisen  of  this  stats 
from  becoming  a  stockholder  in  a  foreign  corporation,  nor  relieve  hiss 
from  liabilities  imposed  by  the  laws  of  the  oonntry  in  which  the  cor- 
poration was  created,  and  to  which  he  has  submitted  by  his  voluntary 
action  in  becoming  a  stockholder. 

BtIDKNCJL— A  STATfiMBMT  BT  A  WmiiaS  AS  TO  TKI  COMTSim  OP  A  BbO* 

DTBT  of  the  members  of  a  oorporatiun,  of  the  minutes  of  a  dirsetors' 
meeting,  and  of  entries  on  books  of  account  is  not  admissible  when  IIm 
original  or  a  certified  copy  can  be  produced* 

Oi%$  Jt  Orave$j  for  the  appellant, 

Swiftf  Campbell^  Jone$  &  Martin^  for  the  appellees 

^^^  Philups,  J.  The  appellee  was  a  corporation  organ* 
ized  in  Scotland  under  the  Companies'  Act  of  1862  of  the 
United  Kingdom,  in  which  appellants  became  shareholders. 
The  capital  stock  of  the  company  was  £600,000,  divided  into 
60,000  shares,  of  £10  each.  The  appellant  Mandel  became 
the  owner  of  380  shares,  the  appellant  Henry  L.  Frank  be- 
came the  owner  of  140  shares,  Louis  E.  Frank  was  the  owner 
of  395  shares,  and  Joseph  E.  Friend  was  the  owner  of  99 
shares.  On  these  shares  calls  had  been  made  and  paid, 
amounting  to  the  sum  of  £6  per  share.  On  the  11th  of 
October,  1887,  a  call  was  made  of  £1  2s  per  share  by  the 
directors,  which  not  being  paid,  they,  by  a  resolution  of  the 
board  passed  September  4,  1888,  declared  the  stock  forfeited. 
On  the  24th  of  March,  1890,  the  appellee  instituted  its  ac- 
tions of  assumpsit  in  the  circuit  court  of  Cook  county  to 
recover  from  each  of  said  several  appellants  the  amount 
owing  on  their  stock  by  ^^*  reason  of  the  calls  so  made,  and 
filed  its  declarations  setting  up  the  foregoing  facts,  to  which 
the  defendants  therein  filed  pleas  of  general  issue  and  ntd  tisl 
eorporation,  and  on  trial  before  the  judge,  a  jury  being  waived, 
appellee  recovered  judgments,  whereupon  appeals  were  pros* 
ecuted  to  the  appellate  court  for  the  first  district,  where  the 
several  judgments  were  afiSrmed,  and  these  appeals  are  now 
prosecuted  to  this  court  The  same  questions  of  law  are  pre- 
sented in  the  several  cases. 

By  stipulation  certain  portions  of  the  acts  of  parliament  of 
Great  Britain,  comprising  what  is  generally  known  as  the 
**  Companies'  Act  of  1862,"  with  its  amendments,  were  in  evi- 
dence, from  which  it  appears  that  seven  or  more  personSi  by 


126         Mandel  v.  Swan  Land  and  Cattlb  Ca     [IllinoiB, 

subscribing  their  names  to  a  memorandum  of  association^ 
and  otlierwise  complying  with  the  statute  in  respect  of  regis- 
tration, may  form  an  incorporated  company,  with  or  without 
limited  liability.  The  act  contains  the  usual  provisions  pre- 
scribing the  powers  and  duties  of  corporations,  the  manner 
in  which  they  can  be  created,  their  business  conducted,  and 
how  their  affairs  may  be  wound  up  and  put  into  liquidation 
in  case  of  insolvency.  By  a  schedule  to  this  act,  known  as 
^  Table  A,"  certain  regulations  for  the  management,  govern- 
ment, and  control  of  the  business  affairs  of  corporations  organ- 
ized under  this  law  are  given,  which  each  corporation  was 
at  liberty  to  adopt  or  make  other  and  different  regulations  in 
lieu  thereof.  These  regulations  contained  in  ^' Table  A"  are 
substantially  by-laws  regulating  the  manner  in  which  the 
corporate  business  may  be  conducted.  The  appellee  did  not 
adopt  the  regulations  in  *'  Table  A,"  but  expressly  provided 
they  should  not  apply,  and  this  they  were  authorized  to  do 
by  the  act. 

The  appellee  introduced  the  evidence  of  sundry  witnesses, 
by  deposition,  who  testified,  in  substance,  that  the  books  of 
the  company  showed  that  the  appellant  Mandel  was  the 
owner  of  380  shares  of  the  capital  stock  of  the  company,  of  the 
par  value  of  £]0  per  share,  on  ^^'  which  only  £6  per  share 
had  been  paid  in,  and  that  a  call  was  made  by  the  directors 
on  the  stock  of  the  appellant  on  the  eleventh  day  of  October, 
1887,  of  £1  28  per  share,  which  was  not  paid,  and  that  in 
September,  1888,  the  same  was  duly  forfeited  for  nonpay- 
ment of  the  call,  but  the  corporate  books  and  records  them* 
selves  were  not  offered  in  evidence  on  the  trial.  The  only 
indebtedness  of  the  appellant  to  the  company  was  for  the 
call  made  upon  the  shares  standing  in  his  name,  for  nonpay* 
ment  of  which  they  were  forfeited  more  than  a  year  before 
the  commencement  of  suit,  and  all  previous  calls  had  been 
paid  by  appellant.  No  attempt  was  made  to  show  the 
amount  realized  by  the  company  from  forfeiture  and  resale 
of  the  stock  of  appellant,  or  in  what  manner  it  was  disposed 
of,  or  its  value,  and  the  witness  Dun,  the  secretary,  refused  to 
answer  cross-interrogatories  seeking  to  ascertain  what  dis- 
position of  the  forfeited  shares  had  been  made  by  the  com- 
pany, and  how  much  it  had  realized  from  such  resale. 
Objections  were  duly  interposed  by  the  appellant  to  certain 
designated  portions  of  the  depositions,  and  the  court  was 
asked  to  suppress  the  same,  on  the  ground  that  parol  state- 
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ments  of  the  contents  of  the  corporate  books  and  records 
were  offered  in  evidence,  instead  of  producing  the  original 
books  themselves.  The  minute-book  itself  was  not  offered  in 
evidence  on  the  trial,  though  shown  to  be  in  the  possession 
of  appellee. 

Appellant  asked  the  court  to  hold  propositions  of  law  num- 
bered one  to  eighty  inclusive,  which  was  refused,  and  there 
was  a  finding  and  judgment  for  the  appellee  for  the  sum  of 
$2,570.61,  being  the  full  amount  of  the  call,  with  interest 
thereon  at  six  per  cent  per  annum,  without  any  credit  for  the 
amount  received  by  the  company  from  the  forfeiture  and  re- 
sale of  the  shares.  Motions  for  a  new  trial  and  in  arrest  of 
judgment  having  been  overruled  by  the  court,  this  appeal  is 
prosecuted  from  the  judgment.  This  suit  was  instituted  by 
the  company  itself,  and  the  rights  of  creditors  are  not  in- 
volved. 

^^^  It  is  urged  by  appellant  that  no  action  can  be  main- 
tained by  a  corporation  to  recover  upon  a  call  made  upon  its 
stockholders,  where,  for  the  same  call,  the  stock  has  been,  by 
resolution  of  the  board  of  directors  of  the  corporation,  de- 
clared forfeited  for  nonpayment  of  that  call.  The  appellee  be- 
ing a  foreign  corporation,  the  general  rule  is  that  the  liability 
of  stockholders  in  such  corporation  must  be  determined  by 
the  law  of  the  state  which  created  it.  The  law  of  such  foreign 
state  cannot  operate  beyond  its  own  territory,  and  its  right  to 
do  business  in  this  state  or  create  relations  between  itself 
and  citizens  of  this  state,  as  members,  exists  by  comity  alone. 
The  liability  of  a  stockholder  to  the  corporation  for  calls 
made  has  but  slight  analogy  to  a  debt,  but  is  a  statutory 
liability,  the  form  and  extent  of  which  is  dependent  upon  the 
particular  phraseology  of  the  statute  creating  the  liability. 
It  is  not  a  penalty,  but  a  liability  that  is  contractual,  and 
will  ordinarily  be  enforced  by  the  courts  of  all  the  states, 
unless  where  a  wrong  or  injury  will  be  done  to  the  citizens  of 
the  state  in  which  the  calls  are  sought  to  be  enforced,  or  the 
policy  of  the  laws  of  such  state  will  be  contravened  or  im- 
paired. This  rule  is  so  uniformly  held  that  the  citation  of 
authorities  is  unnecessary. 

The  general  rule  in  the  states  of  this  country  is,  that  where 
a  corporation  has  a  right,  under  the  statute  creating  it,  to 
declare  a  forfeiture  of  shares  for  nonpayment  of  calls,  it  may 
exercise  its  option  to  forfeit  the  stock  or  bring  its  action  to 
collect  the  amount  of  the  calls,  but  cannot  forfeit  the  stock 
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and  afterward  sue  at  ]aw,  as  the  exercise  of  the  first  option 
would  end  the  relation  between  the  parties  and  exclude  a  re- 
tort to  the  other:  Small  y,  Herkimer  Mfg.  Co*^  2  N.  Y.  830; 
Buffalo  R.  R.  Co.  v.  Dudley,  14  N.Y.  836;  Rutland  etc.  R.  R.  Co. 
V.  Thrall,  85  Vt.  636.  But  it  never  has  be-  ->  held  that  a  right 
to  do  both  cannot  be  given.  When  the  act  of  incorporation 
gives  the  right  to  declare  a  forfeiture,  and  at  the  same  tim« 
^**  reserves  to  the  company  the  right  to  collect  all  calli 
made  prior  to  such  declaration,  it  must  be  held  that  the  po«» 
itive  enactment  will  control,  and  any  principle  adopted  as  n 
mere  equitable  rule  must  yield  to  such  express  provision. 
This  corporation,  in  its  articles  of  association,  expressly  pro* 
Tided  that  '*  the  regulations  contained  in  the  table  marked 
'A,'  in  the  first  schedule  to  the  Companies'  Act  of  1862,  shall 
not  apply  to  the  company/'  The  table  marked  ^*  A,"  in  the 
first  schedule  to  the  Companies'  Act,  is  practically  a  system 
for  the  government  of  a  company  organized  under  that  ack 
Section  14  of  the  act  authorizes  incorporators  thereunder,  by 
their  articles  of  associationi  to  adopt  all  or  any  of  the  provi* 
sions  contained  in  the  table  marked  ''A,"  in  the  first  sched* 
ule.  Section  15  of  the  act  is  as  follows:  ^In  the  case  of  a 
eompany  limited  ,by  shares,  if  the  memorandum  of  aasocia* 
lion  is  not  accompanied  by  articles  of  association,  or  in  so 
far  as  the  articles  do  not  exclude  or  modify  the  regulations 
contained  in  the  table  marked  *A,'  in  the  first  schedule 
hereto,  the  last-mentioned  regulations  shall,  so  far  as  the 
same  are  applicablci  be  deemed  to  be  the  regulations  of  the 
company,  in  the  same  manner  and  to  the  same  extent  as  if 
they  had  been  inserted  in  articles  of  association,  and  the  ai^ 
tiolei  had  been  duly  registered/'  Section  17  of  '^  Table  A" 
provides,  if  a  member  fail  to  pay  any  call,  as  made,  the 
directors  may  serve  a  notice  on  him  requiring  him  to  pay 
such  call,  together  with  interest  and  expenses.  Section  18  is 
as  to  the  notice  provided  for  in  section  17.  Section  19  pro- 
vides for  forfeiture  for  noncompliance  with  above  notice, 
whilst  section  20  provides  that  any  share  so  forfeited  shall  be 
the  property  of  the  company.  Section  21  is  as  follows:  *'Any 
member  whose  shares  have  been  forfeited,  shall,  notwith* 
standing,  be  liable  to  pay  to  the  company  all  calls  owing 
upon  such  shares  at  the  time  of  forfeiture.''  Sections  84,  86^ 
86,  and  87  of  the  articles  as  adopted  by  this  corporation  are 
practically  and  substantially  an  adoption  of  sections  17, 18^ 
19,  and  ^M  20  of  ''Table  V'  of  the  first  sohedale  to  the  aok 
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of  1862,  whilst  in  liea  of  seoUon  21  the  following  act  of  asso. 
ciatioD  is  adopted  as  section  89:  ''Any  member  whose  shares 
hare  been  forfeited,  shall,  notwithstanding,  be  liable  to  pay, 
«nd  shall  forthwith  pay,  to  the  company  all  calls,  install- 
ments, interest,  and  expenses  owing  npon  or  in  respect  of 
«uch  shares  at  the  time  of  the  forfeiture,  together  with  inter- 
est thereon  from  the  time  of  forfeitare  until  payment^  al 
the  rate  of  five  per  cent  per  annnm,  and  the  directors  may 
enforce  the  payment  thereof,  if  they  think  fit'' 

No  provisions  of  the  act  are  pleaded  or  offered  in  oTideneo 
which  anthorise  a  recovery  of  calls  after  a  declaration  of  fei^ 
feitore  other  than  section  21  of  *'  Table  A,"  and  a  right  ef 
tecovery  in  such  case,  being  in  conflict  with  the  current  ef 
legislation  here,  cannot  depend  on  a  by«law  merely,  but  to  be 
enforced  must  exist  in  the  act  authorizing  the  incorporation 
ef  the  company.  The  provisions  of  section  21  of  the  act  ao- 
thoriie  a  recovery,  after  forfeiture,  of  all  calls  owing  upon 
such  forfeited  shares  at  the  time  of  forfeiture,  but  it  has  no 
INTovision  authorising  a  recovery  for  interest  and  expenses 
thereafter  accruing.  If  the  by-law  adopted  as  section  89 
depends  for  its  existence  upon  some  other  provision  of  the 
Companies'  Act  of  1862,  such  other  provision  should  have 
been  properly  incorporated  into  the  record.  There  is  no  pro* 
vision  that  authorizes  a  recovery  for  calls,  installments,  intei^ 
est,  and  expenses,  and  a  judgment  for  $2,670.61  on  a  calLof 
£1  2s  on  880  shares  cannot  be  sustained,  even  under  section 
21  of  "Table  A." 

Appellant  further  insists  that  appellee,  being  a  foreign  cor- 
poration, can  exercise  no  rights  except  such  as  are  conferred  on 
a  corporation  created  by  a  statute  of  this  state.  Beach,  in  his 
work  on  Private  Corporations,  states  the  rule  in  reference  to 
otockholders  in  foreign  corporations  as  follows:  **  Where  a  per* 
•on  becomes  a  stockholder  in  a  corporation  organized  under 
the  laws  of  ^^  a  foreign  state  he  must  be  held  to  contract 
with  reference  to  all  the  laws  of  the  state  under  which  the  cor* 
poration  is  organized  and  which  enter  into  its  constitution, 
and  the  extent  of  his  individual  liability  as  a  shareholder  to 
the  creditors  of  the  company  must  be  determined  by  the  laws 
of  that  state,  not  because  such  laws  are  in  force  in  the  other 
•tate,  but  because  he  has  voluntarily  agreed  to  the  terms  of 
the  company's  constitution.  It  is  equally  clear,  both  upon 
principle  and  authority,  that  this  liability  may  be  enforced 
by  creditors  wherever  they  can  obtain  jurisdiction  of  tlie 

%  Vok  XLV.-f 


130        Mandsl  v.  Swan  Land  and  Cattlb  Go.    [Illinois, 

necessary  parties.  This  does  not  depend  upon  any  principle 
of  comity^  but  upon  the  right  to  enforce  in  another  juris- 
diction a  contract  validly  entered  into.  The  validity,  inter* 
pretation,  and  effect  of  the  act  imposing  the  liability  are 
determined  by  the  law  of  the  state  creating  the  corporation": 
Beach  on  Private  Corporations,  sec.  148.  And  the  author 
cites  many  authorities  which  sustain  his  statement  of  the 
rule.  The  statute  of  this  state  which  provides  that  *'  foreign 
corporations  doing  business  in  thie  state  shall  be  subject  te 
all  the  liabilities,  restrictions,  and  duties  that  may  be  im- 
posed upon  corporations  of  like  character  organised  under  the 
general  laws  of  this  state,  and  shall  have  no  other  or  greater 
powers,"  does  not  prohibit  a  citizen  of  this  state  from  becom- 
ing a  stockholder  in  a  foreign  corporation,  nor  relieve  him  in 
any  way  from  a  contract  liability  resulting  from  his  volun* 
tary  action  in  becoming  such  stockholder.  The  statute,  by 
the  term  '*  doing  business,"  has  reference  to  the  business  for 
which  the  corporation  was  organized,  and  not  to  the  form  of 
its  by-laws  with  reference  to  its  relations  to  its  own  members, 
or  a  resort  to  the  courts  of  this  state  to  recover  a  contract 
liability.  The  principle  as  announced  and  the  rule  as  stated 
in  Stevens  v.  Pratt,  101  111.  206,  Oranite  State  Provideni  Aain, 
y.  Hoyd^  145  111.  620,  and  Santa  Clara  Female  Academy  r. 
fitil/ivan,  116  111.  875,  56  Am.  Rep.  776,  are  not  inconsistent 
with  what  is  here  said,  as  in  each  of  those  cases  active  buei* 
ness  was  entered  on  of  the  character  for  which  ^^  the  cor- 
poration was  organized.  Appellee  would  not  be  doing 
business  in  this  state  by  resorting  to  the  courts  here  to  en-» 
force  a  contract  liability,  nor  would  the  purchase  of  shares 
of  stock  by  appellant  of  one  holding  such  shares,  and  their 
transfer  on  the  books  of  the  company  in  a  foreign  jurisdiction, 
bring  such  company  within  this  state  doing  business,  within 
the  meaning  of  section  26  of  the  act  entitled  **  Corporations.'' 
The  contention  of  appellant  that  calls  could  not  be  made 
by  this  corporation  until  the  entire  amount  of  stock  had  been 
subscribed  cannot  be  sustained,  as  by  section  6  of  the  articles 
of  association  authorized  by  the  act  of  parliament  **  the  reg- 
istered holders  of  shares  in  the  company,  for  the  time  being, 
whatever  the  number  issued  or  subscribed  for,  shall  be  asso- 
ciated and  shall  form  the  company,  and  the  business  of  the 
company  may  be  commenced  as  soon  as  the  directors  think 
fit"  Under  this  provision  of  the  articles,  made  in  accord- 
ance with  the  act,  it  is  not  a  condition  precedent  to  the  right 
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to  make  a  call  that  all  the  Block  must  be  subscribed  for  or 
the  shares  allotted:  Buckley's  Companies'  Act,  4th  ed.,  19; 
Ornamental  Pyrographie  Co,  v.  Brown^  2  Hurl.  &  C.  63;  82 
L.  J.  Ex.  190.  There  is  nothing  in  the  articles  of  associatioa 
which  states  the  subscribers  shall  not  be  associated,  for  tha 
purposes  of  the  company,  till  a  particular  event  happens,  such 
as  a  subscription  to  or  the  allotment  of  a  particular  number  of 
shares,  as  was  the  case  in  Pierce  v.  Jersey  Water  Works^  L.  R.  5 
Ex.  209,  and  in  North  Stafford  etc.  Coal  Co.  v.  Ward,  L.  R.  8 
Exch.  172.  It  cannot  be  held  a  defense  to  an  action  for  a 
call  here  that  the  capital  is  not  fully  subscribed  or  allotted. 

It  was  not  error  to  refuse  to  hold  as  law  the  propositions 
submitted  by  appellant. 

Previous  to  the  commencement  of  the  trial  a  motion  was 
made  by  appellant  to  suppress  and  strike  out  certain  portions 
of  the  answers  of  Finley  Dun,  Thomas  Murray,  George  Milne^ 
and  John  Reed,  witnesses  for  appellee.  ^®*  The  motion  as 
to  Dan's  deposition  was,  that  in  his  answer  to  the  fifth 
and  eighth  interrogatories  he  purported  to  give  the  contents 
of  the  register  of  members  of  the  company,  and  the  min« 
utes  of  a  meeting  of  the  board  of  directors  and  a  resolution 
adopted,  and  by  his  answer  to  the  seventh  interrogatory  ho 
purported  to  give  copies  of  the  books  of  account  and  original 
entries  of  the  plaintiff,  and  because  of  his  refusal  to  answer 
the  third  crosG-interrogatory.  The  objections  to  the  deposi* 
tions  of  Murray  and  Milne,  in  their  answers  to  the  seventh 
interrogatory,  were  the  same  as  made  to  the  answers  of  Dun 
to  the  fifth  and  eighth  interrogatories,  and  the  deposition  of 
Reed  was  objected  to  for  the  reason  that  in  his  answer  to  the 
eighth  interrogatory  he  was  permitted  to  give  what  purports 
to  be  the  contents  of  the  postage-book  by  him  referred  to,  etc. 
The  motion  to  suppress  depositions  was  overruled,  and  an 
objection  to  the  answers  made  on  trial,  which  objection  was 
also  overruled. 

By  section  16  of  chapter  67  of  the  Revised  Statutes  of 
Illinois,  *'  the  papers,  entries,  and  records  of  any  corporation 
or  incorporated  association  may  be  proved  by  a  copy  thereof, 
oertified  under  the  hand  of  the  secretary,  clerk,  cashier,  or 
other  keeper  of  the  same.'  If  the  corporation  or  incorporated 
association  has  a  seal  the  same  shall  be  affixed  to  such  cer- 
tificate." By  section  18  of  the  same  chapter  it  is  provided 
thai  '*any  such  papers,  entries,  records,  and  ordinances  may 
be  proved  by  copies,  examined  and  sworn  to  by  credible  wit- 
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nesBOS.'*  In  addition  to  the  evidence  authorized  by  the  8tat» 
ute,  the  original  books  would  be  admiesible,  and  in  ease  of 
loss  or  destruction  the  contents  might  be  proven,  and  under 
certain  circumstances,  where  there  is  an  omission  to  make 
any  record  on  the  subject,  parol  evidence  may  be  heard; 
Raleliff  v.  TeUra,  27  Ohio  St  66;  Bank  of  UniUd  8tate$  t. 
Dandridge^  12  Wheat.  64.  The  original  books,  and  the  evi- 
dence provided  for  by  sections  15  and  18  of  the  statute,  are 
original  evidence,  and  evidence  of  a  secondary  nature  ^*^  if 
not  to  be  resorted  to  where  there  is  in  the  possession  of  a 
party  evidence  of  a  higher  and  more  satis&ctory  character. 
Proof  of  the  papers,  entries,  and  records  of  a  private  corporar 
lion  in  possession  of  that  corporation  cannot  be  shown  by  an 
opinion  or  conclusion  of  a  witness.  The  evidence  must  be 
primary,  original  evidence.  Certain  parts  of  the  depositions 
of  Dun,  Murray,  and  Milne  should  have  been  suppressed, 
where  they  stated  a  conclusion  as  to  what  is  shown  by  the 
records.  The  evidence  of  Reed  was  as  to  mailing  notice,  and 
the  entries  as  to  his  mailing  letters,  etc.,  are  a  mere  memo* 
randum  to  which  he  could  refer  to  refresh  his  recollection, 
and  not  a  record  of  which  copies  must  be  made.  It  waa  nol 
error  to  overrule  the  motion  to  suppress  his  deposition* 

For  the  errors  indicated,  thejudgments  of  the  appellate  court 
and  circuit  court  of  Cook  county  must  be  reversed,  and  the 
cause  remanded  to  the  circuit  court  of  Cook  county  for  new 
triaL 

Mr.  Justice  Baker.  I  dissent.  I  think  that  the  judg- 
ment should  be  affirmed.      ^___^ 

OoBPOBATiovs— Eniorcino  Indhtidval  LTABn^nr  or  SiooKHOLDxa  nr 
FoRiuoii  JcBiSDiOTiON.^-When  a  special  remedy  is  givea  creditois  of  a 
corporation  against  its  stockholders,  the  liability  of  the  latter  cannot  be 
enforoed  in  any  state  except  that  in  which  the  corporation  was  organiaedi 
Fow^  ▼•  Lamaan,  146  HI.  472;  87  Am.  St  Rep.  163»  and  extended  note 
f  aUy  disonssing  the  subjeot.  See,  aUo^  the  extended  note  to  I^rme$  ▼• 
L^nch,  99  Am.  Deo.  433. 

Corporations— STocKHOLDm*8  LiABnjrr  vdr  Calls— NATvaa  of.— Hill 
question  is  dincnased  at  length  in  the  extended  notes  to  PrankUn  Olam  Cow 
T.  AlexandeTf  9  Am.  Dec  97,  and  Tkompton  ▼•  Eeno  8av,  Bank,  8  Am.  BL 
Rep.  806. 

CoRFORAilONS. — ^Personal  liability  of  a  stockholder  whose  shares  haTclMea 
forfeited:  See  the  extended  notes  to  Thompgon  ▼.  Reno  8av.  Bank^ '  Am.  St. 
Rep.  821,  823^  and  Franklin  QUu$  dk  ▼.  Aiexander,  9  Am.  Deo.  97.  The 
forfeiture  of  stock  of  a  corporation  extinguishes  all  rights  and  liabilities  d 
the  shareholder  and  of  the  corporation  to  recover  on  its  Oernuuitown  ifa  Mf, 
On.  V.  Fiiler.  CO  Pa.  St.  124;  100  Am.  Deo.  848. 
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OoBVOBinoBS— 8fOCKHOLDSR*8  LiABiuTT.— Ant  Dbtioi  bj  whleb  men* 
ban  of  a  oorporation  seek  to  avoid  th«  liabilitj  whioh  ih«  law  impotat 
upon  them  is  void  «•  to  crediton. 

OoBFORATZOHB.— Stookholdbss*  Liabilitt  C0NTIHUB8  Uhtil  Tbbib  Stook 
Has  Bbbv  m  Good  Faith  Fitllt  Paid  Up,  and  cannot  be  avoided  bj 
agreementa  between  themselves  that  shares  of  the  capital  stook  shaU 
be  regarded  as  fnlly  paid  np. 

O0RPORAT10N8.— Patmbnt  fOB  THi  Stock  ov  a  Oobporatiov  mat  bs 
Madb  in  property  as  well  as  in  money. 

OORPORATIONS — STOCS9  PAYMBHT  fOB  IB  OVBRVALUXD  PBOPBBTT.^If  prop- 

•rty  contributed  or  paid  for  the  capital  stock  of  a  oorporation  is  not 
▼alned  in  good  faith  a  stockholder  may  be  compelled  to  respond  to  tho 
creditors  of  the  corporation  for  the  par  valne  of  the  stock,  less  tho 
actnal  valne  of  the  property  taken  in  exchange  for  it, 

OdBfORATiONS— Stock.— Fraud  nr  Takiko  Propxrtt  nr  Patmbbt  of 
Stock  will  be  presumed  where  the  value  of  such  property  is  well  known, 
or  might  have  been  easily  learned,  and  it  has  been  taken  at  an  ezagger* 
ated  valuation.  Where  an  overvaluation  is  so  great  that'  a  fraudulent 
intent  appears  on  its  face  and  is  not  explained  the  court  will  hold  it  to 
be  fraudulent  as  a  matter  of  law.  If  stock  of  the  par  value  of  $300,000 
is  issued  for  property  worth  only  one-fourth  of  that  sum  the  overvalua- 
tion is  so  gross  that  it  must  be  regarded  as  fraudulent  on  its  ftM)e. 

C0BF0BAT10H8.  — >  A  Pdrohasbr  of  Stock  Which  has  hot  bbbb  Fvllt 
Paid  Up,  or  which  has  been  paid  for  in  property  at  a  gross  overvalaa* 
tion,  who  has  notice  of  the  facts^  is  liable  to  the  same  extant  as  the 
party  who  transfers  It  to  him. 

CoRPORATioMs— Stock  Aobbbd  to  bb  Bboardbd  as  Paid  nr  FolLp— An 
sgreement  between  stockholders  that  stock  issued  for  certain  proper^ 
shall  be  regarded  as  paid  in  full  cannot  be  sustained,  as  against  creditors 
of  the  oorporation,  if  such  property  was  not  valued  in  good  faith.  The 
issuing  of  paid*up  shares  at  less  than  their  par  value  is  a  fraud  upon 
the  ereditors. 

OoRPORATioHS.— Thb  Liabilitt  OF  Stockholdbrs  TO  Crbditoxs  IS  Sbt* 
BBAU  Hence  a  creditor  of  a  corporation  may  maintain  a  suit  against  m 
stockholder  who  has  not  paid  for  his  stock  in  full,  and  may  compel  him 
to  pay  the  balance  due,  if  it  does  not  exceed  the  amount  of  the  liabil* 
ity  of  the  corporation  to  the  creditor,  and  the  stockholder  hss  no  right 
to  have  the  other  stockholders  made  parties  to  the  suit,  nor  to  restrict 
a  reoovery  sgainst  him  to  his  proportion  of  the  debt  due  snoh  creditor. 

Bill  in  equity  by  certain  judgment  creditors  of  the  Illinois 
Agricultural  Works,  a  corporation,  against  certain  stock* 
holders  therein  to  enforce  their  liability  upon  the  stock  held 
by  them  upon  an  allegation  that  such  stock  remained  unpaid 
to  the  extent  of  fifty  per  cent  of  the  face  value.  The  three 
members  of  the  firm  of  Colemani  Post  &  Reed  formed  a 
partnership  for  the  purpose  of  manufacturing  agricultural 
machineryi  and  received  a  donation  of  a  tract  of  land  worth 
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96,000  or  $7,000,  and  put  into  the  business  about  $60,000. 
In  November,  1884,  their  property  and  business  was  worth 
not  more  than  $75,000  and  their  indebtedness  amounted  to 
$70,000.  In  September,  1884,  they  formed  a  corporation 
which  they  styled,  "Illinois  Agricultural  Works,"  and  desig- 
nated its  capital  stock  at  the  sum  of  $300,000  and  claimed 
to  have  subscribed  therefor  as  following:  Coleman,  1,600 
shares.  Post,  1,000  shares,  and  Reed,  500  shares,  each  share 
being  of  the  par  value  of  $100.  No  money  was  paid  by  any 
of  them  to  the  corporation,  but  in  consideration  of  the  stock 
received  by  them  they  transferred  to  it  the  property  of  the 
£rm.  Afterward  an  agreement  was  entered  into  with  Tracy, 
Mendenhall,  Smith,  and  Mrs.  Coleman  to  take  stock  at  fifty 
^Dents  on  the  dollar.  The  corporation  assumed  the  indebted, 
ness  of  the  old  firm.  On  September  22,  1884,  stock  was 
issued  to  Coleman,  Post,  Reed,  Tracy,  Smith,  and  Menden- 
hall.  The. stock  so  issued,  upon  some  objection  being  made 
by  Tracy,  was  surrendered  and  destroyed,  and  a  new  issue 
made  on  October  23,  1884,  to  the  former  partners,  to  wit: 
Coleman,  1,500  shares.  Post,  1,000  shares.  Reed,  500  shares. 
The  stock  so  issued  was  surrendered  November  10,  1884, 
^ith  assignments  on  the  back  of  the  certificates  to  one-half 
t>f  the  shares  amounting  to  $150,000  with  Mendenhall  as 
trustee,  and  on  the  same  day  new  certificates  were  issued  as 
follows:  To  Coleman,  750  shares,  to  Post,  500  shares,  to  Reed, 
250  shares,  and  to  Mendenhall,  trustee,  1,500  shares.  The 
certificate  so  issued  to  him  as  trustee  was  surrendered  No- 
vember 27,  1884.  On  November  24,  1884,  a  certificate  for 
200  shares  was  issued  to  Mrs.  Coleman,  and  for  100  shares  to 
Smith,  and  subsequently  50  shares  were  issued  to  Menden- 
hall, 100  shares  to  Tracy,  and  1,050  shares  to  Mendenhall, 
trustee.  For  the  stock  issued  to  Smith,  Tracy,  Mendenhall, 
and  Coleman  there  was  no  question  that  they  had  not  paid  any 
thing  in  excess  of  fifty  per  cent  of  its  face  value.  The  1,050 
shares  remaining  in  the  name  of  Mendenhall,  as  trustee,  be- 
longed to  the  corporation,  and  nothing  had  been  paid  for  it. 
The  intention  was  to  sell  it  for  the  benefit  of  the  corporation 
in  the  market  at  fifty  cents  on  the  dollar. 

Qreene  &  Humphrey^  JameB  H.  Maiheny^  and  Braton^  Whiekr 
4c  Browrit  for  the  appellants. 

W.  L.  Qrou  and  Orea  dEr  Ewing^  for  ths  appellees. 
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Magbudsb,  J.  The  capital  stock  of  an  insolyent  coc- 
poration  is  a  irnst  ftind  for  the  payment  of  its  debts.  If  a 
stockholder  has  not  paid  his  snbscription  in  full  he  is  liable 
for  the  debts  of  the  corporation  to  the  extent  of  the  unpaid 
portion  of  his  subscription.  It  is  the  duty  of  the  directors  of 
a  corporation  to  manage  its  capital  stock  as  a  trust  fund  for 
the  benefit  of  its  shareholders  while  it  exists,  and  of  its  cred- 
itors in  case  of  its  dissolution.  ^^  This  trust  fund  consists 
not  only  of  the  capital  paid  in,  but  also  of  that  which  the 
ahareholder  has  promised  to  pay  in.  The  unpaid  stock  la  as 
much  a  part  of  the  corporate  assets  as  the  money  which  has 
been  paid  upon  the  stock.  The  obligation  of  a  subscriber  to 
pay  Ids  subscription  cannot  be  released  or  surrendered  to 
him  by  the  trustees  of  the  corporation.  Nor  will  stockholders 
be  permitted  to  agree  among  themselves  that  their  shares 
ahall  be  taken  at  a  nominal  value,  or  be  nonassessable,  when 
euoh  agreement  operates  to  the  injury  of  creditors:  Upton  y. 
TribUeock,  91  U.  8.  45;  Sanger  v.  Upton,  91  U,  8.  56.  "Any 
device  by  which  the  members  of  a  corporation  seek  to  avoid 
the  liability  which  the  law  imposes  upon  them  is  void  as  to 
creditors,  whether  binding  or  not  as  between  themselves.  Of 
this  character  is  an  agreement  among  the  members  that  the 
shares  of  the  capital  stock  of  the  corporation  shall  be  re* 
garded  as  fully  paid  up,"  when  in  fact  they  are  not  fully  paid: 
Union  etc,  Ins.  Co.  v.  Frear  Stone  Mfg.  Co.,  97  111.  637;  87 
Am.  Rep.  129.  The  question  presents  itself  in  this  case, 
whether  the  stock  held  by  the  appellants  was  stock  which 
had  been  in  good  faith  fully  paid  up,  or  whether  it  must  be 
regarded  as  stock  upon  which  only  fifty  per  cent  had  been 
paid,  and  upon  which  fifty  per  cent  remained  unpaid,  as  a 
fund  liable  to  be  subjected  by  the  appellees  to  the  payment 
of  their  judgments. 

It  is  held  that  stock  may  be  paid  for  in  property  as  well 
as  in  money:  2  Morawets  on  Private  Corporations,  sec  825; 
28  Am.  &  Eng.  Ency.  of  Law,  794.  In  the  present  case  the 
capital  stock  was  paid  for  in  property  alone.  Property  worth 
not  more  than  $75,000  was  conveyed  in  exchange  for  capital 
atock  amounting  to  $300,000.  There  was  here  an  overvalua- 
tion of  the  property  which  formed  the  consideration  for  the  is* 
ene  of  the  stock.  Cases  may  arise  where  stock  is  issued  for 
property  taken  at  an  overvaluation,  which  will  justify  the 
<iourt8  in  compelling  the  stockholders  to  respond  to  the  credit- 
ors for  the  ^**  par  value  of  the  stock  less  the  actual  value  of 
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the  property  taken  in  exchange  for  it.  Such  will  not  be  th^ 
case  where  there  is  entire  good  faith  in  making  the  yaluatioo. 
But  if  the  property  contributed  is  not  valued  in  good  faith 
the  shares  of  stock  will  not  be  fully  paid  up,  either  in  law  or 
fact,  by  the  contribution  of  such  property.  A  declaration  by 
the  corporation  that  the  shares  are  paid  up  will  not  avail 
against  the  creditors  in  case  of  insolvency:  2  Morawets  od 
Private  Corporations,  sec.  825.  '*  The  courts  have  inflexibly 
enforced  the  rule  that  payment  of  stock  subscriptions  is  good 
as  against  creditors  only  where  payment  has  been  made  in 
moneyyOr  what  may  be  fairly  considered  as  money's  worth": 
Wetherbee  v.  Baker,  85  N.  J.  Eq.  501. 

Some  of  the  cases  hold,  that  overvaluation  will  not  render 
the  stockholder  liable  for  the  difference  between  the  actual 
and  accepted  values  unless  there  is  affirmative  proof  of  fraad 
aliunde.  But  other  cases  hold  what  we  regard  as  the  better 
view,  namely,  that,  where  property,  whose  value  is  well 
known  or  can  be  easily  learned,  is  taken  at  an  exaggerated 
estimate,  a  strong  presumption  is  raised  that  the  valuation  is 
not  in  good  faith  and  is  made  for  a  fraudulent  purpose.  This 
presumption  will  be  conclusive  unless  rebutted  by  satisfactory 
evidence  explanatory  of  the  apparent  fraud.  Where  the 
overvaluation  is  so  great  that  the  fraudulent  intent  appears 
on  its  face,  and  is  not  explained,  the  court  will  hold  it  to  be 
fraudulent  as  matter  of  law:  1  Cook  on  Stock  and  Stock, 
holders,  sec.  47;  28  Am.  &  Eng.  Ency.  of  Law,  859,  880; 
Douglase  v.  Ireland^  73  N.  Y.  104;  Boynton  v.  Andrews,  68 
N.  Y.  93;  Boynton  v.  Haiehj  47  N.  Y.  282;  Osgood  v.  King, 
42  Iowa,  478.  In  Boynton  v.  Andrews,  68  N.  Y.  98,  stock 
for  $100,000  was  issued  for  property  worth  $60,000,  and  it 
was  held  that  there  was  a  gross  overvaluation,  and  that  the 
transaction  was  fraudulent  in  law  on  its  face.  In  the  case 
at  bar  the  proof  shows  clearly  that  stock  for  $300,000  was 
issued  for  property  worth  only  $75,000,  an  overvaluation 
^7^  so  gross  that  we  cannot  but  regard  it  as  fraudulent  on 
its  face;  and  its  real  value  was  well  understood  by  the  par- 
ties transferring  it  to  the  corporation.  It  is  said  that  there 
was  value  in  certain  patents  held  by  Post,  under  which  the 
machinery  was  manufactured,  and  in  the  prospect  of  future 
profits  from  the  business,  but  these  considerations  were  of 
small  moment  when  it  is  remembered  that  the  property  was 
not  conveyed  clear  of  encumbrance,  but  was  subject  to 
$70,000  of  firm  debts  before  its  transfer,  and  was  still  sub* 
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ject  to  them  after  the  transfer  hy  reason  of  the  aasnmption 
of  their  payment  by  the  corporation. 

The  proof  shows  that  the  appellees,  Tracy,  Smith,  Men- 
den  hall,  and  Mrs.  Coleman,  were  fully  aware  of  the  over- 
▼aluation.  Tracy  knew  the  value  of  the  plant.  As  a  banker 
he  had  loaned  the  firm  money  upon  the  property  as  security. 
Smith  had  made  a  personal  inspection  of  the  property  and 
was  told  about  it  by  Post  and  by  Tracy,  the  latter  being  his 
agent  who  invested  in  the  stock  for  him.  Mrs.  Coleman  not 
only  inspected  the  plant  and  the  books,  but  was  informed 
by  her  husband  of  the  exact  condition  of  affairs.  The  same 
information  was  possessed  by  Mendenhall  who  conferred  with 
both  Post  and  Coleman.  These  parties  cannot  be  regarded 
as  innocent  purchasers  of  the  stock  without  notice  of  the 
real  value  of  the  property  upon  which  it  was  based.  The 
very  fact  that,  before  the  corporation  was  organized  and  be- 
fore any  stock  was  subscribed  for,  they  agreed  in  advance  to 
pay  only  fifty  cents  on  the  dollar  for  the  stock  afterward  is« 
sued  to  them,  shows  that  they  knew  of  the  overvaluation  of 
the  property  by  at  least  fifty  per  cent;  for  they  were  all 
aware  that  the  original  subscribers  paid  no  money  for  their 
stock,  bnt  took  it  in  exchange  for  the  plant. 

Counsel  claim  that  the  stockholders  cannot  be  held  liable  on 
account  of  the  overvaluation  unless  frand  it  showui  and  that, 
even  if  the  proof  shows  a  fraudulent  ^^^  overyal nation  there  is 
no  allegation  of  frand  in  the  bill.  The  bill  distinctly  charges 
that  the  corporation  was  organised  with  a  capital  stock  of  1800- 
000,  and  that  the  shares  were  not  paid  for  in  full  by  the  original 
subecribers,  and  that  appellants  took  their  shares  at  fifty  cents 
oo  the  dollar^  knowing  that  the  original  subscribers  had  not 
paid  for  them  in  full,  and  knowing  that  the  debts  of  appellees  ex- 
isted against  the  corporation.  The  proof  sustains  the  charge. 
If  there  la  a  fraudulent  overvaluation  of  the  property  taken  by 
the  corporation  for  the  stock,  the  stockholder  lis  liable  for  the 
difference  between  the  actual  value  and  the  accepted  value 
of  such  property,  and  consequently  his  stock  ii  regarded  as 
unpaid  stock  to  the  extent  of  that  difference.  Hence,  proof 
of  fraudulent  overvaluation  is  proof  that  the  stock  is  unpaid. 
Under  the  allegation  that  the  stock  is  unpaid  any  proof  that 
it  is  unpaid,  even  though  it  be  proof  of  the  unpaid  difference 
referred  to  as  growing  out  of  a  fraudulent  overvaluation,  may 
be  legitimately  introduced. 

It  18  not  necessary,  however,  to  hold  in  this  case  that  appel- 
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lants  are  liable  for  more  than  fifty  cents  on  the  dollar  of  their 
stock  as  being  unpaid.  They  received  stock  of  the  face  value 
of  $45,000  for  which  they  paid  only  $22,500.  The  decree  of 
the  circuit  court  and  the  judgment  of  the  appellate  court 
have  found  them  liable  to  pay  about  $20,000  of  the  sum  of 
$22,500  toward  the  discharge  of  the  judgments  of  appellees, 
upon  the  theory  that  the  latter  amount  represented  the  extent 
to  which  the  stock  held  by  appellants  was  unpaid.  Their 
claim,  however,  is  that  they  cannot  be  regarded  as  original 
stockholders,  or  original  subscribers  to  the  stock,  but  thai 
they  purchased  it  at  second  hand  as  paid-up  stock  from 
Mendenhally  trustee,  at  fifty  cents  on  the  dollar,  and  are, 
therefore,  bona  fide  holders  of  it 

A  purchaser  or  assignee  of  stock  which  has  not  been  fully 
paid  does  not  become  liable  to  the  corporate  creditors  for  the 
unpaid  balance,  where  the  stock  has  been  ^^*  issued  as  fully 
paid,  and  he  has  acquired  the  same  in  good  faith  and  with* 
out  notice  that  it  has  not  been  fully  paid.  But^  where  a  person 
purchasing  stock  issued  as  paid  up  has  notice  that  it  has  not 
been  paid,  his  liability  is  the  same  as  that  of  the  party  who 
transferred  it  to  him:  1  Cook  on  Stock  and  Stockholders,  8d 
ed.,  sees.  49,  50;  Jackson  v.  Traer^  64  Iowa,  469;  52  Am.  Rep. 
449.  The  equitable  doctrine  that  the  capital  stock  is  a  trust 
fund  that  may  be  followed  by  the  creditors  of  the  corporation, 
and  that  any  balance  remaining  unpaid  thereon  may  be 
reached  by  such  creditors,  applies  not  only  to  original  sub- 
scribers to  the  stock,  but  also  to  purchasers  or  assignees  with 
notice  of  the  fact  that  all  of  the  stock  has  not  been  paid  for* 
We  do  not  think  that,  under  the  evidence  in  this  case,  the 
appellants  can  be  regarded  as  such  bona  fide  purchasers  with- 
out  notice.  In  the  first  place  the  stock  was  Wued  to  them 
directly  by  the  corporation,  as  belonging,  not  to  the  original 
subscribers,  but  to  the  corporation  itself.  In  the  second  place, 
if  it  be  regarded  as  having  been  issued  by  Mendenhall,  the 
trustee,  the  scheme,  by  which  it  was  placed  in  the  hands  of 
the  trustee,  was  a  mere  device  for  evading  the  law,  and  for 
giving  to  the  stock  the  appearance  of  being  fully  paid  up^ 
when  one-half  of  it  was  unpaid.  As  matter  of  fact,  the 
original  subscribers  for  the  stock  never  really  owned  more 
than  half  of  it;  and  that  they  were  to  get  half  of  the  original 
issue  at  fifty  cents  on  the  dollar  was  known  to  appellants 
before  its  issue.  Not  only  was  it  understood,  before  the  cor* 
poration  was  organised  and  before  it  acquired  any  property^ 
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that  appellants  were  to  take  stock  at  fifty  cents  on  the  dollar, 
but  the  issae  of  all  the  stock  to  the  promoters,  and  its  sur- 
render, and  its  reissue  to  them  and  to  the  appellants,  and  to 
the  trastee,  were  steps  taken  with  the  knowledge  of  appellants, 
and  by  arrangement  with  them  and  with  the  trustee. 

In  AUing  ▼.  Wenzel,  133  111.  264,  it  appeared  that,  before 
stock  was  issued,  it  was  transferred  upon  the  books  to  ^^* 
the  company  itself,  and  was  called  ^'treasury  stock*';  that  the 
corporation  sold  portions  of  it  at  less  than  its  par  value;  that 
the  parties  procuring  it  from  the  corporation  knew  that  the 
corporation  was  not  receiying  par  value  therefor,  and  took  it 
from  the  company  at  less  than  its  face  value;  and  we  held 
that  "the  plan  •  •  •  •  pursued  was  but  a  device  to  evade  the 
law,  and  to  defeat  its  useful  and  wholesome  provisions.'' 
The  original  subscribers  for  the  $300,000  of  stock  surrendered 
it  to  the  corporation.  Half  of  it  was  reissued  to  them,  and 
the  stock  acquired  by  appellants  was  a  part  of  the  other  half 
retained  by  the  corporation.  Not  only  were  the  certificates 
of  stock  issued  directly  to  appellants  by  the  corporation,  but 
their  names  were  entered  on  the  stock-book  as  original  sub* 
scribers  and  not  as  transferees.  They  thereby  became  subro- 
gated to  the  rights  and  assumed  the  liabilities  of  original 
subscribers  to  the  stock:  Upton  v.  Hansbrough^  8  Biss.  429. 

The  transaction  by  which  the  appellants  received  stock 
of  the  face  value  of  $45,000  for  one-half  that  amount 
amounted  to  nothing  more  than  an  agreement  between  them 
and  the  corporation,  that  the  remaining  fifty  per  cent  of  the 
stock  should  not  be  called  for.  Such  an  agreement  cannot 
be  sustained  as  against  creditors.  The  issue  of  paid-up 
shares  at  less  than  their  par  value  is  a  fraud  upon  the  credit- 
ors: Union  etc.  Ins.  Co.  v.  Frear  Stone  Mfg.  Co.^  97  111.  637; 
37  Am.  Rep.  129;  Jewell  v.  Rock  River  Paper  Co.^  101  111.  57; 
SeoviU  V.  Thayer^  105  U.  8.  143;  Jackson  v.  Traer,  64  Iowa, 
469;  62  Am.  Rep.  449;  Clapp  v.  Peterson,  104  111.  26. 

There  is  evidence  in  the  record  that  Coleman  told  appel- 
lee Loeb,  the  holder  of  the  largest  judgment  against  the  cor- 
poration, that  the  new  stockholders,  the  present  appellants, 
bad  paid  but  fifty  cents  on  the  dollar  for  their  stock,  and 
were  perfectly  good  for  the  other  fifty  cents.  Loeb  was 
thereby  assured  that  his  debt  was  secure,  and  did  not  press  for 
the  payment  of  his  claim.  Such  representations  were  cal- 
culated to  induce  the  creditors  to  rely  ^^^  upon  the  respon- 
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sibility  of  the  corporatioQ|  which  had  assumed  the  payment 
of  their  debts. 

It  is  claimed  that  the  decree  was  erroneous  in  assessing 
the  entire  amount  of  the  claims  of  appellees  against  appel* 
lantSy  and  assessing  nothing  against  Coleman  and  Post.  W« 
understand  counsel  to  abandon  this  objection  so  far  as  Reed 
is  concerned;  Reed  could  not  be  found  and  was  not  served, 
and  the  bill  was  dismissed  as  to  him.  In  Hatch  t.  Dana^ 
101  n.  S.  205,  it  was  held  that  where  a  creditor's  bill  is 
filed  upon  return  of  execution  nulla  bona  by  the  creditor  of 
a  corporation  to  reach  the  unpaid  balance  due  upon  a  sub* 
■cription  for  stock  it  is  not  necessary  to  make  all  the  stock- 
holders defendants.  It  is  sufficient  if  those  stockholders  ar« 
defendants  whose  unpaid  subscriptions  it  is  sought  to  reach* 
It  may  be  otherwise  where  the  proceeding  is  under  the  stat* 
ute  to  wind  up  the  corporation,  because  there  all  the  sharehold* 
ers,  BO  far  as  they  can  be  ascertained,  should  be  made  parties 
so  that  ^'complete  justice  may  be  done  by  equalizing  the  bur* 
dens,  and  in  order  to  prevent  a  multiplicity  of  suits":  Hatch 
T.  DafM^  101  U.  S.  205.  But  the  liability  of  a  stockholder 
for  unpaid  stock  is  several,  and  not  joint.  In  case  of  a 
suit  by  creditor's  bill  to  reach  such  unpaid  stock,  **  there  is 
not  the  same  reason  for  requiring  all  the  stockholders  to  be 
made  defendants.  In  such  a  case  no  stockholder  can  be  com- 
pelled to  pay  more  than  he  owes":  Hatch  ▼.  Dana^  101  XT.  S. 
205.  ^  The  creditor  is  subrogated  to  the  place  of  the  debtor 
corporation,  and  the  proceeding  is  in  the  nature  of  an  equi- 
table attachment  by  which  the  debts  due  the  company  may 
be  applied  to  the  payment  of  its  own  debts":  Patter$on  r. 
Lynde^  112  111.  196.  The  doctrine  of  the  case  of  Hatch  v. 
Dana^  101  U.  S.  205,  has  been  substantially  indorsed  by  this 
oourt:  Clapp  t.  Peterson,  104  111.  26;  HieUing  ▼.  WiUon,  104 
IlL  54;  Patterson  r.  Lynde,  112  111.  196;  Yowng  v.  Farwell, 
189  IlL  826.  The  stockholder  who  is  made  a  defendant  to 
the  creditor's  bill  may  file  a  cross-bill  and  bring  in  the  stock- 
holders who  are  not  parties,  and  enforce  contributions  ^^* 
from  them:  Young  v.  FarweU,  139  IlL  820.  But  if  ho  neglects 
to  do  so  the  remedy  against  himself  does  not  faiL 

In  the  case  at  bar  Post  and  Coleman  were  made  defend* 
ants  and  served,  and  default  was  entered  against  them.  The 
appellate  court  say  in  their  opinion  affirming  this  decree: 
^Tho  first  hearing  resulted  in  a  dismissal  of  the  bill  as  to 
•11  the  defendants.    The  present  appellees  brought  that  reo* 
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•rd  to  thia  court  by  a  writ  of  errofy  and  tbo  only  question 
than  contested  waa  as  to  the  liability  of  the  present  appel- 
lants. The  reversal  opened  the  whole  ease,  and  when  ths 
eanse  was  remanded  it  was  to  be  heard  anew.  Notice  of  the 
motion  to  reinstate  was  served  upon  the  appellants,  but  not 
upon  Post,  or  upon  Coleman  in  his  personal  capacity,  and 
the  cause  proceeded  to  a  second  hearing  in  this  shape,  no 
further  attention  being  paid  to  Post  and  Coleman.  Whether 
this  was  by  design  or  from  mere  oversight  we  cannot  asoer- 
tain  from  the  record,  but  it  is  hardly  presumable  that  a  mat- 
ter so   apparent  was  overlooked Beed  was  dropped 

out  of  the  case  early  in  its  history.    By  going  to  a  hearing 

upon  reinstatement  without  notice  to  Coleman  and  Post  ths 

contesting  parties  dropped  them   also  from  the  case.    No 

other  fair  inference  arises  from  such  action,  and  having  tried 

the  case  in  this  condition  without  suggestion  of  irregularity 

in  the  court  below,  neither  side  should  be  permitted  to  make 

objection  on  that  account  for  the  first  time  in  this  court.** 

Such  being  the  condition  of  the  record,  appellants  suffered 

no  injury  from  the  failure  to  take  a  decree  against  Coleman 

and  Post,  inasmuch  as  the  evidence  shows  that  they  were  in* 

solvent.    If  the  liability  of  appellants  upon   their  unpaid 

stock  could  be  reached  under  a  bill  of  this  kind  in  case  Cole* 

man  and  Post  had  not  been  made  parties  at  all  the  result  is 

practically  the  same  here  under  a  decree,  which  does  not  em* 

brace  them  within  its  terms,  in  view  of  their  insolvency. 

*vs  Even  under  the  stricter  rule  which  prevails  where  ths 
proceeding  is  to  wind  up  the  corporation  under  section  25  of 
the  corporation  act,  if  any  stockholder  shall  not  have  prop* 
erty  enough  to  satisfy  his  portion  of  the  debts,  then  the 
amount  shall  be  divided  equally  among  all  the  remaining 
stockholders:  1  Starr  A  Curtis'  Annotated  Statutes,  61S. 

We  find  no  error  in  the  record  which  would  justify  ns  in 
reversing  the  judgment    Accordingly,  the  decree  of  the  oir* 
cuit  court  and  the  judgment  of  the  appellate  court  are  af- 
firmed. 
Judgment  affirmed.  .... 

CORFORATIOKS^LlABILrrT    OV    SaBSQBIBIHS   ISS   StOOK    PlIO   fOB    01 

PaoPBBTT. — ^Whers  corporate  stock  lalMoriptioiifl  are  made  payable  In  prop* 
erty  it  most  be  taken  atareaaonable  money  valae,  and  any  intentional 
ovenraloation  ie  not  permissible,  and  if  grossly  ezoessire  and  intentionaUy 
made^  thoagh  withont  aotnal  f rand.  It  ie  invaUd  as  to  corporation  creditors, 
wko  may  proceed  against  the  stookholden  individnaUy  as  for  unpaid  stoek 
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■vbscriptloiis!  BlyUm  Land  Co,  ▼.  Birmingham  Warehonue  etc  (h,,  92  AIiL 
407;  26  Am.  St  Rep.  65,  and  note. 

OoBPoaATioNs^UNPAiD  Si7BSOBiFnoifs-*AaRSBiisirT8  Bs-nfBBir  Stook* 
HOLDBBS^KiaiXTS  OF  OftBorroEt3.^-Aay  arraagemeat  between  the  stook* 
holders  and  the  oorporatioa  to  issae  stook  as  f ally  paid  for  thoagh  onlj 
partly  paid  for  la  faot,  by  whioh  the  oorporatioa  does  not  get  the  benefit  of 
the  fall  price  of  the  stock  in  good  faith,  may  be  valid  and  binding  between 
the  corporation  and  the  stookholdersp  bat  it  is  invalid  as  to  the  creditors  of 
the  former,  and  may  be  set  aside  at  their  instance:  BlyUm  Ltxnd  OtK  t.  Bif 
mingham  Warehouae  etc  C7o.».92  Ala.  407;  25  Aol  St.  Bep.  65,  and  note. 

OoBPORATiONB— Ths  Liabilttt  Of  Stookholdbbs  XJtov  Thbib  SfTBaOBIV* 
TI0H8  roB  Stock  is  Sbtbbai^  not  joint:  Bainea  y.  Babooek,  95  Oal.  581;  2i 
Am.  St  Rep.  158,  and  note.  To  the  same  efifeot,  see  Willie  y.  JUdbon^  48 
Minn.  140;  31  Am.  St  Rep.  626,  and  note.  See,  also^  the  extended  note  t» 
Thompeon  r.Beno  Saw.  Bank,  3  Aol  St  Bep.  837. 

The  snbjeot  of  the  payment  for  stook  in  a  oorporatbn  was  oonsidered  la 
serend  recent  Tennessee  cases.  In  the  first  of  these,  KaUey  r,  FkUher^  94 
Tenn.  1,  it  was  decided  not  only  that  shares  of  stock  might  be  issned  in  pay* 
ment  for  property  or  serrices,  but  that  it  was  presumed  that  the  transaotioa 
was  made  in  good  faith,  and  the  property  or  services  paid  for  at  a  fair  yaloa- 
tion,  and  that  creditors  of  a  oorporation  seeking,  after  its  insolroney,  t« 
compel  the  holder  of  such  shares  to  contribute  to  the  payment  of  the  debts 
of  the  oorporation  mast  affirmatively  establish  that  the  transaction  by 
which  the  stockholders  reoeived  their  stodk  was  fraudalent,  and  that  the 
harden  of  proof,  therefore,  was  apon  snch  creditors  to  show  that  the  over* 
valuation  was  intentional,  and  consequently  fraudulent  These  views  wei« 
snbstantially  reiterated  in  SJiklde  v.  Ciyion  HiU  Land  (7o.,  94  Tenn.  160, 
poet,  p.  700,  and  in  Jonee  v.  Whitworih,  94  Tenn.  602,  in  whioh  it  was  saidi 
"We  think  the  true  rule  is,  and  should  be,  that  creditors  of  an  insolvent 
corporation,  or  its  assignee  for  the  benefit  of  corporate  creditors,  can  have 
relief  against  a  stock  subscriber  who  has  paid  his  subscription  in  property 
which  the  corporation  was  legally  authorized  to  buy  only  npon  allegation 
and  proof  that  the  property  was  sold  at  an  overvaluation  which  was  inten- 
tionally fraudulent  or  which  was  so  gross  as  to  be  oonitruotively  fraudulent 
as  against  corporate  creditors.  The  bill  should  allege  facts  making  a  case 
of  actual  or  eoiHbruotive  fraud:  Phelan  v.  Hazard,  5  Dill.  50;  Ooit  v.  Amat» 
gamating  Co,,  119  U.  S.  345;  Coffin  v.  RanedtO,  110  Ind.  417;  Oogebec  /m. 
Co,  V.  Iron  CImf  Min,  Cc,  78  Wis.  427;  23  Am.  St  Rep.  419-421;  Btyetm 
Land  Co.  v.  Birmingham  etc  Co,,  92  Ala.  407;  25  Am.  St  Rep.  8^  83. 
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Long  v.  Hess. 

[164  iLLmoa,  482.] 

AnrnXiATB  PaooBDURa.— If  Dxfositionb  abb  ADMimD  nr  Stiduiob 
Against  tho  objeotions  of  a  party,  but  apoa  all  the  aTideiiM  judgment 
is  Tendered  in  bis  fayor»  from  which  hii  adversary  appeals,  tiie  appeU 
les^  if  he  assigns  no  eroes-errors,  mast  be  deemed  to  haye  acquiesced  in 
th«  deeision  of  the  trial  court,  and  the  depositions  most  be  treated  as 
haTing  been  rightfully  admitted  in  evidence, 

CbvnaoT  ov  Laws — ^Hcsbamd  ahd  Wits.— If  an  antenuptial  oontract  is 
•ntered  into  between  parties  living  in  a  foreign  country,  whioh  does 
not  pnrpwt  on  its  face  to  provide  respecting  aoquisitioos  to  be  made 
bj  them  after  their  marriage,  such  acquisitions,  if  made  in  this  oonntry, 
will  be  ocmtroUed  by  its  lawi^  and  be  in  no  respect  affected  by  the  ants* 
nuptial  oontraol. 

OomwLiat  ov  Laws— Aboptbd  Childrsv.— Though  ohildren  adopted  in  • 
foreign  country  may  have  acquired  the  status  of  children  and  heirs  al 
law  af  a  person  there  residing,  yet^  if  he  subsequently  removes  to  an* 
other  country,  and  there  acquires  property,  it  is  subject  to  the  laws  of 
that  country,  and  the  right  of  the  owner  to  disposs  of  it  by  will^  though  , 
by  so  doing  he  may  disinherit  the  children. 

Burr  in  chancery  bj  William  Long  and  Catherine  Gleim 
against  the  children  of  Jacob  Hess  and  Christina  Hess, 
widow,  and  Louis  Hess,  executor  of  the  estate  of  Jacob  Hess, 
deceased,  to  set  aside  the  will  of  said  decedent,  and  to  declare 
a  trust  in  favor  of  the  complainants,  in  two-sixths  of  the 
estate  of  the  testator.  He  died  in  March,  1891,  in  Hlinois, 
having  for  many  years  previous  to  that  date  been  a  resident  of 
that  state,  and  the  owner  of  real  property  situate  therein,  and 
whioh  by  his  last  will  he  devised  to  his  widow  for  life,  and 
sobject  to  the  payment  of  one  hundred  dollars  to  each  of  tho 
complainants;  the  remainder  was  to  be  divided  among  hie 
four  children.  The  claim  of  the  complainants  was  that, 
while  they  and  the  decedent  were  residents  and  natives  of  the 
grand  duchy  of  Hesse,  an  antenuptial  agreement  had  been 
entered  into  between  the  decedent  and  Christina  Hess,  then 
the  widow  of  one  Bernhardt  Lang;  that  the  complainants 
were  the  children  of  the  widow  by  her  former  marriage,  and 
that  by  the  antenuptial  oontract  they  had  acquired  interests 
in  the  estate  of  the  decedent  which  he  was  not  at  liberty  to 
dispose  of  by  his  will.  The  contract  in  question  specified  the 
property  which  the  contracting  parties  then  had;  that  the 
children  of  the  bride  by  her  first  marriage  should  have  an  ad- 
vancement of  one  hundred  fiorins;  that "  as  to  every  thing  else 
the  said  two  children  of  the  first  marriage  and  those  begottes 
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in  this  marriage  shall  inherit  equallj,  share  and  share  aliksi. 
In  all  other  cases  not  especially  enumerated  herein  the  con* 
tracting  parties  subject  themselves  to  the  general  laws  of 
Grermanj,  especially  the  rules  and  customs  of  the  country.** 
The  marriage  contract  and  the  propriety  and  adequacy  of 
the  allowance  to  the  children  appeared  to  have  been  the  sub- 
ject of  further  controversy  before  local  tribunals  in  Qermany, 
the  final  result  of  which  was  a  declaration  by  all  the  par- 
ties and  sanctioned  by  the  local  authoritieS|  among  the  provis- 
ions of  which  were:  1.  '*  The  groom,  Jacob  Hess,  assumes 
the  parentage  of  the  two  children" ;  and  2.  Their  advance* 
ment  was  to  be  paid  to  them  when  they  were  twenty-fivs 
years  of  age.  The  wife,  Christina,  in  1851,  sold  the  property 
which  she  then  owned  in  Grermany,  and  came  with  her  hoiT 
band  and  children,  including  the  complainants,  to  Americai 
first  settling  in  New  York,  and  afterward,  in  the  year  1868, 
removed  to  La  Salle  county,  Illinois.  There  she  resided  with 
her  husband  up  to  the  time  of  his  death,  and  he  accumulated 
the  property  which  is  the  subject  of  the  controversy,  an<l  it 
was  not  claimed  that  any  portion  of  the  proceeds  of  the  prop- 
erty which  she  sold  in  Germany  formed  any  part  of  the  estate 
which  the  husband  owned  at  the  time  of  his  death.  The 
oomplainants  contended  that  by  the  antenuptial  contraol 
they  had  acquired  vested  rights  in  the  estate  of  Jacob  Hess 
which  he  could  not  destroy  by  his  will,  and  that  they  were, 
notwithstanding  such  will,  entitled  to  the  same  portion  of  his 
estate  as  if  he  had  died  intestate.  A  decree  was  entered  dis- 
missing the  bill  of  the  complainants,  from  which  they  prose- 
cuted this  appeal. 

RicJiolson  Jt  Seeley  and  Brewer  dt  Strawn^  for  ths  appel* 
lants. 

F.  P.  Snyder  and  W,  H.  Steady  H.  N.  Ryan  A  Son,  for  ths 
appellees. 

^^  Batlby,  J.  The  defendants,  in  whose  favor  the  decree 
was  rendered,  now  urge,  with  a  considerable  degree  of  earn- 
estness, that  the  court  below  erred  in  refusing  to  suppress  ths 
deposition  taken  in  Qermany,  on  the  ground  that  the  man- 
ner in  which  it  was  taken  was  a  clear  departure  from  that 
prescribed  by  the  statute  for  taking  the  depositions  of  foreign 
witnesses.  All  we  need  say  upon  that  point  is,  that  the 
question  thus  raised  is  not  before  ns  for  decision.  The  court 
below  refused  to  suppress  the  deposition,  and  oonsidsred  il  as 
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evidence  on  the  final  hearing,  bnt  npon  all  the  evidence  as 
ihns  presented  the  decision  of  the  coart  was  in  the  defend* 
«nt8'  favor,  and  the  complainants  have  appealed.  The  de* 
fendants  have  assigned  no  cross-errorSi  and  thejr  mnsti 
therefore,  be  deemed  to  be  content  with  the  decision  of  their 
motion  to  suppress,  and  so,  for  all  the  purposes  of  this  appeal^ 
the  deposition,  however  irregularly  it  may  have  been  taken, 
must  be  regarded  as  having  been  rightfully  retained  and 
4K>nsidered  as  evidence  at  the  hearing. 

^^^  The  only  question  presented  by  the  record  is  as  to  the 
legal  effect  upon  the  property  acquired  by  Jacob  Hess  in 
this  state  of  the  antenuptial  contract  entered  into  in  Qer- 
many  between  him  and  his  then  intended  wife.  It  is 
^elaimed  that  the  contract,  when  considered  in  connection 
with  the  judicial  proceedings  had  thereon,  constituted,  in 
l^al  effect,  an  adoption  of  the  complainants  by  Hess,  so  as 
io  place  them  upon  the  same  footing,  so  far  as  succession  to 
his  property  and  estate  was  concerned,  with  the  children 
afterward  bom  of  the  marriage  then  in  contemplation;  and 
it  is  further  contended  that  by  the  rules  of  law  in  force 
where  the  contract  was  made,  and  which  entered  into  and 
formed  a  part  of  it,  the  property  then  owned  by  Hess  and  by 
bis  intended  wife,  as  well  as  that  afterward  acquired  by 
them,  became  communal  property,  in  which  the  children  of 
the  family,  both  natural  and  adopted,  acquired  a  vested 
rights  and  that  Hess  could  not,  by  will,  divest  their  right  to 
«ucceed  to  such  estate  as  he  might  leave  at  his  death. 

After  considering  all  the  evidence  we  are  left  in  very  grave 
-doubt  whether  the  laws  of  the  grand  duchy  of  Hesse,  upon 
which  reliance  is  placed,  are  sufficiently  proved.  But  waiv- 
ing that  points  and  assuming  that  the  proof  is  sufficient^  and 
that  the  rules  of  law  prevailing  in  Hesse  at  the  date  of  the 
contract  were  as  the  complainants  contend,  the  question  re- 
mains whether  the  antenuptial  contract  should  be  enforced 
in  this  state  as  to  property,  and  especially  real  property,  sub- 
sequently acquired  by  Hess  in  this  state. 

It  should  be  remembered  that  at  the  date  of  the  contract 
the  parties  were  living  at  Beerfelden,  in  the  grand  duchy  of 
Hesse,  and,  so  far  as  appears,  were  intending  to  remain  there 
permanently.  There  is  nothing,  either  in  the  contract  itself 
or  in  the  evidence,  having  the  least  tendency  to  show  that 
their  removal  to  any  other  place  was  then  contemplated* 
The  evidence  furnished  by  the  contract  is  all  in  the  direction 
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of  showing  that  their  intention  ^^^  was  to  make  Beerfelden 
their  permanent  home.  The  agreement  on  the  part  of  the 
bride  was  ''  to  receive  the  groom  to  live  at  her  house/'  and 
the  contract,  after  certain  stipulations  as  to  the  property 
brought  into  the  marriage  by  the  groomi  and  as  to  the  rights 
of  the  children  of  the  bride  by  her  former  marriage,  concludes 
with  the  provision  that  **  in  all  other  cases  not  especially 
enumerated  herein  the  contracting  parties  subject  themselves 
to  the  general  laws  of  Germany,  especially  the  rules  and  cus- 
toms  of  the  country."  In  point  of  fact  Jacob  Hess,  after 
his  marriage,  took  up  his  residence  at  his  wife's  house,  and 
made  that  his  domicile,  and  thereupon  engaged  at  that 
place  in  the  business  of  a  baker,  which  he  carried  on  for 
five  years.  He  then  sold  out  his  property  there  and  emi* 
grated  to  the  United  States. 

It  should  also  be  observed  that  there  is  a  total  absence  of 
any  express  provision  in  the  contract  making  it  applicable 
to  the  future  acquisitions  of  the  contracting  parties.  It  deals 
with  the  property  they  then  possessed,  but  makes  no  refer- 
ence to  such  as  they  might  afterward  gain.  The  only  lan- 
guage in  the  contract  on  which  any  reliance  is  placed  as 
having  reference  to  future  acquisitions  is  the  following: 
''As  regards  their  worldly  success  and  subsistence,  the  bride 
agrees  to  receive  the  groom  to  live  at  her  house."  If  these 
words  are  correctly  translated  from  the  original  Qerman,  in 
which  the  contract  was  written — and  we  have  heard  no  sug- 
gestion that  they  are  not — they  are,  to  say  the  leasti  ex- 
tremely ambiguous,  and  we  are  able  to  put  upon  them  no 
rational  construction  which  would  make  out  of  them  an  agree- 
ment to  subject  the  future  acquisitions  of  the  parties  to  the 
provisions  of  the  contract.  The  most  probable  and  natural 
interpretation  of  the  words  would  seem  to  be  that,  with  a 
view  to  providing  for  the  worldly  success  and  the  subsistence 
of  the  family,  the  bride  agreed  to  receive  the  groom  to  live 
at  her  house.  They  cannot,  without  importing  into  them 
a  meaning  whi^h  does  not  appear  upon  their  face,  be  held 
^**  to  have  any  direct  reference  to  the  future  acquisitions 
of  the  contracting  parties,  and  especially  their  acquisitions 
after  emigrating  from  their  then  residence  and  making  their 
permanent  domicile  in  a  foreign  country. 

The  property  rights  of  husband  and  wife,  as  affected  by 
the  marriage  contract  itself,  or  by  an  antenuptial  agreement| 
where  the  marriage  or  the  antenuptial  agreement  has  beea 
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eDtered  into  in  a  foreign  country,  have  always  presented 
qnestions  of  no  liitle  perplexity  and  difficulty.  Story,  in  his 
treatise  on  the  Conflict  of  Laws,  section  143,  says:  '*The 
principal  difficulty  is  not  so  much  to  ascertain  what  rule 
ought  to  govern  in  cases  of  express  nuptial  contract,  at  least 
where  there  is  no  change  of  domicile,  as  what  rule  ought  to 
govern  in  cases  where  there  is  no  such  contract,  or  no  con- 
tract which  provides  for  the  emergency.  Where  there  is  an 
express  nuptial  contract,  that,  if  it  speaks  fully  to  the  very 
point,  will  generally  be  admitted  to  govern  all  the  property 
of  the  parties,  not  only  in  the  matrimonial  domicile,  but  in 
every  other  place,  under  the  same  limitations  and  restrictions 
as  apply  to  other  cases  of  contract.  But  where  there  is  no 
express  nuptial  contract  at  all,  or  none  speaking  to  the  very 
points  the  question,  what  rule  ought  to  govern,  is  surrounded 
with  more  difficulty."  The  learned  author  then,  after  an 
extended  examination  of  the  opinions  of  the  leading  law 
writers  in  this  country  and  in  Europe,  and  also  of  the  deci- 
sions of  the  supreme  court  of  Louisiana  (the  only  court  which, 
at  that  time,  seems  to  have  given  these  questions  elaborate 
and  careful  consideration),  lays  down  the  following  proposi* 
ti<ms,  which,  as  he  says,  although  not  universally  established 
or  recognized  in  America,  have  much  domestic  authority  for 
their  support,  and  have  none  in  opposition  to  them: 

'*  1.  Where  there  is  a  marriage  between  parties  in  a  foreign 
country,  and  an  express  contract  respecting  their  rights  and 
property,  present  and  future,  that,  as  a  matter  of  contract^ 
will  be  held  equally  valid  everywhere,  unless,  ^*^  under  the 
circumstances,  it  stands  prohibited  by  the  laws  of  the  coun- 
try where  it  is  sought  to  be  enforced.  It  will  act  directly  on 
movable  property  everywhere.  But  as  to  immovable  prop- 
erty in  a  foreign  territory  it  will,  at  most,  confer  only  a  right 
of  action,  to  be  enforced  according  to  the  jurisprudence  ret 
ritm.  2.  Where  such  an  express  contract  applies,  in  terms 
or  intent,  only  to  present  property,  and  there  is  a  change  of 
domicile,  the  law  of  the  actual  domicile  will  govern  the  rights 
of  the  parties  as  to  all  future  acquisitions.  8.  Where  there  is 
no  express  contract,  the  law  of  the  matrimonial  domicile  will 
govern  as  to  all  the  rights  of  the  parties  to  their  present  prop- 
erty in  that  place,  and  as  to  all  personal  property  everywhere, 
upon  the  principle  that  movables  have  no  situs,  or  rather, 
that  they  accompany  the  person  everywhere.  As  to  im- 
movable property  the  law  m  iiUs  will  prevail,    4.  Where 
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there  Is  no  change  of  domicile  the  same  role  will  applj 
to  future  acquisitions  as  to  present  property.  6.  But  where 
there  is  a  change  of  domicile  the  law  of  the  actual  domicile, 
and  not  the  matrimonial  domicile,  will  govern  as  to  all  future 
acquisitions  of  movable  property,  and  as  to  all  immovabla 
property  the  law  rei  atto":  Story  on  Conflict  of  LawB,  seo, 
184,  et  seq. 

The  propositions  thus  laid  down  by  Judge  Story  seem  to 
have  received  the  general  approval  of  the  courts  of  this  coun* 
try,  so  far  as  there  has  been  occasion  to  consider  them  since 
he  wrote.  Thus,  in  Fuss  y.  Fu88,  24  Wis.  266,  1  Am.  Rep. 
180,  parties  domiciled  in  Prussia  were  married  there,  and 
afterward  entered  into  a  postnuptial  contract,  whereby  each 
granted  and  transferred  to  the  other  all  real  and  personal 
property  which  should  belong  to  the  donator  on  the  day  of 
fais  death.  The  wife,  at  the  time,  owned  real  estate  in  Prussia, 
over  which,  by  the  laws  of  that  country,  she  had  full  control 
and  right  of  disposal  Several  years  afterward  the  property 
was  sold,  the  husband  taking  the  money  and  investing  it  in 
land  in  Wisconsin,  to  which  the  parties  removed,  and  on 
which  they  resided  until  the  ^^  husband's  death.  He  also, 
during  his  lifetime,  acquired  other  property,  both  real  and 
personal,  situate  in  Wisconsin,  which  he  owned  on  the  day 
of  his  death.  By  his  last  will  the  husband  devised  and  be* 
^ueathed  all  his  property,  both  real  and  personal,  to  his  widow 
for  life,  with  remainder  to  the  brothers  and  sisters  of  the  tes- 
tator. On  bill  filed  by  the  widow,  claiming  that,  by  force  of 
the  postnuptial  contract,  she  was  entitled  to  an  estate  in 
fee  in  the  lands,  and  to  the  absolute  ownership  of  the  personal 
property  left  by  her  husband,  it  was  held  that  there  was  noth- 
ing in  the  contract  which  spoke  to  the  very  point;  that  it 
contained  nothing  which  manifested  any  intention  in  the 
parties  to  regulate  or  control  by  it,  according  to  the  law  of 
their  matrimonial  domicile,  the  future  acquisitions  and  gains 
of  property  in  any  foreign  state  or  territory,  or  any  property 
which  should  be  held  by  the  husband  in  such  state  or  terri- 
tory, and,  consequently,  that  the  property  acquired  and  owned 
by  the  husband  in  Wisconsin  in  his  own  name  was  subjeol 
to  be  disposed  of  by  him,  by  will  or  otherwise,  according  to 
the  laws  of  that  state,  and  that  the  widow's  righta  therein 
were  not  determined  by  the  contract 

In  OoBtro  T.  lUies,  22  Tex.  479,  78  Am.  Deo.  277,  sub* 
■tantially  the  same  doctrine  was  laid  down,  although,  as  thai 
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case  arose  out  ot  a  controversy  between  a  wife  claiming  under 
an  antenuptial  contract  and  execution  creditors  of  the  lius-^ 
band,  the  decision  is  not  in  all  respects  so  directly  in  point 
aa  the  one  last  cited.  There  parties  domiciled  in  Paris, 
France,  executed  an  antenuptial  contract  and  married  ia 
Paris.  Some  years  afterward  they  emigrated  to  this  country* 
and  became  domiciled  in  Texas,  where  the  husband  subse- 
quently acquired  certain  real  property.  It  was  claimed  that 
by  the  rules  of  the  French  law  the  contract  vested  in  the 
wife  a  certain  interest  in  the  property  acquired  by  her  hns-^ 
band  which  was  not  subject  to  seizure  for  her  busband'a 
debts,  but  it  was  held  that  as  there  were  in  the  contract  no 
words  "speaking  to  the  *••  very  point" — that  is,  no  worda 
making  the  contract  specifically  applicable  to  property  sub-^ 
sequently  acquired  by  the  husband  in  state  or  country 
foreign  to  that  in  which  the  contract  was  made — ^it  had  no 
operation  upon  lands  subsequently  acquired  by  the  husband 
in  Texas. 

In  Bme  t.  Pellochoux,  73  111.  285,  24  Am.  Rep.  242,  an 
antenuptial  contract  was  made  between  parties  domiciled  in 
Switzerland  in  regard  to  property  to  be  occupied  during  the 
marriage,  it  appearing  that  the  contract  contemplated  no 
change  of  domicile,  but  was  to  be  performed  in  the  place 
where  it  was  made,  and  it  was  held  that  the  contract  did  not 
affect  real  estate  acquired  in  this  state  by  the  husband  after 
their  emigration  to  this  country.  In  the  opinion  the  doctrine 
laid  down  by  Judge  Story  was  cited  with  approval,  and  it 
was  said  that  in  that  case  there  was  nothing  in  the  contract 
"speaking  to  the  very  point" — that  manifested  any  intention 
that  all  future  acquisitions  of  property  in  foreign  countries 
should  be  controlled  by  it:  See,  also,  Lyon  v.  Knott,  26  Miss. 
648;  Kneeland  v.  Enaley,  Meigs,  620;  83  Am.  Dec.  168;  Saul 
T.  Creditors,  6  Mart.,  N.  S.,  569;  16  Am.  Dec.  212;  Le  Breton 
T.  Iftltfa,  8  Paige,  261;  Gale  v.  Davie,  4  Mart.,  O.  S.,  645. 

The  case  of  Decouche  v.  Savetier^  8  Johns.  Ch.  190;  8  Am. 
Dec.  478,  is  one  where  an  antenuptial  contract,  entered  into  by 
the  parties  in  Paris,  was  enforced  in  this  country  in  favor  of 
the  wife,  to  the  exclusion  of  the  husband's  relativea  But 
there  the  contract  expressly  provided  "  that  there  shall  be  a 
community  of  property  between  them,  according  to  the  cus- 
tom of  Paris,  which  is  to  govern  the  disposition  of  the  prop* 
erty,  though  the  parties  should  hereafter  settle  in  countries 
where  the  laws  and  usages  are  dififerent  or  contrary."    There 
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the  intention  to  make  the  contract  applicable  to  property 
afterward  acquired  in  foreign  countries  was  expressly  made 
to  appear  by  '*  words  speaking  to  the  very  point'' 

Considerable  reliance  is  placed  by  the  complainants  upon 
the  case  of  Seheferling  y.  Huffman^  4  Ohio  St.  241,  62  Am. 
Dec.  281,  ^*^  where  an  antenuptial  contract  entered  into  by 
the  parties  in  Germany,  in  which  it  was  agreed  that  all  the 
property  of  the  intended  wife  which  she  then  owned  or  which 
should  be  mutually  acquired  by  the  parties  during  coyertore 
should  be  the  property  of  the  wife,  was  sustained  and  en* 
forced,  and  held  to  apply  to  the  property  acquired  by  them 
in  the  state  of  Ohio  after  their  emigration  to  this  country.  It 
will  be  noticed,  however,  that  in  that  case  the  contract,  by  its 
express  terms,  was  made  applicable  not  only  to  the  property 
then  owned  by  the  intended  wife,  but  also  to  all  property 
acquired  during  the  continuance  of  the  marriage.  It  is  there* 
fore  clearly  distinguishable  from  the  present  case,  where  no 
express  provision  is  made  applicable  to  property  acquired  in 
this  state  after  the  parties  became  domiciled  here. 

We  are  therefore  of  the  opinion  that  the  antenuptial  con* 
tract  in  this  case  is  not  applicable  to  real  property  acquired 
by  Hess  in  this  state  after  his  emigration  to  this  country, 
but  that  such  property  was  subject  to  disposition  by  him,  by 
deed  or  will,  according  to  the  laws  of  this  state.  His  will, 
therefore,  must  be  held  to  be  valid,  so  as  to  vest  in  his  devi- 
sees a  title  which  must  prevail  over  any  rights  derived  by  the 
complainants  from  the  antenuptial  contract. 

We  are  unable  to  see  that  any  peculiar  force  is  to  be  given 
to  the  fact  that  the  complainants,  at  the  time  Jacob  Hess 
and  wife  emigrated  to  this  country,  were  infants,  and  there* 
fore  incapable  of  consenting  to  a  change  of  their  domicile,  or 
of  waiving  any  rights  which  were  secured  to  them  by  the 
contract  As  the  contract  cannot  be  held  to  have  any  appli- 
cation to  the  property  sought  to  be  reached  in  this  case,  no 
rights  of  theirs  were  affected  by  their  being  brought  to  this 
country,  and  they  had  nothing  to  waive.  Even  if  it  be  ad- 
mitted that,  by  reason  of  their  legal  adoption  by  Jacob  Hess, 
they  would  have  been  entitled  to  succeed  to  his  estate,  at 
^**  his  death,  as  his  heirs  at  law,  the  antenuptial  contract 
furnished  no  obstacle  to  the  exercise  by  Hess  of  his  right  to 
dispose  of  his  estate  by  will,  and  he  having  done  so,  nothing 
was  left  to  descend  to  the  complainants  as  his  heirs  at  law. 
Although  the  complainants  may  have  acquired  the  status 
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of  adopted  children  and  heira  at  law  by  the  contract  and 
judicial  proceedings  had  in  Germany,  their  inheritance  of 
after-acquired  real  estate  situated  in  this  state  must  be  in 
accordance  with  our  laws,  and  by  our  laws  a  t-estator  has  an 
absolute  right  to  dispose  of  his  property  by  will,  even  to  tha 
exdosion  alike  of  his  natural  or  his  adopted  children. 

We  are  of  the  opinion  that  the  decree  of  the  circuit  court 
is  justified  by  the  eyidence,  and  it  will  accordingly  be  af- 
firmed. ^_^^ 

ADomoH— BxTBATntRROBiAL  BFTior  ov.^A  ehfld  adopted  or  bgllU 
viiod  oUf  eatiido  of  the  Juriadiotum  of  his  adoptioa  or  Ugitiiiiatioo# 
ilntiin  so  olaim  m  heir  of  the  peraoo  or  penone  to  whoa  taoh  Uw  made 
ftia  tiM  bwfal  ehlld  or  hoirt  Fn  Jfolrt  r.  ^oiO^.  19  Aob  8t  Be^  Ml 


HoBART  t^.  Hobabt. 

CIM  iLUHOn,  610.) 

WiLU.— Thi  Pbooi  cv  a  Codicil  to  a  Wm.  EBTABLramai  nn  Wna 
without  farther  proof  if  both  are  writtea  on  the  lame  paper,  and  the 
•odioil  dearly  and  anmistakably  refers  to  the  will  so  as  to  proTeal  all 
doabt  of  its  identity.  In  each  case  the  oodioil  operates  as  a  repnbliea- 
tion  of  the  win,  and  gives  to  it  the  same  force  as  if  it  had  been  ezeonted 
at  the  date  of  the  oodicil,  the  two  instraments  being  regarded  ai  ono 
and  their  speaking  from  the  date  of  the  latter* 

WiLLa— PaooF  ov  thb  HANDwairiHo  ov  a  Dsobasid  WminB  is  prtmm 
/aeU  snffieient,  especially  when  the  signatnres  of  the  witnesses  are  at- 
taohed  to  a  daase  stating  that  the  will  was  written,  signed,  and  sealed 
in  their  presenoe. 

WiLLa— It  u  hot  Nsokssabt  that  a  Tx8tatoa  Should  Hati  A(v 
KNOWLKDQSD  HiB  SioiTATURB  to  the  will  if  he  prodnoes  a  paper  whioh 
he  declares  to  be  his  will,  and  asks  the  witnesses  to  sign  it^  and  states 
that  it  is  not  neoessary  for  them  to  know  what  is  in  it. 

WiLia~PRZ8UicrTi0N  ov  8ioirnfa.— If  a  testator  prodnoes  a  psper  which 
ha  deolares  to  be  his  last  will,  and  asks  the  snbsoribing  witnesses  te 
sign  it  as  snch,  and  they  do  so  in  his  presence^  it  will  be  presumed  thai 
it  was  already  signed  by  him,  though  the  witnesses  oannot  remembsv 
whether  they  saw  his  signature  or  not. 

Emng  A  Wightj  for  the  appellant. 

K^rriel  &  Spencer^  for  the  appellees. 

*^*  Maobudbr,  J.  Harrison  E.  Hobart,  of  McLean  conntj, 
died  testate  on  December  22,  1892.  On  January  9,  18e8| 
hie  widow,  Lynda  A.  Hobart,  presented  his  will  and  codicil 
thereto  for  probate  to  the  county  court  of  that  county,  where 
it  was  admitted  to  probate.    From  the  order  admitting  it  (a 
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probate,  the  appellant  here,  Francke  B.  Hobarti  one  of  the 
sons  of  the  testator,  took  an  appeal  to  the  circuit  court  of  said 
county.  The  circuit  court,  after  evidence  introduced  and 
hearing  had,  affirmed  the  order  of  the  county  court,  and  di» 
leoted  that  the  will  and  codicil  be  admitted  to  probate.  Upon 
appeal  to  the  appellate  court  the  latter  court  affirmed  the 
order  of  the  circuit  court,  and  from  the  judgment  of  the  ap> 
pellate  court  the  present  appeal  is  prosecuted. 

The  original  will  was  dated  October  17,  1886.  By  it» 
terms  the  testator  gave  and  bequeathed  to  his  wife,  Lynda,, 
all  hie  real  estate  consisting  of  two  tracts  of  land,  one  con-^ 
taining  forty  acres  and  the  other  containing  sixty  acres,  and 
all  his  personal  property,  '*  including  horses,  cattle,  moneys,, 
credits,  bank  accounts,"  and  to  his  sons,  Howard  B.  Hobari 
and  Francke  B.  Hobart,  each  the  sum  of  one  hundred  dol* 
lars.  The  original  will  was  signed  "  Harrison  Earl  Hobari 
[sbal].''  Its  attesting  clause  and  the  subscriptions  thereto 
are  as  follows: 

''The  above  and  foregoing  instrument  was,  at  the  date 
thereof,  signed,  sealed,  published  and  declared  by  the  said 
Harrison  Earl  Hobart  as  and  for  his  last  will  and  testament, 
in  presence  of  us,  who,  at  his  request  and  in  his  *^*  pres* 
ence,  and  in  the  presence  of  each  other,  have  subscribed  our 
names  as  witnesses. 

^Mrs.  Maris  B.  Howard,  Farmer  City,  DL 
•*  Marshal  F.  Howard,  Farmer  City,  IlL** 

The  codicil  to  the  will  and  the  attesting  clause  and  eigoa* 
tores  thereto  are  as  follows: 

**  Codicil. 
^  The  within  will  made  this  9th  day  of  June,  one  thou* 
sand  eight  hundred  and  eighty-eight  (1888).  I  hereby  will 
or  give  or  direct  that  the  property  willed  to  my  wife,  Lynda 
Adams  Hobart,  in  the  within  instrument,  after  her  decease  I 
give  to  my  son,  Howard  Earl  Hobart. 

^  Habbison  Eabl  Hobabt.    [l.  b.] 
*  Written,  signed,  and  sealed  in  the  presence  of 

^  Mordecia  Tamling,  Normal,  McLean  Co.,  DL 
**  Betsey  A.  Tamling,  Normal,  McLean  Co.,  ni.** 

!•  Objection  is  made  that  the  proof  introduced  was  of  the 
eodicil  only,  and  not  of  the  will.  It  was  shown  that  the  orig* 
Insi.  will  and  the  codicil  and  attestations  were  all  written 
apen  the  same  paper.    The  codicil  refers  to  the  will,  and 
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ehanges  it  in  part  only.  When  the  codicil  Is  written  on  the 
same  paper  as  the  will|  or  clearly  and  unmistakably  refen 
to  the  will  80  as  to  preclude  all  doubt  of  its  identity,  proof 
of  the  codicil  establishes  the  will  without  further  proo^  ez« 
cept  such  portions  thereof  as  are  revoked  or  altered  by  the 
oodiciK  In  such  case  the  codicil  operates  as  a  republica- 
tion of  the  original  will,  and  gives  to  it  the  same  force  as  if 
it  had  been  executed  at  the  date  of  the  codicil,  the  two  in- 
struments being  regarded  as  one  and  as  speaking  from  the 
date  of  the  codicil.  ^* Adding  a  codicil  brings  the  will  to  it^ 
and  makes  it  a  will  from  the  time  of  executing  the  codicil": 
Duncan  y.  Duncan,  23  111.  364;  76  Am.  Dec.  699;  1  Redfield 
on  Law  of  Wills,  marg.  p.  288;  8  Am.  &  Bng.  Bncy.  of  Law, 
801.  It  follows  that,  if  the  codicil  in  the  case  at  bar  was 
duly  executed  and  attested,  such  portions  of  the  original  will 
as  were  not  changed  by  it  were  thereby  reaffirmed. 

*^^  2.  Objection  is  made  that  the  record  does  not  show 
the  testimony  of  the  two  subscribing  witnesses  to  the  codiciL 
It  is  proven  that  Mordecia  Tamling,  one  of  the  subscribing 
witnesses  to  the  codicil,  died  in  February,  1890,  more  than 
two  years  before  the  death  of  the  testator.  The  sixth  section 
of  the  act  in  regard  to  wills  (2  Starr  and  Curtis'  Annotated 
Statutes,  2469)  provides  that  '^  in  all  cases  where  any  one 
or  more  of  the  witnesses  to  any  will  •  •  •  •  shall  die  or  re* 
move  to  parts  unknown,  so  that  his  or  her  testimony  cannot 
be  procured,  it  shall  be  lawful  .  •  •  •  to  admit  proof  of  the 
handwriting  of  any  such  deceased  or  absent  witness,  as  afore- 
said, and  such  other  secondary  evidence  as  is  admissible  im 
courts  of  justice  to  establish  written  contracts  generally,  ia 
•imilar  cases,"  etc.  Here,  Betsey  A.  Tamling,  the  other  sub- 
scribing witness,  swore  that  the  signature  of  her  husband, 
Mordecia  Tamling,  to  the  attestation  of  the  codicil  was  ia 
his  handwriting.  His  handwriting  was  also  proven  by  the 
testimony  of  two  other  witnesses.  Proof  of  the  handwriting 
of  the  deceased  witness  is  prima  facie  sufficient,  especially 
where  the  signatures  of  the  witnesses  are  attached  to  an  at- 
testing clause  that  the  will  or  codicil  was  written,  signed,  and 
eealed  in  their  presence:  Elay.  Edwards,  16  Gray,  91.  The 
death  of  the  witness  merely  changes  the  form  of  the  proot 
It  permits  secondary  evidence  to  be  introduced  of  the  due  at- 
testation and  execution  of  the  will.  The  attestation  is  thea 
to  be  shown,  as  it  would  be  in  case  of  deeds,  by  proof  of  the 
handwriting  of  the  witness.    As  to  him  it  is  to  be  presumed^ 
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that  he  duly  attested  the  will  in  the  presence  of  the  testator* 
As  was  said  by  the  supreme  court  of  Massachusetts  in  Nieker^ 
•en  y.  Buck^  12  Cash.  832:  "^As  regards  this  witness,  if  noth- 
ing appears  in  other  parts  of  the  evidence  to  control  the 
presumption  resulting  from  proof  of  his  handwriting,  it  may 
be  taken  that,  as  to  his  attestation,  it  was  properly  made  to 
the  signature  by  the  testator":  Robiman  ▼.  BrewiUr^  140  HI. 
649;  83  Am.  St  Rep.  265. 

^^^  Without  deciding  that,  under  section  6  above  quoted, 
other  secondary  evidence  besides  proof  of  the  handwriting  ct 
the  deceased  witness  is  necessary  in  all  cases,  it  is  sufficient 
to  say  that  in  this  case  there  was  such  other  secondary  evi- 
dence. Betsey  A.  Tamling,  the  survivor  of  the  subscribing 
witnesses,  and  two  other  witnesses  swore  in  the  circuit  oonrt 
that  the  signature  to  the  will  was  in  the  handwriting  of  the 
testator.  Counsel  for  appellant  insist  that  the  circuit  court 
erred  in  receiving  the  evidence  of  the  other  witnesses  besides 
Mrs.  Tamling  to  the  testator's  signature,  upon  the  ground 
that,  nnder  the  decisions  of  this  court,  where  the  appeal  iB  to 
the  circuit  court  from  an  order  of  the  probate  oourt  admit* 
ting  the  will  to  prdbate,  the  evidence  in  the  circuit  court  to 
prove  the  will  must  be  confined  to  that  of  the  subscribing  wit- 
nesses: AndrewB  v.  Blacky  43  111.  256;  Weld  v.  Sweeney^  85 
HI.  50.  This  undoubtedly  is  the  rule  where  both  the  subscrib* 
ing  witnesses  are  alive,  or  not  in  **  parts  unknown."  But 
under  the  circumstances  of  this  case,  where  one  of  the  sub- 
scribing witnesses  was  deceased,  we  are  inclined  to  think 
that  proof,  upon  the  hearing  in  the  circuit  court,  of  the  tes- 
tator's signature  to  the  will  by  other  testimony  than  that  of 
the  subscribing  witness  who  survived,  comes  under  what  the 
statute  denominates  "'such  other  secondary  evidence  as  is 
admissible  in  courts  of  justice  to  establish  written  contracts 
generally  in  similar  cases.'' 

8.  It  is  contended  that  the  proof,  introduced  to  establish 
the  execution  of  the  codicil,  ought  to  have  shown  that  the 
testator  signed  it  in  the  presence  of  the  attesting  witnesses, 
or  that  he  acknowledged  the  signature  thereto  to  be  his  act 
and  deed,  and  that  the  proponents  were  bound  to  show 
affirmatively  that  the  will  was  signed  when  it  was  attested. 

Section  2  of  the  act  in  regard  to  wills  provides  that  ^'  all 
wills  •  •  •  •  shall  be  reduced  to  writing  and  signed  by  the 
testator  or  testatrix,  or  by  some  person  in  his  or  her  presence, 
and  by  his  or  her  direction,  and  attested  in  *^*  the  presence 
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of  the  testator  or  testatrix  by  two  or  more  credible  witnesseB, 
two  of  whom  declaring  on  oath  or  affirmation,  before  the 
county  coart  of  the  proper  county,  that  they  were  present  and 
saw  the  testator  or  testatrix  sign  said  will,  testament,  or 
codicil  in  their  presence,  or  acknowledged  the  same  to  be  his 
or  her  act  and  deed,  and  that  they  believed  the  testator  or 
testatrix  to  be  of  sound  mind  and  memory  at  the  time  of 
signing  or  acknowledging  the  same,  shall  be  sufficient  proof 
of  the  execution  of  said  will,  etc.,  to  admit  the  same  to  reo* 
ord." 

We  think  that  the  words  *'  the  same,**  following  the  word 
^acknowledged,"  in  section  2,  refer  back  to  the  words  ^eaid 
will/'  80  that  the  clause  would  mean:  *^  Or  acknowledged  the 
said  will  to  be  his  or  her  act  and  deed.'' .  The  question  has 
sometimes  arisen,  whether,  under  a  local  statute  or  code,  the 
requirement  is  that  the  testator  acknowledge  the  signature  to 
the  will  to  be  his  act  and  deed,  or  that  he  acknowledge  the 
wiU  to  be  his  act  and  deed.    In  England  the  statute  of  1 
Victoria  upon  this  subject  requires  the  signature  of  the  tes- 
tator to  be  made  or  acknowledged:  1  Jar  man  on  Wills,  marg. 
pp.  83,  84.    In  New  York,  and  perhaps  in  some  of  the  other 
states,  the  statute  requires  that  there  must  be  an  acknowl- 
edgment  of  the  signature:    Schouler  on  Wills,  2d  ed.,  sec. 
825.     Decisions  based  upon  these  statutes  have  held,  in  sub* 
stanoe,  that  there  is  not  a  sufficient  acknowledgment  of  the 
signature  by  the  testator  when  he  produces  a  will  and  re- 
quests the  witnesses  to  sign  it,  unless  his  signature  is  visibly 
apparent  on  the  face  of  the  paper,  and  is  seen,  or  can  be  seen, 
by  the  witnesses,  especially  if  he  does  not  explain  the  instru- 
ment to  them:  Schouler  on  Wills,  2d  ed.,  sees.  321-325;  1 
Williams  on  Executors,  marg.  p.  88;  1  Jarman  on  Wills, 
Bigelow's  6th  ed.,  marg.  p.  84.     But  we  are  inclined  to  think 
that  these  decisions  are  not  applicable  where  the  statute,  as 
is  the  case  with  that  in  this  state,  merely  requires  t\iat  the 
testator  acknowledged  the  will  or  codicil  to  be  his  act  and 
deed,  and  *^^  does  not  specifically  and  in  terms  require  the 
signature  to  be  acknowledged.    A  man  may  acknowledge  an 
•entire  written  instrument  to  be  his  act  and  deed  without 
necessarily  calling  the  attention  of  those  before  whom  he 
produces  it  to  any  particular  part  of  such  instrument    But 
if  he  is  required  to  make  acknowledgment  of  a  specified  part 
of  it,  it  may  be  requisite  that  attention  should  be  directed  to 
that  park 
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Mra.  Tamling  swore  that  her  signature  to  the  attesting 
daose  was  in  her  handwriting,  and  her  husband's  in  hi« 
handwriting;  that  the  testator  and  his  wife  brought  the  will 
to  her  house  and  were  both  present  in  the  room  when  it  was 
signed  by  the  witnesses;  that  she  and  her  husband  signed  it 
as  witnesses  in  a  few  moments  of  each  other;  that  the  signa- 
ture to  the  will  produced  in  court  is  the  signature  of  the 
testator;  that  she  signed  it  in  her  own  house;  that  the  testa* 
tor  had  it  when  she  and  her  husband  first  saw  it;  that  the 
testator  and  his  wife  were  going  away,  and  wanted  us  to  sign 
the  will  before  they  went;  that  ^  we  were  talking  about  it 
altogether";  that  'Hhey  laid  it  on  the  table,  and  when  he  got 
ready  to  take  it,  he  took  it  up'';  that  he  was  certainly  of 
sound  mind  and  memory  when  she  signed  her  name;  ^  we 
were  talking  that  he  was  going  away  he  was  making  prepa* 
ration  to  go  out,  and  his  will  was  made,  and  he  came  there, 
and  wanted  we  should  sign  the  will;  he  said  that  it  was  not 
necessary  for  us  to  know  what  was  in  the  will;  he  said  he 
had  talked  with  a  lawyer,  and  if  you  was  acquainted  with 
a  person  so  as  to  trust  their  word  you  could  sign  it;  we 
knew  it  was  his  will;  they  said  they  wanted  us  to  sign  the 
will;  I  saw  nothing  but  the  place  to  write  our  names;  there 
was  nothing  said  about  whether  Mr.  Hobart  had  signed  it; 
as  to  seeing  where  he  had  signed  it  we  did  n't  pay  any  atten- 
tion to  that;  be  did  not  sign  it  in  our  presence;  it  was  all 
done  before  he  came  there;  he  did  no  writing  after  he  came 
there;  I  suppose  I  saw  his  signature,  but  I  paid  no  attention 
to  it;  *^*  I  can't  say  positively  whether  I  saw  his  signature 
or  not;  I  did  n't  think  any  thing  about  it;  I  sat  down  to  write 
my  name;  there  were  papers  laid  on  the  will;  we  didn't 
move  it;  I  don't  know  whether  it  was  designed  to  conceal  it; 
there  was  room  enough  for  us  to  see  to  write — that  was  all 
that  I  know  any  thing  about;  there  was  some  talk  that  there 
was  no  danger  about  signing  any  thing  when  the  individual 
told  us  what  was  in  the  document  we  put  our  names  to;  I 
didn't  ask  him  any  questions;  I  can't  say  positively  that  I 
did  n't  see  whether  it  was  signed  or  not;  I  did  n't  think  any 
thing  about  that;  we  had  advised,  and  we  had  talked  about 
various  things;  Mr.  Hobart  told  us  it  was  his  will  and 
wanted  us  to  witness  it;  whether  he  had  signed  it  at  that 
time  or  not  I  don't  think  there  was  any  thing  said  about  any 
thing  like  it;  I  supposed  of  course  it  was  straight  and  all 
right;  I  have  no  distinct  recollection  of  our  attention 
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called  to  the  question  whether  or  not  he  had  signed  it;  there 
was  nothing  said  about  it." 

While  it  is  true  that  the  witness  cannot  remember  seeing 
the  signature,  yet  she  cannot  say  positively  that  she  did  not 
see  it.  It  is  clear,  however,  that  the  testator  produced  before 
the  subscribing  witnesses  an  instrument  in  writing  which  he 
stated  to  be  his  will,  and  asked  them  to  sign  it  as  witnesses. 
A  will  must  be  reduced  to  writing,  and  signed  by  the  tes- 
tator, or  by  some  one  in  his  presence  and  under  his  direc* 
tion.  The  words  '*  said  will,"  in  section  2,  refer  back  to  a 
will  reduced  to  writing  and  signed.  An  instrument  not  in 
writing  and  not  signed  is  not  a  will.  When  the  testator 
called  the  paper  his  will,  it  will  be  presumed,  in  the  absence 
of  any  evidence  to  the  contrary,  that  he  had  signed  it»  inas- 
much as  a  signature  was  necessary  to  justify  him  in  calling 
it  a  will.  Included  in  the  declaration  of  the  testator  to  the 
witnesses  that  the  paper  was  his  will  was  the  further  decla- 
ration that  he  had  signed  it.  Where  the  testator  declares  to 
the  witnesses  that  the  instrument  is  his  will,  *^*  or  requests 
them  to  attest  his  will,  such  declaration  or  request  implies 
that  the  same  has  been  signed  by  him:  Nickenon  v.  Bueky  12 
Cush.  832.  In  the  latter  case  it  was  said:  ^*The  request  to 
these  witnesses  to  attest  his  will  was  quite  enough  to  author- 
ise the  inference  that  he  had  executed  a  paper  as  a  will,  and 
was  equivalent  to  his  acknowledgment  that  he  had  signed 
some  paper  as  a  will."  The  fact  that  a  testator  seeks  the 
attestation  of  witnesses  and  gives  directions  to  them  as  to 
signing  their  names,  furnishes  strong  presumptive  proof  that 
he  had  signed  the  will;  Dewey  v.  Dewey^  1  Met  849;  85  Am. 
Dec.  867.  Where  a  testator  took  a  paper  from  his  desk  and 
asked  a  witness  to  sign  it,  and  pointed  out  the  place  where 
he  wished  him  to  put  his  name,  and  the  witness  did  so,  not 
knowing  what  the  paper  was,  and  not  noticing  the  signature 
on  the  paper,  it  was  held  that  there  was  a  good  attestation 
of  the  will:  Ela  v.  Edwards,  16  Gray,  91. 

In  addition  to  the  presumption  that  the  testator,  Hobart, 
had  signed  the  will,  arising  from  his  declaration  that  it  was 
his  will,  and  from  his  request  to  the  witnesses  to  sign  it,  there 
is  proof  that  the  signature  to  the  will  produced  is  his,  and 
that  the  two  subscribing  witnesses  signed  the  attestation 
clause  in  his  presence.  Thus,  a  prima  fade  case  is  made  in 
favor  of  the  due  execution  of  the  will;  and  this  prima  facie 
case  is  not  overcome  by  the  mere  fact  that  the  subscribing 
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witness  here  testifying  failed  to  notice  whether  the  will  was 
signed  or  not,  and  cannot  remember  whether  she  saw  the  sig- 
nature or  not:  Mundy  v.  Mundy^  15  N.  J.  Bq.  292;  Ravd&' 
haugh  y.  Shelley^  6  Ohio  St.  307;  Hogan  t.  Orowenor^  10  Met. 
66;  43  Am.  Dec.  414;  Oshom  t.  Cook,  11  Gush.  582;  59  Am. 
Deo.  155;  DicHe  ▼•  Carter,  42  HI.  376;  AUison  t.  Allison,  46 
111.  61;  92  Am.  Dec.  237;  Holloway  y.  Galloway,  51  111.  159; 
Yoe.  y.  MeCord,  74  HI.  33;  Canatsey  y.  CanaUey,  130  HI.  397. 

We  are  inclined  to  hold  that  the  eyidence  was  sufficient  to 
authorize  the  admission  of  the  will  to  probate. 

Accordingly,  the  judgment  of  the  appellate  court  is  affirmed. 

WiLLS^Paoov  ov  BT  Proov  ov  CoDioni.~Proof  of  a  oodiofl  aitabliahM 
the  will,  or  snoh  portions  of  it  aa  are  not  revoked  by  the  oodicil,  when  the 
oodioil  ia  written  on  the  aame  paper  aa  the  will,  or  clearly  refers  to  and  idea- 
tifiea  the  will:  Duncan  ▼•  Duncan,  28  IlL  364;  76  Am.  Deo.  699,  and  note. 
A  oodioil  duly  ezecated.  if  attached  to  a  paper  whioh  was  never  signed,  a^ 
tested,  and  published  as  a  will,  will  have  the  effect  of  giving  force  and  op- 
eration to  the  whole  aa  one  will:  BeaU  t.  Cunmngham,  3  B.  Hon.  890;  89 
Am.  Dea  469. 

Wills— ATTi8TATioir—PBoyi9o  Handwbitoco  of  WmrissBS.— If  the 
witnesses  to  a  will  cannot  be  found,  their  handwriting  may  be  proved,  and 
the  Jnry  left  to  determine  whether  the  will  was  pablished  with  the  requisite 
formalitiess  Pearmm  v.  Wiffhtman,  I  Mill  Const.  836;  12  Am.  Dec  636.  If  the 
witnesses  to  a  will  are  dead  or  beyond  the  jurisdiction  of  the  court  their 
handwriting  should  be  proved:  Jaekaon  t.  Fidbry,  1  Wend.  406;  19  Am. 
Daa  622;  T^nan  t.  PaaihaJL,  27  Tex.  286;  84  Am.  Dec  619. 

WiLLB— SoBaoRiBuro  Wmrnsss— NKorasirr  loa  Knowlbdos  or  Con- 
min  ov  Will.— A  will  need  not  be  read  by  or  to  the  subscribing  wit> 
neases,  nor  is  it  necessary  that  they  should  know  its  oontenta:  Higdo^9 
WiO,  6  J.  J.  Harsh.  444;  22  Am.  Dec  84. 

Wills— BxBOunov  or.— It  is  not  necessary  that  a  rabaoribing  witneaa 
should  aee  the  teatator  sign  the  wilL  It  is  soffloient  that  the  will  be  pro- 
dnoed,  signed  by  the  teatator,  and  in  such  a  way  that  hia  signature  may  bo 
Man  by  the  witneaaes^  and  that  he  request  them  to  witneaa  it  aa  his  will: 
Skmnmur,  Leonard,  91  Tenn.  188;  30  Am.  St.  Rep.  876^  endnote.  Butsao 
on  tbia sabjeotk  JTattsr or  JTodky,  HON.  Y.  611;  6  Am. St  B^  409. 
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Springer  v.  Btrail 

[117  iNDIAWAt  15.] 
▲VTBlIr— WlUir  ASSIONMENT  OV  ErBOR  MAT  Bl  OONSIDBRBD  MM  A  WhOUL 

On  ma  appeal  from  a  jadgment  of  the  Boperior  oourt  in  general  term, 
leTernng  a  judgment  of  that  ooart  in  special  term  oTermling  a  motion 
for  a  new  trial,  the  assignment  of  error  in  general  term  being  that  the 
eonrt  in  special  term  erred  in  overmling  appellant's  motion  for  a  new 
trial,  which  was  sustained  as  a  whole,  and  not  by  pieoemeal,  the  an* 
premo  oonrt  may  consider  snoh  assignment  as  a  whole. 

AffffB4if— Bill  or  Ezobftion8-— Motion  ior  New  Trial.— The  snpreme 
ooortis  not  prednded  from  considering  a  statement  of  ofifored  eridenee 
in  a  motion  for  a  new  trial,  because  of  a  slight  differenoe  between  the 
phraseology  of  the  motion  and  that  of  the  bill  of  exceptions  relating  to 
the  statement  of  testimony  offered  to  be  proved,  if  the  substance  is  the 
same  in  each. 

TmimatAX  ajtd  PAT»iiT.^Ck>MMuirioATioir8  Madr  bt  a  Patiriit  to  his 
physioian  for  the  purpose  of  professional  aid  and  adrioe  are  priTileged. 
The  immunity  extends  to  all  facts,  whether  learned  directly  from  the 
patient,  or  acquired  by  the  physician  through  his  own  observation  or 
examinations. 

WmnnBRfr— Phtbiouii  aitd  Patumt— pRrnidOR  ai  to  Oonvbrsatiof 
Hrabd  ST  Third  PBRaoir.— Third  persons  who  hear  oonversalions  bei 
tween  parties  sustaining  confidential  relations  to  each  other,  as  physi« 
eian  and  patient,  whether  such  third  persons  are  neoeesarily  present 
as  officers  or  as  indifferent  bystanders,  may  testify  to  what  they  heard. 

bsTATOR  AooiDiiiT— KiaLioRNOB— KonoR  OV  BaLRS.— In  an  action  for 
damages  incurred  by  the  plaintiff^  a  newsboy,  while  attempting  to  take 
passage  in  an  elevator,  it  is  competent,  where  the  question  of  negligence 
is  at  issue,  to  show  that  plaintiff  was  notified,  prior  to  the  aocident,  of 
tiiefaot  that  newsboys  were  not  allowed  to  ride  in  the  elevator,  and  tiial 
he  ooold  not  do  sow 

W.  V.  Booker  and  H.  Dailey^  for  the  appellant 
fif.  W.  8ttM$  and  0.  E.  AveriU,  for  the  appelleea. 
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^*  Dailet,  J.  This  is  an  action  for  personal  injuries  al« 
leged  to  have  been  sustained  by  the  appellant,  while  being 
transported  in  a  passenger  elevator  in  a  public  offioa  build- 
ing  owned  and  operated  by  the  appellees. 

The  facts  disclosed  by  the  record  in  this  cause  brieflj 
stated  are  these: 

In  November,  1889,  the  appellees,  Byram  and  Cornelius^ 
were  the  owners  of  an  office  building  situated  on  Bast  Market 
street,  in  the  city  of  Indianapolis.  The  north  half  of  this  build* 
ing  was  four  stories  in  height,  including  the  basement,  and  th* 
south  half  but  three  stories.  The  building  was  known  as  the 
'*  Thorpe  Block,"  and  was  rented  for  office  purposes  to  at* 
tomeys  and  persons  of  other  occupations.  Bach  half  of  tht 
block  was  provided  with  convenient  stairways,  giving  access 
to  each  floor  of  the  block,  and,  in  the  north  half,  was  also  situ- 
ated a  passenger  elevator,  in  use  for  the  convenience  and  bene- 
fit of  appellees'  tenants,  and  also  giving  access  to  each  of  the 
four  floors  of  the  block.  The  elevator  was  ^^  propelled  by  hy- 
draulic pressure,  and  moved  in  a  shaft  built  for  that  purpose, 
next  to  the  west  wall  of  the  building.  This  shaft  was  sepa- 
rated from  the  halls,  on  the  several  floors,  by  sliding  doors  of 
open  wire,  the  rest  of  the  opening  of  the  several  halls  being 
protected  by  either  wirework  or  paneled  woodwork.  The 
elevator  was  operated  by  a  person  employed  by  the  appellees 
for  that  purpose,  who  controlled  its  movements  by  means  of 
a  rope  which  opened  and  closed  the  valves  of  the  hydraulic 
apparatus,  and  which  passed  through  the  car  near  the  door 
of  ingress  and  egress.  The  appellant,  Harry  M.  Springer, 
was  a  boy  of  the  age  of  twelve  years  and  six  months,  attend- 
ing the  public  schools  and  selling  newspapers  in  the  after* 
noons. 

On  the  twenty-third  day  of  November,  1889,  the  appellani 
was  in  the  Thorpe  Block,  and  on  what  is  known  as  the  seo> 
ond  floor,  and  attempted  to  enter  the  elevator.  In  making 
this  attempt  he  fell  partly  upon  the  floor  of  the  elevator,  and 
was  carried  up  and  against  the  framework  over  the  door,  re- 
ceiving injuries,  to  recover  damages  for  which  this  action  was 
brought. 

Appellant's  complaint  is  in  three  paragraphs:  1.  Charg- 
ing negligence  of  defendants  in  the  use  of  their  property  and 
premises,  in  the  matter  complained  of;  2.  Charging  willful 
and  wanton  disregard  of  plaintiffs  situation  by  the  defend- 
antS|  while  he  was  on  and  using  their  property  and  premises; 
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i.  Charging  defendants  with  negligence  as  carriers  of  the 
plaintiff. 

Each  paragraph  shows  that  plaintiff  was  rightfully  on  the 
premises,  and  each  also  charges  a  resulting  injury  to  tho» 
plaintiff  without  his  fault  A  demurrer,  for  want  of  facts 
was  filed  to  the  second  and  third  paragraphs  of  the  com* 
plaint,  and  overruled,  and  defendants  answered  in  general 
•deniaL 

^  Upon  these  issues  the  cause  was  tried  at  the  Mareh 
temiy  1891,  of  the  superior  court  of  Marion  county,  before  a 
jury,  which  returned  a  yerdict  for  the  appellant 

Appellees  filed  a  motion  for  a  new  trial,  which  was  ovei^ 
ruled,  and  judgment  was  rendered  and  entered  on  the  yer- 
4iol.  From  this  judgmenti  at  special  term,  appellees  ap- 
pealed to  the  general  term  of  the  superior  court,  where  the 
Judgment  at  special  term  was  reversed  for  error  in  over- 
ruling appellees'  motion  for  a  new  trial.  From  this  judg- 
ment of  reversal  at  the  general  term  the  appellant  has 
appealed  to  this  court,  and  by  proper  assignment  of  error 
has  presented  for  review  the  correctness  of  the  decision  of 
the  oourt  in  general  term  in  reversing  the  judgment  of  the 
special  term,  and  directing  a  new  trial  of  the  cause. 

From  the  opinion  of  the  court  in  general  term  it  appears 

that  the  only  question  presented  by  the  assignment  of  errors 

in  general  term,  which  was  considered  and  determined  by 

the  court,  was  the  action  of  the  court,  in  special  term,  in 

overruling  appellee's  motion  for  a  new  trial.    The  overruling 

of  that  motion  by  the  court,  in  special  term,  was  held  to  be 

erroneous,  and  the  assignment  of  error  made  in  this  court 

presents  for  review  all  matters  properly  assigned  as  errors  in 

the  motion  for  a  new  trial.    Appellant's  brief  proceeds  upon 

the  theory  that  the  only  matters  which  this  court  can  con« 

aider  on  this  appeal  are  the  particular  points  or  reasons  in 

the  motion  for  a  new  trial,  which  the  opinion  of  the  court  in 

general  term  shows  were  expressly  considered  by  that  court, 

and  which  that  opinion  shows  were  the  basis  of  the  action  of 

the  general  term  in  reversing  the  judgment  at  special  term. 

To  this  theory  we  cannot  give  assent.    Clearly  it  was  not  in- 

oumbent  upon  the  court  in  general  term,  after  it  had  found 

an  error  for  which  the  judgment  in  special  term  should  be 

reversed,  to  investigate  ^*  the  sufficiency  of  the  remaining 

reasons  for  a  new  trial,  and  pass  upon  the  questions  as  ta 

whether  or  not  they  were  severally  well  taken.    The  instni^ 
saBn.VobXLV.-u 


162  Sprinobb  v.  Btbaic  [Indiana, 

lions  of  the  general  term,  as  shown  by  its  judgment,  n^quired 
the  court,  in  special  term,  to  sustain  the  defendant's  motion 
for  a  new  trial.  This,  we  think,  clearly  indicates  the  error 
for  which  the  judgment  was  reversed,  and  appellant's  as* 
signment  of  error,  in  this  court,  brings  to  us  for  review  all 
the  questions  properly  presented  by  appellees'  motion  for  a 
new  triaL  In  other  words,  the  judgment  of  the  court,  in  gen- 
eral term,  sufficiently  shows  the  decision  of  that  court  to 
have  been  that  there  was  error  of  the  court  in  special  term, 
in  refusing  to  sustain  the  motion,  as  stated,  of  the  appellees 
for  a  new  trial. 

A  new  trial  was  ordered  upon  a  consideration  of  the  errors 
assigned  by  the  appellees  in  general  term,  vis:  **  8.  The  court, 
in  special  term,  erred  in  overruling  appellant's  motion  tar  m 
new  trial  of  this  cause." 

The  general  term  found  this  assignment  of  error  well  taken, 
and  sustained  it  as  a  whole — ^not  in  piecemeal;  and  there  was 
no  ruling  of  the  court  in  general  term  upon  which  these 
appellees  had  any  reason  to  assign  cross-errors.  The  questions 
presented  to  the  general  term  were  those  presented  by  the 
assignment  of  errors  in  that  court. 

In  the  case  of  Wesley  v.  Milford,  41  Ind.  418  (416),  it  is 
said:  *^  The  appeal  to  this  court  being  allowed  from  the  judge- 
ment of  the  general  term  only,  we  think  it  must  follow  that 
whatever  errors  are  assigned  in  this  court  must  be  predicated 
upon  the  assignment  of  errors  in  the  general  term,  and  the 
action  of  that  court  in  general  term  thereon." 

This  being  so,  it  is  clear  that  the  action  of  the  court  in 
general  term,  upon  the  errors  assigned  in  that  court,  is  what 
this  court  passes  upon,  and  not  the  several  and  ^^  particular 
matters  which  may  have  been  embraced  and  covered  by  the 
assignments  of  error  in  the  special  term.  To  present  to  this 
court  questions  which  were  presented  in  the  motion  for  a  new 
trial,  and  to  separate  and  set  apart  for  the  consideration  of 
the  court  a  portion  of  the  reasons  assigned  in  such  motion, 
is  equivalent  to  presenting  to  this  court,  for  the  first  time, 
as  grounds  for  reversal,  matters  which  must  be  assigned  as 
reason  for  a  new  trial. 

The  appellant's  assignment  of  error  in  this  court  and  his 
complaint  here  is:  **  That  said  general  term  of  said  court 
erred  in  reversing  the  judgment  of  the  special  term  of  said 
superior  court,  and  remanding  said  cause  for  another  trial  t* 
said  special  term." 
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The  qaestioQ  is  not  whether  the  reasons  given  by  the  court 
wre  sound  or  unsound,  but,  rather,  upon  a  consideration  of 
the  matters  presented  by  the  assignment  of  errors  in  th» 
general  term,  Did  the  court  reach  a  right  conclusion  and  enter 
a  judgment  to  which  these  appellees  were  entitled,  upon  th6 
errors  assigned  in  that  court? 

The  first  assignment  in  appellees'  motion  for  a  new  trial 
embraces  alleged  errors  of  law  occurring  and  excepted  to  by 
the  defendants  at  the  time,  and  comprised  in  subdivisions 
"A''  to  "S,"  inclusive. 

The  first  three  subdivisions  each  relate  to  the  correctness 
of  the  ruling  of  the  trial  court  in  excluding  the  testimony  of 
the  two  witnesses,  Scott  and  Goth,  with  reference  to  a  con- 
versation  sought  to  be  proved,  between  the  appellant  and  Dr» 
Butcliffe,  in  the  ambulance,  almost  immediately  after  the 
accident,  in  the  presence  and  hearing  of  the  witnesses  inter* 
rogated,  in  reference  thereto,  and  included  the  statement  of 
the  appellant  as  to  the  manner  in  which  his  injuries  were 
received*  The  objection  to  the  oiTered  testimony  was  sus* 
tained  upon  *^  the  theoty  that  it  was  incompetent  to  prove 
m  conversation  between  a  physician  and  his  patient. 

In  defining  who  are  incompetent  to  testify,  section  497 
of  the  Revised  Statutes  of  1881  reads:  **  3.  Attorneys,  as  to 
confidential  communications  made  to  them  in  the  course  of 
their  professional  business,  and  as  to  advice  given  in  such 
cases;  4.  Physicians,  as  to  matter  communicated  to  them,  as 
such,  by  patients,  in  the  course  of  their  professional  business, 
or  advice  given  in  such  cases.'' 

It  has  been  held  that  communications  made  through  a  third 
person  from  a  client  to  a  solicitor  are  privileged,  if  otherwise 
entitled  to  be  so.  Also,  whoever  represents  a  lawyer  in  con- 
fidence or  correspondence  with  the  client,  is  under  the  same 
protection  as  the  lawyer  himself.  The  privilege  extends  to 
the  attorney's  clerk,  interpreter,  assistant  attorney,  or  other 
agent  while  in  the  discharge  of  his  duty:  19  Am.  A  Bng. 
Ency.  of  Law,  131,  182. 

At  common  law  confidential  communications  made  by  a 
patient  to  a  physician  are  not  privileged*  The  common  law 
in  this  state  has  been  changed  by  statute:  19  Am.  A  Bng* 
Ency.  of  Law,  181, 182. 

It  was  said,  in  Masonic  Mui.  etc.  Assn.  v.  Beckj  77  Ind.  203, 
40  Am.  Bep.  295,  that  the  object  of  these  statutes  seems  to  h% 
to  place  the  communications  made  to  physicians  in  the  course 
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of  their  professional  employment  upon  the  same  footing  with 
oommonications  made  by  olients  to  their  attorneys  in  the 
course  of  their  employment 

"  The  privilege  may  attach,  notwithstanding  the  presence 
of  third  persons  in  the  sickroom^  where  the  consultation  is 
had  ":  Cahen  y.  Continental  etc.  Ins.  Oo.^  41  N.  Y.  Super.  Ot 
296. 

If  the  attending  physician  calls  in  another  physician  for 
consultation  the  communications  made  to  the  latter  **  are 
privileged:  JEtna  Life  Ins.  Co.  y.Deming^  123  Ind.  884;  JZdy- 
mand  v.  Burlington  etc.  Ry.  Co.,,  65  Iowa,  162;  Benihan  y. 
Dennin,  103  N.  Y.  673;  67  Am.  Rep.  770. 

Where  there  are  two  physicians  the  patient  does  not,  by 
calling  one  of  his  physicians  as  a  witness,  waive  his  privilege 
to  object  to  the  testimony  of  the  other:  Pennsylvania  etc  Ins. 
Co.  V.  Wiler,  100  Ind.  92;  60  Am.  Rep.  769;  Mellor  v.  Missouri 
Pac.  Ry.  Co.j  106  Mo.  466;  Record  y.  ViUags  qf  Saratoga 
Springs,  46  Hun,  448. 

Communications  made  by  a  patient  to  his  physician,  for 
the  purpose  of  professional  aid  and  advice,  are  privileged, 
because  intended  to  be  private  and  confidential,  and  can  never 
be  divulged  without  the  consent  of  the  patient,  it  being  the 
privilege  of  the  palient,  and  not  of  the  physician.  The  priv- 
ilege of  exemption  from  testifying  to  declarations  made  and 
facts  actually  known  is  extended  to  a  physician  who  derives 
bis  knowledge  from  the  communications  of  a  patient  who 
applies  and  makes  disclosures  to  him  in  his  professional 
character.  The  immunity  extends  to  all  such  facts,  whether 
learned  directly  from  the  patient  himself  or  acquired  by  the 
physician  through  his  own  observation  or  examination:  7 
Am.  &  Eng.  Ency.  of  Law,  608. 

Neither  can  disclosures  be  made  by  other  persons  whose 
intervention  is  strictly  necessary  to  enable  the  parties  to 
communicate  with  each  other. 

In  Cotton  y.  State,  87  Ala.  76,  the  court  said:  ^The  rule 
as  to  the  inviolability  of  professional  confidences  applies,  as 
between  attorney  and  client,  only  to  communications  made 
and  received  for  the  purposes  of  professional  action  and  aid, 
and  the  secrecy  imposed  extends  to  no  other  persons  than 
those  sustaining  to  each  other  the  confidential  relationship, 
except  the  necessary  organs  of  communication  between  theni| 
such  as  interpreters  and  their  own  agents  and  clerks.'' 

*"  Further  it  does  not  extend.    It  is  settled  law  that  U 
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parties  sustaining  confidential  relations  to  each  other  hold 
their  conversation  in  the  presence  and  hearing  of  third  per* 
sons,  whether  they  be  necessarily  present  as  officers  or  in- 
different bystanders,  such  third  persons  are  not  prohibited 
from  testifying  to  what  they  heard:  Cotton  ▼.  State^  87  Ala. 
75;  Route  v.  House,  61  Mich.  69;  1  Am.  St.  Rep.  570;  In  re 
McCarthy,  55  Hun,  7;  Commonwecdth  ▼.  Oriffin^  110  Mass. 
181;  Hoy  v.  Morrie,  18  Gray,  619;  74  Am.  Dec.  650;  Oliver 
y.  Pate,  43  Ind.  182  (142);  Wharton's  Criminal  Evidence, 
sec.  398;  1  Lawson's  Rights,  Remedies,  and  Practice,  sec.  147. 

From  the  record  it  appears  that  the  witnesses  Scott  and 
Qoth,  whose  testimony  was  rejected  or  excluded  by  the  court, 
were  employees  of  one  C.  E.  Kregelo,  an  undertaker,  of  the 
oity  of  Indianapolis),  who  sent  an  ambulance  to  convey  the 
appellant  to  his  home^  and  these. witnesses  were  in  charge  of 
it.  It  does  not  appear  from  the  transcript  that  they  were  in 
the  employ  of  either  the  physician  or  the  injured  party,  or 
that  even  their  principal  was  attending  him  for  hire.  Scott 
and  Goth  were,  for  aught  that  appears,  disinterested  bystand- 
ers, and  were  competent  to  testify,  and  the  weight  of  their 
statements  was  to  be  determined  by  the  jury. 

Counsel  for  appellant  seek  to  shut  out  the  consideration  of 
ibis  question  because  of  slight  difference^  between  the  phra- 
seology of  the  motion  for  a  new  trial  and  that  of  the  bill  of 
exceptions,  relating  to  the  testimony  offered  to  be  proved  by 
the  appellees.  The  offer,  on  the  trial,  is  in  these  words: 
^  Now  we  offer  to  prove,  may  the  court  please,  by  this  witness 
(Scott),  that  in  the  ambulance,  in  the  presence  of  this  witness 
and  Dr.  Sutcliffe  and  of  Mr.  Ooth,  this  boy,  the  plaintiff  in 
this  case,  stated  that  he  attempted  to  get  on  the  elevator 
while  it  was  in  motion,  and  that  that  was  the  way  in  which 
he  got  hurt,  and,  further,  that  nobody  was  to  blame;  that 
**  his  brother  said  that  nobody  was  to  blame  except  himself; 
that  it  was  his  own  fault;  that  he  tried  to  get  on  the  elevator 
while  it  was  in  motion;  and  that  he  was  playing  in  the  halls 
at  the  time,  and  had  been  playing  about  the  elevator.'^ 

The  words,  as  made  in  the  motion  for  a  new  trial,  are: 
*^We  offer  to  prove  .  .  .  that  in  the  ambulance,  in  the 
presence  of  this  witness  and  Dr.  Sutcliffe  and  Mr.  Goth,  this 
boy  (the  plaintiff  in  this  case)  stated  that  he  attempted  to 
get  into  the  elevator  while  it  was  in  motion;  and  that  that 
was  the  way  he  got  hurt,  and,  further,  that  nobody  was  to 
Uamo  except  himself;  that  it  was  his  own  fault;  that  ho 
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was  hurt  In  trying  to  get  into  the  elevator  while  it  was  in 
motion;  and  that  he  was  playing  in  the  halls  at  the  time, 
and  had  been  playing  about  the  elevator.'' 

In  the  late  case  of  Ohio  etc,  Ry.  Co.  v.  Steiriy  138  Ind.  243, 
it  is  said:  *'  It  is  not  the  practice,  and  it  is  not  incumbent  on 
a  party,  in  a  motion  for  a  new  trial,  to  set  out  in  detail  a 
verbatim  copy  of  the  evidence  admitted  over  objection,  or 
offered  and  refused,  or  a  verbatim  statement  of  the  objections 
made  to  its  introduction.  It  is  sufficient  if  the  evidence  be 
referred  to  with  such  certiainty  as  to  call  the  attention  of  the 
court  to  it,  and  to  the  ruling  in  relation  thereto,  so  that  the 
judge  could  not  mistake  the  matter  and  the  ruling  alluded 
to  and  complained  of  by  the  party  filing  the  motion*'*  We 
also  cite  Clark  v.  Bond,  29  Ind.  555  (557);  Meyer  y.  BoUf- 
ing,  44  Ind.  238  (239). 

We  think  the  statement  of  the  offered  evidence,  in  the 
motion  for  a  new  trial,  was  sufficiently  explicit  to  inform  the 
oourt  of  the  question  sought  to  be  raised  by  the  motion. 
The  matter  offered  to  be  proved  in  the  trial  court  was  not 
objectionable  because  it  sought  to  incorporate  a  **  statement 
of  the  brother,  made  in  the  ambulance,  in  the  presence  of  the 
appellant. 

If  statements  are  .made  in  the  presence  and  hearing  of  a 
person  affecting  his  rights,  and  under  such  circumstances  as 
call  for  a  reply,  what  he  said,  or  if  he  failed  to  say  any 
thing,  may  be  proven  as  in  the  nature  of  an  admission: 
Pierce  v.  Ooldsberry,  35  Ind.  317;  Puett  v.  Beard,  86  Ind.  104; 
Surber  v.  State,  99  Ind.  71;  Broyles  y.  State,  47  Ind.  251; 
Conway  v.  State,  118  Ind.  482. 

In  1  Bice  on  Evidence,  page  424,  the  author  says:  ^*  The  act 
or  declaration  of  another  person,  and  within  the  observation 
of  a  party,  and  his  conduct  in  relation  thereto,  is  relevant 
if,  under  all  the  circumstances  of  the  case,  he  would  have 
been  likely  to  have  been  affected  by  the  act  or  the  declara- 
tion." 

Subdivision  F  calls  in  question  the  ruling  of  the  court  in 
sustaining  the  appellant's  objection  to  the  following  question 
propounded  to  Barl  Spain,  a  witness  called  on  behalf  of 
appellees:  **  If,  at  any  time,  say  the  week  before  the  day  he 
was  hurt,  he  tried  to  get  into  the  elevator,  tell  the  jury  what 
you  said  to  him." 

Appellees  then  offered  to  prove  by  the  witness,  in  answer 
to  the  above  question,  that  *'  about  a  week  before  this  acci- 
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4ent  ocoarredy  the  appellant  did  try  to  get  in,  and  asked  to 
get  in,  the  elevator,  and  was  then  told  that  he  would  not  be 
allowed  to;  that  newsboys  were  not  allowed  to  ride  in  that 
elevator,  and  that  he  could  not;  and  that  he  did,  in  spite  of 
that  injunction,  get  in,  and  was  put  out." 

This  evidence  was  excluded  on  the  ground  that  it  was  not 
material  and  competent  under  the  issues  in  this  case. 

The  only  issue  tendered  by  the  complaint  was  that  of  neg- 
ligence. Under  the  allegations  of  the  complaint  **  charging 
negligence  it  was  incumbent  upon  the  appellant,  in  order  to 
4)harge  the  appellees  with  a  breach  of  duty  toward  him,  to 
show  that  he  was  rightfully  attempting  to  use  the  elevator 
in  the  Thorpe  Block.  If  his  attempted  use  of  that  elevator 
was  wrongful,  then  the  only  legal  duty  on  the  part  of  the 
•appellees  was  not  to  willfully  injure  him.  If  it  was  neces- 
sary for  appellant  to  show  that  he  was  rightfully  attempting 
to  use  the  same,  then  clearly  appellees  had  the  right  to  have 
any  evidence  which  tended  to  show  that  appellant  was  not 
rightfully  engaged  in  its  use  go  to  the  jury,  under  the  gen* 
«ral  deniaL 

It  will  be  observed,  from  a  reading  of  the  several  para* 
graphs  of  the  complaint,  that  it  charges  these  appellees,  aa 
carriers  of  passengers,  with  a  breach  of  duty  on  their  part  as 
such,  in  this,  that  ^'  plaintiff  was  invited  by  the  defendants 
to  enter  said  elevator,  and  be  transported  therein." 

Under  the  issue  tendered  by  the  complaint  it  was  only 
necessary  for  the  appellant  to  show  an  implied  invitation  on 
the  part  of  the  appellees  for  him  to  enter  and  be  transported 
therein;  and,  if  this  be  true,  then  certainly  it  was  competent 
for  appellees  to  show  that  appellant  was  notified  of  the  fact 
prior  to  the  accident,  that  newsboys  were  not  allowed  to  ride 
in  the  elevator,  and  that  he  could  not  do  so.  If,  as  a  matter 
«f  fact,  he  had  been  so  warned;  if  he  knew  that  appellees 
did  not  allow  newsboys  to  ride  in  the  elevator,  in  what  re- 
apect  was  there  a  rightful  attempt,  on  his  part,  to  use  the 
elevator  contrary  to  the  knowledge  which  he  had?  The 
mere  fact  that  he  was  permitted  to  enter  the  building  and 
ply  his  vocation  of  newsboy  cannot  alone  be  held  to  bind 
the  appellees  to  carry  him  in  their  elevator,  whether  they 
wished  or  not  It  would  be  just  as  reasonable  to  conclude 
that  if  a  person  were  admitted  upon  a  train  of  '^  cars  as 
«  passenger,  and  provided  with  a  passenger-car,  he  could 
insist  upon  and  be  at  liberty  to  ride  in  the  baggage-car  ox 
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upon  an  engine^or  occupy  a  berth  in  a  sleeper  without  a^ 
permit  If  the  appellees  had  a  rule  with  respect  to  their 
elevator,  by  which  they  rdquired  the  person  in  charge  to  refuse 
its  use  to  newsboys  in  the  building,  such  rule  would  have  to- 
be  brought  to  the  attention  or  knowledge  of  the  boy  in 
some  way  before  he  would  be  bound  by  such  rule;  but  we 
think  it  is  clear  that  after  he  has  been  apprised  of  appellees^ 
rale,  to  the  effect  that  he  cannot  be  carried  in  their  elevator^ 
it  would  be  binding  upon  him.  This  rule  has  been  uni- 
formly sustained  in  the  case  of  common  carriers  of  passen* 
gers,  and  where  a  passenger  has  taken  a  position  upon  a 
train  contrary  to  known  rules  of  the  carrier  to  the  contrary^ 
and  has  been  injured  in  consequence  of  the  violation  of  such 
rules,  it  has  been  held  without  exception,  we  believe,  that 
there  was  no  right  of  recovery.  It  has  also  been  frequently 
held  that  where  a  person  is  invited  to  ride  upon  a  train  of 
cars  by  an  employee  who  had  no  authority  to  give  such  invi* 
tation,  the  party  accepting  the  same  was  either  a  trespasser 
or  a  mere  licensee,  to  whom  the  carrier  owed  no  duty  to 
exercise  care:  Waierbury  v.  New  York  etc.  R.  R.  Co.^  21 
Blatchf.  814;  17  Fed.  Rep.  671;  Eaton  v.  Delaware  etc.  R.  R. 
Qo.,  67  N.  Y.  382;  15  Am.  Rep.  513;  Dv.ff'V.  Allegheny  etc. 
R.  R.  Co.,  91  Pa.  St.  458;  86  Am.  Rep.  676;  Woodruff  v. 
Bowen^  186  Ind.  431;  Pennsylvania  R.  R.  Co.  v.  Langdon^  92 
Pa.  St  21;  37  Am.  Rep.  651;  Rickey  v.  Boeton  etc.  R.  R.  Co.y 
14  Allen,  429;  Oulf  etc.  Ry.  Oo,  v.  Campbell,  76  Tex.  174; 
Far%$  r.  Hoberg,  134  Ind.  269;  39  Am.  St  Rep.  261;  Fluker 
▼.  Georgia  etc.  Co.,  81  Ga.  461;  12  Am.  St  Rep.  828;  Robert- 
$on  V.  New  York  etc.  R.  R.  Co,,  22  Barb.  91;  Chicago  etc.  Ry. 
Co.  ▼.  West,  125  111.  820;  8  Am.  St  Rep.  880;  Cooper  y.  Lake 
Erie  etc.  R.  R.  Co.,  186  Ind.  366. 

Under  the  issues  it  was  certainly  a  material  fact  which 
*^  the  appellees  had  a  right  to  show,  whether  or  not  this 
appellant  had  knowledge,  a  week  before  the  injury,  of  the 
fact  that  newsboys  were  not  allowed  in  the  elevator.  Tt 
tended  to  negative  any  proof  he  might  have  offered,  showing 
he  was  rightfully  attempting  to  ride  at  the  time  of  the  acci- 
dent complained  of,  and  also  tended  to  show  that  as  to  any 
use  of  the  elevator  he  was  a  trespasser. 

The  refusal  of  the  court,  at  the  special  term,  to  admit  thi» 
testimony  deprived  appellees  of  a  valuable  element  of  their 
defense  that  there  was  no  invitation  to  appellant  to  ride,  and 
that  he  was  not  permitted  to  do  so.    It  was  harmful  error  to- 
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•astaia  appellant's  objection  to  the  question  and  oxclnde  th^ 
evidence  oflTered, 

Sabdivisioh  ^  Q''  of  the  first  reason  for  a  new  trial  chal- 
lenges instruction  number  8,  and,  indeed,  the  whole  series  of 
instructions  is  criticised  by  the  appellees,  but  this  opinion 
has  already  been  ezteaded  beyond  the  limits  intended,  and 
we  will  not  consider  the  objections  presented  to  the  instruc- 
tions. 

We  think  the  decision  of  the  court  in  general  term,  re- 
yersing  the  judgment  of  the  special  term,  correct,  and  it  is 
aflSrmed.  

PHTSICIAir    AVD    PATiailT— PrIYILEOID    OoMMUNIOATTONS— WhAT    ARl 

VOT,— Oommaaicatioat  made  to  physioiaos  ia  the  ooane  of  their  profei* 
•ional  employment  stand  upon  the  same  footing  as  oommnnioationa  made 
by  oliente  to  their  attorneys  in  the  conrse  of  their  employment.  A  oommn- 
nioation  made  by  a  patient  to  a  physician,  in  order  to  be  pririleged,  must 
be  made  to  the  latter  for  the  purpose  of  enabling  him  to  perform  hie  pro- 
Insional  duty:  Sea  monographic  note  to  l%omp8on  y.  /«A,  17  Am.  St.  Rep. 
665-67 ]»  on  when  a  physician  may  and  may  not  testify;  note  to  Binning' 
ham  Union  By.  Oo>  t.  Hale,  24  Am.  St.  Rep.  752.  A  conversation  betweem 
two  persona  in  the  presence  of  an  attorney  employed  by  them  to  draw  a 
in  connection  with  the  subject  of  the  conversation  is  not  privilegedt 
note  to  Hcuuan  v,  Bean^  38  Am.  St.  Rep.  519. 

Blitatob  Aooidbnts. — If  any  considerable  doubt  exists  as  to  whether  er 
BOt  the  plaintiff  is  guilty  of  contributory  negligence  that  queetion  should 
be  aabmitted  to  the  jury  for  its  determinationt  People'9  Btmk  t%  M^rgolqfti^ 
7i  Md.  Oil  S2  Am.  8tb  Re^  40^  and  note. 
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Biwwiii  (UfMXBUM  AKD  Ward— HiiB»— Aooanore  PaoonDS  evUv- 
AOTHOEBaD  SaIiB  ov  Laitds. — Hoirs  who^  with  knowledge^  aooept  the 
proceeds  of  an  nnaathoriaed  sale  of  their  lands  are  estopped  from  disput- 
ing the  validity  of  the  sale.  They  oannot  retain  the  purchase  money 
and  also  recover  the  land.  Hence»  where  the  gpardian  of  a  woman  of 
ttnsound  mind  sold  certain  land,  under  order  of  courts  having  alleged, 
vnder  oath,  that  it  all  belonged  to  his  ward,  when  in  fact  she  owned 
but  a  one-third  interest  therein  with  her  children,  the  heirs  of  her  de« 
eaaaed  hu«band«  and  the  guardian,  after  the  death  of  hie  ward,  paid  to 
the  heirs  their  full  share  of  such  proceeds,  after  they  became  of  age, 
whieh  they  accepted,  knowing  what  their  interest  in  the  land  was,  and 
that  saeh  money  was  the  proceeds  of  the  sale  of  their  interests  therein, 
and  their  fall  shares  thereof;  such  faete  show  a  ratification  of  the  sale 
bj  the  heirs,  and  estop  them  from  attacking  its  validity.  They  can- 
■ot  retain  the  proceeds  of  the  sale,  and  recover  their  two-third^  Uterast 
lathe  land. 
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.   J.  W.  Ryan,  W.  A.  Thompaovi,  A.  0.  Marsh,  J.  W.  Thompstm^ 
J,  T.  France,  and  /.  Zl  Merryman,  for  the  appellants. 

/.  Morris,  R.  (7.  Bell,  J.  M.  Barrett,  and  8.  M.  Morris^  for  the 

appellee. 

**^  Olds,  J.  The  appellants  brought  this  action  in  the 
court  belovf,  averring  in  their  complaint  that  one  Addison  G. 
Wilmore  died  testate,  at  the  county  of  Adams,  seised  of  cer- 
tain real  estate;  that  he  left  surviving  him,  as  his  heirs  at 
law,  his  widow,  Eleanor,  appellants,  and  Ellen,  who  died  in 
1871,  his  children. 

A  copy  of  the  will  is  set  out,  and  it  is  charged  that  the 
widow  took  under  the  law,  and  not  under  the  will;  that  in 
1868,  after  the  death  of  her  husband,  Eleanor  was  declared 
^^  of  unsound  mind,  and  a  guardian  was  appointed  for  her; 
that  the  guardian  applied  to  the  Randolph  common  pleas 
court  for  an  order  to  sell  the  real  estate  of  which  Wilmore 
died  seised;  that  the  court  ordered  the  guardian  to  sell  the 
interest  of  his  ward  in  the  lands  he  had  described  in  bia 
petition;  that  said  Eleanor  had  no  interest  in  the  real  estate 
except  the  one-third  interest  inherited  from  her  husband; 
that  the  appellants  had  never  transferred  or  conveyed  the 
interest  in  this  real  estate,  which  had  descended  from  their 
father  and  sister  Ellen;  that  the  guardian  of  Eleanor  pre- 
tended to  sell  the  entire  fee  of  the  real  estate;  that  one  Lewis 
Edwards  purchased  the  real  estate  at  guardian's  sale;  that 
at  the  time  he  purchased  he  had  notice  and  knowledge  that 
appellants,  and  the  sister  since  dead,  had  and  held  an  inter- 
est  in  said  real  estate,  as  the  heirs  at  law  of  Addison  G.  Wil« 
more;  that  Lewis  Edwards  afterward  conveyed  a  part  of  this 
real  estate  to  appellee,  who  holds  possession  of  said  part,  and 
claims  the  entire  fee  therein,  and  denies  appellants'  right  and 
title  to  said  real  estate,  or  any  part  thereof;  that  the  claim 
of  appellee  is  a  cloud  upon  the  appellants'  interest  in,  and 
title  to,  said  real  estate. 

The  relief  asked  was  for  partition,  to  quiet  title,  and  poe- 
session  of  their  interest  in  the  land. 

A  demurrer  was  filed  to  the  complaint,  which  was  overraled, 
and  the  appellee  answered  in  six  paragraphs. 

The  appellants  demurred  to  paragraphs  of  answer,  and  the 
court  overruled  the  demurrer  to  the  second,  fourth,  and  fifth 
paragraphs  of  answer,  to  wbioh  ruling  the  appellants  ex- 
oepted. 
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The  fourth  paragraph  pleads  the  fifteen  years'  statute  of 
limitation,  and  the  fifth  paragraph  pleads  the  twenty  years' 
statute.  They  are  general  pleas  of  the  statutes,  alleging  that 
the  cause  of  action  did  not  accrue  within  the  fifteen  and 
twenty  years,  without  alleging  adverse  ^**  possession.  It  is 
contended  by  appellants  that  the  complaint  is  for  partition 
between  tenants  in  common,  and  that  the  answers  are  not 
good,  while  the  appellee  contends  that  the  action  is  not  for 
partition,  but  for  possession  and  to  quiet  title,  and  even  if 
held  to  be  in  partition  the  paragraphs  of  answer  are  good. 

There  was  a  special  verdict  returned  finding  the  facts,  and 
owing  to  the  view  we  take  of  the  case  it  matters  not  whether 
there  was  error  in  ruling  on  the  demurrers  to  these  para* 
graphs  of  answer  or  not,  for  if  error  it  was  harmless*  We 
have  recently  considered  and  passed  upon  the  question  as  to 
the  sufficiency  of  answers  of  this  character  in  actions  for 
partition,  in  the  case  of  Peden  v.  Cavens^  134  Ind.  494;  39  Am. 
St.  Rep.  276:  See,  also,  PaiUraonv.  Nixon,  79  Ind.  251  (256); 
Nutter  T.  Haiffkins,  93  Ind,  260;  Wood's  Limitations  of  Ac- 
tions, sec.  266,  p.  559. 

The  next  question  discussed  by  counsel  relates  to  the  suffi- 
ciency of  the  second  paragraph  of  answer. 

The  complaint  sets  out  a  copy  of  the  will;  alleges  the  death 
of  the  testator;  the  survivorship  of  the  widow  and  children; 
the  insanity  of  the  widow;  the  appointment  of  Adamson  as 
her  guardian;  the  petition  to  sell  the  real  estate,  including 
that  in  controversy.  The  petition  to  sell,  which  is  sworn  to, 
alleges  that  Mrs.  Wilmore  owned  the  land  in  fee  simple.  The 
answer  admitted  the  foregoing  facts.  It  averred  that  the 
court  ordered  the  whole  of  said  real  estate  to  be  sold  by 
the  guardian;  that  the  guardian  did,  pursuant  to  the  order 
of  the  court,  cause  the  fee  simple  of  said  land  to  be  sold  for 
three  thousand  five  hundred  dollars,  being  four  hundred  dol- 
lars more  than  its  appraised  and  actual  value  in  fee  simple,  to 
Lewis  Edwards;  that  the  sale  was  reported  to,  and  approved 
and  confirmed  by,  said  court;  that  one-third  of  the  purchase 
money  was  paid  in  hand  and  the  balance  properly  secured 
and  afterward  paid  and  the  ^^^  land  conveyed  to  said  Ed- 
wards; that  some  five  hundred  dollars  of  interest  accrued 
on  the  purchase  was  applied  to  the  support  of  the  appellants 
and  their  insane  mother,  in  accordance  with  the  terms  of  the 
will  of  Addison  P.  Wilmore;  that  the  said  Adamson  ceased 
to  be  guardian  of  said  insane  widow;  that  one  Bodkins,  the 
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uncle  of  Mrs.  Wilmore  was  appointed  the  successor  of  said 
Adamson  in  said  trust,  to  whom  Adamson  paid  the  money 
by  him  received  as  the  purchase  money  of  said  land,  being 
four  thousand  one  hundred  and  forty-six  dollars  and  more; 
that  after  the  appellants  became  of  full  age,  and  after  the 
death  of  Mrs.  Wilmore,  the  said  Bodkins  settled  with  them 
and  paid  to  each  over  one  thousand  dollars,  being  the  pur« 
ohase  money  of  said  land  received  by  him  from  said  Adam* 
son;  that  said  appellants  accepted  said  money  so  paid  them 
by  said  Bodkins,  knowing  it  to  be  the  proceeds  of  the  sale  of 
said  real  estate,  and  knowing  at  the  same  time  what  their 
interest  in  said  real  estate  was,  and  that  the  money  received 
and  accepted  by  them  was  the  proceeds  of  the  sale  of  their 
interest  therein,  and  their  full  shares  thereof. 

This  paragraph  of  answer  is  based  on  the  theory  that  the  ap- 
pellants, by  accepting  the  money,  ratified  the  sale  and  estop* 
ped  them  from  attacking  its  validity,  and  while  retaining  the 
money  recover  the  land,  and  thus  receive  and  retain  both  the 
money  and  the  land,  and  this  paragraph  of  answer  presents 
the  oontroUing  question  in  the  case;  for  if  by  the  acceptance  of 
the  money  the  appellants,  who  are  the  heirs,  ratified  the  sale 
and  estopped  themselves  from  recovering  the  land  while  retain- 
ing the  proceeds  derived  from  the  sale,  it  puts  an  end  to  the 
osse,  and  the  many  other  questions  so  ably  discussed  by 
eounsel  are  immaterial.  If  the  appellants  ratified  the  sale 
and  estopped  themselves  from  recovering  the  lands,  by  ao* 
cepting  the  money,  suoh  ratification  and  estoppel  took  place 
at  the  time  of  accepting  the  money,  and  it  is  ^'^  immaterial 
bow  many  years  had  elapsed  afterward  and  between  that 
time  and  the  commencement  of  this  suit.  Nor  is  it  material 
as  to  what  construction  should  be  placed  upon  the  will.  That 
this  answer  is  good  we  think  there  can  be  but  little  doubt. 

The  petition  of  the  guardian  of  Mrs.  Wilmore  to  sell  the 
real  estate  in  controversy  was  sworn  to,  and  alleged  that  she 
owned  the  whole  of  the  land.  The  court  ordered  the  whole 
of  the  real  estate  to  be  sold.  It  was  duly  appraised  and  sold 
for  more  than  the  full  appraised  value,  and  the  sale  was  ap- 
proved and  confirmed  by  the  court.  The  money  was  retained 
by  the  guardian,  and  loaned,  and  the  accumulated  interest 
added  to  it,  only  expending  a  small  amount  for  the  support 
of  Mrs.  Wilmore,  and  after  her  death  the  guardian  paid  to 
the  appellants,  who,  it  is  claimed,  owned  the  undivided  two- 
tbirda  of  the  land  sold,  the  purchase  money  reoeiTed, 
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the  unexpended  interest,  and  said  heirs  aooepted  it,  knowing 
it  to  be  the  proceeds  of  the  sale  of  said  land,  and  knowing  at 
the  same  time  what  their  interest  in  the  land  was,  and  that 
the  money  received  and  accepted  by  them  was  the  proceeds 
of  the  sale  of  their  interests  therein  and  their  fuU  sharei 
thereof. 

In  the  face  of  such  a  state  of  facts  as  ars  alleged  in  thia 
paragraph  of  answer,  to  allow  the  appellants  to  maintain  an 
action  for  and  recover  the  two-thirds  interest  in  the  land 
from  the  purchaser  for  value,  whose  money  they  had  received, 
would  be  such  a  wrong  and  injustice  as  it  would  seem  no 
court  ought  or  would  tolerate,  even  if  the  sale  was  invalid  and 
subject  to  being  set  aside,  had  the  heirs  not  received  the  pro- 
ceeds of  the  sale. 

The  doctrine  ruling  in  this  case  is  well  stated  in  the  ease 
of  Palmerton  y.  Hoop,  181  Ind.  28  (28),  though  the  facts  in 
that  case  differ  some  from  the  facts  in  the  case  at  ban 

It  is  held,  in  that  case,  that  the  party  could  not  recover 
^'*  for  two  reasons:  1.  Because  she  was  a  party  to  the  pro- 
oeedings  to  sell;  and  2.  It  is  said  by  the  court  that  '^Sbe  is 
also  estopped  from  claiming  the  land  by  reason  of  aoceptingp 
and  still  retaining,  a  part  of  the  price  for  which  it  was  sold. 
She  cannot  have  both  the  land  and  the  purchase  price.'' 
That  is  just  what  the  appellants  contend  they  have  the  right 
to  do  in  this  case,  viz.,  retain  the  purchase  money  and  also 
recover  the  land,  and,  if  they  cannot  be  permitted  to  do  so^ 
then  the  answer  is  clearly  good  as  a  defense  to  the  action. 

In  Bumb  v.  Oard,  107  Ind.  575,  it  is  said:  ''  Where  an 
heir,  having  full  knowledge  that  all  of  the  estate  in  the  land 
has  been  sold  on  petition  of  the  administrator,  receives  and 
retains  the  purchase  money  remaining  after  the  payment  of 
debts,  he  cannot  avoid  the  sale.  He  cannot  have  both  the 
money  and  the  land.  Equity  will  not  uphold  such  a  claim. 
In  accordance  with  this  general  doctrine  it  has  often  been 
held  that  an  heir  who  has  full  knowledge  of  his  right,  and, 
with  such  knowledge,  receives  and  retains  the  purchase 
money,  cannot  vacate  the  sale  and  obtain  the  land.  Thia 
principle  is  often  applied  in  analogous  cases.'* 

The  case  at  bar  is  analogous  to  the  class  of  cases  cited* 
It  could  be  no  different  in  equity  if  the  widow,  under  claim 
of  right  or  ownership,  had,  in  her  lifetime,  sold  and  conveyed 
for  full  value  the  whole  of  the  land  to  a  purchaser,  and  then 
paid  the  full  amount  of  the  purchase  money  over  to  the  heix% 
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they  knowing  at  the  time  that  she  had  no  legal  right  to  con- 
vey their  interest,  but  that  she  had,  in  fact,  conveyed  it  and 
received  full  value  for  it,  and  the  heirs,  with  full  knowledge 
of  the  facts  and  their  rights,  accept  and  retain  the  purchase 
money  so  paid,  and  while  so  retaining  it  seek  to  recover  the 
land.  In  either  case  it  would  be  inequitable  to  allow  the 
heirs  ^"  to  recover  the  land  without  refunding  the  purchase 
money. 

It  is  contended  by  counsel  for  appellant  that  the  cases  hold- 
ing that  the  heirs  or  legal  owners  are  estopped  by  the  re* 
ceipt  of  the  purchase  money  in  cases  where  the  land  was 
attempted  to  be  sold  as  the  property  of  the  parties  afterward 
receiving  the  money.  This  fact,  it  seems  to  us,  can  make  no 
difference.  In  either  case,  if  the  sale  was  void,  it  would  pass 
no  title.  The  principle  applies  where  there  has  been  an  il- 
legal sale  of  the  parties'  land,  and  they,  with  knowledge  of 
the  facts,  receive  and  retain  the  purchase  money. 

The  case  of  Pepper  v.  Zahimngerf  94  Ind.  88,  is  a  case,  as 
we  think,  directly  in  point.  There  the  administrator  sold 
the  whole  of  the  land,  and  afterward  paid  to  the  widow  the 
one*third,  or  nearly  the  one-third,  of  the  purchase  money,  and 
she  received  and  retained  .it,  and  it  was  held  that  she  was 
estopped  from  recovering  the  land.  It  is  true,  in  that  case, 
she  directed  the  administrator  to  sell  it,  but  he  conveyed 
only  as  administrator,  and  the  court  held  that  the  sale  of  the 
widow's  interest  was  void,  and  the  estoppel  rested,  on  the 
grounds  of  the  receipt  and  retention  of  the  purchase  money, 
with  knowledge  of  the  facts. 

In  Earns  v.  Olneyy  80  Cal.  90,  13  Am.  St.  Rep.  101,  the 
court  says:  ''  It  is  a  well-settled  rule  of  estoppel  that  one  who 
with  knowledge  accepts  the  proceeds  of  an  unauthorized  sale 
of  his  property  is  estopped  to  dispute  the  validity  of  the  sale.'' 

It  would  seem  unnecessary  to  multiply  authorities  on  this 
question:  Smith  v.  Warden,  19  Pa.  St  424;  State  v.  Stanley , 
14  Ind.  409;  Rowe  ▼.  Majr,  92  Ind.  206;  Kent  ▼•  TaggaH,  68 
Ind.  163;  Armstrong  v.  OaviU^  78  Ind.  476;  Bryan  v.  C/Iand, 
101  Ind.  477. 

Maple  V.  Kueeart,  63  Pa.  St.  848,  91  Am.  Dec  214,  is  m 
case  where  the  ^^  administrator  sold  the  land  of  the  widow, 
which  he  had  no  right  to  do,  and  she  received  the  purchase 
price  for  which  it  sold,  and  it  was  held  that  she  was  estopped 
fix>m  claiming  the  land.  In  that  case  the  court  says  that  *'It 
is  a  maxim  of  common  honesty,  as  well  as  of  law,  that  m 
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party  cannot  have  tne  price  of  the  land  sold  and  the  land 
iteell  Accordingly,  it  has  been  uniformly  held  that  if  one 
receives  the  purchase  money  of  land  sold  he  affirms  the  sale, 
and  he  cannot  claim  against  it,  whether  void  or  only  void- 
able." 

We  think  the  facts  pleaded  show  an  affirmance  of  the  sale 
and  an  estoppel  on  the  part  of  the  appellants  from  claiming 
the  land. 

Counsel  for  appellant,  in  an  able  brief,  cite  numerous  au- 
thorities and  draw  distinctions,  endeavoring  to  show  that  the 
parties  are  not  estopped.  We  do  not  agree  with  their  theory, 
and  deem  it  unnecessary  to  take  up  the  decisions  cited,  and 
draw  the  distinctions  in  each.  It  is  possible  that  the  do<y 
trine  announced  in  some  cases,  carried  to  its  full  length,  may 
conflict  with  'the  rule  laid  down  in  some  of  the  cases  cited; 
but  that  this  case  falls  clearly  within  the  rule  laid  down  in 
the  decisions  we  have  cited  and  quoted  from  there  can  be 
no  doubt 

The  next  question  presented  arises  on  the  special  verdict. 
It  is  unnecessary  to  set  this  verdict  out  in  full.  It  clearly 
supports  the  second  paragraph  of  answer,  and  entitles  the 
appellee  to  judgment  on  the  theory  upon  which  the  para- 
graph is  based  and  which  we  have  discussed. 

The  jury  finds  that  said  Adamson,  guardian,  paid  to  his 
successor.  Bodkins,  the  proceeds  of  the  sale  of  said  real  estate, 
being  four  thousand  one  hundred  and  fifty-four  dollars  and 
nineteen  cents;  that  Bodkins  made  settlement  with  the  ap- 
pellants in  relation  thereto,  and  distributed  and  paid  over  to 
each  of  them  the  sum  of  one  thousand  and  thirty-six  dol- 
lars and  seventy-one  cents,  making  in  all  four  thousand  one 
hundred  and  fifty-four  dollars  and  nineteen  cents;  that  prior 
to  the  settlement  and  ^**  receipt  of  the  money,  and  at  the 
time  thereof,  the  appellants  and  each  of  them  knew  their 
rights  in  and  to  said  land  so  sold  by  said  guardian  of  their 
mother;  that  at  the  same  time  each  of  them  knew  that  the 
money  so  paid  and  distributed  to  them  was  money  derived 
from  the  sale  of  the  land;  that  the  purchaser  believed  the 
land  was  being  sold  and  purchased  by  him  in  fee;  that  before 
the  commencement  of  this  suit  the  appellants  knew  that  the 
money  paid  to  them  was  derived  from  the  sale  of  said  land, 
and  with  full  knowledge  of  their  interests  in  and  rights  to 
said  lands,  they  have  retained  the  money,  still  have  it,  and 
have  never  offered  to  pay  it  back,  or  any  part  thereof,  to  the 
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pnrcbaser  or  his  grantee,  or  either.  Soma  distinctioa  is 
sought  to  be  made  as  to  the  language  of  the  verdicti  so  as  to 
construe  it  as  not  showing  but  that  the  heirs  may  not  have 
known  that  they  were  receiving  any  pay  except  for  their 
mother's  one-third.  The  verdict  will  not  bear  the  constrao* 
tion  contended  for  by  appellant's  counseL  It  is  further  ooa* 
tended  that  as  one  of  the  heirs  died  after  the  sale,  and  before 
the  settlement,  as  to  appellant's  interest  in  the  share  of  tbd 
deceased  heir  a  different  rule  applies.  We  do  not  think  so. 
The  appellants  received  all  of  the  purchase  money,  both  the 
amount  received  for  sale  of  their  own  interests  and  that  of 
the  interest  of  the  deceased  heir,  and  they  affirmed  the  sale 
as  well  in  so  far  as  it  relates  to  the  share  derived  from  tht 
other  heir  as  that  portion  derived  from  their  father. 

There  is  no  error  in  the  record* 

Judgment  affirmed. 

ON  PETITION  FOB  A  BBHSARINO. 

Dailbt,  J.  Oonnsel  very  earnestly  petition  for  a  rehearing 
in  this  case,  and  present  two  able  briefs  in  which  ^**  they 
criticise  the  opinion  of  the  court  for  holding  that  the  appel* 
lants  ratified  the  guardian's  sale  of  the  real  estate  in  litigatioUi 
and  estopped  themselves  from  recovering  in  this  proceeding 
by  accepting  and  retaining  the  proceeds  derived  from  the  sale 
after  they  became  adults.  From  the  facts  shown  by  the 
record  it  is  evident  that  the  appellants  had  known,  for  yean 
prior  to  the  settlement  with  their  guardian,  that  EdwardSi 
and  those  claiming  under  him,  as  grantees,  had  been  occupy* 
ing  the  premises  as  their  own  under  color  of  title  created  by 
the  guardian's  deed  and  subsequent  conveyances.  They 
knew  the  value  of  the  land  and  the  amount  paid  for  it  by 
Edwards.  They  also  knew  that,  besides  the  mother's  inter- 
est  in  the  two  hundred  acres  in  question,  she  had  no  real 
estate  except  a  small  piece  in  Randolph  county  inherited 
from  her  father,  the  income  of  which  was  fifteen  dollars  per 
year,  that  belonged  to  her  at  the  time  of  her  death. 

With  a  full  knowledge  of  these  facts  and  their  rights  they 
settled  with  their  guardian,  in  relation  thereto,  and  received 
from  him,  in  full  of  the  proceeds  of  the  real  estate  they  seek 
to  recover  and  interest  thereon,  the  sum  of  four  thousand 
one  hundred  and  forty-six  dollars  and  eighty-four  cents. 
Did,  then,  the  acceptance  of  the  purchase  money,  knowing 
k  was  the  price  paid  for  their  land  at  its  full  valuOi  ooafima 
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tiie  sale  and  estop  the  appellants,  while  retaining  It^  to  assert 
the  right  to  the  land  T  It  is  an  old  proverb  that  **  700  oan* 
not  eat  your  cake  and  have  it^  too.'' 

Equity  will  no  more  allow  the  appellants  to  retain  the 
proceeds  of  the  sale  with  such  knowledge,  and  claim  the  land 
4dsOy  than  it  would  allow  them,  with  like  knowledge,  to  claim 
the  land  and  accept  the  proceeds.  They  should,  if  they 
<lesired  to  claim  the  land,  have  tendered  back  to  the  pur* 
chaser  the  accepted  purchase  money  as  soon  as  they  knew 
the  facts.  Men  are  bound  by  principles  of  ^*^  common  hon* 
•Mty  in  business  transactions,  and  such  laws  of  conduct  are 
indicated  and  sanctioned  by  the  courts. 

In  Dsf&rd  y.  Mercer,  24  Iowa,  118,  92  Am.  Deo.  460,  the 
-court  assumed  that  a  sale  made  by  a  guardian  was  void,  but 
found  that  before  the  plaintiffs  had  instituted  their  suit  to 
Tecover  the  land  sold  by  their  guardian  they  had  receiTed 
from  him  the  purchase  money  for  it^  and  were  estopped  to 
-olaim  the  tract. 

The  court  said:  '*  If  there  is  any  thing  well  founded  in 
<K>n8cience  or  in  law,  it  is  that  they  are  estopped  in  equity 
irom  claiming  the  land  after  having  voluntarily  accepted  the 
money  which  arose  from  or  was  the  product  of  the  sale  of  the 
3and:  France  v.  Haynee,  67  Iowa,  139." 

It  is  the  law  of  other  courts  as  well,  that  one  who,  with 
knowledge,  accepts  the  proceeds  of  an  unauthorized  sale  of 
his  property,  is  estopped  to  dispute  the  validity  of  the  sale: 
Sehenek  ▼.  SautUr,  73  Mo.  46;  Moore  v.  fftU,  85  N.  C.  218; 
Held  ▼.  Doyon,  64  Wis.  560;  Booth  ▼.  WiUy,  102  111.  84. 

In  Hoffmire  v.  Holcomb,  17  Ean.  878,  the  court  held  that 
-where  a  mortgagor  accepted  the  surplus  of  the  proceeds  aris* 
ing  from  the  sale  of  the  mortgaged  premises  in  a  foreclosure 
proceeding,  he  was  estopped  to  question  the  validity  of  the 
sale  or  to  recover  the  land  sold.  In  this  connection  we  cite 
WaUing  v.  Burgess,  122  Ind.  299. 

In  Goodman  v.  Winter,  64  Ala.  410  (436,  437),  88  Am. 
Rep.  13,  the  tenant  for  life  was  the  mother  of  the  remainder* 
men,  and  the  sale  and  conveyance  was  made  by  her  and  her 
husband,  the  father,  the  natural  guardian  of  the  remainder- 
men. 

The  court  said:  **  The  wrongful  alienation  by  the  tenant 

for  life,  while  incapable  of  operating  to  their  injury,  clothed 

them  with  these  several  distinct,  conflicting  rights.   If  they  ao- 

•oepted  the  investment  made  by  the  life  tenant|Or  claimed  a  Uaq 

▲M.  m,  am,  vob  xLv.^is 
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on  the  premises  conveyed,  for  the  purchase  money  '*^  the  life 
tenant  had  received  and  invested,  the  wrongful  alienation  was 
ratified  and  confirmed.  During  infancy  the  remaindermen 
were  thus  clothed  with  inconsistent  and  conflicting  rights, 
between  which  they  were  incapable  of  electing,  and  yet  hay- 
ing  the  right  of  electing  when  they  attained  majority.  While 
an  infant  cannot  make  an  election,  a  court  of  equity  has 
undoubted  jurisdiction  to  make  an  election  for  him:  1  Lead. 
Cas.  Eq.,  pt.  2,  p.  1169. 

**  It  is  also  true  that  an  infant  may  not  create  an  estoppel; 
yet,  under  circumstances,  the  benefits  of  a  particular  trans- 
action may  have  been  so  appropriated  to  his  advantage  that 
he  will  not  be  heard  to  gainsay  it.  A  sale  of  lands,  descended 
to  him,  may  have  been  made,  under  an  order  of  court,  void 
for  want  of  jurisdiction;  the  purchaser  cannot  repudiate  his 
contract  to  pay  the  purchase  money,  unless  the  infant  is 
brought  before  a  court  of  equity,  and  an  election  made  for 
him,  whether  the  sale  shall  be  confirmed  or  repudiated: 
Lamkin  v.  Rsese^  7  Ala.  170;  Bland  v.  Bowies  53  Ala.  153; 
McQkMy  V.  Chapman,  58  Ala.  325;  Merriit  v.  Hame^  6  Ohio 
St  807;  67  Am.  Dec.  298. 

**  No  adult,  infant,  lunatic,  or  married  woman  can  be  per- 
mitted to  receive,  hold,  and  enjoy  the  proceeds  of  a  sale  of 
property,  whether  the  sale  is  by  an  order  of  a  court  irregular 
and  void,  or  by  the  wrongful  act  of  an  individual,  without 
being  estopped  from  a  repudiation  of  the  sale. 

**  In  Commonwealth  v.  Shuman^  18  Pa.  St.  346,  it  is  said: 
*  Equitable  estoppels  of  this  character  apply  to  infants,  as  well 
as  adults;  to  insolvent  trustees  and  guardians,  as  well  as 
persons  acting  for  themselves;  and  have  place,  as  well  when 
the  proceeds  received  arise  from  a  sale  by  authority  of  law 
as  where  they  spring  from  the  act  of  the  party.' 

^'Of  course  it  must  appear  that  the  sale  is  for  the  ^** 
benefit  of  the  infant,  or  the  court  would  not  prevent  him  from 
asserting  his  title,  though  it  would  protect  the  purchaser  by 
decreeing  him  a  lien  or  trust  for  the  repayment  of  such 
sums  as  had  been  applied  to  the  benefit  of  the  infant.'' 

It  is  true  the  doctrine  of  caveat  emptor  applies  to  a  pur- 
chase at  a  guardian's  sale.  But  this  has  nothing  to  do  with 
what  Edwards  believed  at  the  time  he  was  buying  the  land, 
nor  with  his  actual  good  faith  in  making  the  investment. 
The  guardian  who  swore  that  Mrs.  Wilmore  owned  the  land 
hi  &e  waS|  in  a  legal  sense,  presumed  to  know  the  will,  and 
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the  interest  which  the  ward  took  under  it,  as  was  the  attor- 
ney who  prepared  the  petition  and  the  court  which  ordered 
the  sale.     But  these  are  not  controlling  facts  in  this  case. 

Appellee  is  now  better  informed  than  was  his  grantor  at 
the  time  he  bought,  and  rests  his  title  upon  the  facts  that  his 
grantor  paid  to  the  guardian  the  full  value  of  the  land,  and  that 
they  accepted  the  sum  so  paid  when  of  full  age,  with  knowl- 
edge of  their  rights,  and  the  source  from  which  the  money 
paid  and  accepted  was  derived.  It  would  be  unreasonable 
to  suppose  that  Edwards,  in  paying  for  the  land  he  bought, 
giving  for  it  four  hundred  dollars  more  than  its  appraised 
value  in  fee,  was  acting  in  bad  faith,  because  the  law,  for 
some  purposes,  would  hold  him  cognizant  of  facts  of  which, 
in  truth,  he  was  ignorant.  While  he  was  uninformed  of  the 
law  governing  the  construction  of  the  testator's  will,  and  the 
extent  of  the  title  he  acquired  by  his  purchase,  he  evidently 
believed  he  was  acquiring  a  good  title  to  the  whole  of  the 
tract,  as  the  jury  have  found  by  their  special  verdict. 

It  is  doubtless  true,  in  most  instances,  that  equitable  es- 
toppels are  usually  based  upon  ''a  fraudulent  purpose  and  a 
fraudulent  result,"  and  if  the  element  of  fraud  is  wanting, 
there  is  no  estoppel  if  both  parties  were  equally  ^^^  cogni- 
lant  of  the  facts  and  the  declarations,  or  silence  produced  no 
change  in  the  conduct  of  the  other,  he  acting  solely  upon  his 
own  judgment.  But  such  is  not  the  doctrine  of  this  and  kin- 
dred cases,  because  the  rule  so  applied  would  be  inequitable 
and  unjust.  This  belongs  to  the  class  in  which  it  is  held 
that  an  estoppel  may  arise  upon  matters  that  transpire  after 
the  purchase,  and  on  which  the  purchaser  did  not  make  the 
investment. 

Inasmuch  as  the  judgment  in  this  case  rests  upon  the  sec- 
ond paragraph  of  the  answer  pleading  ratification  it  is  not 
necessary  we  should  determine  the  sufficiency  of  the  fourth 
and  fifth  paragraphs,  which  rely  upon  the  statute  of  limita- 
tion as  a  defense. 

Petition  overruled.  

EsTOPPBL  BT  RATincATioir  AiTXB  RMmvufG  Froossdb  Of  Umauthob* 
UMD  8ALi.~0ae  who  with  knowledge  aooepts  the  proceeds  of  an  nnanthor- 
iied  nle>of  bis  property  is  estopped  to  dispute  the  validity  of  sach  sale: 
£Eirm  V.  Olney,  80  CaL  90;  13  Am.  St.  Bep.  101.  This  principle  seems  «• 
be  borne  oat  by  the  monographic  note  to  CrtMig  v.  Van  BMer^  18  Am.  IM. 
Repu  700,  716,  discnssing  the  ratification  of  contracts  by  infants^  and  IIm 
iffMt  of  aooepting  the  oonsideration  after  attaining  majori^. 
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[187  Indiana*  24a] 

JvBOft— Imtoxxoation  or  Vitiatss  Vbbdiot.— The  oondnelof  a  }iiror,  dmw 
ing  the  trial  of  a  cause,  after  the  oonrt  haa  adjourned  for  the  day,  ia 
drinking  liquors  until  he  becomes  intoxicated,  though  he  is  in  his  seat 
on  the  next  morning,  upon  the  oonvening  of  court,  renders  the  verdiol 
invalid.  Upon  proof  of  such  misconduct  it  should  he  set  aside,  a^d  a 
Dew  trial  granted,  especially  in  a  prosecution  for  oiarder«  where  iooh 
▼erdict  is  "guilty,"  and  fixes  the  death  penaltsy. 

/•  F,  Cax^  for  the  appellant 

A.  0.  Smithy  attiimey  general^  F.  W.  Oady^  and  Z>.  £«  Oadf^ 
lor  the  state. 

*^  CoFFET,  J.  The  appellant  was  indicted  in  the  Bar- 
tholomew circait  court  upon  a  charge  of  murder  in  the  first 
degree.  A  trial  of  the  cause,  by  jury,  resulted  in  a  verdict  of 
guilty,  fixing  the  death  penalty.  Over  a  motion  for  a  new 
trial  the  court  rendered  judgment  on  the  verdict,  and  named 
a  day  on  which  the  sentence  should  be  executed.  From  the 
Judgment  thus  rendered  the  appellant  prosecutes  this  ap- 
peal, and  assigns  as  error:  1.  That  the  circuit  court  erred  in 
overruling  a  motion  to  quash  the  indictment;  2.  That  the 
oourt  erred  in  overruling  the  appellant's  motion  for  a  new 
trial. 

The  indictment  is,  substantially,  such  as  has  often  been 
Jield  sufficient  by  this  court.  It  would  unnecessarily  encum- 
ber this  opinion  to  set  it  out  here,  as  no  good  purpose  would 
4)e  subserved  thereby.  We  think  it  is  a  good  indictment  for 
murder  in  the  first  degree,  and  the  court  did  not  err  in  oveF- 
ruling  a  motion  to  quash  it 

The  trial  of  the  cause  began  on  the  twelfth  day  of  Decem- 
l)er,  *^^  1893.  The  time  of  the  court  was  consumed  in  hear- 
ing evidence  from  that  date  to  the  fifteenth  day  of  the  month. 
Without  any  objection  the  jury  was  permitted  to  separata 
at  each  adjournment  of  court.  After  hearing  the  evidenoe 
from  9  o'clock  in  the  forenoon  until  4:30  in  the  afternoon 
on  Wednesday,  the  thirteenth  day  of  the  month,  one  of  the 
jurors,  about  8  o'clock,  and  after  court  had  adjourned  for 
the  day,  became  intoxicated  and  was  known  to  be  intoxi- 
cated up  to  10  o'clock  of  that  evening.  At  the  convening  of 
oourt  on  the  next  morning  the  juror  was  in  his  seat^  and 
remained  on  the  jury  and  assisted  in  making  thd  verdiol 
against  the  appellant. 


April,  1894.]  Brown  v.  State.  181 

It  is  contended  by  the  appellant  that  this  was  such  ir- 
regularity and  misconduct  on  the  part  of  the  jury  as  vitiates^ 
the  verdict.  It  is  said  that  the  misconduct  of  one  juror,  so- 
far  as  it  may  affect  the  verdict  in  contemplation  of  law,  ia 
the  misconduct  of  all:  Moore's  Criminal  Law,  sec.  417. 

It  seems  to  be  well  settled  in  this  state,  as  well  as  in  other 
jurisdictions,  that  drinking  intoxicating  liquor  during  the 
recess  of  the  court  is  not  such  misconduct  of  the  jury  as  vitiates 
the  verdict,  unless  the  drinking  is  to  such  an  extent  as  to  pro* 
dace  intoxication;  but,  where  a  juror  drinks  to  such  an  extent 
as  to  become  intoxicated,  such  conduct  renders  the  verdict  in* 
valid,  and  the  court,  upon  proof  of  such  misconduct|  should  set 
it  aside  and  grant  a  new  trial:  Qreek  v.  State,  24Ind.  151;  Davi$ 
T.  StaU,  35  Ind.  496;  9  Am.  Rep.  760;  Huston  v.  Vail,  61  Ind. 
299;  Pratt  v.  State,  56  Ind.  179;  OarUr  v.  Ford  etc.  Co.,  85 
Ind.  180;  Pelham  v.  Page,  6  Ark.  635:  4  Crim.  Law  Mag.,, 
sees.  10,  11;  State  v.  Cucuel,  31  N.  J.  L.  249;  Jones  v.  State^. 
18  Tex.  168;  62  Am.  Dec.  550. 

In  the  case  of  Ryan  v.  Harrow,  27  Iowa,  494,  1  Am.  Rep. 
802,  the  court  *^  declined  to  enter  into  the  question  as  to 
whether  the  juror  drank  to  intoxication,  but  said:  ^*Tho 
drinking  of  intoxicating  liquor  by  one  or  more  of  the  jurors^ 
during  the  discharge  of  their  duties  as  such,  constituted  suffi* 
cient  ground  for  setting  aside  the  verdict  and  ordering  a  new 
trial.  The  view  we  take  of  the  case  will  relieve  us  of  the 
duty  of  determining  whether  the  charge  of  intoxication  is 
sustained  by  the  record.  And  we  are  glad  to  escape  so  un* 
pleasant  an  investigation,  which  might  result  in  convincing 
us  that  the  administration  of  the  law  in  our  state  has  been 
disgraced  by  the  drunkenness  of  those  appointed  to  decide, 
in  a  court  of  justice,  upon  the  rights  of  their  fellow-citizens. 
We  had  hoped  that  such  things  were  of  the  past,  and  would 
only  be  remembered  as  rare  instances  existing  in  the  tradi. 
tions  of  frontier  days." 

In  the  case  of  Jones  v.  StaU,  13  Tex.  168,  62  Am.  Dec.  650,  it 
was  said  by  the  supreme  court  of  Texas,  after  a  quotation  from 
Scotland's  most  popular  bard:  ''Yes,  it  is  but  too  true,  that  it 
(intoxicating  liquor)  will  make  a  man  bold  and  reckless,  not 
only  of  consequences  personally^  but  also  of  the  rights  of  those 
whose  life  and  most  valua'ble  interests,  property,  and  reputa- 
tion are  at  stake;  and  its  effect  is  so  very  different  on  differ- 
ent meni  that  it  would  be  dangerous  in  the  extreme  to 
attempt  to  lay  down  any  rule  by  which  it  could  or  should  be 
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determined  whether  a  juror  had  drank  too  much  or  not;  and 
the  only  safe  rule  is  to  exclude  it  entirely." 

In  this  case  we  are  not  required  to  go  to  the  extent  to 
which  these  cases  lead  us.  It  is  not  denied  by  the  state  that 
the  juror  in  question  was  intoxicated,  as  charged  in  the  aflSr 
davits  filed  in  support  of  the  motion  for  a  new  triaL 

In  the  administration  of  the  law  it  sometimes  becomes 
necessary  to  take  human  life  upon  the  assumption  ^^^  that 
the  good  of  society  demands  it;  but,  when  life  is  to  be  taken, 
the  legal  proceedings  leading  to  such  a  result  should  be  free 
from  any  error  the  nature  of  which  could  result  in  injury  to 
the  accused.  No  more  solemn  duty  could  be  imposed  npon 
a  tribunal  than  that  of  passing  the  death  sentence  upon  a 
fellow-being,  and,  when  this  duty  is  to  be  performed,  there 
should  be  no  reasonable  doubt  that  the  unfortunate  subject 
of  the  sentence  has.  had  a  fair  and  impartial  trial. 

In  this  case  one  of  the  jurors  charged  with  the  duty  of 
impartially  trying  the  appellant,  at  a  lime  when  he  should 
have  kept  his  mental  faculties  in  a  condition  to  retain  the 
evidence  in  the  cause  and  carefully  ponder  and  weigh  it, 
became  intoxicated  by  the  intemperate  use  of  intoxicating 
liquor.  In  this  condition  it  is  perfectly  plain  that  he  was 
in  no  condition  to  give  the  case  a  fair  consideration. 

While  it  does  not  appear  that  he  was  still  intoxicated 
when  he  took  his  seat  in  the  jury-box  on  the  next  morning, 
we  have  no  means  of  knowing  the  extent  to  which  his  men- 
tal faculties  were  beclouded  by  the  previous  night's  debauch. 
It  is  enough  to  say  that  tlie  appellant  was  entitled  to  have 
this  juror  consider  and  pass  upon  his  case  with  faculties  un- 
impaired by  drunkenness  during  the  progress  of  the  trial. 

The  record  in  the  cause  is  not  of  such  a  character  as  to 
warrant  us  in  saying  that  the  intoxication  of  the  juror  did 
not  injuriously  affect  the  appellant. 

There  was  much  evidence  introduced  at  the  trial  of  the 
cause,  of  an  apparently  reliable  character,  tending  to  prove 
that  the  appellant,  at  the  time  of  the  commission  of  the 
alleged  crime  for  which  he  was  convicted,  was  a  person  of 
unsound  mind. 

In  our  opinion  the  circuit  court  erred  in  overruling  •**  the 
appellant's  motion  for  a  new  trial  on  account  of  the  miscon- 
duct of  the  jury  trying  the  cause. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
anstain  the  appellant's  motion  for  a  new  triaL 
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Hsw  Tbiai*— MisooiTDUor  ov  Jury— Usi  ov  Intozioatino  Liqitoml— 
The  n«e  of  intozioating  liqaon  by  the  jurora  during  the  progren  of  th« 
trial  of  a  oaoMy  before  their  retirement  to  deliberate  upon  their  Terdiot^ 
4oee  not  justify  the  remanding  of  the  .oaae  for  a  new  trial,  in  the  abeenoe  ol 
m  ahowing  that  aneh  miaoondnct  did  inflnenoe  the  verdictp  er  ooold  hari 
don*  aob  taking  all  the  eironmstanees  of  the  eaae  into  conaiderationt  Brad» 
9hawr.  Dtgonhari^  16  Mont.  267;  monogimphio  note  to  HiUum  r,  Smdkwkkf 
16  Am.  Dee.  268^  diaensaing  the  anbjeot;  note  toDoiitT.  8iai€f9  Am,  Repw 
76&  Thai  the  ezoeaaiTO  vae,  by  the  jnry,  of  intoxicating  Uqnof%  after 
th*7  have  retired  to  deliberate  npon  a  Terdiet^  will  Titiate  it^  ate  Aoii  ▼• 
41  La.  Ana.  81;  17  Am.  St.  Bep.  896^  andaottb 
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pi7lincAVA.tlf.] 
iTsm— A  DmciBiccnr  nr  a  QaABTXs  SacnoM  of  Lahs^  as  afaown  by  tte 
original  aorrey  and  plat^  ahonld  be  borne  by  the  aeveral  traoto  in  pro- 
portion to  the  quantities  supposed  to  be  contained  thersim  by  the 
goremment  and  ita  pnrchasers,  who  have  assamed  the  lines  to  be  oofw 
leet.  Hence,  where,  by  the  origiaal  snrvey  and  the  plat  of  the  snrreygr 
genera],  the  east  line  of  a  certain  quarter  section  was  38  and  6-100  ohrina 
In  length,  and  the  weat  line  was  38  and  48-100  chains,  the  half  quarter 
line  not  being  established,  nor  the  comers  thereof  located,  and  the  plal 
assigned  20  chains  to  the  east  line  of  said  quarter  at  the  south  end 
thereof,  20  chains  to  the  west  line  at  the  south  end  thereof,  18  and  6-100 
ehaina  to  said  east  line  at  the  north  end  thereof,  and  18  and  48-100 
ehaina  to  said  west  line  at  the  north  end  thereof,  when,  in  faot,  the 
east  and  west  lines  of  said  quarter  section  were  each  but  37  chains  ia 
length,  and  contained  6  and  49-100  acres  less  than  shown  by  said  orig* 
Inal  surrey  and  plat,  the  original  plat  marking  the  southern  portion  of 
aaid  quarter  section  as  containing  80  acres  and  the  northern  portion  as 
oontaining  72  and  49-100  acres,  and  being  each  so  respectively  de- 
•oribed  by  the  government  patent  and  subsequent  conveyances;  anoh 
deficiency  of  6  and  49-100  acres  in  said  quarter  section  should  be  de- 
ducted proportionally  from  raiid  north  and  sonth  one-half  quarters,  npoa 
the  basis  of  80  and  72  and  49-100  acres  respectively. 
9vmYBT&— "Pboportionats  Mbasurbmbnt"  IB  A  MsAsuRBMBirr  harinf 
the  same  ratio  to  that  recorded  in  the  original  field  notes,  as  tho  length 
of  the  chain  need  in  the  new  measurement  has  to  the  length  of  the 
ohain  used  in  the  original  survey,  assuming  that  the  original  measorv* 
ment  was  correctly  made. 

E.  L.  WaUan  and  J.  E.  Watson^  for  the  appellant. 

J.  W.  Thompson,  for  the  appellee. 

*  **^  Hacknet,  J.  This  was  an  appeal  from  a  snrrey  a^ 
IfMting  the  lands  of  the  parties.  Without  moving  to  dismisg 
Um  appeal,  or  objecting  to  the  record,  the  appellant  appeared 
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and  joined  in  an  agreed  statement  of  facts,  and  asked  th» 
decision  and  judgment  of  the  circuit  court. 

The  absence  from  the  record  of  a  notice  of  the  time  of  the 
survey  affected  the  question  of  jurisdiction  over  the  person  of 
the  appellant,  and  was  waived  by  his  appearance.  There  waa 
a  record  certified  by  the  surveyor,  on  appeal,  which,  though 
possibly  informal,  was  sufficient  to  invoke  the  jurisdiction  of 
the  circuit  court  over  the  subject  matter.  The  submission  of 
the  cause  without  objection  to  the  informality  of  the  record,, 
and  giving  the  appellee  an  opportunity  to  perfect  the  record^ 
was  a  waiver  of  such  informality:  RicketU  v.  DarreU^  59  Indi. 
427. 

From  the  agreed  facts  it  appeared  that  the  appellant  owned 
the  south  half  and  the  appellee  owned  the  north  half  of  the 
northwest  quarter  of  section  1,  township  21,  north  of  range 
12  east  The  dividing  line  between  these  two  tracts  is  the 
disputed  point  in  the  case.  By  the  original  survey  and  the 
plat  of  the  surveyor  general  the  east  line  of  said  quarter 
section  was  88y^  chains  in  length,  and  the  west  line  was 
BS^^  chains,  and  while  the  half  quarter  line  was  not  estab- 
lished, nor  the  corners  thereof  located,  the  said  plat  assigned 
20  chains  to  the  east  line  and  to  the  west  line  **^  of  said 
quarter  at  the  south  end  thereof,  and  assigned  18^^  chaina 
to  said  east  line  at  the  north  end  thereof,  and  18^^  chaina 
to  said  west  line  at  the  north  end  thereof.  It  is  agreed  thai 
the  east  line  of  said  quarter  section  was  in  fact  but  87  chains 
in  length,  and  the  west  line  was  but  37  chains  in  length,  or 
that  said  quarter  section  contained  6^^  acres  less  than  shown 
by  said  original  survey  and  plat.  It  is  also  agreed  that  said 
plat  marked  the  southern  portion  of  said  quarter  section  ae 
oontaining  80  acres,  and  the  northern  portion  as  containing 
72^^  acres. 

The  patent  issued  by  the  government  for  the  south  half  of 
said  quarter  section  described  it  as  containing  80  acres,  and 
that  issued  for  the  north  half  described  it  as  containing 
72^^  acres,  and  the  various  conveyances  thereafter  so  de-^ 
scribed  said  tracts.  * 

The  lower  court  found  and  adjudged  upon  the  agreed  facts 
that  the  deficiency  of  &^  acres  in  said  quarter  section  should 
be  deducted  proportionately  from  said  north  and  south  half 
quarters  upon  the  basis  of  80  and  72^;^  acres  respectively. 

The  appellant  insists  that  no  part  of  said  deficiency  should 
be  deducted  from  his  tract,  but  that  the  whole  thereof  should 
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be  deducted  from  the  north  half  of  said  qoarter  seetton,  upoB 
the  rule  that  interior  lots  in  fractional  sections  shall  be  made 
to  contain  the  legal  number  of  acres,  and  that  the  deficienoj 
or  overplus  is  charged  against  or  credited  to  the  outer  lota  of 
such  sections. 

The  principal  case  cited  in  support  of  that  rule  is  Keeslinf 
▼.  TVuiitf  30  Ind.  306.  The  rule  is  not  questioned,  and  haa 
been  reaffirmed  in  Orover  v.  Paddockj  84  Ind.  244. 

The  application  of  the  rule  to  the  facts  here  involved  ***  ii 
the  important  question.  There  seems  to  be  a  well-recognised 
tlistinction  between  this  rule,  as  applied  to  original  surveys, 
whether  in  the  making  of  such  surveys  or  in  allotting  the 
deficiency  or  overplus  when  the  correctness  of  such  surveys 
is  not  questioned,  and  that  where  such  original  surveys  are 
found  to  have  been  erroneous  or  the  original  corners  and  lines 
are  wholly  lost 

This  distinction  was  recognized  in  Bailey  ▼•  Charnblin^  20 
Ind.  33;  Jones  v.  Kimble,  19  Wis.  *429  (462);  Moreland  y. 
Page^  2  Iowa,  139;  Weetphal  v.  Sehultz,  48  Wis.  76;  Jamee  v. 
Drew,  68  Miss.  518;  24  Am.  St.  Rep.  287.  See,  also,  Hodg- 
man's  Land  Surveying,  sec.  8,  p.  282,  and  Dorr's  Surveyor's 
Guide,  8,  12,  21-23. 

The  surveyor  general  was  not  required  to,  and  did  not, 
locate  the  half  quarter  posts  or  line,  and,  having  surveyed 
the  quarter,  established  the  lines,  and  located  the  corners 
thereof,  these  defined  irrevocably  the  boundaries  or  limits  of 
the  quarter;  the  purchasers  and  the  government  acted  upoa 
the  assumption  that  the  lines  were  correctly  measured  and 
returned  by  the  deputy  surveyor;  in  this  all  were  alike  de- 
oeived;  the  length  of  lines  is  less  than  that  so  acted  upon, 
and,  by  every  principle  of  equity,  the  deficiency  should  b# 
borne  by  the  several  tracts  in  proportion  to  the  quantities 
■o  presumed  to  be  contained  therein  at  the  time  of  the  pur- 
chase. 

This  theory  has  been  expressly  adopted  by  the  commia* 
■ioner  of  the  general  land-office  since  June  2,  1887,  if  not 
since  an  earlier  period.  In  the  instructions  of  Commissioner 
Sparks,  of  that  date,  it  is  said:  ^*In  the  subdivision  of 
quarter  sections  the  quarter  quarter  corners  are  to  be  placed 
at  points  equidistant  between  the  section  and  quarter  section 
comers,  and  between  the  quarter  corners  and  the  common 
oenter  of  the  section,  except  on  the  last  half  mile  of  the  lines 
elodng  cm  the  north  or  west  boundaries  of  a  township,  whert 
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they  ***  should  be  placed  at  20  chains,  proportionate  niea»> 
nreuient,  to  the  north  or  west  of  the  quarter  section  corner." 

**  Proportionate  measurement  *' is  de6ned  as^a  measure- 
ment having  the  same  ratio  to  that  recorded  in  the  original 
field  notes  as  the  length  of  the  chain  used  in  the  new  measure- 
ment has  to  the  length  of  the  chain  used  in  the  original  sur- 
vey, assuming  that  the  original  measurement  was  correctly 
made":  See  Copp's  Public  Land  Laws,  1890,  p.  1041. 

We  conclude,  therefore,  that  the  circuit  court  adopted  the 
propter  rule,  and  that  its  judgment  should  be  affirmed* 

Accordingly  the  judgment  is  affirmed* 

8uByiY8—DBFiciR NOT— Excess. — If  lines  of  a  tttrvey  are  found  to  be 
either  shorter  or  longer  than  stated  in  the  original  plat  or  field  notes,  the 
eanses  oontribnting  to  snch  mistajce  will  be  presumed  te  have  operated 
equally  in  all  parts  of  the  origioal  plat  or  surrey,  and  STory  lot  or  parcel 
must  bear  the  burden  or  receive  the  benefit  of  a  corrected  resunrey,  in  the 
proportion  which  its  frontage,  as  stated  in  the  original  plat  or  field  note% 
bears  to  the  whole  frontage  as  there  set  forth:  Perelm  t.  Magoon^  78  Wis. 
27;  23  Adl  St.  Bep.  389,  and  note.  This  rule  applies  to  goTenunenl  sur- 
Toys:  Jamu  ▼•  Drtw,  68  Miss.  518;  24  Ain.  St.  Ren.  287. 
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[U7  IMDIAHA,  4U.) 

OBi])B.^THa  Ruui  nr  Shvllkt's  Cabs  is  this:  Where  a  freehold  Is  Umitsd 
to  one  for  life,  and  by  the  same  instrument  the  inheritance  is  limited, 
either  mediately  or  immediately,  to  heirs,  or  heirs  of  his  body,  the  first 
taker  takes  the  whole  estate,  either  in  fee  simple  or  fee  tail;  and  the 
words  "  heirs**  or  "  heirs  of  the  body*' are  words  of  limitation,  and 
not  of  purchase.  This  rule  is  the  law  of  Indiana,  but  courts  every- 
where are  inclined  to  circumscribe  its  operation  within  the  strict  limits 
of  its  own  boundaries. 

Dbbds^"  Ibaus**  a8  a  Word  of  Purohasb  or  Limitation— In  ApFLTiNa 
THB  RuLS  IN  Shklubt*8  Gasb  there  is  a  material  distinction  between 
wills  and  deeds.  As  to  wills  the  rule  will  not  be  allowed  to  OTerride 
the  manifest  and  clearly  expressed  intention  of  the  testator,  which  will 
always  be  carried  into  effect  if  it  can  be  ascertained.  The  word 
'*  issue,**  when  used  in  a  will,  may  be  a  word  of  purchase,  or  it  may  be  a 
word  of  limitation,  depending  on  the  testator's  intention;  but  when 
used  in  a  deed  it  is  always  a  word  of  purchase. 

Bun)e->Rvt*N  in  Shbllbt's  Cahb — Rbmaimdbrs, Vbstid  and  CoNTiNOBn. 
A  deed  ereating  a  life  estate  in  a  daughter,  with  remainder  oTer  to  the 
issue  ol  her  body  bom  aliTo,  but  in  the  event  of  her  dying  without 
saeh  issue,  then  with  remainder  over  to  another,  is  not  within  the  rule 
ia  Shelley's  case,  the  word  *'  issue"  being  a  word  of  purehase  and  boI 
of  limitation.    Under  suoh  a  deed  there  is  limited  on  soeh  life  estate  a 
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oontingent  remainder  to  tbe  iaaue  of  the  daughter's  body  bortt  ■!!▼% 
and  on  each  life  estate  there  is  also  limited  to  such  other  pereoii  a 
lemainder  contingeiit  on  "  issae**  not  being  bom  alive  of  the  body  ol 
the  daughter.  Upon  "  iasne"  of  her  body  being  bom  alive,  the  oontin- 
gent remainder  as  to  each  iisne  becomes  a  vested  remainder  by  suoh 
birth,  and  the  oontingent  remainder  of  snob  other  person  ceaees  to 
exists  and  the  remainderman  has,  and  oan  hare,  no  further  interest. 
The  remainder  limited  to  the  *'  issue"  of  her  body  bom  alive,  though  it 
beoomes  Tested  in  such  "  issue"  by  the  birth,  is  subjeot  to  be  opened 
np  to  let  in  those  afterward  born  alive  of  her  body,  before  the  termini^ 
tion  of  her  life  estate 

O.  0.  Florea  and  L.  L.  BroadduB^  for  tbe  appellant. 
R.  Conner  and  H.  L.  Frosty  for  the  appellee. 

^^^  McCabx,  J.  Suit  by  appellee  to  qaiet  title  agalnit 
appellant 

Tbe  overruling  of  appellant's  exceptions  to  tbe  conolusiona 
of  law  stated  on  a  special  finding  by  tbe  court  is  assigned 
here  for  error. 

^*  Tbe  substance  of  tbe  special  finding  is  that  on  tbe 
twenty-first  day  of  December,  1881,  one  William  Merrill,  tbe 
father  of  appellee,  was  tbe  owner  in  fee  simple  and  in  posses- 
sion of  the  real  estate  described  in  tbe  complaint,  which  was 
■izty-five  acres  of  land;  that  on  said  day,  while  be  was  such 
owner,  he  and  his  wife  executed  to  his  daughter,  Annie 
Merrill,  then  aged  fourteen  years,  a  deed  for  said  real  estate, 
reading  as  follows: 

^  This  indenture  witnesseth  that  we,  William  Merrill  and 
Annie  Merrill,  his  wife,  of  Fayette  county,  in  the  state  of 
Indiana,  convey  and  warrant  to  Annie  Merrill,  junior,  of 
Fayette  county,  Indiana,  for  and  during  her  life,  with  re- 
mainder over  to  the  issue  of  her  body  born  alive,  but  in  the 
event  ot  the  said  Annie  Merrill,  junior,  dying  without  issue 
of  her  body  born  alive,  then  with  remainder  over  to  John 
Merrill  for  and  in  consideration  of  the  sum  of  eight  thousand 
dollars  as  an  advancement  made  to  the  said  Annie  Merrill, 
junior,  by  the  said  William  Merrill  in  his  estate  the  following 
real  estate  in  Fayette  county,  in  the  state  of  Indiana,  to  wiU 
[then  follows  a  description  .of  the  land] 

'*  In  witness  whereof  tbe  said  William  Merrill  and  Annie 
Merrill,  his  wife,  have  hereunto  set  their  hands  and  seals, 
this  2l8t  day  of  December,  a«  d.  1881. 

**  William  Mbrbill. 

^  Amns  MsBBiLu'' 
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That  the  execution  of  said  deed  was  duly  acknowledged 
before  the  proper  ofBcer  on  the  same  day  by  the  grantors; 
that  the  plaintiff,  Anna  C.  Mcllhinny,  is  the  same  person 
named  in  said  deed  as  Annie  Merrill,  junior;  that  at  the  time 
of  said  deed  the  plaintiff  was  an  unmarried  daughter  of  said 
William  Merrill,  and  did  not  have  born  to  her  any  children 
until  the  twenty-seventh  day  of  July,  1890;  on  that  day 
Jennie  L.  Mcllhinny  was  born  to  the  plaintiff,  she  being  the 
plaintiff's  first  and  only  child,  and  is  now  ^^*  living;  that 
after  the  execution  of  the  deed  the  appellee  took  possession 
of  the  premises  conveyed;  that  the  defendant,  John  Merrill,  is 
the  John  Merrill  mentioned  in* the  deed;  that  John  Payne  is 
now,  and  was  before  the  beginning  of  the  suit,  the  legal  and 
qualified  guardian  of  said  Jennie  L.  Mcllhinny;  that  the 
appellee  has  not  parted  with  the  title  to  said  real  estate  con* 
veyed  to  her  by  said  deed,  but  is  still  the  owner  of  whatever 
titte  said  deed  conveyed  to  her;  that  John  Merrill  and  John 
Payne,  appellant's  guardian,  both  claimed,  prior  to  bringing 
the  suit,  that  the  appellee  was  not  the  owner  in  fee  simple* 
and  that  they  had  some  interest  in  the  land;  that  said  claims 
oast  a  cloud  upon  the  title  of  appellee  in  fee  simple. 

The  conclusions  of  law  are  '*  that  appellee,  Annie  G.  Mo- 
Ilhinny,  was,  at  the  beginning  of  the  suit,  and  is  now,  the 
owner  in  fee  simple  of  the  real  estate  described  in  the  com* 
plaint,  setting  out  the  description  by  metes  and  bounds;  and 
that  said  John  Merrill  and  Jennie  L.  Mcllhinny  have  no 
interest  in  said  real  estate." 

It  is  contended  by  the  appellee's  counsel  that  the  rule  in 
Shelley's  case  applies  to  the  deed,  and  that  by  that  rule  a 
title  in  fee  simple  vested  in  the  first  taker  by  virtue  of  the 
deed.  The  appellant's  counsel  contend  that  the  rule  in 
Shelley's  case  does  not  apply,  and,  if  that  rule  does  not  apply, 
the  plainly  expressed  intention  of  the  grantor  was  to  vest  a 
life  estate  in  the  appellee  with  remainder  over  in  fee  to  the 
issue  of  her  body  born  alive. 

It  is  not  denied  by  the  appellee's  counsel  that  such  was  the 
apparent  and  plainly  expressed  intent  of  the  grantor,  but 
invoking  the  aid  of  the  rule  in  Shelley's  case,  and  quoting 
from  Chancellor  Kent,  they  say:  ''And  yet  it  [the  rule  in 
Shelley's  case]  is  admitted  to  interfere,  in  most  cases,  with 
the  presumed,  and  in  many  others  with  ^^^  the  declared, 
intention  of  the  parties  to  the  instrument  to  whioh  it  it 
applied.^ 
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They,  therefore,  conclude  if  the  deed  in  question  falli 
within  the  rule  in  Shelley's  case  the  question  of  intention  is 
foreign  to  the  discussion  in  this  case. 

The  role  in  Shelley's  case  is  this:  ^  Where  A  freehold  if 
limited  to  one  for  life,  and  by  the  same  instrument  the  in* 
heritance  is  limited,  either  mediately  or  immediately,  to 
heirs  or  heirs  of  his  body,  the  first  taker  takes  the  whole 
estate,  either  in  fee  simple  or  fee  tail;  and  the  words  *  heirs,' 
or  'heirs  of  the  body,'  are  words  of  limitation,  and  not  of 
purchase":  Andrews  ▼.  Spurlin^  35  Ind.  262. 

In  Ridgeway  y.  Lanphear^  99  Ind.  261  (263),  this  court 
said:  **The  rule  in  SheUey's  case,  1  Coke,  88,  is  the  law  of 
this  state,  and,  in  all  cases  where  the  facts  make  it  appli- 
cable, we  must  enforce  it,  although  we  may  think  there  was 
Dot  much  reason  for  it  at  the  time  of  its  adoption,  and  none 
at  all  under  the  existing  system  of  tenures  and  conveyances. 
Bat,  in  accepting  the  rule,  we  take  it  as  construed  and  en- 
forced by  the  courts  which  formulated  and  proclaimed  it 
Pressed  by  the  evils  wrought  by  the  rule,  and  shocked  by 
the  great  number  of  instances  in  which  it  operated  to  utterly 
overthrow  the  intention  of  the  testator,  these  courts,  centuries 
ago,  affirmed  that  there  existed  an  important  difference  be- 
tween wills  and  deeds,  and  that  the  rule  should  not  be  so 
strictly  enforced  in  the  case  of  a  will  as  in  the  case  of  a  deed. 
It  has  long  stood  as  the  law  that  there  is  a  material  distinction 
between  wills  and  deeds,  and  that  the  rule  in  Shelley's  case 
will  not  be  allowed  to  override  the  manifest  and  clearly  ex- 
pressed intention  of  the  testator,  but  that  the  intention  will 
always  be  carried  into  effect  if  it  can  be  ascertained.  It  is 
true  that  where  the  words  used  are  such  as  to  bring  the 
oase  within  the  rule,  it  will  ^''  be  given  full  force  and  effect, 
but  where  the  context  clearly  shovirs  that  the  testator  annexed 
a  different  meaning,  that  meaning  will  be  adopted,  and  the 
rale  will  not  be  allowed  to  fustrate  his  intention." 

But  the  appellee  insists  that  King  v.  Rea^  66  Ind.  1,  is 
parallel  to,  and  directly  supports,  the  conclusions  of  law 
stated  by  the  trial  court  in  the  case  at  bar.  It  must  be  con- 
fessed that  if  that  case  was  correctly  decided  the  judgment 
in  this  case  must  be  affirmed.  One  of  the  deeds  involved  in 
that  case,  executed  by  Andrew  Wallace,  read:  **  Conveys  and 
warrants  to  Martha  W.  Rea,  during  her  life,  in  remainder  to 
the  issue  of  her  body,  their  heirs  and  assigns  forever."  The 
court  held  that  Martha  W.  BeSi  by  the  deed  from  Andrew 
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Wallace,  took  a  fee  simple  in  the  lands,  and  that  the  words 
"issue  of  her  body"  must  be  held  as  words  of  limitation^ 
and  not  words  of  purchase. 

It  was  held  in  Oonzalea  v.  Barton,  45  Ind.  295,  Downej, 
C.  J.,  delivering  the  opinion  of  the  court,  that  the  words  'law- 
ful issue"  were  words  of  limitation,  and  not  words  of  pur- 
chase. This  court,  in  following  that  case,  lost  sight  of  the 
fact  that  that  case  was  one  involving  the  construction  of  a 
will,  and  the  distinction  between  the  force  of  the  word  *'  issue" 
when  used  in  a  deed  and  when  used  in  a  will.  It  has  long 
been  established  law  that  when  used  in  a  will  the  word  "is- 
sue" may  be  a  word  of  purchase  or  it  may  be  a  word  of  limi- 
tation, depending  on  the  testator's  intention  as  expressed  in 
the  context.  But  when  used  in  a  deed  it  is  alwayfii  a  word 
of  purchase:  Elphinstone's  Interpretation  of  Deeds,  818, 
819;  Bagshaw  v.  Spencer^  2  Atk.  582;  Doe  v.  Collis^  4  Term 
Rep.  294;  RowWb  case^  11  Coke,  79,  b;  11  Am.  &  Eng.  Ency. 
of  Law,  876,  877,  and  authorities  there  cited;  2  Washburn 
on  Real  Property,  5th  ed.,  top  pp.  654,  655. 

It  is  also  held  in  Nelson  v.  Davisy  35  Ind.  478,  and  in  **• 
Bhimer  v.  Mann,  99  Ind.  190;  50  Am.  Rep.  82,  that  the  word 
"  issue"  is  very  frequently  a  word  of  purchase.  It  was  properly 
enough  held  in  OonzaUs  v.  Barton^  45  Ind.  295,  that  the  word 
^Mssae"  in  the  will  involved  in  that  case,  under  the  context 
therein,  was  a  word  of  limitation,  and  not  a  word  of  pur- 
chase. Quite  a  large  number  of  English  cases  are  therein 
cited  to  support  that  construction  of  the  word,  bnt  they  are 
all  will  cases.  It  is  quite  natural  that  in  the  light  of  all 
those  cases  construing  the  word  "  issue"  to  be  a  word  of  lim- 
itation, and  not  a  word  of  purchase,  the  distinction  between 
the  force  and  effect  of  the  word  when  used  in  a  will  and  when 
used  in  a  deed  should  escape  the  notice  of  the  court  in  citing 
Gonzales  v.  Jffarton,  45  Ind.  295,  in  support  of  the  ruling  in 
King  v.  Rea,  56  Ind.  1,  and  therefore  this  court  felt  con- 
strained to  say  "  this  case  must  be  followed." 

The  legitimate  offspring  and  fruit  borne  hjKing  v.  Rea,  56 
Ind.  1,  is  Fletcher  v.  Fletcher^  88  Ind.  418,  which  is  also  cited 
and  relied  upon  by  the  appellee  here. 

In  that  case,  Stougliton  J.  Fletcher  and  Allen  M.  Fletcher 
sued  their  minor  children  to  quiet  title  to  real  estate,  showing 
that  at  the  date  of  the  execution  of  the  deed  they  were  un- 
married, and  neither  of  them  ever  had  any  children  bora 
unto  them,  but  that  since  the  execution  of  said  deed«  both  of 
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them  had  become  married  and  had  children  tx>m  anto  themi 
who  are  still  living,  naming  them  as  defendants. 

The  deed  was  by  Stougiiton  A.  Fletcher  and  wife,  who 
'^convey  and  warrant  to  Stoughton  J.  and  Allen  M.  Fletcher, 
daring  their  lives,  one  undivided  moiety  each,  and  then, 
after  their  death,  to  their  children  respectively,  in  fee  simple, 
for  the  sum  of  $39,000,  the  following  real  estate  in  Marion 
county,  in  the  state  of  Indiana.''  Then  follows  a  descrip- 
tion of  the  land. 

^^^  '*  In  witness  whereof,  the  said  Stoughton  A.  Fletcher 
and  Julia  A.  Fletcher,  his  wife,  have  hereunto  set  their  hands 
and  seals,  this  SOth  day  of  December,  a.  d.  1873. 

"  S.  A.  Fletchbb. 
"Julia  A.  Fletchbb.'' 

The  foregoing  deed  is  such  as,  at  common  law,  would  be  a 
oonditional  fee,  and  was  called  a  fee  tail  or  estate  tail,  the 
quality  of  which  is  defined  to  be  that  it  is  liable  to  be  defeated 
by  the  failure  of  the  contingency  or  condition  on  which  it  is 
made  to  dei)end;  and,  in  that  event,  at  common  law,  it  reverted 
to  the  donor:  1  Washburn  on  Real  Property,  5th  ed.,  106, 107, 
and  authorities  there  cited;  6  Am.  &  Eng.  Ency.  of  Law,  879, 
and  authorities  there  cited. 

By  our  statute  (2  Burns'  Rev.  Stats.  1894,  sec.  3378), 
'* estates  tail  are  abolished;  and  any  estate  which,  according 
to  the  common  law,  would  be  adjudged  a  fee  tail,  shall  here- 
after be  adjudged  a  fee  simple;  and  if  no  valid  remainder 
shall  be  limited  thereon,  shall  be  a  fee  simple  absolute." 

Now,  as  the  contingency  of  the  grantees  in  the  foregoing 
deed,  leaving  children  surviving,  might  never  have  happened, 
the  estate  was  a  conditional  one,  and,  at  common  law,  would 
have  been  a  fee  tail  or  estate  tail,  and  but  for  the  latter  clause 
of  the  above-quoted  statute  abolishing  such  estates  it  would 
be  a  fee  simple  absolute  in  the  first  takers,  and  their  children 
would  have  taken  nothing. 

The  question  then  arises,  Was  there  a  valid  remainder 
limited  thereon?  If  there  was,  then  the  first  takers  did  not 
take  a  fee  simple  absolute,  unless  the  rule  in  Shelley's  case 
applies. 

Section  8380  of  the  same  statute  provides  that  "a  re- 
mainder may  be  limited  on  a  contingency,  which,  in  ^^* 
case  it  should  happen,  will  operate  to  abridge  or  determine 
the  precedent  estai^e." 

Accordingly,  it  has  been  held  by  this  oourt^  and  lo  ruled 
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at  common  law,  that  a  valid  remainder  might  be  limited  on 
a  particular  estate  for  life,  to  unborn  children,  and,  on  their 
birth  during  the  life  tenancy,  the  remainder  would  immedi* 
ately  vest.  The  remainder  is  contingent  before,  and  Tested 
afier,  the  birth  of  the  remainderman:  Amos  v.  AmoB^  117 
Tnd.  19,  37;  20  Am.  &  Eng.  £ncj.  of  Law,  854,  865;  2  Waah^ 
burn  on  Real  Property,  6th  ed.,  610,  611;  QUui  ▼.  Gbuf,  71 
Ind.  392. 

It  follows  that  the  deed  in  the  Fletcher  case  limited  a  yalid 
remainder  upon  the  particular  estate  granted,  and  the  chil- 
dren to  whom  it  was  limited  being  unborn  it  was  a  contingent 
remainder  until  their  birth,  when  it  became  vested  unlees 
this  manifest  intent  was  defeated  by  the  operation  of  th€i  rale 
in  Shelley's  case.  That  rule  is  cited  along  with  King  v.  Bsa^ 
56  Ind.  1,  as  authority  for  the  conclusion  reached. 

That  the  rule  in  Shelley's  case  has  no  application  to  that 
ease  is  too  plain  for  argument  The  word  '*  children/'  used 
in  the  deed,  has  always  been  held  in  this  court  and  the  courts 
of  England  as  a  word  of  purchase,  and  not  a  word  of  limiti^ 
iion:  Sorden  v.  Oatewood,  1  Ind.  107;  Doe  an  Demi$e  v.  /cu;i- 
man^  5  Ind.  283;  8  Am.  &  Eng.  Ency.  of  Law,  229-283,  and 
authorities  there  cited. 

The  result  is,  if  we  follow  the  two  cases  of  King  v.  Rea^  56 
Ind.  1,  and  Fletcher  v.  Fletcher^  88  Ind.  418,  we  shall  extend 
the  rule  in  Shelley's  case  farther  in  this  state  than  it  was  ever 
extended  in  England  or  in  this  oountry,  so  far  as  we  have 
been  able  to  discover. 

While  it  is  a  rule  of  law  too  firmly  established  to  be  shaken 
by  the  courts,  and  which  the  courts  should  enforce,  ^*  not 
because  it  is  just  or  wholesome,  but  because  it  is  law,  yet  its 
operation  more  frequently  defeats  the  just  and  undoubted 
intention  of  grantors  and  testators  than  any  other  effect  it 
has.  For  this  reason  the  courts  everywhere  are  inclined  to 
circumscribe  its  operation  within  the  strict  limits  of  its  own 
boundaries. 

It  follows  from  what  we  have  said  that  there  was  no  word 
of  limitation  used  in  the  deed  to  the  appellee,  but  that  the 
word  *^  issue,"  used  therein,  being  a  word  of  purchase,  the  rule 
in  Shelley's  case  does  not  apply;  therefore,  we  are  left  free  to 
give  effect  to  the  manifest  intent  of  the  grantor  therein^ 
William  Merrill.  That  intention  is  very  clearly  expressed 
to  create  a  life  estate  in  his  daughter,  the  appellee  here»  with 
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vtmainder  oyer  to  the  iMue  of  her  body  born  alivv,  bull  ki 
the  event  of  her  dying  without  sach  isBue  born  alive  then  with 
vemainder  over  to  John  Merrill.  Such  a  deed,  me  we  have 
Men^  would  have  conveyed  what  ia  known  at  common  law 
MB  a  conditional  eetate  or  fee,  called  an  estate  tail,  liable  to 
be  defeated  by  the  failure  of  the  condition,  namely,  iseue 
W  her  body  bom  alive,  and  failure  of  the  contingent  n* 
mainderman,  John  Merrill,  to  be  living  at  the  termination 
«f  her  lift  eetate.  In  each  case,  at  common  law,  the  eetate 
would  revert,  as  we  have  seen,  to  the  donor.  But  our  statute, 
«e  we  have  seen,  changes  that  feature  of  the  estate,  and  makes 
tt  a  fee  simple  in  the  first  taker,  the  appellant,  unless  there 
was  a  valid  remainder  over  limited  to  the  issue  el  her  bodyi 
•er,  on  failure  of  such  issue,  to  John  Merrill. 

Ae  we  have  already  seen,  the  remainder  limited  was  a 
Talid  one,  both  under  the  statute  and  at  the  common  law.  It 
was  contingent  at  the  date  of  the  deed,  and  became  vested  by 
ibe  birth  of  the  appellant  as  issue  of  appellee's  body  bem 
alive.  Having  become  vested  in  appellant,  the  centingeney 
en  which  John  Merrill's  interest  ^*^  depended,  his  ooniin- 
fent  interest  has  ceased,  and  he  has,  and  can  have,  no  further 
interest:  2  Washburn  on  Real  Property,  629;  20  Am.  A  Bog. 
Sncy.  of  Law,  860,  and  authorities  there  cited. 

The  remainder  vested  in  appellant  on  her  birth,  subject  to 
be  opened  up  to  let  in  those  afterward  born  alive,  or  issue 
ef  appellee's  body,  before  the  termination  of  her  life  estate: 
90  Am.  A  Sng.  Ency.  of  Law,  865,  and  authorities  there 
eited. 

In  so  far  as  King  v.  JZea,  66  Ind.  1,  is  inconsistent  with  this 
opinion,  it  is  modified,  and  FUtcher  v.  Fletcher^  88  Ind.  418^ 
in  so  far  as  it  conflicts  with  this  opinion,  is  overruled. 

It  is  but  just  to  the  learned  judge  of  the  trial  court  to  say 
^Ihat  he  was  under  legal  compulsion  to  follow  the  cases  just 
leferred  to  so  long  as  they  stood  unmodified  and  not  over* 
ruled  by  this  court.  Hence,  he  was  fully  justified  in  holding, 
in  line  with  those  oases,  that  the  rule  in  Shelley's  case 
44>plied,  and  that  the  appellee  took  a  fee  simple. 

We  are  of  opinion  that  the  trial  court  erred  in  its  conclu* 
•ions  of  law. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  the  trial  court  to  restate  its  conclusions  of  law 
in  accordance  with  this  opiniea. 

AM.  sa  Baa.  Vek  XLV.-IS 
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Rvu  nr  Bhkllbt's  Oasb,  ai  stated  by  Mr.  Preston,  is  as  follows: 
In  Hsy  instramenth  if  a  freehold  be  limited  to  the  ancestor  for  life  and  Iba 
idheritaaoe  to  bis  beirs,  either  mediately  or  immediately,  the  first  taker 
tokea  tbo  whole  estate;  if  it  be  limited  to  the  heirs  of  his  body  he  takes  a 
fee  tall|  if  to  his  heirs^  a  fee  simple:  See  monographio  note  to  Carpenter  ▼• 
Fm  OUmder^  11  Am.  St  Rep.  100,  where  the  rale  is  stated  in  other  forms. 
Li  a  win  the  word  "issne"  is  either  a  word  of  parohase  or  of  limitation,  aa 
wU  best  answer  the  intention  of  the  derisor,  thoagb  in  the  ease  of  a  deed 
it  is  nniTersally  a  word  of  parohase:  Noto  to  OarpenUr  7.  Van  OUnder,  11 
A«.  at  Bep.  104^  treating  at  length  of  the  rale  in  Shelley's  ease.  This  rale 
ii  repudiated  in  some  of  the  stotes:  WUher9on  r.  Clark,  80  Oa.  367;  12  Am. 
Bt  &epu  258;  bat  is  the  law  of  Indiana:  Bamhari  ▼•  Eamhart,  127  Ind. 
99V|  tl  An.  8t  Bep.  652,  653.  As  to  the  legal  war  oarried  on  by  the 
besA  aad  bar  between  the  '<  Shelley ites  **  and  the  '*  anti-Shelleyites,"  see 
Boto  to  Leaihen  r.  Oray,  9  Am.  St  Rep.  85. 

KiMAnrDBBS — Ybstu)  and  GoNTiNaBNT.— Vested  remainders  exist  whea 
tbo  ostoto  is  inrariably  fixed  to  remain  to  a  determinate  person  after  tbo 
partlealar  estate  is  spent  In  oases  of  rested  remainders  a  present  interest 
passes  to  a  fixed  person,  or  olass  of  persons,  to  be  enjoyed  in  fatare.  Con- 
tingent remainders  exist  when  no  present  interest  passes,  and  the  estato  ia 
remainder  is  limited  toteke  effeot  either  to  a  dubious  and  unoertain  person, 
or  upon  a  dnbions  and  nnoertein  event,  so  that  the  partionlar  esteto  msj 
•banoe  to  be  detorained  and  the  remainder  never  take  effeot:  Chapim  w. 
Ovm,  m  m.  219;  17  Am.  St  Rep.  218;  noto  to  Dudter  r.  BuriAam^  if 
atRef.I46L 
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Otamuofs-jOoirsioinnirT  ior  Salb  Visn  Titli,  Whkit— Pbooum 
▲  Trvr  F9ND.— Under  a  oontraot  by  whioh  goods  are  oonsigaed 
to  one  person  to  sell  for  another  as  agent  npon  oommission,  the  oon- 
•Iffnee  to  gnarantee  all  sales,  and  to  make  a  report  at  the  end  eC 
aaoh  sixty  days  of  the  amoant  of  sales,  and  to  pay  for  the  same,  lees 
•ommissions,  with  his  notes,  the  proceeds  of  the  sales  vest  in  the  oon* 
rignee.  Upon  the  sale  taking  plaoe  the  relation  of  prinoipal  and  agent 
tsMss,  and  the  relation  of  debtor  and  creditor  arises  as  to  the  proceeda 
Ibereof,  whether  the  notes  are  exeoated  or  not  Henoe^  if  the  oon- 
rignee  beoojses  insolvent  the  consignor  cannot  follow  sneh  proceeds  at 
a  trust  fund,  bat  mast  proceed  as  a  common  oreditor. 

▲  Fuu»ivo  yLun  PROoaao  gpoii  bomb  ova  SiwaLB  DsriMm  Thsobt,  aai 
II  MBst  be  good  upon  that  theory,  or  it  will  be  held  insufficient  «i 
demurrer,  though  it  may  be  sufficient  on  some  other  theoiy* 

F.  H.  Blackledge  and  W.  W.  Thornton^  for  the  appoUani 

8.  M.  Chambers,  8.  0.  Pickens,  0,  W.  Moores^  U.  /.  Hem- 
mpfid,  and  B.  Su  <?.  Rogers^  for  the  appellees. 

^*  McCabb,  J.    Jacob  S.  Hildebrand  and  James  L.  F»» 
gate  had  beea  partners  in  the  mercantile  hardware  buoinf 
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in  Indianapolis  for  many  years.  Becoming  embarrassed  and 
insolvent,  one  of  them,  Jacob  S.,  filed  a  petition  in  the  superior 
court  against  the  other,  James  L.,  alleging  their  insolvency 
and  asking  a  dissolation  of  the  partnership  and  the  appoint- 
ment of  a  receiver  to  take  charge  of  and  wind  np  the  affairs 
of  said  partnership.  Whereupon  such  proceedings  were  had 
at  special  term  as  that  Alonzo  P.  Hendrickson  was  duly  ap- 
pointed receiver  for,  and  who  took  possession  of,  the  assets  of 
said  firm. 

The  appellant,  the  iEtna  Powder  Company,  appeared  and 
filed  an  intervening  petition  asking  to  make  Bdwin  ^*'  St. 
G^rge  Rogers  and  Philip  M.  Hildebrand  parties  defendant* 

The  substance  of  the  intervening  petition  is  that  the  appeU 
lant  had,  on  the  eleventh  day  of  February,  1886,  entered  int» 
a  written  contract  with  the  firm  of  Hildebrand  A  Fugate,  a 
copy  of  which,  as  an  exhibit,  is  filed  with  the  petition,  and  by 
which,  it  is  claimed,  the  appellant  constituted  said  firm  the 
agent  and  trustee  of  appellant  to  sell,  as  such  agent,  powders 
manufactured  by  appellant. 

It  is  further  alleged  that  said  contract  continued  in  force 
nntil  the  twenty -fifth  day  of  September,  1898,  when  it  was 
terminated  by  appellant;  that  appellant,  during  that  time, 
furnished  to  said  firm  many  thousands  of  pounds  of  its  high 
explosive  powders  to  sell  in  accordance  with  the  terms  of 
said  contract;  that  said  firm,  pursuant  to  said  contract,  oa 
the  first  day  of  May,  1893,  in  writing,  reported  to  appellant 
that  for  the  sixty  days  immediately  preceding  that  date 
there  was  due  from  them  to  appellant,  on  sales  made  of  said 
powder  so  furnished  after  deducting  their  commissions  and 
other  lawful  charges,  the  sum  of  six  hundred  and  seventy- 
seven  dollars  and  twenty-seven  cents.  And  on  July  1,  1898, 
a  like  report  was  made  by  said  firm  showing  that  for  the 
sixty  days  immediately  preceding  that  date,  there  was  due 
from  them  to  appellant  on  sales  made  of  said  powders  so 
furnished,  after  deducting  their  commissions  and  other  lawful 
charges,  the  sum  of  five  hundred  and  fifteen  dollars  and  seven 
cents.  And  that  on  the  first  day  of  September,  1893,  a  like 
report  was  made  by  said  firm;  that  for  the  sixty  days  imme- 
diately  preceding  that  date  there  was  due  from  said  firm  to 
appellant,  on  sales  of  said  powders  so  furnished,  after  de- 
ducting their  commissions  and'other  lawful  charges,  the  sum 
of  three  hundred  and  thirteen  dollars  and  fifty-five  cents;  that 
from  the  last  report  to  the  terminaiion  of  the  contract  IIm 
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amoant  reported  as  due  appellant  on  account  of  aalea  in 
that  time,  after  deducting  commiaaionB  and  other  charges« 
**^  amounted  to  the  sum  of  twenty-six  dollars  and  fortj 
eents,  amounted  in  all  to  sixteen  hundred  and  ninety-four 
dollars  and  fifty-four  cents,  all  of  which  is  due  appellant 
and  remains  wholly  unpaid;  that  no  note  was  at  any  time 
executed  by  said  firm  to  appellant  for  all  or  any  part  of 
said  sums  so  reported  due  appellant  on  powder  sold  by  said 
firm,  as  aforesaid;  that  of  the  moneys  due  on  said  sales  of 
powders  during  the  sixty  days  immediately  preceding  said 
May  1,  1893y  and  the  sixty  days  immediately  preceding 
September  18,  1893,  said  firm  collected,  before  the  appoint- 
ment of  the  receiver,  large  sums,  the  amounts  of  which  appel« 
lant  is  unable  to  state,  which  amounts  so  collected  tbej 
placed  and  deposited  with  moneys  of  said  firm,  either  in  or 
oat  of  banky  or  both,  and  never  remitted  or  paid  the  same  to 
appellant;  and  that  parts  of  such  amounts  thus  collected, 
bat  how  much  appellant  is  unable  to  state,  said  firm,  withoot 
the  consent  of  appellant,  used  for  the  purpose  of  purchasing 
goods,  wares,  and  merchandise  for  their  said  business,  and 
the  goods  thus  purchased  became  a  part  thereof,  and  are  now 
a  part  of  the  assets  of  said  firm,  and  the  moneys  derived 
from  the  sale  by  said  firm  of  the  goods,  wares,  and  merchan- 
dise thus  purchased  were  either  used  by  said  firm  in  their 
said  business  or  were  on  hand  at  the  time  said  receiver  waa 
appointed,  but  whether  all  of  said  fund  was  used  or  kept,  or 
whether  a  part  was  used  and  a  part  kept,  or  whether  said 
reoeiver  has  received  parts  of  the  amounts  of  said  sales  since 
his  appointment,  appellant  is  unable  to  state;  that  the  re- 
oeiver had  taken  possession  of  all  the  accounts  and  contracts 
of  sale  of  said  powders  that  had  been  made  during  the  sixty 
days  previous  to  said  May  1, 1893,  and  from  that  date  to  said 
September  18,  1893,  the  date  of  the  last  report,  which  had 
been  uncollected  and  unsatisfied,  and  has,  as  such  receiver, 
collected  and  received  a  part  or  the  whole  of  the  amount  doe 
thereon,  and  now  has  the  same  in  his  possession,  but  how 
much  ^**  he  has  thus  collected  appellant  is  unable  to  state; 
that  before  the  appointment  of  said  receiver  said  firm  of  Hil- 
debrand  &  Fugate  had  executed  a  mortgage  upon  all  of  the 
assets  of  said  firm  to  Philip  M.  Hildebrand  and  Edwin  St. 
George  Rogers,  including  the  property  that  had  been  par- 
Aased  by  said  firm,  with  the  moneys  collected  by  said  firm 
«B  said  oontracts  of  aale  of  said  powders;  that  said  mortcsfls 
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was  executed  to  said  Philip  M.  Hildebrand  and  Rogers  to 
■ecnre  debts  and  obligations  of  said  firm  to  said  mortgagees 
due  before  the  execution  of  said  mortgage;  and  that  the  same 
was  not  given  for  an  extension  of  time  of  payment  of  said 
indebtedness  nor  for  any  new  obligation  or  indebtedness. 

Prayer  that  appellant's  claim  be  declared  a  preferred  one 
to  all  other  creditors  and  to  the  mortgagees'  claim. 

The  contract  on  which  the  petition  is  founded  reads  as  fol- 
lows: 

**  It  is  this  day  agreed  between  the  ^tna  Powder  Com- 
pany of  Chicago,  111.,  and  Jacob  S.  Hildebrand  and  James 
8.  Fugate,  copartners,  composing  the  firm  of  Hildebrand  A 
Fngate,  at  Indianapolis,  Indiana,  jointly  and  severally  as 
follows: 

**  The  said  ^tna  Powder  Company,  for  their  part,  agree  to 
eonsign  to  the  said  Hildebrand  &  Fugate,  to  sell  as  agents, 
0Qch  powders  of  the  kinds  manufactured  by  the  ^tna  Powder 
Company,  as  shall  be  needed,  and  pay  the  freight  on  the 
same  to  Indianapolis;  that  said  ^tna  Powder  Company  will 
establish  a  scale  of  prices  below  which  the  goods  so  con* 
signed  shall  not  be  sold,  and  that  they  hereby  reserve  the 
right  to  change  the  same  at  any  time,  and  will,  and  hereby 
do,  authorize  the  said  Hildebrand  A  Fugate  to  sell  the  goods 
00  consigned  at  the  prices  so  established. 

^  The  said  ^tna  Powder  Company  further  agree  that  ^^ 
they  will  allow  the  said  Hildebrand  &  Fugate,  as  a  oommiiK 
•ion  for  selling  the  goods  so  consigned,  and  for  guaranteeing 
all  sales  made  by  them,  the  sum  of  ten  per  cent  of  the  gross 
■ales  of  all  powder  known  and  branded  as  ^tna  High  Bx- 
plosive,  with  an  additional  allowance  of  thirty  cents  per  case 
for  cartage.  The  said  Hildebrand  &  Fugate,  for  their  part, 
agree  to  act  as  agents  for  the  said  ^tna  Powder  Company 
for  the  sale  of  the  powder  so  consigned  to  them;  to  use  dae 
diligence  in  selling;  to  guarantee  all  sales  made,  and  to 
become  the  agents  for  the  sale  of  no  other  high  explosive 
powder  while  they  retain  the  agency  as  above.  The  said 
Hildebrand  &  Fugate  also  agree  to  adhere  strictly  to  suok 
■eale  of  prices  as  are  furnished  by  the  ^tna  Powder  Com- 
pany. 

^The  said  Hildebrand  A  Fugate  furthermore  agree  to 
make  no  charges  for  storing,  selling,  or  delivery  other  than 
tke  commission  above  specified,  and  to  be  responsible  for  the 
food  and  safe  keeping  of  the  powder  after  the  delivery  to 
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them,  QnaToidable  accidents  (occurring  from  no  neglect  or 
•arelessnesa  on  their  part)  excepted. 

**The  said  Hildebrand  &  Fugate  furthermore  agree  to 
make  a  true  and  correct  report  to  said  JStna  Powder  Com* 
pany  of  all  sales,  at  the  end  of  each  sixty  days,  of  the 
amount  of  sales  for  that  timCi  reporting  the  full  selling  prioa 
of  all  sold,  and  to  pay  for  the  same,  less  their  commissions 
as  above,  with  their  sixty  day  note. 

'*  It  is  further  agreed  that  either  party  being  desirous  of 
terminating  this  contract  must  give  a  reasonable  notice  to 
the  other,  and  make  satisfactory  arrangements  for  the  dis- 
position  of  property  and  full  settlements  of  mutual  so* 
counts. 

''  In  witness  of  the  above  we  have  hereunto  set  oar  hands 
at ,  this  the  11th  day  of  February,  1886. 

"  [Sign  in  duplicate]  Hildbbband  &  Fuoatb." 

A  demurrer  to  the  petition,  for  want  of  facts  suffioienti 
^^  was  sustained  by  the  special  term,  and  the  appellant 
standing  by  the  demurrer,  and  refusing  to  plead  further,  the 
appellees  had  judgment  upon  the  demurrer.  On  appeal  to 
the  general  term  the  judgment  was  affirmed,  holding  that 
the  demurrer  was  rightly  sustained  to  the  petition.  Thai 
ruling  of  the  general  term  is  assigned  here  for  error. 

The  appellant  contends  that  the  contract  on  which  the 
petition  is  founded  creates  the  relation  of  principal  and  agent 
between  the  appellant  and  the  firm  of  Hildebrand  A  Fugate 
for  the  sale  of  the  powders  mentioned  therein;  and  that  by 
the  terms  of  that  contract  the  title  to  the  goods  remained  in 
appellant  as  consignor  until  sold  by  such  firm  as  such  agent; 
and  that  the  proceeds  of  such  sales  vested  in  appellant  as 
soon  as  the  sales  were  made;  and  that  the  firm  of  Hildebrand 
4  Fugate  became  trustee  to  collect  and  pay  over  to  appel- 
lant such  proceeds,  less  their  commissions  and  other  lawful 
charges.  And  appellant  further  contends  that  the  fund  aris- 
ing  from  such  sales  is  a  trust  fund,  which  the  appellant,  as 
<estui  que  trusty  may  follow  into  whatever  shapes  or  forms  it 
may  pass,  so  long  as  it  can  be  identified;  and  that  the  {bloU 
stated  in  the  petition,  while  they  show  that  the  fund  has 
become  commingled  and  consolidated  with  the  funds  and 
assets  of  the  insolvent  firm,  yet  that  equity  will  fasten  the 
trust  upon  the  estate  of  the  failing  partnership  by  making 
appellant  a  preferred  creditor  so  as  to  get  the  alleged  trust 
fund  out  of  the  estate  in  the  hands  of  the  receiver* 
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Both  of  these  propositions  are  disputed  bj  the  appellees. 
They  concede  that  the  contract  does  create  an  agenoj;  that 
the  firm  of  EQIdebrand  &  Fugate  was  thereby  made  the  agent 
«f  appellant  to  sell  their  powders;  that  the  property  hi  Ibe 
goods  consigned  remained  in  appellant  as  the  consignor  vntil 
the  sale  took  ^^  place;  and  that  thereupon  said  firm  ceased 
to  be  an  agent  as  to  so  much  and  such  part  of  the  goods  eon* 
aigned  as  had  been  sold  by  such  consignees,  and  they  there- 
upon became  the  debtor  of  the  consignor^  the  appellant^  fbr 
the  price  stipulated  in  the  contract,  less  their  eommissionB 
and  lawful  charges. 

The  appellant's  learned  counsel  concede  that  this  would  bo 
the  legal  status  and  result  under  and  by  virtue  of  the  terms 
of  the  contract,  if  its  terms  had  been  complied  with  by  Hilde* 
brand  &  Fugate  in  executing  to  appellant  the  sixty  day  notes 
at  the  stipulated  times  for  the  amount  of  the  sales  of  powder 
by  them  made,  less  their  commissions  and  lawful  charges. 

The  concession,  then,  is  that  while  the  relation  of  principal 
and  agent  is  created  by  the  contract  to  sell  goods  by  Hildo" 
brand  A  Fugate,  as  such  agents  for  appellant,  and  that  the 
property  in  the  goods  remained  in  the  appellant  until  a  sale 
took  place,  in  pursuance  of  the  contract  of  agency,  yet  thatp 
when  that  contract  was  carried  out,  the  relation  of  principal 
and  agent  ceased  at  that  point,  and,  by  virtue  of  the  contract, 
a  new  relation  arose,  namely,  that  of  debtor  and  creditor,  for 
the  amount  for  which  the  goods  sold,  less  commissions  and 
oharges. 

The  only  difference,  therefore,  between  counsel  on  both 
aides  as  to  this  point  is  that  appellant's  counsel  contend  that 
a  different  relation  between  the  parties  than  that  provided  in 
the  contract  may  arise  or  be  created  by  the  act  of  one  of  the 
parties  thereto  without  any  new  contract,  or  the  modification 
of  the  old  by  mutual  agreement  of  both. 

Such  a  doctrine  is  at  variance  with  the  plainest  and  most 
familiar  elementary  principles  of  the  law  of  contracts. 

It  is  manifest  that  the  contract  fixes  the  relations  between 
^^  the  parties  thereto  at  every  stage  of  the  transactions  pro- 
vided for  therein.  It  is  also  manifest  that  the  failure  to  exe- 
cute the  notes  at  the  times  specified  in  the  contract  to  pay 
the  proceeds  of  the  sales  made  during  the  several  periods 
specified  therein,  to  the  appellant,  less  the  commissions  and 
oharges,  does  not  change  the  terms  of  the  contract,  nor  doea 
it  release  the  obligation  of  the  firm  of  Hildebrand  A  Fugato 
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to  paj  appellant  such  amounts.  If  it  did,  then  Hildebrand 
A  Fugate,  having  made  improvident  sales  on  credit  to  pmy 
chasers  who  afterward  proved  insolvent  and  unable  to  pay^ 
eould  take  advantage  of  their  own  wrong,  refuse  to  executo 
the  notes  in  violation  of  their  contract,  and  then  insist  om 
throwing  the  loss  on  the  appellant  in  further  violation  of  their 
contract.  The  terms  of  the  contract  vest  the  property  of  th» 
proceeds  of  the  sales,  whether  made  for  cash  in  hand  or  oa 
credit,  in  the  firm  of  Hildebrand  &  Fugate,  and  obligate  them 
to  pay  in  sixty  days  after  the  close  of  each  period  specified 
during  which  sales  were  made. 

The  obligation  thus  created  is  not  that  of  an  agent  to  his 
principal,  but  that  of  a  debtor  to  his  creditor.  Their  failure 
to  execute  the  notes  therefor,  pursuant  to  the  contract,  doe» 
not  change  their  respective  relations  to  each  other,  nor  tho^ 
obligation  of  Hildebrand  &  Fugate  to  pay. 

The  appellant's  learned  counsel  attempt  to  liken  the  trans- 
action to  a  sale  of  personal  property,  where  the  title  to  the 
property  will  not  pass  until  the  terms  of  the  sale  are  com* 
plied  with.     For  instance,  if  a  sale  of  such  property  is  mad» 
for  cash  in  hand,  or  for  notes  to  be  executed  for  the  purchase 
price.    In  such  a  case  it  is  said  the  title  will  not  pass  until 
the  purchase  price  is  paid  or  the  notes  executed.    And  they 
apply  this  principle  to  the  proceeds  of  the  sales  of  powder. 
But  the  contract  in  ^^^  this  case  provides  for  the  vesting  of 
the  title  to  the  proceeds  of  sales  in  Hildebrand  &  Fugate 
before  the  time  for  the  execution  of  the  notes  or  the  payment 
of  the  money.    It  makes  no  provision  for  a  report  of  even 
the  names  of  the  purchasers  of  the  powder,  much  less  the 
amounts  purchased  by  each,  nor  the  obligations  entered  inte 
by  each  {o  pay  therefor.     Had  the  contract  contemplated 
that  the  appellant  in  any  event  had,  or  was  to  have,  any 
title  to  or  interest  in  such  proceeds,  it  would  most  likely 
have  contained  such  a  provision.    It  clearly  contemplated 
that  Hildebrand  &  Fugate  assumed  all  risks  of  the.solvency 
and  honesty  of  the  purchasers  of  powder  as  their  debtors^ 
and  that  appellant  assumed  all  risks  of  the  solvency  and 
honesty  of  Hildebrand  &  Fugate,  as  appellant's  debtors,  for 
the  proceeds  of  sales  of  powder,  less  commissions  and  charges. 

Tke  case  of  Nutter  v.  Wheeler^  2  Low.  846,  is  very  much 
like  Uie  present  case  in  every  respect 

The  court,  in  that  case,  on  pages  348  and  849,  said:  ''And  ii 
it  flain  that  the  goods  sent  to  Boston  by  the  defendants^ 
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from  time  to  time,  remained  their  property  until  they  were 
aoldy  and  that  when  a  Bale  occurred  Gear  became  immedi- 
ately the  debtor  at  a  fixed  price,  and  was  bound  to  pay  at  a 
definite  time,  and  that  he  never  consulted  with  them  about 
terms  or  parchasers,  or  any  thing  else,  except  the  variations 
of  the  trade  price;  never  accounted  to  them  or  was  expected 
to  account   as  agent,  or  was  subject  to  their  directions,  ex- 
cepting as  to  the  tools  remaining  in  his  hands  undisposed  ot 
As  to  those  goods  sent  to  Boston,  he  may  be  described  as  a 
bailee,  having  power  to  sell  as  principal.     Until  a  sale  was 
made,  the  property  in  the  goods  remained  in  the  defendants, 
and  they  were  well  justified  in  reclaiming  those  which  re- 
mained on  hand  at  the  time  of  the  failure  of  Gear.    But, 
after  the   goods  were  sold,  the  agreement  appears  to  have 
***  been  that  Gear's  credit  only  was  looked  to.    Perhaps 
there  were  conveniences  in  this  mode  of  conducting  the 
business.     Whatever  profit  or  loss  Gear  might  make,  or 
whateyer  credit  he  might  give,  the  defendants  had  a  fixed 
pAce   and  a  fixed  time  of  payment     He  never  consulted 
them  about  his  sales,  or  rendered  any  account  of  sales*    The 
prohibition  against  selling  below  the  trade  price  is  a  yery 
common  one  between  a  manufacturer  and  those  who  buy  of 
him  to  sell  again,  and  is  intended  to  prevent  a  ruinous  com- 
petition between  sellers  of  the  same  article.    I  have  oftea 
known  this  arrangement  to  be  made  by  a  patentee  and  his 
various  licensees.  It  has  but  little  tendency  to  prove  agenoy. 
•  •  •  •  But  the  real  inquiry  in  all  cases  is,  whether  the  credit 
was  given  to  the  person  sought  to  be  charged  by  the  person 
seeking  to  charge  him.  .  .  •  •  If  the  relation  of  the  parties 
was  such  as  I  have  considered  it,  then,  even  as  to  the  goods 
which  had  once  been  consigned  to  Gear,  he  should  be  con- 
sidered as  the  purchaser,  subject  only  to  the  understanding 
that  he  was  neither  the  owner  of  them,  nor  liable  to  pay  for 
them  until  he  had  succeeded  in  finding  a  purchaser;  but 
when  he  did  sell  he  immediately  became  the  principal,  and 
the  defendants  ceased  to  have  the  rights  of  a  consignor,  and 
could  not  follow  the  goods  or  their  proceeds  as  undisclosed 
principals." 

Among  the  authorities  cited  in  the  above  opinion  is  the 
late  English  case  of  ExparU  White,  L.  R.  6  Ch.  App.  897. 
That  case  was  almost  an  exact  parallel  to  the  case  at  bar, 
and  it  was  there  held  that  the  prooeede  of  saeh  sales  vested 
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in  the  person  who  had  been  agent  until  the  sale  was  made, 
and  that  thereupon  he  became  a  debtor. 

It  was  said  by  that  high  court,  on  pages  400  and  401,  that: 
'*Mr.  Nevill  was  not  to  pay  immediately;  and  if  he  sold  for 
cash,  it  seems  to  me  impossible  that  Towle  &  Co.  ^^*  could 
have  any  right  to  say,  '  You  have  sold  the  goods  for  cash; 
therefore,  hand  over  the  money  to  us  at  once.'  Nevill  would 
have  said,  *  No;  the  bargain  between  us  is  that  I  am  to  give 
you  an  account  at  the  end  of  the  month,  and  to  pay  you  at 
the  end  of  another  month.  My  selling  for  hard  cash  does 
not  alter  the  nature  of  the  bargain  between  you  and  me,  or 
entitle  you  to  call  upon  me  to  hand  the  moneys  over  to  you, 
or  to  put  the  moneys  in  medio  and  keep  them  for  you.'  The 
proceeds  of  sale  were  his  own  moneys,  •  .  •  .  and  he  was  at 
liberty  to  deposit  them  with  a  banker,  or  deal  with  them  as 
he  pleased."  On  appeal  to  the  House  of  Lords  this  case  was 
afSrmed:  21  Week.  Rep.  465.  To  the  same  e£fect  is  In  rt 
Linforthy  4  Saw.  870. 

We  are,  therefore,  of  opinion  that  the  proceeds  of  the  sahs 
•f  powder  under  the  contract  were  the  property  of  the  firm  of 
Hildebrand  &  Fugate,  and  that  the  appellant  has  only  a 
•laim  as  a  common  creditor  against  the  assets  of  said  firm  ia 
the  hands  of  the  receiver  of  the  firm. 

The  appellant's  counsel  suggest  that  the  court  below  ought 
to  be  reversed,  even  though  we  should  reach  the  conclusions 
above  stated,  because  it  is  claimed  the  intervening  petition 
states  facts  sufficient  to  enable  appellant  to  obtain  an  allow- 
ance  of  the  claim  as  a  common  creditor  of  the  firm.  But  the 
theory  upon  which  the  intervening  petition  proceeds  is  wholly 
at  variance  with  such  an  allowance.  It  proceeds  upon  the 
theory  that  no  such  relation  as  debtor  and  creditor  ever 
existed  between  the  appellant  and  the  firm  of  Hildebrand 
A  Fugate;  that  the  relation  was  that  of  principal  and 
agent,  trustee  and  cestui  que  trust.  It  proceeds  upon  the 
theory  that  the  proceeds  of  the  sales  of  powder  always  be- 
longed, and  still  belong,  to  the  appellant  in  equity,  and  that 
the  firm  of  Hildebrand  &  Fugate  held  them  as  trustee  for 
appellant's  ^^'  benefit;  and  it  seeks  to  follow  them  into  the 
assets  of  that  firm  in  the  hands  of  its  receiver,  and  invokes 
the  aid  of  equity  to  fasten  the  trust  upon  them  and  hold 
them  for  appellant's  benefit 

It  is  a  familiar  and  well-established  rule  that  a  pleading 
mast  proceed  upon  soma  one  single  definite  theoiyi  and  it 
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must  be  good  upon  that  theory  or  it  will  be  held  insufficient 
ma  demurrer,  however  sufficient  it  might  be  on  some  other 
theory:  Feder  v.  Field,  117  Ind.  386;  Firtt  Nat.  Bank  etc.  v. 
Rootf  107  Ind.  224;  Louisville  etc.  By.  Co.  v.  Godman^  104  Ind. 
490;  Chicago  etc.  R.  R.  Co.  ▼•  BilU.  104  Ind.  18;  Leeds  ▼• 
City  of  Richmond,  102  Ind.  872;  Holderman  y.  MMer,  102  Ind. 
S66;  Bremmerman  ^.  Jennings,  101  Ind.  263. 

The  idea  of  making  the  intervening  petition  the  basis  for 
an  allowance  of  the  claim  to  appellant  as  a  common  creditor 
seems  to  be  an  afterthought  put  forth  in  the  reply  brief  for 
the  first  time. 

The  intervening  petition,  for  the  reasons  already  stated, 
does  not  state  facta  sufficient  to  constitute  a  cause  of  action, 
or  to  entitle  appellant  to  any  relief  on  the  theory  upon  which 
it  proceeds. 

The  conclusion  reached  makes  it  wholly  unnecessary  to 
pass  on  the  very  interesting  question  so  ably  discussed  in  the 
briefs  as  to  whether  equity  would  follow  a  fund  and  fasten 
a  trust  upon  it  under  the  circumstances  described  in  the  inter- 
▼ening  petition,  and  we  intimate  no  opinion  thereon.  It  is 
sufficient  to  end  our  inquiry  in  that  direction  when  we  reach 
the  conclusion  we  have,  that  the  proceeds  of  the  sales  of  pow- 
der never  were  a  trust  fund.  We  are,  therefore,  of  opinion 
that  the  general  term  did  not  err  in  affirming  the  ruling  of 
the  special  term  in  sustaining  the  demurrer  to  the  interven- 
ing petition. 
The  judgment  of  the  general  term  is  a£frmed. 

0698IOVMB1IT  foa  Sals  Vvts  Txtlb^  Whbv.— A  oonsignmeat  Is  not  a 
•ila.  It  oonauti  of  one  person's  sending  goods  to  another  to  be  sold  or  die* 
posed  of  by  the  Utter  for  and  on  aocoont  of  the  former.  The  agent  em- 
ployed to  sell  goods  or  merchandise  oonsigned  or  deliTered  to  him,  by  or  for 
his  prineipal,  for  a  compensation,  is  commonly  called  a  factor;  bnt  the  sim- 
plo  ftMst  of  consignment  of  goods  to  the  consignee  is  by  no  means  notice  to 
bins  that  the  consignor  holds  him,  m  a  purchaser  of  the  goods,  foi  their 
prioti  Pedt  v.  RUehejf,  66  Mo.  114.  In  commercial  transactions  the  house 
that  rsoeiTea  and  sells  any  commodity  for  another  party  gnsrantees  the 
pricey  less  the  agreed  commissions,  but  gives  no  security  to  make  this  guar* 
anty  good.  The  responsibility  of  the  house,  and  of  every  member  of  it,  is 
pledged  to  the  oonsigoor,  and  their  credit  is  accepted  as  satisfactory  when 
the  oonaignment  is  made:  Oould  r.  Lee,  65  Pa.  St.  iM).  The  mere  shipment 
of  goods  does  not  always  vest  the  property  in  the  consignee,  though  he  is  a 
purchaser,  as  there  may  be  some  condition  unperformed,  or  circumstancea 
indaoing  the  shipper  to  retain  in  his  own  hands  the  ultimate  appointment 
of  the  consignment:  Steamboat  John  Owen  v.  Johneon,  2  Ohio  St.  142.  Hence^ 
a  sonaiguee  of  goods  lor  sale  tncnrs  no  liabili^  until  he  haa  aooepted  tbs 
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•onsignments  Du  Pelrat  ▼•  Wo{fe^  29  K.  T.  436.  Kor  can  he  reoeiTe  ftiiy 
benefit  from  it  until  aooeptanoe:  Bank  of  RoeheUer  ▼.  J<me$t  4  N.  T.  40?f 
M  Am,  Deo.  290.  Bat  after  acceptanoe  he  is  boond  by  the  terms  pre* 
Mribed  by  the  shipper,  and  cannot  refnse  to  comply  with  the  orders  whidi 
accompany  the  oonsignment:  LorakiA  ▼.  Cartvnightf  %  Wash.  O.  (X  151f 
Watk»r.  BnM,  4  DalL  889;  Octton  ▼.  HWer,  62  Miss.  7;  We^  w.  Adama. 
17  Oonn.  878;  Beadiet  w.  Bartmus,  7  Baxt  470.  It  most  be  obeenred,  how- 
tTer»  that  the  action  of  the  consignee  in  accepting  or  refusing  a  oonsignment 
does  not  affect  the  oonsignor's  title  to  the  goods  eonsigned,  though  an  ao- 
oeptanoe of  the  oonsignment  does  fix  a  liability  upon  the  consignee:  Ohe^fi 
▼•  Sejfner,  31  La.  Ann.  694.  The  factor,  therefore,  has^  ordinarily,  no  prop* 
•rty  or  interest  in  the  goods  beyond  his  oommissions,  and  cannot  oontrol 
the  right  of  the  principal  over  them  ( Walter  r.  Sou,  2  Wash,  a  0.  288; 
CM  r.  ItUntM  Cent  H.  R.  Oo.,  88  lU.  394;  Beadlu  r.  Hartmus,  7  Baxt.  476; 
Ogdm  T.  Coddington,  2  K  D.  Smith,  817;  Bonner  r,  Marah,  10  Smedes  k  M, 
876;  48  Am.  Dec.  764;  Bank  qf  Rochester  r.  Jonee^  4  N.  Y.  497;  66  Am.  Dee. 
990;  Stc^ffbrd  r.  WM,  Hill  ft  D.  Supp.  213),  as  the  title  is  in  hims  Sturm  r. 
Boker,  160  U.  &  312;  WaUer  r.  Rose,  2  Wash.  0.  C  283;  Ookb  ▼.  nUnoh 
Oeni.  R.R.Oo.,SS  IlL  394;  Benny  ▼.  Rhodee,  18  Mo.  147;  69  Am.  Dec  293| 
Idndiey  v.  Downing,  2  Ind.  418;  Bonner  t.  Marsh,  10  Smedes  k  M.  876;  48 
▲m.  Deo.  764;  Bank  qf  Rochester  r.  Jonte,  4  N.  Y.  497;  66  Am.  Dec.  290; 
St^ford  r.  WM,  HUl  k  D.  Supp.  213;  Cayuga  Couniy  NaL  Bamk  w.  DaMe* 
47  N.  Y.  631;  Beoan  r.  Cutkn,  7  Pa.  St.  281. 

The  consignor  is  liable  for  the  freight:  Hayward  ▼.  Middletom,  1  Mill 
Ck>nst.  186.  And  the  consignee,  having  no  title,  would  have  no  cause  eC 
action  against  a  carrier  for  negligence  or  delay  in  transportation:  Cobb  t« 
lUhck  CenL  R.  R.  Co,,  88  UL  394;  Ogden  v.  Coddmgton,  2  B.  D.  Smith,  817. 
Keither  can  the  title  of  the  principal  be  divested  by  the  factor's  transfer  eC 
the  goods  to  pay  a  private  debt:  Benny  v.  Rhodes^  18  Mo.  147}  69  Am.  Dee. 
t9Si  As  a  factor,  when  he  receives  goods  for  sale  on  commission,  he  undop* 
takes  to  aocount  for  those  he  may  sell,  and  to  pay  over  the  proceeds,  and  t» 
ledeliverthe  residue  on  demand:  Lmdiey  v.  Dauming,  S  Ind.  418.  As  the 
consignment  does  not  involve  a  change  of  title  it  cannot  be  subjected  by 
the  consignee's  creditors  to  the  payment  of  his  debts:  Stmrm  v.  Boker^  160 
U.  &  812,  830;  Moore  v.  HiUabrand,  16  AbU  N.  a  477.  Keither  has  the 
factor  any  right  to  pledge  the  goods  of  the  consignor:  Chicago  Taylor  I^iint 
ktg  Frem  Co,  t.  Lowell,  60  Oal.  464;  McCreary  v.  Gaines,  66  Tex.  486;  40 
Am.  Rep.  818;  Macky  v.  DUUnger,  73  Pa.  St  86;  Oommereial  Bank  v.  HuHt 
99  Ala.  130;  42  Am.  St.  Rep.  38.  One  essential  incident  to  trust  property 
is  that  the  trustee  or  bailee  can  never  make  use  of  it  for  his  own  benefitt 
Stnrm  T.  Bcker,  160  U.  S.  312;  330.  Sence,  a  factor  cannot  retain  the  pre- 
seeds  of  a  sale  of  goods  consigned  to  him  for  the  purpoee  of  canceling  a 
debt  held  by  him  against  the  person  from  whom  the  trust  is  derived:  BsM 
w.  Powell^  23  La.  Ann.  797;  Sueeesshn  of  Norton,  24  La.  Ann.  218.  A  factor 
who  receives  goods,  and,  in  his  own  name,  ships  them  to  another  market 
to  be  sold  by  a  subagent,  cannot  collect  the  proceeds  against  the  will  el 
the  owner.  After  the  sale  the  subagent  is  the  debtor,  and'^not  the 
lee^  of  the  principal:  Jackson  Ins,  Co,  ▼.  Partes^  9  Heisk.  296. 

Of  course^  if  the  &ctor  has  made  advances  upon  tha  merohandise 
rigned  to  him  for  sale,  he  has  a  special  property  or  Interest  in  the  oooaiga- 
■lent  to  the  extent  of  such  advances.  He  has  a  vested  interest  in  the  foo4» 
lor  his  protection,  and  as  security  for  his  advances  and  ohaigea  aad  interests 
whisk  would  eoaUe  him  to  hold  the  goods  against  thivd  paitiaa  er  aves  tiM 
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•onslgiior  bimself;  but  only  ao  far  m  woald  be  necesaary  for  hit  protootioa 
mad  seeority.  Hit  tttlo  ii^  therefore,  a  qaalified  one:  Moor$  r,  HiUabrand^ 
16  Abb.  N.  a  477;  OoUtm  ▼.  Hiiler,  62  Mite.  7.  The  legal  title  to  the  prop- 
er^ passee  to  him  to  carry  out  certain  deaignated  purpoacB,  and  he  ha^  the 
right  to  the  andistnrbed  poMcaalon  of  it  until  those  parpoeea  are  effected. 
The  consignee,  where  fae  has  made  adTauces,  has  title  to  the  extent  of  hia 
iniereet:  NeUon  r.  (^kagoeie.  R.  R,  Co.,  2  111.  App.  180;  Brooh  ▼.  Hanomr 
NaL  Bank,  96  Fed.  Rep.  SOI;  Beadle§  ▼.  HartmuB,  7  Baxt.  476;  Weed  r. 
Adamg,  S7  Gonn.  87S;  and  ia  regarded  aa  a  purchaser  for  Talue:  BcUl  ▼• 
Mimka,  21  Md.  406.  A  person  who  advances  money  upon  the  faith  that  the 
proceeds  of  g(M>ds  remaining  in  the  hands  of  the  owner  will  be  applied  to 
bis  reimbursement^  has  no  such  title  aa  will  support  an  action  for  their  de- 
livery: MeCmrdjf  ▼.  ^nwn.  1  Dner,  101;  but  the  moment  that  the  goods  are 
ligned  to  him,  and  put  in  the  possession  of  a  carrier  or  forwarder,  title 
ia  the  convignee^  and  the  consignors  would  have  no  right  to  change 
tbe  destination  of  the  goods,  or  even  to  exercise  the  right  of  stoppage  im 
h'wuuUu,  common  to  oonsignora,  where  they  have  already  received,  by  way 
«f  advance^  the  fnll  amount  of  the  proceeds  of  the  articles:  Siqfsrd  r.  WM, 
Hfll  A  D.  Snpp.  218. 

AocBPTANoi  Aim  Patkbmt  of  Draitb— Bills  of  Lading. — It  is  a  oom* 
Mon  mercantile  transaction  for  the  consignor  of  property,  upon  its  ship* 
ment,  to  draw  a  bill  of  exchange  or  draft  upon  the  consignee,  and  procure 
the  safne  to  be  discounted  upon  the  faith  of  the  bill  of  lading,  which  is 
transferred  and  delivered  with  it.  In  such  cases  the  bank  or  person  dis« 
ooantiiig  the  paper  acquires  the  title  to  the  property  described  in  the  bill  of 
lading  to  eecure  payment,  conditioned  upon  the  consignee's  accepting  the 
btU  or  draft.  If  property  is  delivered  to  a  carrier,  consigned  to  a  factor 
lor  aale,  the  consignee  only  acquires  title  thereto  in  case  the  shipment  is 
aooompaiiied  by  au  miconditional  consignment  in  pursuance  of  an  agree- 
ment to  ship;  and  an  owner  who  has  made  a  prior  agreement  to  consign 
goods  may,  notwithstanding,  impose  any  conditions  upon  the  consignment 
1m  chooees,  nud  the  consignee  can  only  acquire  title  by  performing  the  con* 
ditiona.  Rven  where  the  consignor  is  indebted  to  the  consignee  for  advanceSp 
and  has  agreed  to  ship  the  goods  to  the  latter  for  sale,  from  the  proceeds  of 
which  the  advances  are  to  be  repaid,  the  consignee  has  no  prior  secnrity 
against  the  goods  as  against  a  bank  discounting  a  bill  of  exoliange,  drawn 
by  the  consignor  against  the  consignee,  on  the  faith  of  a  bill  of  lading. 
Whether  the  delivery  of  property  by  a  consignor  to  a  carrier  vests  the  title 
m  the  consignee  is  largely  a  question  of  intention.  The  ordinary  mercantile 
transaction  of  discounting  a  draft  on  consignees,  and  attaching  the  bill  of  lad* 
ing  to  the  draft,  in  the  absence  of  any  further  explanation,  affords  prima  fade 
•videuce  of  an  intention  to  pass  the  title  to  the  goods  mentioned  in  the  bill  of 
lading,  to  the  extent  of  the  amount  called  for  by  the  draft.  In  support  of 
the  above  propoeitions,  see  note  to  Bank  qf  Eocftester  v.  Jonctt,  55  Am.  Dec 
SW,  300»  If  a  party  cnnsigns  goods  to  another,  and  draws  upon  the  con* 
signee  for  funds^  accompanying  the  draft  with  the  delivery  of  the  bill  of  lad- 
ing or  shipping  receipt  as  collateral  security  for  its  payment,  the  acceptance 
and  payment  by  the  consignee  of  the  draft,  accompanied  with  the  bill  of 
lading  or  shipping  receipt,  vests  in  him  a  special  property  in  the  goods  suf* 
icient  to  maintain  replevin  against  an  officer  who^  after  such  deliveryp 
attaches  tbsm  vpon  a  writ  against  ths  general  owner,  and,  although  ths 
draft  ia  not  paid  until  after  the  officer  has  levied  on  the  goods,  yet  if  ths 
^kalt  and  shtpfing  rsosipl  wars  dsUvsrsd  to  the  psyss  of  ths  draft  before 
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the  lery,  raoh  deliyery  will  bo  regarded  u  made  for  the  use  of  the  coniignee» 
and  when  he  pays  the  draft  hie  right  to  the  goods  will  relate  back  to  tbe 
time  of  the  delirerj  of  the  draft  and  shipping  reoeipt  to  the  payee  of  tbe 
draft»  without  referenoe  to  the  fact  as  to  whether  the  payee  of  the  draft 
paid  any  consideration  therefor  to  the  owner  or  not»  if  the  consignee  paid 
it  in  good  faith,  without  notioe  of  any  attachment  or  levy  on  the  goodst 
Peter9  ▼.  EHUoU,  78  111.  821. 

Salb  OB  OoNSiGNMBNT. — ^The  agency  to  eell  goods  and  retom  the  pro* 
eeedsy  or  the  specific  goods  if  not  sold,  stands  precisely  upon  the  saiae 
footing  as  a  bailment.  The  title  is  not  changed  in  either  case,  and  tha 
leoognixed  distinction  between  bailment  and  sale  "is  that  when  the  identi* 
eal  article  is  to  be  returned  in  the  same  or  in  some  altered  form,  the  ooa- 
tract  is  one  of  bailment,  and  the  title  to  the  property  is  not  changed.  Oa 
the  other  hand,  when  there  is  no  obligation  to  retnm  the  specific  article 
and  the  receiver  is  at  liberty  to  return  another  thing  of  value,  he  becomea 
a  debtor  to  make  the  return,  and  the  title  to  the  property  is  changed;  the 
transaction  is  a  sale":  Sturm  v.  Boker,  150  U.  8.  812, 829,  per  Jackson,  J, 
This  distinction  or  test  of  a  bailment  was  recognized  in  Powder  Oo,  ▼.  Bwrh' 
hardt,  97  U.  S.  110;  BamtM  Soft  A  Lock  Co.  ▼.  BJoth  etc.  T^baeco  On.,  88 
W.  Va.  158,  166,  poit,  p.  842;  Rahilly  v.  If  ifom,  8  Dill  420;  BreHi  r.  DUM, 
117  Pa.  St.  589;  2  Am.  St.  Rep.  706. 

It  is  evident  from  a  consideration  of  what  constitutes  a  aale  and  what 
constitntes  a  consignment  for  sale,  that  the  terms  and  conditions  under 
which  the  goods  are  delivered  are  not  always  dear,  and  that  the  transactioa 
may  be  either  a  sale  or  a  consignment  for  sale,  depending  upon  oertain  faots 
which  are  in  dispute,  doubt,  or  uncertainty.  In  such  cases  the  evidenea 
should  be  submitted  to  the  jury,  and  they  should  determine  the  issue  as  to 
whether  the  transaction  was  a  sale  or  a  consignment  for  sale.  Bepecially  is 
this  true  where  the  rights  of  the  parties  depend  upon  an  agreement  between 
them  which  can  be  gathered  only  from  statements  and  expressions  used  by 
them  in  letters  and  conversations  which  are  apparently  conflicting  and  in* 
oonsistent  with  each  other.  Under  such  circumstances  it  is  the  duty  of  the 
Jury,  and  not  of  the  court,  to  find  from  all  the  evidence  what  the  agreement 
really  was:  Rauher  v.  Sundback,  1  S.  Dak.  268;  Head  ▼.  MUier,  45  Minn. 
446;  Taeger  MiUing  Co.  v.  Brown,  128  Mass.  171;  LMteU  v.  Horion^  71 
Mich.  681;  CroOty  v.  Prtsideni  of  Delaware  et^  Canal  Co,,  119  K.  T.  334; 
HoUn-ook  V.  Wight,  24  Wend.  169;  35  Am.  Dec  607;  CM^,  IlUnoU  Cent,  R  B, 
Co.,  88  lU.  394;  BUaner  v.  Baddiff,  21  111.  App.  195;  Keieer  v.  Bsterly,  160  Pa. 
St.  100;  Breta  v.  Diehl,  117  Pa.  St.  589;  2  Am.  St.  Rep.  706.  And  evidence 
■bowing  the  nature  of  the  transaction  is  admissible,  as  that  an  order  for  goods 
was  given  in  response  to  a  proposition  to  deliver  the  goods  upon  consignments 
Beadv»  Miller,  45  Minn.  446,  or  that  the  consignee^  ezeroisiog  an  deotion,  ae- 
oepted  the  goods  as  a  purchaser:  Taeger  MiUing  Co,  v.  Brawn,  128  Mass.  171. 
Letterheads  may  also  be  considered  in  connection  with  the  letters  upon 
which  they  are  placed  in  determining  whether  a  consignment  of  goods  baa 
been  *' solicited  "  and  made:  Simpeon  v.  Pegram,  108  N.  0.  407.  But^  whera 
the  contract  is  clearly  expressed  in  writings  the  printed  billhead  of  the  in« 
▼oice  cannot  control,  modify,  (»  alter  it:  Sturm  ▼.  Boker,  150  U.  S.  812,  827. 
If  a  party  consigns  goods  to  another,  sending  bim  a  letter  of  advioe,  aad 
immediately  after  draws  upon  the  consignee  for  funds,  and  the  consignee 
aoeepts  the  drafts,  a  jury  is  warranted  in  finding  a  contract^  and  that  the  tilla 
to  the  goods  has  vested  in  the  consignee^  although  thare  !■  ao  oKpreat  agraa- 
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mmt  to  that  «ffeot:  HcUbmok  ▼.  Wigld^  24  Wend.  169;  35  Am.  Doo.  607. 
The  aooeptanoe^  howerer,  and  payment  of  drafts  drawn  on  general  aooonnt^ 
without  referenoe  to  any  particnlar  lot  of  goods  forwarded,  wQl  not  pa«i 
th«  title:  CMy.  UUm^  CenL  A  i2.  Ob..  88  111.  894. 

Sfboial  AoBixiCBirTii^FaAnDaLBirr  Aorbbmints.— The  authorities  ap- 
pear to  ahow  clearly  that  the  ooasigaor  of  goods  to  be  sold  on  oommission 
does  not  part  with  his  title  by  the  conaigDment;  that  he  oontiaaes  to  be  the 
tme  owner  until  the  goods  are  sold  by  the  oonaignee;  and  that  the  rule  is 
tile  same  whether  the  consignee  is  a  cf«Z  eredere  faxiOT^  or  is  under  advanoea 
for  the  principal,  (nr  ia  simply  an  agent  for  sale:  OommtrML  NaL  Bank  ▼. 
HeUbronner,  108  N.  Y.  439;  reversing  tha  same  case,  90  Jone4  ft  S.  388; 
Stm-m  ▼.  Boker,  150  U.  &  812;  Monies  8<\fe  A  Lock  Oo.  ▼.  Bheh  Broi. 
Tobacco  Co.,  38  W.  Va.  158,  poti,  p.  842;  Peek  ▼.  Heim,  127  Pa.  St.  600;  14 
Am.  St.  Rep.  86S. 

Therefore,  a  consignment  for  sale  does  not  rest  title  except  where  tha 

facte  of  the  case,  such  as  the  contract^  the  bill  of  lading,  and  the  invoice^ 

ahow  an  intent  to  gire  the  consignee  a  right  of  property,  free  from  any 

condition  whatever:  Cayuga  OoufUy  NaL  Bank  ▼.  DanieU,  47  N.  Y.  631.    It 

must  ba  oheerred,  however,  that  a  mere  agreement  to  ship,  though  founded 

upon  m  good  consideration,  gives  no  title:  Cayuga  Comity  Nat.  Bank  ▼• 

Danieia,  47  N.  Y.  631;  Firat  Nat.  Bank  v.  McAndrewe,  5  Mont  325;  61  Am. 

Bap.  61 ;  and  that  an  invoice  is  not  a  bill  of  sale  or  evidence  of  a  sale.  It  is  a 

mere  detailed  statement  of  the  nature,  quantity,  and  cost  or  price  invoiced, 

and  ia  aa  appropriate  to  a  bailment  aa  it  is  to  a  sale.   Hence,  standing  aIon(«, 

it  ia  never  regarded  as  evidence  of  title:  Sturm  v.  Boker,  150  U.  S.  312, 82Sb 

But  the  delivery  of  a  bill  of  lading  to  a  bank  for  the  purpose  of  securing  the 

payment  of  drafta  drawn  by  the  consignor  upon  the  consignee,  and  dia- 

eounted  by  the  bank,  is  sufficient  to  transfer  the  title  to  the  property  oov 

ered  by  the  bill  of  lading,  subject  to  be  divested  only  by  acceptance  of  the 

draft:  Cayuga  County  Nat,  Bank  v.  Daniele,  47  N.  Y.  631.     It  thus  appears 

tiiat  outaide  of  ordinary  consignments  for  sale  the  question  as  to  whether  a 

transaction  ia  a  sale,  or  a  consignment  for  sale,  depends  upon  the  particular 

eontract  between  the  parties;  and  after  a  sale  by  an  agent,  whic^  entitles 

his  principal  to  a  cash  payment^  the  principal  may  take  the  agent's  notes  in 

lien  of  cash  without  converting  the  agent  into  a  purchaser  of  the  goods,  if 

1m  was  in  fact  an  agent  to  sell  at  the  time  the  sale  was  effected:  National 

Bank  v.  Goodyear,  90  Ga.  711. 

Some  illustrations  of  the  subject  taken  from  the  more  recent  deoisiona 
are  as  follows:  A  contract  by  which  one  person  receives  goods  on  consign- 
ment to  be  sold  by  him  as  agent  of  the  consignor,  monthly  reports  to  be 
nadcy  the  goods  to  remain  on  consignment  as  the  property  of  tiie  consignor 
imtil  paid  for  in  full  by  the  consignee,  and  all  proceeds  of  sale  to  belong  to 
the  consignor  until  he  is  paid  the  invoice  price  in  cash,  which  is  payable  as 
aalea  are  made,  is  one  of  bailment  for  sale  and  agency,  and  not  of  absolute 
■ale^  although  it  provides  that  the  compensation  of  the  consignee  shall  be 
any  surplus  over  the  price  named  in  the  contract;  that  goods  removed  from 
kii  place  of  business  shall  be  paid  for  immediately;  that  he  shall  pay  all  ex- 
penses, chargesy  and  taxes,  and  assume  all  risks  of  loss  or  damage,  but  that 
vpon  hia  failure  to  aell  or  to  comply  with  any  condition  the  oonsignor  may 
terminate  the  agency,  and  goods  remaining  on  hand  are  to  be  subject  to  hia 
efder  free  from  charges:  National  Bank  ▼.  Ooodyear,  90  Oa.  711.  A  eonaigB- 
I  of  foods  to  a  retail  dealer  to  be  acid  at  not  laaa  than  »  esrtaia  price  lor 
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•Mb,  wifk  aa  Agnement  that  he  nuiy  retain  the  ezceae  abore  that  prioe  as 
eommlnioDii^  and  that  he  shall  return  on  demand  the  goods  or  money  rs- 
•eived  for  them,  does  not  oonstitnte  a  sale  as  to  the  creditors  of  sneh  dealers 
Mo§encram  ▼.  HaneheU,  30  Ul.  Appu  283.  The  title  does  not  pass,  of  ooam% 
where  the  goods  oodsigned  are  to  1>e  held  as  the  property  of  the  eonsij^nort 
Mhod  T.  Palmer,  11  Me.  414;  26  Am.  Dec.  S47;  w  where  they  do  not  reaoh 
Ihe  consignee:  Alexander  ▼.  TomUnton,  40  Ark.  216.  Neither  does  titio 
pass  to  the  oonsigaee  where  the  consignor  is  to  stock  the  consignee  with 
•oal,  wood,  and  bark  to  be  sold  at  retail,  the  consignee  to  be  paid  so  mnek 
a  too  for  doing  the  bnsinessi  and  the  consignee  to  pnrohase  from  the  con* 
■ignor  snch  as  may  be  reqaired,  and  to  acoonnt- monthly,  and  the  consignor 
to  fix  the  price,  retail  and  wholesale,  not  abore  the  lowest  market  prioet 
Audenried  ▼.  BeUeley,  8  Allen,  802;  or  where  the  consignee  is  to  sell  at  a 
certain  price  and  to  have  a  commission  on  each  machine  sold,  and  to  gnsr- 
aatee  the  notes  taken,  the  unsold  machines  to  be  paid  for  in  notes  or  stored 
for  the  consignor  at  his  option:  Wdr  Plow  Co*  t.  ParUr,  82  Mo.  23.  Nor 
does  title  pass,  before  delivery,  in  a  shipment  of  bullion  made  without  ■» 
tioe  to  the  consignee,  the  proceeds  to  be  credited  when  a  sale  shall  be  mads^ 
to  advances  prevtonsly  made  by  the  consignee:  First  NaL  Bank  t.  McAw^ 
drewif  6  Mont.  325;  51  Am.  Rep.  51.  A  statute  providing  that  if  a  persoa 
transacting  business  as  a  trader  with  the  addition  of  the  words  "  factor," 
"agent," etc.,  shall  fail  to  disclose  his  principal,  the  goods  shall  be  liabU 
lor  his  debts,  is  not  intended  to  include  the  case  of  an  agent  holding  uA 
selling  machinery  on  commission,  although  his  name  has  after  it  on  his  bnsU 
BOSS  sign  the  words  "  Mfrs.  Agent ":  Brown  Jffg,  Oo,  ▼.  Deering,  36  W.  Va. 
255.  And  if  a  principal  agrees  to  furnish  bis  agent  on  consignment  oertaia 
mauafactnred  articles,  at  a  stipulated  price,  to  be  paid  for  when  sold,  suck 
articles,  when  so  furnished,  remain  the  property  of  the  principal  until  eold 
to  a  bona  fide  purchaser,  and  are  not  subject  to  the  debts  of  the  agents  If 
the  articles  are  sold  to  pay  such  debts  the  purchaser  would  get  no  title  as 
against  the  principal:  Bamea  Sa^fe  A  Lock  Co,  r.  Block  Brot.  Tobacco  Co.,  88 
W.  Va.  158,  poti,  p.  842.  For  further  illustrations  which  show  a  oonsiga> 
sent  and  not  a  sale,  see  Denney  ▼.  Wheelwright,  60  Miss.  733;  Sturm  ▼.  BckeTf 
150  U.  8.  312;  note  to  BretM  ▼.  DieK  2  Am.  St.  Rep.  711,  on  distinction  be- 
tween sale  and  bailment;  Brown  Broe,  S  Co,  ▼.  BUUngton,  163  Pa.  St  76| 
48  Am.  St.  Rep.  78a 

On  the  other  hand,  the  agent  or  consignee  may,  by  express  written  con- 
tract, fasten  upon  himself  a  primary  liability  for  goods  consigned  to  him 
for  sale:  Wheeler  A  Wilson  Hfg.  Co.  v.  Law,  62  Wis.  635.  If  he  is  under 
an  obligation  to  pay  for  the  goods  delivered,  and  not  merely  to  keep  them  oa 
deposit  or  for  sale,  the  transaction  is  a  sale,  and  not  a  bailment:  Woodward 
T.  Boone,  126  Ind.  122.  So^  where  the  consignee  is  to  settle  for  all  goods 
en  hand  at  the  end  of  the  year  by  giving  his  note,  and  the  goods  ars  fur- 
nished at  schedule  prices,  the  vendors  can  make  no  claim  to  the  goods  sold 
•r  removed  from  their  warehouse  by  the  consignee  who  has  become  bank- 
rupt: In  re  Lit^orth,  4  Saw.  870.  Again,  a  consignee,  by  the  terms  of  hia 
agency,  may  be  the  agent  of  the  oonsignor  until  the  oonsigned  goods  ars 
sold;  and  when  they  are  sold,  become,  as  between  him  and  the  consignor^ 
Ihe  purchaser  of,  and  principal  debtor  for,  the  goods  sold:  Nutter  t. 
Wheeler,  S  Low.  848. 

AonoMs— Attaokiikit— Ba^KBUFTor—Loaa  of  CkMMb— As  the   tttto 
to  geodfl  in  a&  ordinary  aonsignaent  lor  sale  Is  in  tho  oonsignor,  an  attaok 
ei  tko  goods  or  kfj  of  sassatioa  upon  theiu,  or  their  ptosssdi  kf  ikm 
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«reditan  of  Uw  eoiiBigBM^  li  wltbont  Jnrtsdletioii,  and  vM;  Barnard  ▼. 
KMe,  64  N.  Y.  516;  Powdl  t.  Brumier,  86  Ga.  531;  MeCfoUtmffh  r.  Porter.  4 
Watto*&177;  89  Am.  Daa  68;  ^tol t. FaiiiMr,  11  Mc 414; 26  Am.  Dmu 
•47;  f  Ammt  ▼.  i?mle/iif,  81  HL  App.  196. 

Thm  good*  may  bo  oeixod  by  9m  attaching  oreditcnr  of  fbo  ooiuignor  boforo 
'ttioy  reaeh  the  oontignoot  Bomner  ▼.  MarA,  10  Smodot  ft  M.  876;  48  Am.  Doou 
754;  FbrU  NaL  Baakr.  MtAfudrmm.  5  Mont  825;  51  Am.  Bop.,  51;  and 
Hm  ooDoignor  may  leployy  thorn  from  an  offioer  loTying  an  oxeontioa  oa 
Hiom  agunat  tho  oonsigneot  Akaocaider  ▼•  TamUnaom^  40  Ark.  216.    8<h  bo* 
ioro  tho  property  hat  reachod  tho  conaignoo^  tho  eonsigncNr  may  tranafor  tho 
titlo  to  tho  gooda  to  a  third  person,  by  an  assignment  of  the  biU  of  Udini^ 
or  CTon  by  a  doUrory  thereof  with  intent  to  pass  the  title:  Bank  pf  Roeketttt 
▼•  /o«ei^  4  N.  T.  497;  65  Am.  Deo.  990l    Again*  in  an  notion  involTing  tho 
iitlo  to  goods  oonsignod  foroale^  the  assignee  or  reoeiver  in  insolTonoy  osa 
assert  no  hotter  olaim  than  tho  oontignoo:  Head  ▼•  Miners  45  Minn.  446; 
and  the  prinoipalof  a  bankrupt  factor  may,  therefore^  recover  from  the  as* 
oigttoo  any  goods  remaining  unsold,  or  any  proceeds  of  a  sale  of  snoh  goods 
which  tho  assignee  has  sold,  or  which  can  be  specifically  distinguished  from 
Hm  property  of  tho  bankruptt  NuUer  ▼•  Wheeler^  2  Low.  846.    Bven  whoro 
tho  faetor  is  acting  under  a  del  crtdert  agreement,  if  nothing  more  than  tho 
rotation  of  principal  and  factor  exists^  the  principal  is  entitled  to  recover  in 
full  tho  proceeds  of  goods  sold  by  tho  factor,  and  which  haro  been  collected 
kfy  tho  factor's  assignee  for  the  benefit  of  creditors:  Oindre  ▼•  Kean^  31  Abb. 
N.  C.  100.    But  if  the  agreement  between  tho  parties  establishes  tho  rela- 
tion of  buyer  and  seller,  instead  of  that  of  principal  and  agent,  tho  principal 
oannot  recoTor  from  tho  assignees  of  his  consignee  the  proceeds  of  goods  sold 
by  tho  latter,  and  collected  by  such  assignees,  or  recover  on  tho  notes  of  tho 
purchasers  of  such  goods  in  the  hands  of  tho  assignees:  In  ro  Lhtforik,  4 
•Saw.  370.    If  goods  have  been  shipped  on  a  cfef  eredert  commission  the  titlo 
to  tho  unpaid  purchase  money  for  goods  sold  by  tho  factor,  remains  in  tho 
ahippor,  and,  if  attached  by  the  creditors  of  tho  factor  ho  may  recover  d 
the  aheriff  the  amount  roceiirod  by  him  under  tho  attachment:  ifoors  T*  BU* 
iabrand,  87  Hun,  491. 

On  the  other  band,  a  factor  who  has  made'advanoos  on  goods  oonsignod  to 
'  Idm  for  sale  has  such  an  interest  in  them  as  will  support  an  action  by  him 
to  recover  the  goods  from  one  to  whom  they  have  been  wrongfully  deliverodi 
JItahMtffk  T.  Wiman,  9  N.  T.  559.  He  may  sue  a  carrier  for  their  loss^ 
wasto^  or  wrongful  conversion;  Adams  r.  BiueU»  28  Barb.  382;  or  maintain 
replevin  against  an  officer  who  attaches  them  upon  a  writ  against  the  gen* 
oral  owner:  Peter§  ▼.  EllioU,  78  HL  321;  or  replevin  against  an  attaching 
oroditorof  tho  consignor,  to  whom  tho  officer  making  the  attachment  had 
delivered  tho  goods:  NemnUh  ▼•  Dyeing  etc  Co.,  I  Curt.  130;  or  trespass 
for  a  wrongful  attachment  by  the  creditors  of  tho  consignor:  HaiUday  v. 
EamUton,  1 1  Wall  560.  Tho  factor's  interest,  however,  being  limited  to  tho 
•amount  of  his  advances  and  charges,  an  attachment  by  a  creditor  of  the  con- 
signor will  bind  any  surplus  loft  in  tho  hands  of  tho  factor  after  his  claims 
for  advances  and  charges  have  boon  satisfied:  PaUer$on  ▼.  Perry,  10  AbK 
Pr.  82.  It  is  error,  however*  in  an  action  of  replevin  by  a  consignor  whoro 
only  an  alternative  judgment  for  a  return  of  tho  property  or  the  value 
thereof  is  authorised,  to  direct  a  verdict  for  tho  plaintiff  for  the  value  of  gooda 
in  the  hands  of  a  ^ustor,  loss  tho  factor's  advances  and  oommissions:  IFood  ▼• 
Orser,  25  N.  T.  848.  Tho  rights  of  tho  oonsignoe  who  has  refused  to  accept 
%  shipment  of  goods  to  him,  and  who  attaohoa  tho  goods  aa  an  ordinal/ 
Ajl  8r.  Bar.,  Vou  ZLy.->14 
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enditor,  tn  labordlnafee  to  the  righto  of  an  intenrenor  who  ha*  adraaoed  oa 
th«  good%  and  hold%  at  the  traiuferee  of  the  oonaignor,  the  bill  of  ladingt 
Ckapin  T.  OMt^  81  La.  Ann.  846.  WhUe  gooda  ooneigned  to  a  factor  for  lalo 
remain  tho  property  of  the  oonsignor,  and  are  not  enbjeot  to  the  debto  of  tho 
faetor,  a  oonaignmeat  made  for  the  parpoea  of  oorering  ap  a  aalo^  and  pre- 
eenring  a  lien  in  the  sellors  for  the  price  of  the  gooda,  ia  roid,  as  respeoto  ered* 
itora  of  the  bnyert  Peek  w.  Hum,  127  Pa.  St.  500;  14  Am.  8t  Rep.  8tfS,  and 
note;  OMekering  T.  BoMtreae^  130  HI  206;  17  Am.  St.  Rep.  807. 

Another  effect  of  the  fact  that  the  title  reeto  in  the  consignor  in  a  consign- 
ment for  sale  is  that  the  consignee  is  not  liable  for  loea  before  acceptance  of 
the  consignment:  Da  Peirai  r,  Wolfe,  29  K.  T.  436;  or  afterward,  where  he 
baa  followed  Uie  shipper's  inatructions,  and  the  destruction  has  not  been 
caused  by  the  factor's  fault:  Milhurn  Wagon  Oa.  r,  Bvang,  80  Minn.  89; 
BatTow§  r.  Ouetiway^  37  Mich.  481;  though  he  would  be  liable  for  loss  in 
not  complying  with  such  directions;  Owdon  ▼•  Wright,  29  La.  Ann.  812; 
Houiei  T.  TlwaU,  18  Neb.  484.  Nor  could  the  factor,  if  the  goods  ara  da. 
•troyed  while  in  his  possession,  claim  their  Talue  for  the  benefit  of  the 
owner;  Stone  r.  Mayor  etc,  25  Wend.  167;  Mayor  etc  ▼.  8ton^  20  Wend.  139L 
The  consignee  is  not  liable  for  a  Ices  arising  from  the  actof  Ood:  Dwibar  t. 
Cfregg,  44  IlL  App.  527;  but,  if  he  accepto  an  invoice  expressly  stating  thai 
the  merchandise  is  at  his  risk,  he  will  be  liable  in  oaaa  of  loses  Bemateim  w. 
Watts,  84  Me.  139. 

"Sals  ob  Rbturn"  Contractb  exist  where  the  privilege  of  purchase  er 
return  is  not  dependent  upon  the  character  or  quality  of  the  property  sold, 
but  rests  entirely  upon  the  option  of  the  purchaser  to  retain  or  retom. 
In  this  class  of  cases  the  title  passes  to  the  purchaser  subject  to  his  option 
to  return  the  property  within  a  time  specified  or  a  reasonabla  lime;  and 
if,  before  the  expiration  of  such  time,  or  the  exercise  of  the  option  given, 
the  property  is  destroyed,  even  by  inevitable  accident,  the  buyer  is  ra» 
sponsible  for  the  price:  Sturm  v.  Boker,  150  U.  S.  81%  829;  Main  ▼.  Oien, 
47  Minn.  89;  House  v.  Beak,  141  IlL  290;  38  Am.  St  Rep.  807.  Saoh  an- 
thorities^  however,  must  be  distinguished  in  detormining  when  a  oonsign* 
mant  for  sala  veste  titls^  as  they  are  not  In  poinli  Stmrm  T»  MBdr,  160  U.  & 
81^888. 


Burrows  t;.  Statb. 

[187  IXDIASA,  474.] 

LABcnurr.—Tetai  olk  bs  no  Gontiotiov  vob  LABonfT  WifHOOV  Pmmv 
OF  THS  Valus  of  the  stolen  property.  It  must  be  ahowB  to  be  el 
some  value,  for  the  purpose  of  fixing  the  grade  of  the  offense^  and  the 
penalty  to  be  imposed.  The  market  value  of  the  artide  stolen,  and 
not  its  original  cost^  is  the  test  by  which  to  detormine  tha  grade  of  the 
larceny. 

Labobmt— Proov  of  Valux— Prbsumptiov.— >If  the  value  of  articles  stolen 
is  fixed  by  law,  as  in  the  oase  of  gold  or  silver  ooin,  or  national  cnr- 
renpy,  no  other  proof  of  their  value  is  necessary;  but^  in  the  absence  of 
any  evidence  upon  the  subject  of  valuer  the  court  cannot  indulge  in 
presumptions  to  supply  the  omission. 

liABanMT — Pboof  of  VALUB^PBiscrMPriov.^If  the  value  of  notes,  bills  of 
azohange^  drafts  and  checks  is  not  prima  /ode  fixed  by  atatutsb  tha 
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question  of  tbeir  raliie,  in  ease  of  larceny,  ie  to  be  determined  bj  th« 
jury  the  Mune  as  that  of  any  other  article  of  personal  property.  Thn 
faol  that  the  maker  of  a  check  has  fnnds  in  the  bank  oannot  gire  rise 
to  any  presumption  affecting  its  validity  or  Talne. 

Tarn  Giniro  of  a  Chiok  is  hot  Patmbht  nntil  the  money  is  receired  oa 
it^  or  the  oheok  is  accepted  by  the  bank  at  which  it  is  made  payable. 

Labcbht— Bahk  Ohbgk— Instruotioh.— To  instruct  the  jnry»  in  a  pros* 
eoation  imp  the  larceny  of  ft  bank  oheok,  that  "a  check  drawn  on  » 
bank,  when  the  drawer  has  money  on  deposit,  as  mnch  or  more  than 
■nfficieni  to  pay  the  eheck,  is  presumptively  of  some  Talne^  in  the 
bands  of  the  person  in  whose  favor  it  is  drawn,**  is  erroneous,  as  it 
usurps  the  functions  of  the  Jniry  by  taking  away  from  them  the  quee» 
tion  of  Talue,  which  it  is  their  province  alone  to  determine. 

0.  D,  Hurley  and  M»  E.  ClodfdUr^  for  the  appellant. 

A.  O.  Smithy  attorney  general^  and  W.  8.  Moffett^  for  tho 
•tate. 

^^  Dailst,  J.  The  appellant  was  indicted  in  the  court 
below  for  the  alleged  larceny  of  one  check  on  the  First  Na- 
tional Bank  of  Salem,  New  York,  for  the  sum  of  fifty  dollars, 
bearing  date  of  June  19, 1893,  executed  to  the  order  of  Arthur 
Le  Boy  Piser,  by  L.  C.  Piser,  and  charged  to  have  been  of 
the  value  of  fifty  dollars. 

Plea  of  not  guilty;  trial  by  jury;  verdict  of  guilty,  assess- 
ing  punishment  at  imprisonment  in  the  state  prison  for  the 
period  of  two  years;  a  fine  in  the  sum  of  one  dollar,  and  dia* 
firanchisement  for  five  years. 

^'*  There  was  a  motion  for  a  new  trial,  which  was  over- 
ruled.   Judgment  upon  the  verdict  and  appeal  to  this  court. 

Six  'errors  are  assigned.  The  first  four  are  predicated  up- 
on the  overruling  of  the  motion  to  quash  the  indictment 
and  the  several  counts  thereof;  the  fifth  upon  the  overruling 
of  the  appellant's  motion  for  a  new  trial;  and  the  sixth  upon 
the  overruling  of  his  motion  in  arrest  of  judgment. 

Under  the  fifth  specification  of  error  it  is  contended  by 
counsel  for  the  appellant  that  the  fifth  instruction  given  by 
the  court  to  the  jury  of  its  own  motion  was  clearly  erroneous. 
It  is  as  follows:  *'A  check  drawn  on  a  bank,  when  the  drawer 
has  money  on  deposit,  as  much  or  more  than  sufficient  to  pay 
the  check,  is  presumptively  of  some  value  in  the  hands  of  the 
person  in  whose  favor  it  is  drawn.'' 

It  has  long  been  an  established  rule  of  the  courts  that  with- 
out proof  of  the  value  of  stolen  property  there  can  be  no  con- 
viction for  larceny.  It  is  essential  to  prove  the  value  of  the 
property  alleged  to  have  been  stolen,  in  order  to  determine 
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ihe  grade  of  the  offense  and  the  penalty  to  be  imposed.  la 
the  absence  of  any  evidence  upon  the  subject  of  such  value 
the  court  or  jury  could  not  indulge  in  presumptions  to  sup- 
ply the  omission.  The  goods  need  not  be  proved  to  be  of  the 
value  charged  in  the  indictment,  but  it  must  be  shown  that 
they  are  of  some  value:  BicknelFs  Criminal  PracticOi  827; 
Ikloore  &  Elliott's  Indiana  Criminal  Law,  note,  sec.  868,  p.  288. 

The  market  value  of  the  article  stolen,  and  not  its  original 
cost,  is  the  true  criterion  by  which  to  determine  the  grade  of 
the  larceny:  Moore  A  Elliott's  Indiana  Criminal  Law,  note 
239,  citing  Taylor's  ease,  I  City  H.  Rec.  28;  StaU  v.  Doephe^ 
«8  Mo.  208;  80  Am.  Rep.  786;  Cannon  Y.Staie^  18  Tex.  App. 
172;  People  v.  CoU,  64  Mich.  288. 

^**  There  is  an  exception  to  this  rule,  In  that  the  value 
t>f  gold  er  silve)r  coin  and  national  currency  generally  being 
fixed  by  law,  no  other  proof  of  their  value  is  necessary: 
McCarty  v.  State,  127  Ind.  223;  Collins  v.  People,  39  IlL  238; 
Oram  V.  State,  65  Ala.  201;  DuvaU  v.  StaU,  63  Ala.  12. 

.In  all  jurisdictions  where  the  value  of  notes,  bills  of  ex- 
change, drafts,  and  checks  is  not  prima  facie  fixed  by  statute^ 
the  question  of  their  value  is  solely  for  the  jury,  and  courts 
should  not  invade  its  province. 

In  Iowa  and  Missouri,  where  these  instruments  are,  by 
statute,  made  subjects  of  larceny,  their  value  is  prima  faei$ 
fixed  by  statute  at  their  face  value:  State  v.  Pierson^  69  lowai 
271;  1  Mo.  Bev.  Stats.,  sec.  2539. 

In  this  state  section  1878  of  Burns*  Bevised  Statutes  of 
1894  defines  what  written  instruments  may  be  the  subject  of 
larceny,  among  which  are  named  bills,  orders,  drafts,  checks, 
«eto.  But  we  have  no  section  of  the  statute  fixing  prima  facie 
the  value  of  such  instruments.  By  this  section  such  instru- 
ments are  considered  as  personal  goods,  of  which  larceny 
may  be  committed,  and  their  value  is  left  to  be  determined 
by  the  jury,  the  same  as  that  of  any  other  article  of  personal 
property. 

The  enactment  of  laws  in  Iowa  and  Missouri,  fixing  prtino 
facie  the  value  of  these  choses  in  action,  is  a  controlling 
argument  in  favor  of  the  necessity  of  such  a  law,  and  equally 
as  potent  a  reason,  in  the  absence  of  it,  that  the  value  of  thia 
class  of  instruments  is  a  question  alone  for  the  consideration 
of  the  jury  trying  the  cause.  Courts  cannot,  during  the  prog* 
ress  of  a  trial,  supply  by  instruction  what  they  may  deem 
to  be  necessary  legislative  enactments.    The  court  bases  its 
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preBumpiioQ  of  IaW|  contained  In  instruction  number  5,  upon 
the  contingency  that  the  drawer  of  the  check  has  on  deposit 
M  ^'f'  much  money  as  will  pay  it|  or  more  than  enoagh  for 
the  purpose. 

It  is  a  rule  of  law  well  established  that  the  giving  of  a 
check  is  not  payment  until  the  money  is  receiyed  on  it,  or 
the  check  is  accepted  by  the  bank  at  which  it  is  made  pay- 
able: People  y.  Baker,  20  Wend.  602  (604);  People  y.  Hovtell^ 
4  Johns.  296  (303);  Pearee  y.  Davis,  1  Moody  &  R.  865. 

In  Harrison  y.  WHght,  100  Ind.  615,  60  Am.  Bep.  806,  it 
was  held  that  the  execution  of  a  check  is  not  even  an  equi- 
table assignment  of  any  part  of  the  funds  of  the  maker  to 
the  payee.  This  being  true,  the  fact  that  the  maker  of  the 
eheck  has  funds  in  the  bank  could  not  give  rise  to  any  pre* 
sumption  affecting  its  validity.  It  seems  clear  upon  princi* 
pie,  and  by  the  great  weight  of  authority,  that  at  any  time 
before  acceptance  and  payment  the  drawer  may  counter* 
mand  the  check. 

In  the  present  case  the  bank  at  which  the  check  was  made 
payable,  being  located  in  the  state  of  New  York,  the  maker 
eould  have  availed  himself  of  the  right  to  order  the  bank  not 
to  pay  it,  or  withdraw  the  money  on  deposit  before  it  could 
have  been  presented  for  payment. 

In  our  opinion,  in  the  giving  of  instruction  number  fiye» 
the  court  usurped  the  functions  of  the  jury,  and  took  away 
from  them  the  question  of  value,  which  it  was  their  province 
alone  to  determine.  In  criminal  cases  the  jury  are  the  exclu- 
sive judges  of  the  facts  proven,  and  of  all  inferences  to  be 
drawn  therefrom:  Moore  v.  State^  85  Ind.  90;  Jackman  v.  State^ 
71  Ind.  149;  Faller  v.  Salmons^  87  Ind.  828;  Unim  etc.  Ins. 
Co,  V.  Buchanan,  100  Ind.  63. 

This  is  a  constitutional  provision,  guaranteed  in  the  bill 
of  rights. 

Section  64  of  Burns'  Hevised  Statutes  of  1894  declares 
that:  '*In  all  ^^®  criminal  cases  whatever,  the  jury  shall 
have  the  right  to  determine  the  law  and  the  fact." 

It  may  be  remarked  that  the  giving  of  an  erroneous  in* 
itruction  is  not  cured  by  the  giving  of  a  correct  or  conflicting 
one. 

In  Elliott's  Appellate  Procedure,  section  705,  it  is  said: 
^The  general  rule  is  that  the  court  may  cure  errors  in  its 
instructions  by  withdrawing,  explaining,  or  correcting  them. 
Where  a  material  instruction  is  given  that  is  erroneous  it 
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should  be  effectively  withdrawn.  An  error  in  giving  an 
erroneous  instruction  is  not  cured  by  merely  giving  another 
contradicting  it  The  court  cannot,  without  fatal  error,  give 
contradictory  instructions  to  the  jury." 

In  the  case  at  bar  it  is  a  conceded  fact  that  the  check  in 
controversy  was  mailed  by  the  maker  at  his  home  in  New 
York,  addressed  to  the  payee  at  Crawfordsville,  Indiana, 
payable  to  order,  without  any  indorsement  thereon*  There 
is  no  testimony  that  it  ever  reached  its  destination,  unless 
the  posting  of  a  letter  duly  addressed  and  stamped  createa 
a  prima  facie  presumption  of  its  receipt  by  the  party  ad- 
dressed within  the  usual  time.  As  against  such  presumption 
there  is  the  positive  testimony  of  the  prosecuting  witness 
that  it  never  came  into  his  possession,  and  that  he  did  not 
indorse  it. 

On  the  trial  of  the  cause  it  became  a  material  questfon 
whether  the  check  in  controversy,  payable  to  order,  out  of 
the  possession  of  the  payee,  and  without  his  indorsement 
thereon,  was  of  any  yalue.  The  instruction  in  review  in 
effect  told  the  jury  to  ignore  the  testimony  of  the  witnesses 
as  to  value,  for  the  reason  already  indicated  that  a  value  was 
to  be  presumed. 

There  are  other  questions  presented  by  the  record,  and 
argued  by  counsel  in  their  briefs  in  this  case;  but,  as  they 
^^*  may  not  arise  upon  another  trial  of  the  cause,  we  deem 
it  unnecessary  to  decide  them. 

For  the  error  of  the  court  in  the  matter  herein  indicated 
the  judgment  of  the  circuit  court  is  reversed,  with  instrno- 
tions  to  grant  a  new  trial,  and  for  the  necessary  order  for  the 
return  of  the  prisoner.  

Laaobnt— yAL(7B.^Indiotm6iitB  for  laroeay  mast  itate  th«  Talno  of  the 
property  alleged  to  have  been  stolen  ouly  when  the  panishment  ii  grada* 
ated  with  reference  to  its  Talne:  State  ▼.  PerUy,  86  Me.  427;  41  Am.  St. 
Rep.  664.  It  is  not  necessary,  in  order  to  sustain  a  conviction,  to  prove 
the  value  as  alleged,  but  the  property  stolen  must  be  shown  to  be  of  some 
▼alne,  as  things  of  no  Talus  are  not  the  subjects  of  larceny:  ComnumweaUh 
▼.  Riffgs^  14  Gray,  376;  77  Am.  Dea  333.  Under  the  Indiana  stetntes  it  is 
only  necessary,  in  an  indictment  for  larceny  of  money,  to  describe  the 
money  stolen  simply  as  money,  giving^  of  course,  the  aggregate  value;  bat^ 
if  a  particular  description  is  given,  it  must  be  proved  substantially  M 
charged:  See  note  to  State  v.  Segermond,  10  Am.  St.  Rep.  175. 

Chkgk— Patmsnt.— A  check  on  a  bank  is  not  payment^  nnless  by  as* 
press  contract  it  is  so  received:  Jokneon^Brrnkman  stfo.  Co.  t.  OeHtrai  BtmK 
116  Mo.  668;  88  Am.  St.  Rep.  616. 
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[117  TKOUMAt  088.1 

>Hainiin>taiT— SnTioB  of  Komn  bt  PoBLiOATi«Hi.~If  »■•»• 
iM  womftDt  intorested  ia  Und»  shifts  abont  from  plaM  to  plMt^  and 
bflr  wherooboats  have  been  unknown  to  her  friends  and  aoqnaintances 
te  abont  thirty-flTe  years,  and  notioe  in  an  action  to  qniet  title  to  tho 
land  !■  given  to  her  by  pnblioation  in  her  former  name,  by  whioh  sha 
was  known  in  the  states  it  is  snffioienti  althoagh  her  hnsband  had  died 
and  she  had  sinoe  married,  and  taken  the  name  of  her  second  hnsband. 
FaooMD  NowBisipaMT— SanviCTi  of  Kotzof  ft  Publioatiof— FaaiuifF* 
FMV— >B8T0PPFi* — ^If  notice  of  a  Judicial  proceeding  if  properly  givem 
to  a  nonresident  by  publication^  the  presumption  ii  that  the  par^  BOtl» 
fled  becomes  acquainted  with  the  notice^  and  ha  Is  estopped  fros  dm^* 
mgit. 

O.  H.  Voigi  and  E.  B.  Siotwnlburgy  for  the  appellani 
W.  W.  Tuley  and  O.  H.  HeiUr^  for  the  appellees. 

*^  HACKNSTy  J.  By  the  last  will  and  testament  of  Peter 
Ross,  probated  in  April,  1858,  in  providing  for  all  of  his 
children  and  disposing  of  all  of  his  property,  were  made^ 
among  others,  the  following  two  bequests:  **  I  bequeath  to 
my  daughter,  Mary  Jackson,  .  .  .  i  the  house  and  tenementa 
I  now  oocupy,  together  with  four  acres  of  ground,  embracing 
the  orchard,  provided  that  she  come  ***  and  live  in  it  and 
occupy  it,''  and  ^  I  bequeath  to  my  son  Eli  the  home  place, 
containing  seventy  acres,  more  or  less,  providing  Mary  takes 
the  four  acres  before  mentioned  to  reside  on.'' 

Bli  took  possession  of  the  '^horne  place,'*  and,  with  his 
family,  occupied  it  from  the  death  of  his  father  until  his 
death. 

At  the  time  of  the  execution  of  the  will,  and  for  many 
years  thereafter,  Mary  Jackson  shifted  about  from  oity  to 
city,  and  from  state  to  state,  without  communication  with 
her  family,  friends,  or  acquaintances  in  this  state,  and  with 
no  knowledge  on  their  part  as  to  her  whereabouts  until  in 
1891,  and  in  ignorance  of  any  change  in  her  name  or  of  the 
death  of  her  husband. 

After  the  death  of  Eli  his  widow  and  children  sued  the 
heirs  of  said  Peter  Ross,  including  said  Mary  Jackson,  to 
quiet  the  title  to  said  *^  home  place,"  and,  in  1878,  obtained 
a  decree  in  all  respects  regular  and  unobjectionable,  save 
that  the  notice  to  said  Mary  was  by  publication  to  and  in 
the  name  of  Mary  Jackson,  when,  as  she  olaims,  her  hue* 
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band,  Jaolcson,  liad  died  in  1860,  and  she  was  again 
in  1871  to  one  Jones. 

After  the  proceeding  to  quiet  title,  and  in  proceedings  for 
partition,  the  appellee,  Philopoena  Kohler,  in  1879,  became 
the  purchaser  of  said  **  home  place,"  and  now  holds  the  same 
ft'ee  from  adverse  claim,  excepting  that  here  made  by  Marj 
Jones  in  her  suit  claiming  title  and  demanding  partition. 

Her  complaint  ignores  the  will  of  her  father,  and  treats 
ber  surviying  brothers  and  sister  as  owners,  in  common  with 
her,  of  the  undivided  four-fifths  of  said  land,  and  she  makes 
BO  reference  to  said  proceeding  and  decree  of  1878. 

The  several  answers  of  Philoposna  Eohler  set  up  the  **^ 
will,  the  decree,  and  the  partition  sale,  and  allege  that  at  the 
time  of  said  publication  the  appellant  was  known  as  Mary 
Jackson. 

The  evidence  supported  the  answers,  and  the  court  found 
for  the  appellee,  Mrs.  Eohler. 

The  argument  includes  two  questions:  Did  Eli  Boss  fail  to 
acquire  these  lands  by  reason  of  the  breach  of  the  condition, 
if  it  was  a  condition,  that  Mary  should  take  the  four  acresf 
And,  was  the  decree  quieting  title  void  as  to  Mary  Jones^ 
because  of  the  notice  to  her  as  Mary  Jackson? 

If  a  person  is  known  by  more  than  one  name,  it  is  a  com* 
mon  rule  that  service  of  process  by  either  name  is  sufficient. 
If  one  by  his  conduct  leads  others  to  believe,  with  reason, 
that  a  state  of  facts  exists,  it  will  not  be  permitted  that  such 
an  one  may  deny  the  existence  of  that  state  of  facts,  and 
especially  where  the  decrees  of  courts  have  been  entered  and 
investments  have  been  made  in  reliance  upon  such  facts. 

Here  it  appears  that  one  having  property  rights  within 
this  state  absented  herself  for  more  than  thirty-five  years, 
abandoning  those  rights  and  withdrawing  herself  from  th» 
Jurisdiction  of  the  state;  when  she  departed  she  was  a  mar* 
ried  woman,  bearing  the  name  of  her  husband;  the  presump* 
tion  of  a  continuation  of  life  and  that  state  of  matrimony 
during  the  allotted  time  of  life,  and  that  her  property  righta 
would  be  held  and  treated  with  reference  to  such  presump* 
tions,  created  a  duty  to  avoid  deceiving  others  by  concealing^ 
ohanges  in  such  conditions.  At  least,  she  could  not  complain 
that  others,  in  perfect  good  faith,  acted  upon  and  with  refer» 
•nee  to  such  conditions. 

The  object  in  publishing  the  notice  of  nonresidenoo  is  thai 
the  interested  party  may  obserre  that  the  law  is  about  t» 
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deal  with  his  property,  and  tbat,  if  objection  ean  be  made  ^^ 
to  so  dealing  with  it,  an  opportunity  will  be  afforded.  When 
a  publication  is  made,  the  presumption  must  prevail  that  the 
interested  party  becomes  acquainted  with  the  notice;  at  least, 
inch  party  will  be  held  to  have  seen  it,  and  to  be  estopped 
to  deny  it. 

If  Mary  Jackson,  instead  of  changing  her  name  by  assum- 
ing that  of  a  second  husband,  had  procured  the  change  by 
enactment  of  a  legislature,  without  notice  of  such  change  to 
those  who  might  deal,  in  good  faith,  with  reference  to  her 
property,  it  would  be  without  merit  that  she  could  claim  to 
defeat  tiie  rights  of  those  so  dealing.  When  it  is  conceded  that 
the  state  has  the  power  to  take  jurisdiction  and  make  dispod* 
tion  of  the  property  of  a  nonresident,  by  publishing  a  notice 
of  the  pendency  of  the  cause  in  which  it  is  proposed  to  exer- 
oise  that  jurisdiction,  and  when  it  is  conceded  that  the  pub- 
lication is  held  to  have  reached  thenonresident,  such  non- 
resident must  be  held  bound  by  all  that  the  notice  contains. 

In  this  instance  the  notice  was  given  to  the  interested  party 
in  the  only  name  by  which  she  was  known  within  the  juris- 
diction of  this  state — ^the  only  name  by  which,  as  she  weU 
knew,  she  would  be  dealt  with  in  this  state;  that  name  in 
which  she  would  necessarily  be  notified  of  the  pendency  of 
legal  proceedings,  and  that  name  which,  when  reading  the 
notice,  she  would,  of  course^  understand  to  apply  to  herself. 

Under  our  statute  (Rev.  Stats.  1881,  p.  817;  Rev.  Stats. 
1894,  p.  819),  neither  the  summons  nor  the  service  thereof 
may  ^'be  adjudged  insufficient  where  there  is  sufficient  sub- 
•tanoe  about  either  to  inform  the  party  on  whom  it  may  be 
served  that  there  is  an  action  instituted  against  him  in 
court,  the  name  of  the  plaintiff  and  the  oourt,  and  the  time 
when  he  is  required  to  appear." 

This  provision  applies  with  equal  force  where  the  summona 
it  by  publication  as  where  it  is  by  personal  servica 

***  We  have  found  but  one  case  which  would  seem  to  oon^ 
llict  with  our  conclusion  that  the  notice  in  this  case  was 
sufficient,  and  that  is  the  case  of  Freeman  v.  Hawkin$f  77 
Tex.  498, 19  Am.  St.  Rep.  769,  where  the  publication  was  in 
the  name  of  Mary  E.  Robinson,  wbo^  by  a  marriage,  had 
taken  the  name  of  Freeman.  It  was  there  held  that  because 
of  a  statutory  requirement  that  the  notice  should  contain  the 
names  of  the  parties  to  the  action  the  publication  was  insuf- 
fleientb 
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Our  statute  does  not  expressly  so  require,  and  we  here 
have  the  additional  fact  tliat  the  party  served  by  publication 
was  known  by  the  name  in  which  she  was  served. 

Finding  the  notice  sufficient  the  decree  was  Talid|  and  % 
to  bar  the  appellant's  recovery. 

The  judgment  of  the  circuit  court  Is  affirmed. 


JVDOMKNT— SSBVIOB  Of  PeOCISS  B7  PuBLIClXIOir— Ha1II.*A  )«dglll«lll 

qmeting  titles  in  which  the  name  of  the  owner  k  inoorreetly  elated  or 
epeUed  thoagh  the  enmrnoos  la  eerved  bj  pnblioation  onlj,  ii^  aerertheleae, 
binding  npon  him,  if  it  ia  the  name  by  whioh  he  ii  deeignated  in  the  eon- 
Teyanoe  by  which  he  aoqaired  title.  By  aooepting  the  oonTeyanoe  he  oon* 
aenta  to  be  known  by  that  name  in  all  proceeding!  relating  to  the  land  ■• 
•onTeyed  to  himt  end,  if  that  name  ia  need  in  a  legal  proeeeding  or  notiee^ 
he  ia  preenmed  to  mideratand  that  it  ia  addrmid  to  hiau  BUm  v.  Qkm^ 
mam.  4B  Miaa.  liQi  t2  Am.  81  Bep.  SSS. 
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MaoHAVTCfli  Liiif  ^  Suffioibnot  or  Ncrici.— A  meohaBieli  II«i  aotfot  Ii 
sufficient  if  it  deecribes  the  premises,  and  statee  the  amonnt  dne^  to 
whom  and  from  whom,  and  for  what  it  is  dne. 

Mbohanio'b  Libn— Impbrfkot  Dbscbiption,  How  Aidsd  bt  Bztbirsio 
BviDBNOB. — Under  proper  allegationa  in  the  pleadingi  of  an  aetion  to 
enforce  a  mechanic's  lien,  an  imperfect  description  of  the  property  ia 
the  lien  notice  may  be  aided  by  eztrinsio  OTidence,  That  ia  eertato 
which  can  be  made  certain. 

liBOHANia's  Ltbn— Ck>NTRACT  WITH  OwKER.~If  a  materialman  is  eeeking 
to  enforce  a  mechanic's  lien  against  land  of  the  owner,  there  oan  be  nm 
reooTory  unless  the  lien  is  perfected,  and  this  cannot  be  done  unless  % 
oontract  is  shown  to  have  been  made  with  the  owner  or  his  agenk 

liBOHANio'B  LiBN— Landlord  and  Tbnant.— Ezoept  aa  to  his  own  interest^ 
a  tenant,  as  such,  cannot  subject  the  real  eetoto  of  hia  landlord  to  B 
mechanic's  lien. 

M0RTOAOE8— Two  Sbouritibs  for  Samb  Dbbt. — One  holding  a  real  eelato 
mortgage  and  a  chattel  mortgage,  aa  security  for  the  same  debt^  does 
not  lose  any  right  under  the  former  by  not  enforcing  the  latter. 

tfOBTOAOB  —  Mbohanio'b  Libn  —  Mbrobr.  —  If  the  holder  of  a  pnrohaea 
money  mortgage,  having  priority  over  a  mechanic's  lien,  takee  from  hia 
grantee  a  quitelaim  deed  to  the  property  after  the  mechanio's  lien  has 
attoohed,  in  consideration  of  such  grantee's  release  from  personal  liabil* 
ity  on  the  notea  secured  by  the  mortgage,  a  merger  doee  not  take  plaoe^ 
and  equity  will  presenre  the  prior  lien  of  the  mortgagor.  II  ii  only 
where  the  fee  aimple  and  the  lien  oenter  in  the  lame  peraon,  and 
where  there  are  no  interrening  equities^  that  a  margtr  el  the  litla  md 
the  lien  will  take  plaotb 
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KriDXHOB— ExoLVsiow  OT,  n  Hakmlssb  Error,  Whut.— A  deed  of  utign- 
mant  ezeentad  by  a  debtor,  and  apecif ying  oertafa  debts  named  therein 
to  be  paid  by  the  tnistee,  la  competent  OTidenoe  for  the  porpoae  of 
proTing  the  ereditor'a  oUim  by  each  admiaaion  on  the  pui  of  the 
MaigDor,  but  if  the  only  qaestion  at  iaane  ia  the  right  to  enforoe  a  mo- 
ohanic'a  lien  npon  the  debtor'a  land,  tho  ezolnaion  of  tho  deod  Is  hara^ 
loaa  error* 

X  Cobumf  for  the  appellant. 

M.  O.  MeLain  and  /.  P.  Baker^  for  iha  appellees. 

***  Howard,  C.  J.  The  appellant  brought  this  action  to 
enforce  a  materialman's  lien  against  certain  real  estate  owned 
by  the  appellee,  Joseph  L.  Stephens,  making  the  remaining 
appellees  defendants  to  answer  as  to  their  interests  in  said 
land. 

The  appellees,  Joseph  L.  Stephens  and  wife,  suffered  de- 
fault The  appellee,  John  Chew,  answered  in  general  denial, 
and  filed  his  cross-complaint,  setting  up  his  mortgage  on  said 
real  estate,  alleged  to  be  prior  to  the  lien  claimed  by  appel- 
lant. The  appellee,  William  H.  English,  also  answered  in 
general  denial,  and  filed  his  cross-complaint,  setting  up  his 
first  mortgage  on  said  land,  besides  his  paramount  lien  for 
taxes. 

Special  pleas  were  filed  by  appellant  to  the  cross-complaint 
of  the  appellee,  John  Chew,  to  which  special  answers  said 
appellee  filed  special  replies.  Other  pleadings  were  filed 
which  need  not  here  be  further  noticed.  Errors  and  cross- 
errors  were  assigned. 

The  appellee,  John  Chew,  contends  that  the  complaint  and 
notice  of  lien  were  insufficient;  but  we  think  the  court  did 
not  err  in  holding  them  good.  Several  parcels  ^*  of  ground 
are  named  in  the  notice,  but  we  think  they  are  so  described 
that  we  may  know  that  they  form  one  body  of  land,  upon 
which  the  buildings  described  are  located.  The  county  in 
which  the  lands  are  situated  is  not  named  in  the  notice,  but 
in  the  complaint  it  is  alleged  that  the  lands  are  in  Marion 
county,  Indiana.  It  was  the  intention  of  the  legislature  that 
the  mechanic's  and  materialman's  lien  law  should  be  lib- 
erally interpreted  in  favor  of  mechanics,  materialmen,  and 
laborers.  Imperfect  descriptions  of  property  may  therefore  be 
aided  by  extrinsic  evidence  under  proper  allegations  in  the 
pleadings.  That  is  sufficiently  certain  which  can  be  so  made 
certain:  White  v.  Stanton^  111  Ind.  540.  The  notice  is  suf- 
ficient if  it  state  the  amount  due,  to  whom,  from  whom,  and 
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for  what,  and  describe  the  premises:  Simonds  y.  Buford^  IS 
Ind.  176. 

The  appellant,  in  the  fourth  and  fifth  paragraphs  of  his 
answer  to  the  cross-complaint  of  the  appellee,  John  Chew^ 
averred  that  the  said  Chew,  in  addition  to  his  mortgage  on 
said  real  estate,  had  also  a  chattel  mortgage  on  certain  per- 
sonal property,  forming  an  additional  security  for  the  debt 
due  him  by  appellee  Stephens,  but  that  instead  of  taking 
possession  of  the  chattels  under  his  mortgage  he  suffered 
them  to  be  wasted  by  another  person,  in  whose  possession 
they  were;  and  it  is  assigned  as  error  that  the  court  sustained 
demurrers  to  these  paragraphs  of  answer.  It  is  true  that  the 
appellee  Chew  might  have  taken  possession  of  these  chattels 
and  converted  them  into  money  in  payment,  or  part  pay* 
ment,  of  his  debt;  but,  while  this  might  be  a  benefit  to  appel-* 
lant,  we  do  not  see  that  Chew  was  obliged  to  realize  on  those 
securities.  It  was  rather  for  him  to  judge  for  himself  whether 
his  mortgige  on  the  land  was  suflScient  security  for  the  debt 
doe  him  from  Stephens,  and  appellant  cannot  complain: 
Knarr  v.  Conawayy  42  Ind.  260. 

^*  The  appellee  John  Chew  had  sold  the  land  described 
in  the  complaint  to  the  appellee  Stephens;  and  the  mortgage 
set  up  in  the  cross-complaint  of  John  Chew  was  given  to 
secure  the  unpaid  part  of  the  purchase  price  for  said  land. 
At  the  time  of  the  filing  of  appellant's  notice  of  his  lien  in 
the  recorder's  office,  and  for  a  long  time  before,  the  said  pur- 
chase money  mortgage  was  on  record  and  unsatisfied,  and 
the  purchase  money  so  secured  was  unpaid,  and  is  still  un- 
paid. 

In  the  second  paragraph  of  his  answer  to  the  cross-corn* 
plaint  of  the  appellee  Chew,  the  appellant  averred  that  since 
the  filing  of  said  cross-complaint  the  appellees  Stephens  and 
wife  had,  by  quitclaim  deed,  conveyed  the  mortgaged  land 
to  John  Chew,  and  that  the  consideration  for  such  deed  was 
the  amount  due  on  the  notes  secured  by  said  purchase  money 
mortgage;  that  said  mortgage  is,  therefore,  satisfied  by  such 
conveyance,  and  is  merged  in  the  fee  simple  by  such  deed^ 
and  asking  that  the  mortgage  debt  be  declared  satisfied  and 
the  mortgage  canceled  of  record. 

To  this  paragraph  of  answer  the  appellee  Chew  replied  that 
lie  admitted  the  execution  to  him  by  Stephens  and  wife  of 
the  quitclaim  deed,  but  that  the  only  consideration  for  such 
deed  was  the  release  given  by  him  to  Stephens  of  any  per* 
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•onal  liability  on  the  notes  secured  by  the  mortgage;  that 
Stephens  is  a  nonresident  of  the  state,  and  is  insolvent;  that 
it  was  further  agreed  between  him  and  Stephens,  at  the  time 
of  the  execution  of  the  deed,  that  the  conveyance  was  not  to 
have  the  effect  of  merging  the  mortgage  in  the  fee  simplOi 
but  that  the  mortgage  should  remain  as  a  valid  and  subsist- 
ing lien  on  the  land  for  the  security  of  said  debt  and  the  pro- 
tection of  Chew's  title. 

A  demurrer  to  this  paragraph  of  reply  was  overruled,  and 
appellant  very  earnestly  contends  that  such  ruling  ^^  was 
erroneous.  '*It  is  an  elementary  rule,'*  as  laid  down  in 
Lowrey  v.  Byers^  80  Ind.  443,  '*  that  equity  will  consider  an 
encumbrance  as  in  force  if  the  ends  of  justice  can  be  thereby 
attained:  Troost  v.  Davii^  81  Ind.  84;  Howe  v.  Woodruffs  12 
Ind-  214.»  ^ 

John  Chew's  purchase  money  mortgage  was  filed  and  re« 
corded  December  18,  1886,  The  alleged  contract  for  fur- 
nishing  the  material  for  which  the  lien  is  claimed  was  made 
in  July,  1888,  so  that,  under  the  statute  of  1883  (Elliott's 
Supplement,  sec.  1691),  then  in  force,  the  lien  which  was  filed 
October  9,  1888,  could  not  relate  further  back  than  July^ 
1888:  Fleming  v.  Bumgam&r^  29  Ind.  424;  Mark  v.  Murphy^ 
76  Ind.  634. 

The  purchase  money  mortgage  in  favor  of  the  appellee 
Chew  was,  therefore,  a  lien  upon  the  land  sold  to  appellee 
Stephens  long  prior  to  the  earliest  time  to  which  the  lien 
claimed  by  appellant  could  have  related  back.  Could  the 
deed  taken  by  Chew  from  Stephens  have  merged  the  lien  of 
the  mortgage  so  as  to  give  appellant's  materialman's  lien  a 
better  standing  against  the  land  than  it  had  when  the  notice 
was  filed?    We  think  not 

The  agreement  set  up  in  the  reply  made  between  Chew 
and  Stephens,  to  the  effect  that  there  should  be  no  merger, 
was  for  their  mutual  benefit,  and  could  not,  as  we  think,  in* 
juriously  affect  the  rights  of  appellant,  who  was  not  a  party 
to  such  agreement.  Neither  do  we  think  that  the  transfer  of 
title  from  Stephens  to  Chew  could  in  any  way  inure  to  ap- 
pellant's advantage  to  the  prejudice  of  the  parties  to  the 
agreement.  The  lien  of  the  mortgage  was  prior  to  any  lien 
that  appellant  might  have.  In  equity  this  priority  of  lien 
could  not  be  lost  by  reason  of  Chew  becoming  the  owner 
both  of  the  fee  simple  and  of  the  mortgage  lien.  It  is  only 
where  the  fee  simple  and  the  lien  center  in  the  same  person^ 
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and  where  there  are  *^  no  intervening  equities,  that  a 
merger  of  the  title  and  the  lien  will  take  place:  Hunnaa  t. 
Simmons^  108  Ind.  688;  Hardon  ▼.  Doheriy^  109  Ind.  87; 
Strohm  r.  Oood^  118  Ind.  98;  Pomeroy*8  Equity  Jurispru- 
dence,  see.  798. 

The  first  reason  given  in  the  motion  for  a  new  trial  is  that 
the  court  erred  in  excluding  as  evidence  a  deed  of  assign- 
ment executed  by  the  appellee  Stephens,  making  one  Charles 
Wagner  a  trustee  to  take  charge  of  certain  personal  property, 
out  of  which  he  should  pay  debts  named  in  said  deed  of  as- 
signment. Amongst  the  debts  so  admitted  was  that  of  ap- 
pellant. We  are  of  opinion  that  appellant  was  entitled  to 
this  evidence  for  the  purpose  of  proving  his  claim  by  such 
admission  on  the  part  of  the  appellee  Stephens.  We  think, 
however,  that  the  error  was  harmless  so  far  as  the  purposes 
of  the  action  are  concerned.  Appellant  is  not  seeking  a 
judgment  against  Stephens,  but  to  enforce  a  lien  against  the 
land  owned  by  Stephens  at  the  time  of  filing  notice  of  the 
intended  lien.  If  the  materialman's  lien  was  never  perfectedi 
there  can  be  no  recovery. 

This  brings  us  to  another  important  question  in  the  case. 
As  we  have  already  said,  we  are  of  opinion  that  the  com- 
plaint and  the  notice  of  intention  to  hold  a  lien  were  good  in 
form.  But  an  examination  of  the  evidence  leads  to  the  con- 
clusion that  the  lien  was  not  in  fact  perfected,  for  the  reason 
that  no  contract  is  shown  with  StephenSi  who  was  then  the 
owner  of  the  premises. 

Appellant  offered  a  great  deal  of  evidence  to  show  that  one 
Poor,  who  lived  upon  the  farm,  was  the  agent  of  Stephens, 
and  that  the  contract  for  materials  was  made  with  Poor,  as 
such  agent.  We  have  carefully  looked  through  all  this  evi- 
dence, and  we  think  that  none  of  it,  nor  all  of  it  taken  to- 
gether, can  amount  to  proof  of  such  agency.  From  the 
deposition  of  Stephens,  read  in  evidence,  it  appears  that 
Poor  was  his  brother  in  law,  and  ^*  occupied  and  farmed 
the  land.  Nothing  in  the  deposition  shows  any  agency  on 
the  part  of  Poor.  On  the  contrary,  it  appears  that  when 
Stephens  wished  to  surrender  the  land  to  Chew,  and  to  enter 
into  an  agreement  with  him  to  be  released  from  his  personal 
liability  on  the  mortgage  notes,  he  sent  an  agent  from  Ohio,  a 
Mr.  Clark,  to  transact  the  business.  He  also  states  expresdy 
that  he  never  purchased  the  materials  for  which  the  lien  ia 
claimed,  and  never  authorized  any  one  to  purchase  thenu 
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In  the  newly  discovered  evidence,  on  account  of  which 
alec  a  new  trial  is  asked,  several  letters  are  given.  One  of 
these  was  written  by  Stephens  to  an  investment  company. 
In  this,  the  only  letter  shown  in  the  record  as  written  by 
Stephens,  he  makes  no  mention  of  Poor.  On  the  contrary, 
in  the  letter,  he  appoints  the  investment  company  his  agent 
to  attend  to  some  financial  business  for  him.  We  do  not 
think  there  was  any  thing  in  this  newly  discovered  evidence 
to  prove  the  agency  of  Poor. 

If  Poor  was  Stephens*  agent  this  should  be  shown  by  some 
writing,  some  language,  or  act  of  Stephens  himself  No  evi« 
dence  given  or  offered  showed  that  Stephens  intrusted  any 
basiness  whatever  to  Poor;  and  we  must  find,  with  the  trial 
court,  that  no  agency  was  shown. 

If  Poor  was  merely  the  tenant  of  Stephens,  that,  of  itself, 
would  give  him  no  authority  to  enter  into  contract  with  ap- 
pellant so  as  to  authorize  the  filing  of  a  lien  upon  Stephens' 
real  estate,  except,  of  course,  as  to  any  interest  therein  which 
the  tenant  might  himself  own:  Ogg  y.  Tate^  62  Ind.  159; 
Adama  v.  Bailer,  116  Ind.  100. 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed* . 

MaaHANiirs  Lmr— Konoa— DxscRipnoir.— A  meohanio't  Iton  noftioe  It 
ndBcient  if  it  oontaini  all  of  the  essential  requiaitee  of  a  lien  as  preeoribed 
by  laws  JckntUm  t.  SarringUm,  6  Wash.  7a  The  deacriptioa  of  a  building 
In  the  notice  of  a  meohanic's  lien  ia  luffioient  if  it  enables  a  person  familiar 
with  the  location  to  identify  the  bnilding  as  the  only  one  oonresponding 
with  snoh  desoriptions  Hughu  v.  Targerwn,  96  Ala.  840;  88  Am.  8t  Bep. 
106^  and  note. 

MiOHAino's  LiBir— Owvs»— LAHDLoaD  ahd  TnrAMT.— It  Is  nooesaary 

for  a  materialman,  in  order  to  enforce  a  mechanic's  lien,  to  show  that  the 
material  was  famished  in  pnrsnaQce  of  an  agreement^  express  or  implied, 
with  the  owner  or  his  agent:  Bloomer  t.  Kolan,  86  Neb.  61;  88  Am.  St. 
Rep.  690^  and  note.  The  party  with  whom  the  contract  is  made,  by  a  per* 
son  famishing  labor  or  materials,  Is  regarded  as  the  owner  of  the  premises 
only  to  the  extent  of  his  interest,  and  that  intsrsst  only  Is  snbjeot  to  a 
mechanic's  lien.  Hence  a  tenant  for  life  or  years  cannot^  by  oontraotb  ereata 
a  lien  upon  the  fee.  On  the  contrary,  he  can  create  a  lien  only  to  the  extent 
ol  his  right  and  interest  In  the  premisasi  WiUkm»a  w.  Vtrndorbii^  146  lU. 
a88|  80  AoL  Hk  Eep.  484,  »&cL  note. 
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[88  IOWA,  47.] 

Watsroovrsi;  Ohahob  xh  LooATioir  of.— If  for  many  jwam,  and  m  % 
rasnlt  of  nataral  oauiea,  a  wateroourM  hai  flowed  aorosa  tha  landa  af 
the  plaintifi^  though  it  formerly  flowed  npoa  the  laada  of  the  defend* 
ant^  and  the  ohange  in  its  oonrie  eame  lo  gradually  that  it  ia  not  eaaily 
traced  in  ite  history,  it  must  be  regarded  as  a  wateroouzaa  npon  tba 
lands  of  the  plaintifl^  which  defendant  has  no  right  to  divert  so  that  II 
will  again  flow  only  upon  his  lands. 

Watbsooubss,  What  is. — If  waters  from  springs  suiting  run  intoaravtiM^ 
and  on  reaching  low,  leTel  land  widen  and  then  pass  atill  farth«r« 
forming  a  pond,  and  beyond  the  pond  flow  not  into  a  ohannel  with 
banks,  but  along  a  depression  in  the  earth  and  OTer  the  grass  and  sod, 
and  the  waters  thus  running  are  at  some  places  quite  narrow,  and  at 
others  several  rods  in  width,  but  a  current  ia  risible  along  their  antira 
oonrse^  and  they  again  come  into  a  single  channel,  through  whidh  they 
flow  into  a  river,  they  form,  in  contemplation  of  law,  a  waterooona 
which  the  owner  of  landa  through  which  they  flow  bai  no  right  It 
divert  and  to  keep  from  flowing  beyond  his  lands. 

Sloan  &  Brown  and  Work  Jt  Blake,  for  Uio  appellant 

Wherry  Jt  Walker^  for  the  appellee. 

^  Uranobb,  J.  The  plaintiff  and  defendant  are  ownen 
of  adjacent  farms,  that  of  the  plaintiff  being  directly  west  of 
the  defendant's.  On  the  dividing  line,  for  a  part  of  the  dis* 
tance,  is  what  is  known  as  the  '*  Batavia  road.''  North  of 
the  lands  owned  by  the  parties  is  land  belonging  to  one 
Stoop.  On  the  land  of  the  defendant  are  two  springs,  from 
each  of  which  is  a  flowing  stream.  On  the  land  of  Stoop, 
directly  north  of  the  defendant's  land,  is  a  like  spring,  the 
stream  from  which  runs  south  and  unites  with  those  from  the 

(JQA) 
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flprings  on  the  defendant's  land,  and  the  stream  thus  formed 
mns  through  the  bam  lot  of  the  defendant  to  the  BatavU 
Toad  on  the  line  between  the  parties.  It  is  the  oourse  of  this 
stream,  from  this  point,  over  which  the  contention  in  the 
case  is.  The  plaintiflTs  farm  consists  of  two  handred  and 
«ixty-three  acres;  the  sixty-three  acres  being  situated  just 
Across  the  Batayia  road  at  the  point  where  the  stream 
reaches  it 

The  averments  of  the  petition  show:  ''That  from  time  im- 
memorial a  natural  watercourse  or  stream  of  water,  supplied 
in  part  by  a  never-failing  spring,  has  flowed  in  a  natural  and 
well-defined  channel  from  the  premises  of  the  defendant,  in 
A  westerly  direction,  over  and  across  the  aforesaid  sixty* 
three  acres  of  the  plaintiflTs  land,  and  from  thence  finding 
its  way  into  the  ^  Des  Moines  river,  thus  furnishing,  where 
it  flowed  over  the  plaintiflTs  premises,  a  perpetual  and  bounti* 
ful  supply  of  living  water  for  the  plaintiflTs  stock  kept  in  said 
imsture,  and  being  the  only  natural  and  continual  supply  of 
water  above  ground  available  for  stock  therein,  and  without 
irhich  the  value  of  such  premises  and  pasture  would  be 
greatly  and  irreparably  impaired.'*  It  is  also  averred  that 
the  plaintiflTs  land  was  used  as  a  stock  farm,  on  which  is  kept 
from  one  to  two  hundred  head  of  cattle  and  horses,  depend* 
ing  for  water  on  the  aforesaid  stream.  It  is  further  averred 
that  within  the  last  few  years  the  defendant  has,  by  diflferent 
methods,  diverted  the  stream  from  its  natural  channel,  so  as 
to  deprive  the  plaintiflf  of  its  legitimate  use.  The  answer  is, 
in  its  legal  eflfect,  a  denial.  It  contains  other  averments,  bnt^ 
in  view  of  the  positions  taken  in  argument,  our  statement  of 
it  is  suflScient. 

The  appellant  presents  the  questions  for  our  consideration 
jw  follows:  *^  1.  Does  the  water  from  the  spring  form  a  stream 
with  a  well-defined  course,  confined  by  banks,  so  that  the 
-defendant  did  not  have  any  right  to  divert  it,  even  if  its 
•course  was  over  and  across  the  plaintiff's  premises?  2.  Was 
the  course  of  the  water  over  and  across  the  plaintiflT's  prem* 
ises,  as  claimed  by  him,  or  wholly  on  the  defendant's  prem* 
ises?''  We  will  adopt  the  inverse  order  in  considering  the 
propositions,  the  latter  being  exclusively  one  of  facts. 

1.  As  bearing  on  this  question,  much  testimony  has  been 
taken,  and  among  the  witnesses  are  those  who  have  resided 
in  the  neighborhood  of  the  stream  for  fifty  years  or  more,  and 
were  among  the  first  settlers  of  the  state.    Much  of  the  testi- 

AM.  sa  Ear,  Vol  XLV.-li 
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mony  is  directed  to  the  flow  of  the  water  from  the  spring 
onto  the  defendant's  farm  at  that  early  period;  the  spring  on 
Stoop's  place  not  then  being  in  existence*  By  the  aid  of 
surreys  and  excavations  it  is  *^  made  to  appear  that  quite 
a  material  change  has  been  made  in  the  natural  curvature 
of  the  earth  because  of  deposits,  and  on  account  of  the  wash 
from  the  adjacent  hills,  and  it  is  a  matter  of  considerable 
doubt,  at  least,  if  the  natural  course  of  these  waters  has  not 
been,  to  some  extent,  changed  thereby.  But^  however  this 
may  be,  and  if  it  be  conceded  that  originally  these  waters 
naturally  flowed  along  on  the  west  side  of  the  Batavia  road, 
and  across  the  land  of  the  defendant  to  the  river,  it  is  a  well- 
established  fact  that  for  many  years,  and  as  a  result  of 
natural  causes,  they  have  flowed  across  the  road  onto  and 
over  the  land  of  the  plaintiff.  This  fact  has  existed  for  so 
long  a  time,  and,  if  the  change  in  the  course  of  the  waters 
ever  came,  it  was  so  gradual  and  so  remote  from  the  present, 
that  the  fact  is  not  easily  traceable  from  its  history  as  dis- 
closed by  the  evidence.  From  the  history  of  this  case  we  are 
led  to  believe  that  the  question  of  the  flow  of  this  water  being 
otherwise  than  as  it  naturally  would  be  at  the  present  time 
was  not  thought  of,  or  relied  upon,  as  a  significant  fact  in  the 
case  until  near  the  conclusion  of  the  trial  of  the  case  in  the 
district  court.  This  would  not,  of  course,  lessen  the  impor- 
tance of  the  fact,  if  true,  but  it  has  a  value  in  finding  the  fact 
where  it  is  one  of  doubt.  We  are  of  the  opinion  that  the  flow 
of  the  water  was  across  the  land  of  the  plaintiff,  so  as  to 
justify  the  action,  if  the  other  proposition  is  resolved  in  the 
plaintiff's  favor. 

2.  It  may  be  well  to  restate  the  proposition  in  this  oonneo* 
tion:  ''Does  the  water  from  the  spring  form  a  stream  with  a 
well-defined  course,  confined  to  banks,  so  that  the  defendant 
did  not  have  the  right  to  divert  it,  even  if  its  course  was 
over  and  across  his  premises?"  The  proposition  presents 
two  inquiries:  1.  The  particular  facts  as  to  the  character  of 
the  stream;  and  2.  Their  legal  effect  upon  the  rights  of  the 
parties.  The  water  from  these  springs  runs  a  little  more 
than  a  mile  to  the  *^  Des  Moines  river.  It  starts  and  runs 
for  a  few  rods  in  what  may  be  called  a  ravine,  when  ii 
reaches  low,  level  land,  and  the  stream  widens.  Farther  on, 
because  of  the  construction  of  the  public  highway,  it  is 
brought  into  such  a  compass  as  to  pass  through  a  culvert, 
and  then  onto  the  plaintiff's  land,  on  which  is  formed,  in 
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part  at  least  by  this  water,  a  pond.  Beyond  this  pond  the 
water  flows,  not  in  a  channel  with  banks,  but  along  a  depree- 
rion  in  the  earth,  and  over  the  grass  or  sod.  It  seems  to  be 
irregular  in  width,  owing  to  the  character  of  the  ground,  at 
iome  places  quite  narrow,  and  at  others  several  rods  in  widths 
It  has  had,  however,  at  all  times  the  characteristics  of  a  flow- 
ing stream,  it  may  be  said,  a  current  that  is  visible  and  dis- 
tinctly traceable.  Before  reaching  the  river  the  water  cornea 
again  into  a  channel  or  small  branch  called  '*  Crooked  creek,'^ 
and  thence  into  the  river. 

The  legal  contention  arises  over  the  definition  of  a  ^  stream 
or  watercourse/'  so  as  to  come  within  the  rule  whereby  one 
riparian  owner  cannot  divert  it  from  its  natural  course  to 
the  damage  of  another  such  owner.  The  doubts  as  to  the 
definition  are  induced  by  the  language  of  the  adjudicated 
eases.  The  appellant's  theory  is  that,  to  constitute  such  a 
watercourse,  there  '^  must  be  a  distinct  channel  or  bed  of  a 
Btream  with  well-defined  banks  cut  through  the  turf  and 
into  the  soil  by  the  flowing  of  the  water,  presenting  on  a  casual 
glance  to  every  eye  unmistakable  evidence  of  frequent  action 
of  running  water,  and  not  a  mere  depression;  and  such  a 
flow  must  be  necessary  to  prevent  the  flooding  of  a  consider- 
able tract  of  land."  Definitions  somewhat  similar  have 
been  many  times  given.  Kerr's  Injunctions  in  Equity,  page 
251,  uses  this  language:  "As  distinguished  from  water  of  a 
casual  and  temporary  character,  a  watercourse  is  a  flow  of 
water  usually  flowing  in  a  certain  direction,  and  by  a  regu- 
lar channel,  having  a  bed,  banks,  and  sides,  and  possessing 
that  unity  of  character  *'  by  which  the  flow  on  one  man's 
land  can  be  identified  with  that  on  the  land  of  his  neighbor." 
If  we  now  look  to  the  adjudicated  cases  to  see  the  application 
of  the  general  rule  to  the  facts  of  particular  cases  we  may  be 
aided  to  a  proper  application  of  the  law  to  the  case  in  hand. 

The  appellant  cites  us  to  Gibba  v.  WilliarnSj  25  Kan.  214, 
87  Am.  Rep.  241,  as  a  very  conclusive  case,  and  it  would 
appear  that  his  definition,  as  we  have  quoted  it,  is  taken 
therefrom.  The  case  deals  with  surface  water,  and  aims  to 
indicate  the  distinction  between  a  watercourse  and  surface 
water  from  rains  and  melting  snows  collected  into  streams 
in  ravines  and  depressions  causing  a  temporary  flow,  but  not 
ef  a  character  to  be  known  as  a  watercourse.  To  this  end 
the  opinion  employs  language  that,  if  literally  applied,  and 
(iven  application  to  cases  involving  the  flowage  of  water  from 
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Bprings  and  other  streams,  would  override  many  well-con* 
eidered  cases,  and  operate  as  a  denial  of  what  has  long  been 
considered  established  rights  of  riparian  owners  of  land. 
The  particular  language,  **with  well-defined  banks  cot 
through  the  turf  into  the  soil  by  the  flowage  of  the  water,** 
is  mainly  relied  upon  in  this  case.  Reading  that  case  with 
care,  and  in  connection  with  Palmer  y.  Waddett^  22  Kan.  852, 
it  will  be  seen  that  both  cases  deal  with  the  exceptional 
question  of  when  surface  water  caused  by  rainfalls  constitutes 
a  watercourse  so  as  to  take  it  out  of  the  general  rule  as 
to  surface  water,  and  bring  it  within  the  rule  as  to  water- 
courses. In  such  a  connection  the  language  is  apt,  and  its 
correctness  would  not  be  doubted.  Blaodgood  ▼•  Ayen^  106 
N.  Y.  400,  2  Am.  St  Rep.  443,  is  another  case  cited  by 
appellant,  but  the  facts  are  widely  different  from  this  case. 
That  was  a  case  of  percolating  water.  There  was  no  flowing 
stream  from  the  spring,  and  the  case  was  determined  upon 
an  uncertainty  as  to  facts,  and  not  upon  the  rule  of  the 
appellant's  contention.  **  Barkley  ▼.  WUcoXy  86  N.  Y.  140, 
40  Am.  Rep.  519,  is  another  case  of  surface  water,  and  tbs 
court  defines  a  ^*  natural  watercourse"  as  '*  a  natural  stream 
flowing  in  a  defined  bed  or  channel,  with  banks  and  sides, 
having  permanent  sources  of  supply.''  This  definition  closely 
approximates  the  facts  of  this  case.  Some  parts  of  the  way 
the  stream  in  question  has  no  banks,  and,  in  a  literal  sense, 
there  may  be  no  channel  in  places,  but  in  the  ordinary 
acceptance  of  the  term  there  was  a  channel.  The  case  of 
Hoyt  V.  City  of  Hudson,  27  Wis.  656,  9  Am.  Rep.  473,  con- 
tains a  definition  not  met,  in  a  literal  sense,  by  the  facts  of 
this  case,  but  the  language  there  used  is  as  to  surface  water 
from  rains  and  melting  snow. 

We  now  notice  a  few  cases  more  closely  allied  to  the  facts 
of  this  case.  In  Pyle  v.  Richards,  17  Neb.  180,  it  is  said: 
*'  When  water  has  a  definite  source,  as  a  spring,  and  takes  a 
definite  channel,  it  is  a  watercourse."  The  case  quotes  from 
Shields  v.  Amdt,  4  N.  J.  Eq.  234,  as  follows:  ''  There  must  bs 
water  as  well  as  land,  and  it  must  be  a  stream  usually  flow- 
ing in  a  particular  direction.  It  need  not  flow  continually, 
as  many  streams  in  this  country  are,  at  times,  dry."  In  Gould 
on  Waters  it  is  said:  <*  Surface  water  may  be  said  to  form  a 
watercourse  at  the  point  where  it  begins  to  form  a  well-defined 
channel,  with  bed,  banks,  or  sides,  and  current:  See  section 
263.    It  is  in  such  a  connection  that  much  of  the  language 
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relied  upon  by  the  appellant  is  used.  The  case  of  Macomber  v. 
Oodfreyj  108  Mass.  219;  11  Am.  Rep.  349,  is  a  case  in  its 
material  facts  parallel  to  this.  It  was  a  brook  running  from 
the  land  of  the  defendant  to  that  of  the  plaintitE.  It  was 
a  well-defined  stream  for  a  part  of  the  way  on  the  defendant's 
land.  Before  reaching  the  plaintifiTs  land  the  water  spread 
out  over  the  surface  of  the  ground  a  few  rods  in  width,  and 
00  ran  upon  and  across  the  plaintiff's  land,  which  was  a  level 
meadow,  covering  it  several  rods  in  width  and  irrigating-  it, 
And  ^^  in  this  shape  passed  onto  the  land  of  others.  From 
the  point  where  the  water  spread  out  on  the  defendant's  land 
to  a  point  beyond  the  plaintiff's  land  there  was  no  ^Mefined 
channel."  A  short  distance  beyond  the  plaintiff's  land  the 
water  again  formed  a  small  brook,  and  ran  to  the  river.  In 
that  case  it  was  said:  '*If  the  whole  of  the  stream  had  sunk 
into  the  defendant's  soil,  and  no  water  remained  to  pass  to 
the  plaintiff's  land  except  under  the  surface,  it  would  have 
ceased  to  be  a  watercourse,  and  the  plaintiffs  would  have  had 
no  right  to  it."  It  was  held  to  be  a  watercourse  with  well- 
defined  bed  and  banks,  with  its  usual  course  in  a  channel. 
The  rule  of  the  case  is  a  salutary  one.  This  case  is  not  dif- 
ferent in  principle.  In  this  case  the  water  was  spread  out 
over  a  longer  line,  but  it  was  not  lost  in  the  earth,  nor  was 
the  identity  of  the  stream  lost.  A  case  closely  in  point  sus- 
taining the  rule  is  OUlett  v.  JohnaoUy  30  Conn.  180. 

Our  conclusion  is  that  the  stream  in  question  is  such  a 
one  that  the  plaintiff  has  the  right  to  its  enjoyment,  and  that 
because  of  ita  diversion  the  plaintiff's  action  was,  by  the 
district  court,  properly  sustained.  We  are  not  aware  of  any 
adjudicated  case  against  this  conclusion  when  properly  con- 
sidered. The  district  court,  by  its  decree,  gave  to  each  party 
one-half  of  the  water  in  the  stream,  and  of  that  the  defend* 
ant  should  not  complain.    The  judgment  is  afSrmed. 


Watbbcoubsss  —  Changs  di  Location  ov.  —A  stream  of  water  which 
haa  been  diverted  from  its  natural  ohaanel  by  reason  of  an  anuaaal  freshet, 
and  allowed  by  an  adjoining  proprietor  to  flow  over  hie  land  for  the  period 
ef  ten  years  without  objection,  cannot  be  restored  by  him  to  its  original 
Morse:  Woodburf  v.  Short,  17  Vt.  387;  44  Am.  Dec.  344 

WATSBOoaasis  DiriNSDi — ^A  watercourse  is  a  living  stream  with  definite 
banks  and  channel,  and  a  mouth  distinguishable  from  its  source,  not  necee* 
sttily  running  all  the  time,  but  fed  from  more  permanent  sources  thaa 
mere  surface  water:  Chamberlain  ▼•  Bemingwa^t  08  Conn.  1|  88  Am.  81 
Bep.  880L  and  note. 
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Fawknbb  v.  Smith  Wall  Papbe  Company. 

[88  Iowa,  169.] 

OoimuoT,  Etidsnob  to  Vart.— If  a  written  oontract  ii  made  for  th*  do- 
livery  of  goods  at  wholesale  prioea  eridenoe  ia  not  admissible  tending 
to  prove  that  the  parties  in  the  negotiation  preoeding  the  ezeontion 
of  the  contract  had  a  card  on  which  was  printed  a  list  of  goods  and  of 
prices,  and  that  the  agreement  was  to  take  the  goods  at  snoh  prieesi 
8ach  evidence,  if  admitted  and  given  effeoti  wonld  yaiy  the  terms  of 
ft  written  contract; 

OaxTRAOTs— Varying. —Whatstbr  thb  Law  Imfuis  from  a  Coktraot 
IH  Writing  is  as  mnoh  a  part  of  the  contract  as  that  which  is  therein 
•zpresaed,  and  if  the  oontraot^  with  what  the  law  implies^  is  dear, 
definite,  and  complete,  it  cannot  be  added  to^  varied,  or  oontndioted 
by  extrinsic  evidence. 

CkuiTRAOT  Partly  WrIttrn  and  Partlt  Oral. — Bxtrinsio  evidence  is  not 
admissible  to  show  that  a  contract  was  partly  written  and  partly  oral, 
if  the  matter  proposed  to  be  made  part  of  the  contract  by  snoh  evidence 
is  inconsistent  with  the  terms  of  the  writing. 

▲  OoMTRAoi  Which  is  Gbrtain,  Complrtb,  and  Unambiguous  oamror 
n  Varibd  by  evidence  of  the  situation  of  the  parties^  or  the  sabjed 
matter  of  the  contraot,  and  the  acts  cl  the  parties  under  ilk 

J.  R.  Barcroft  and  Crom  Bowen^  for  the  appellani 
P.  F.  BariUj  for  the  appellees, 

'^^  KiNNB,  J.  The  question  involved  in  this  case  was 
deemed  of  such  importance  that  a  rehearing  was  granted, 
and  further  argument  had.  The  original  opinion  will  be 
found  in  49  N.  W.  Rep.  1003. 

The  plaintiff  declared  upon  the  following  written  eon- 
tract: 

"  DBS  MoiNBs,  Iowa,  July  11, 1887- 

*^  On  demand  I  promise  to  deliver  to  the  order  of  E.  7. 
Fisher  eight  hundred  dollars  (less  twenty  per  cent  dis- 
count), in  wallpaper,  at  wholesale  price,  good,  clean,  assorted 
stock  out  of  my  store  on  Fifth  street,  Des  Moines,  Iowa.  No 
atorage.  Lew  Smith  Wall  Paper  Co*'^ 

On  the  same  day  there  was  indorsed  on  the  back  of  said 
contract  a  statement  signed  by  Fisher  that  he  had  given 
Towne  &  McFarland  an  order  for  two  hundred  dollars' 
worth  of  said  paper,  and  that  it  had  been  delivered  to  them; 
also,  an  assignment  of  the  contract  to  the  plaintiff.  It  was 
averred  that  demand  had  been  made  for  the  balance  of  the 
goods  at  the  wholesale  price,  and  that  the  defendant  refused 
to  deliver  the  goods  at  said  price.  Judgment  was  asked  for 
BIX  hundred  dollars  and  interest 
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The  defendant  admitted  the  execution  of  the  oontract| 
and  the  payment  of  the  two  hundred  dollars,  and  denied  all 
the  other  allegations  in  the  petition.  He  also  pleads  that, 
at  the  date  of  making  the  order,  and  of  ite  acceptance  bj 
Fisher,  the  **  wholesale  price''  for  good,  clean,  assorted  wall- 
paper, and  the  price  upon  which  ^^^  said  order  was  based, 
and  at  which  said  paper  was  to  be  delivered  by  the  defend* 
ant  to,  and  accepted  by,  the  payee  was  agreed  upon,  and  set 
forth  on  a  card  then  shown  Fisher,  and  a  copy  of  same  is  at- 
tached to  the  answer;  that  the  schedule  of  prices  printed  upon 
the  card  was  then  agreed  upon  between  the  parties  to  said 
order  as  the  then  wholesale  prices  at  which  paper  was  to  be 
delivered,  and  said  card  accompanied  the  order,  as  a  part 
of  it,  and  a  part  of  the  contract  fixing  the  wholesale  price 
for  said  paper.  It  is  also  averred  that  defendant  has  tendered 
the  six  hundred  dollars  in  paper  to  the  plaintiff  in  accord- 
ance with  the  contract  and  terms  of  said  card. 

1.  The  defendant  was  permitted  to  prove  that,  when  the  con- 
tract was  made  between  the  parties,  he  handed  the  plaintiff's 
assignor  a  card,  having  printed  thereon  a  price  list  of  wall- 
paper, and  that  he  was  to  take  the  paper  mentioned  in  the 
contract  at  the  prices  stated  on  the  card.  This  evidence  was 
objected  to,  as  it  tended  to  vary  and  contradict  the  written 
contract  of  the  parties.  The  defendant  claims  that  the  evi- 
dence was  admissible  as  constituting  a  part  of  the  contract; 
that,  though  it  was  on  a  separate  piece  of  paper,  still  it  was 
in  fact  but  a  part  of  and  altogether  constituted  but  one  con- 
tract. The  rules  of  law  touching  the  admission  of  parol, 
contemporaneous  evidence,  to  add  to,  vary,  or  contradict  the 
terms  of  a  written  contract,  are  well  settled.  The  difficulty 
in  these  cases  generally  arises,  not  as  to  any  doubt  as  to  what 
the  law  is,  but  as  to  whether  or  not  the  case  presented  comes 
within  the  rules  prohibiting  the  introduction  of  such  evi- 
dence. We  do  not  think  the  evidence  was  admissible.  It 
tended  to  add  to,  vary,  and  contradict  the  written  contract. 
By  the  terms  of  the  contract  the  defendant  company  bound 
itself  to  deliver  to  the  plaintiff,  whenever  he  demanded  it| 
wallpaper  of  the  value  of  eight  ^^*  hundred  dollars  (less 
twenty  per  cent  discount),  and  the  price  of  the  paper  was  by 
the  very  wording  of  the  contract  to  be  the  wholesale  price  at 
the  time  of  such  delivery.  The  instrument,  it  occurs  to  us, 
was  in  nowise  ambiguous  or  uncertain,  so  as  to  call  for  ex- 
trinsic evidence  to  render  certain  the  meaning  of  language 
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whicby  without  it,  would  be  obscure  or  unintelligible.  It 
required  no  explanation  as  to  what  the  '*  wholesale  price"^ 
meant.  The  words  ^  wholesale  price"  have  a  fixed,  certain^ 
and  well-defined  meaning  in  the  mercantile  world.  They 
mean  the  price  fixed  on  merchandise  by  one  who  buys  in 
large  quantities  of  the  producer  or  manufacturer,  and  whv 
sells  the  same  to  jobbers  or  to  retail  dealers  therein.  Neither 
can  it  be  successfally  claimed  that  the  written  contract  lea veB 
it  a  matter  of  doubt  or  uncertainty  as  to  what  wholesale 
price  should  be  used  in  determining  the  value  of  the  paper* 
The  plaintiff  or  his  assignor,  by  the  plain  terms  of  the  con- 
tract,  had  a  right  to  demand  its  fulfillment  whenever  ho 
chose  so  to  do.  The  contract  was  by  its  terms  to  be  satisfied 
by  delivery  of  wallpaper  at  wholesale  price,  the  delivery  to 
take  place  on  demand.  It  was  then  a  contract  in  all  respects 
complete  and  perfect  as  to  the  parties,  the  subject  matter, 
and  the  delivery.  There  is  no  claim  that  the  schedule  of 
prices,  as  set  forth  on  the  card  introduced  in  evidence,  was 
to  be  a  part  of  the  written  contract,  and  was  omitted  by  ac* 
cident,  mistake,  oversight,  or  fraud.  No  such  issue  is  pre* 
sented.  The  evidence  objected  to  would  work  a  material 
change  in  the  terms  of  the  contract.  It  shows  that  the  paper 
was  to  be  received  at  a  price  which  was  agreed  upon  when 
the  contract  was  executed,  and  outside  of  the  provision  of 
the  written  contract.  It  measured  the  amount  of  paper  that 
should  be  received  under  the  written  contract  by  the  thea 
wholesale  market  price,  when  the  written  contract  measured 
the  amount  of  paper  to  be  delivered  ^^*  under  it  by  the 
wholesale  price  at  the  time  of  demand  made  for  the  goods. 
2.  Another  thing  must  be  borne  in  mind  in  determining 
as  to  whether  or  not  the  written  contract  is  such  that  it  can 
be  varied  by  parol  evidence,  and  that  is  that  the  law  raises 
certain  implications  from  the  terms  used  in  the  contract; 
that  whatever  the  law  thus  implies  from  the  language  used 
in  the  writing  is  as  much  a  part  of  the  contract  as  that  which 
is  expressed  therein:  Works  v.  Hersheyj  35  Iowa,  843;  Amev' 
ican  Emigrant  Co,  v.  Clark^  47  Iowa,  673;  LUjengren  etc. 
Lumber  Co.  v.  Meadj  42  Minn.  420.  Hence,  if  the  contract 
as  expressed  or  viewed  in  the  light  of  what  the  law  thus  im- 
plies from  the  language  used  therein,  is  clear,  definite,  and 
somplete,  the  rule  applies  that  it  cannot  be  added  to,  varied^ 
or  contradicted  by  extrinsic  evidence.  We  have  endeavored 
to  show  that  this  contract  is  complete  in  itself,  and,  when 
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construed  in  the  light  of  its  legal  import,  there  can  be  no 
doubt  as  to  its  meaning,  and  it  does  not  need  the  aid  of  ez« 
tiinsic  evidence:  2  Parsons  on  Contracts,  7th  ed.,  688,  694. 

8.  It  is  said  that  a  contract  may  rest  partly  in  writing 
and  partly  in  parol,  and  that  in  such  oases  extrinsic  evidence 
is  admissible  to  establish  that  part  which  is  not  written. 
This  exception  is  as  well  settled  as  the  rule  itself.  But  ex- 
trinsic evidence  in  such  cases  is  only  admissible  when  that 
part  of  the  contract  sought  to  be  thus  established  relates  to 
some  matter  about  which  the  writing^  is  silent  If  the  pro- 
posed evidence  is  in  any  way  inconsistent  with  the  terms  of 
the  writing,  such  evidence  is  inadmissible:  Blair  r.  Butiolph^ 
72  Iowa,  31;  7  Am.  A  Eng.  Ency.  of  Law,  91;  17  Am.  A  Eng. 
Bncy.  of  Law,  443,  444;  Taylor  v.  Galland,  8  G.  Greene,  22; 
Annis  v.  AnnU^  61  Iowa,  220.  In  the  case  at  bar  the  evidence 
introduced  ^^^  related  to  a  matter  as  to  which  the  contract 
itself  speaks  with  certainty.  The  legal  import  of  the  con- 
tract determined  that  the  wholesale  price  therein  mentioned 
should  be  ascertained  as  of  the  date  a  demand  and  delivery 
of  the  goods  was  made.  It  was  then  impossible  that  in  ad- 
vance of  that  time,  and  at  the  time  the  contract  was  made,  the 
parties  could  by  parol  ingraft  upon  it  a  provision  inconsistent 
with  the  written  contract  as  interpreted  by  the  law.  As  we 
have  said,  the  rule  prohibiting  the  introduction  of  contem- 
poraneous parol  evidence  to  add  to,  change,  or  contradict  a 
written  contract  is  as  clearly  applicable  when  the  effect  of 
such  evidence  is  to  change  the  terms  of  the  contract  as  inter- 
preted by  the  law,  as  when  it  contradicts  or  varies  the  ex- 
pressed provisions  of  it. 

4  The  court  instructed  the  jury  that  if  they  found  that,  at 
the  time  the  written  contract  was  made,  a  card  containing  a 
list  of  prices  of  wallpaper  was  produced  and  shown  to  said 
Fisher,  and  it  was  agreed  between  him  and  the  defendant 
that  said  card  specified  the  wholesale  price  attached,  and  it 
was  delivered  to  Fisher  with  the  written  contract  as  a  part 
of  it,  and  the  goods  were  to  be  furnished  under  said  contract^ 
then  the  defendant  had  a  right  to  charge  for  paper  furnished 
to  the  plaintiff  or  his  assignor  the  prices  appearing  on  said 
card.  For  the  reasons  heretofore  given  this  instruction  was 
erroneous. 

6.  While  it  is  competent  in  construing  a  contract  to  show 
the  situation  of  the  parties,  the  subject  matter  of  the  con- 
traot^  and  acta  of  the  parties  under  the  contraoti  aa  tending 
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to  show  bow  they  understood  it,  still  this  cannot  be  done  to 
the  extent  of  varying  or  contradicting  a  written  contract^ 
when  snch  contract  is  certain,  complete,  and  unambignoos. 
The  case  of  Thompson  y.  Locke^  65  Iowa,  432,  was  one  where 
the  contract  was  ^^'  not  complete  in  all  its  parts:  Shuler  y* 
Dution^  75  Iowa,  155,  157;  Bigelow  y.  Wilson,  77  Iowa,  608. 

For  the  reasons  given  the  judgment  of  the  district  court  is 
reversed. 


OoNTBAora^PABOL  BviDSHOB  ov  Priob  AaBinciVTB.— Ptfol  evidoMli 
nofe  admiisible  to  vary  a  written  ooatraot^by  ihowing  that  it  does  not  aooord 
with  the  previous  agreement  of  the  partiee:  Oream  OUff  Qkm  Oo»  v.  9ried» 
loMcier,  84  WU.  63;  86  Am.  St.  Bep.  895,  and  note»  with  the  oaaee  ooilMMi 
Sifb  alM^  tiM  extended  note  to  i9««wNi  V.  leor,  11  An.  86.  Sip.  8SL 
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MoKmom  Laws  jju  io  m  LibsbauiT  Oommmi  la  favor  of 

elaiming  their  benefit. 
HoMBsraAD— MoHBTB  DvB  fOR  RwfT  OV  ▲  HomsnuD  Ami  SZBHFf 

exeontion. 

This  case  was  presented  upon  a  certifioate  of  the  trial 
judge  as  follows:  **  Where  the  judgment  debtor,  who  is  a  resi* 
dent  of  this  state  and  the  head  of  a  family,  is  temporarilj 
absent  from  her  homestead  for  the  period  of  one  year  for  ths 
purpose  of  educating  her  daughter,  and  voluntarily  executes 
a  lease  of  the  homestead  to  a  tenant  during  and  for  the  period 
of  said  absence,  are  moneys  which  are  due  and  owing  to  tbs 
judgment  debtor  from  the  tenant  for  the  rent  of  said  home- 
stead accrued  under  said  lease  exempt  from  execution  issued 
upon  a  judgment  in  favor  of  the  plaintiff  and  against  ths 
judgment  debtor? '' 

W.  0.  MeElroy,  for  the  appellants. 

No  appearance  for  the  appellee. 

*^  OiVBN,  J.  1.  It  is  the  question  oertifled,  and  that 
alone,  which  we  are  to  decide.  Though  plain  and  pointed, 
the  result  is  important,  because  of  its  effects,  and  demands 
careful  consideration.  We  regret  not  to  have  the  benefit  of 
full  arguments^  but,  as  the  appellee  has  submitted  withon(k 
argument,  we  must  forego  the  aid  that  would  have  come  from  a 
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fall  discussion  of  the  question.  It  will  be  observed  that  there 
is  no  question  of  homestead,  npr  of  abandonment^  nor  of  the 
right  to  follow  the  proceeds  of  the  lease  into- other  property 
involved.  The  leased  premises  were  and  continued  to  be  a 
homestead,  and  the  question  is  simply  whether  the  money 
due  from  the  garnishee  to  the  defendant  is  exempt  to  her. 
The  only  ground  upon  which  such  an  exemption  can  be 
claimed  is  that  it  is  the  proceeds  of  the  use  of  the  home* 
stead. 

Exemption  of  property  from  the  payment  of  debts  is  purely 
etatutory,  and  courts  may  not  enlarge  the  exemption;  but^ 
as  said  in  Kaiser  y.  Seatan^  62  Iowa,  463|  466,  ^*  exemption  laws 
are  to  be  maintained  in  their  spirit  as  well  as  letter,  and  even 
liberally  construed  in  favor  of  those  claiming  their  benefit": 
See,  also,  Sevan  v.  Hayden^  13  Iowa,  125;  Hmkina  v.  J7an* 
Ion,  72  Iowa,  37.  Looking  to  the  spirit  of  the  law,  this  court 
held  in  KaUer  v.  Seatan,  62  Iowa,  463,  that  money  due  as  dam- 
ages for  right  of  way  over  a  homestead  was  exempt,  notwith* 
standing  the  character  of  the  homestead  was  not  destroyed 
as*  such  by  the  easement.  In  Mudge  ▼.  Lanning^  68  Iowa, 
641,  it  is  held  that  a  judgment  for  damages  against  a  railway 
company  for  setting  out  fire,  by  which  fences,  vines,  '^^  and 
trees  on  a  homestead  were  destroyed,  was  exempt.  The  ap« 
pellants  cite  and  rely  upon  Huakina  v.  Hanloriy  72  Iowa,  87, 
wherein  it  is  said:  **  But  homestead  rights  do  not  presump- 
tively attach  to  money  or  ohoses  in  action.  They  are  prima 
facie  liable  for  debts,  and  are  only  exempt  when  sold  with 
the  intention  to  use  such  proceeds  in  the  purchase  of  another 
homestead.''  The  question  in  that  case  was  whether  the 
execution  debtor  intended  to  invest  the  proceeds  derived 
from  the  sale  of  his  homestead  in  another  homestead,  and 
hence  the  language  of  the  opinion  is  limited  to  that  kind  of 
proceeds.  Had  proceeds  derived  as  damages  for  right  of 
way  or  setting  out  fire  been  involved  they  would  have  been 
included.  That  case  does  not  hold  that  homestead  rights 
may  not  attach  to  other  money  than  that  derived  from  the 
sale  of  a  homestead  for  the  purpose  of  purchasing  another. 
In  that  case  Hanlon  failed  to  prove  an  intention  to  purchase 
another  homestead  with  the  proceeds  derived  from  the  sale; 
it  was  therefore  held  that  the  proceeds  were  not  exempt. 
Harkneu  y.  Burton^  39  Iowa,  101,  also  cited,  is  not  in  point. 
That  case  holds  that  a  license  to  remove  minerals  from  the 
homesteadi  when  its  enjoyment  does  not  impair  the  use  of  the  ^ 
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homestead,  may  be  given  by  the  husband  without  the 
sent  of  his  wife. 

The  appellants  have  not  cited,  nor  have  we  found,  any 
ease  involving  the  precise  question  certified.  In  Cox  v.  Cookf 
46  Ga.  801,  it  is  held  that  the  crop  raised  on  the  homestead 
was  exempt.  In  Wade  ▼.  Wealow^  62  Qa.  663,  it  is  not  only 
held  that  crops  grown  upon  the  homestead  are  exempt,  but 
that  sheep  purchased  with  the  proceeds  of  the  crop  and  put 
on  the  homestead  are  also  exempt.  The  correctness  of  this 
ruling  is  questioned  in  Coatea  v.  OaldweU,  71  Tex.  19;  10  Anu 
St  Rep.  725.  As  that  question  is  not  involved  in  this  case, 
we  do' not  consider  it  In  the  latter  case  it  is  held  that  ^  cot- 
ton grown  upon  the  homestead  and  unpicked  '^'  is  exempt 
from  execution.  After  it  has  been  picked  the  exemption 
ceases,  and  H  is  subject  to  execution.''  In  Alexander  ▼.  Holty 
69  Tex.  205,  it  is  said:  '*  We  are  of  opinion,  also,  that  the 
crops  of  corn  and  cotton  growing  on  the  homestead  were  also 
exempt,  as  necessary  to  its  beneficial  enjoyment''  Chief 
Justice  Hemphill,  in  Cobba  v.  Coleman^  14  Tex.  598,  said  that 
it  was  ^*  very  clear  that  by  these  reservations  the  legislature 
intended  a  real,  substantial  benefit;  that  by  fair  construction 
the  grants  in  the  statute  must  include  not  only  the  subject 
itself,  but  every  thing  absolutely  essential  to  its  beneficial 
enjoyment  The  same  doctrine  is  also  deducible  from  Ander^ 
$on  V.  McKay,  30  Tex.  186."  Horgan  v.  Amick,  62  Cal.  401» 
holds  that  grain  harvested  from  lands  constituting  a  home- 
stead are  not  exempt  The  reasoning  in  this  case  and  in 
Coatea  v.  Caldwell,  71  Tex.  19,  10  Am.  St  Rep.  726^  seems 
to  be  that  to  exempt  the  gathered  crop  would  be  to  add  to 
it  the  exemptions  of  personal  property  provided  in  the  stat* 
nte  without  its  being  specified  therein.  It  is  clear  that 
such  crops  are  not  exempt  under  statutes  exempting  per* 
sonal  property,  unless  specified  therein.  Such  crops,  if 
exempt,  must,  in  the  absence  of  such  specifications,  be  so 
under  the  law  exempting  the  homestead.  The  reasoning  in 
these  cases  seems  to  us  to  lose  sight  of  the  spirit  and  pur- 
pose of  the  law  exempting  homesteads.  The  conflict  in  the 
cases  is  explained,  in  part  at  least,  by  the  dififerences  in  the 
statutes  of  these  states.  It  will  be  observed,  however,  that 
in  none  of  them  is  it  held  that  crops,  while  growing  npon 
the  homestead,  are  not  exempt 

2.  To  answer  the  question  certified  we  mast  ascertain  the 
letter  and  spirit  of  our  statute  exempting  homesteads.    It  ii 
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certainly  the  spirit  and  purpose  to  exempt,  not  only  the 
homestead,  bat  also  the  use  thereof,  for  without  the  nse  the 
exemption  would  be  valueless.  It  is  not  simply  as  a  place 
of  shelter,  a  place  in  which  to  live,  that  homesteads  are 
exempt,  but  '^*  also  as  a  means  of  making  a  living,  as  ii 
shown  by  the  exemption  of  one-half  an  acre  in  town,  forty 
acres  in  the  country,  and  the  shop  or  building,  when  situated 
on  the  exempt  premises,  in  which  the  head  of  the  family 
carries  on  his  business.  The  use  of  the  homestead,  as  well 
as  the  homestead  itself,  is  nnquestionably  exempt  so  long  as 
the  homestead  character  is  maintained.  When  the  home- 
stead is  terminated  by  abandonment  or  otherwise  the  ex* 
emption  ceases,  but  in  this  case  it  was  not  terminated. 

We  think  it  is  in  harmony  with  the  evident  spirit  and  pur- 
pose of  our  statute  to  hold  that  the  head  of  a  family  owning 
a  homestead  has  a  right  to  hold  as  exempt,  not  only  the 
homestead  and  its  use,  but  also  crops  or  money  which  he 
may  derive  from  its  use  while  the  property  continues  to  be 
his  homestead.  If  the  homestead  is  terminated  by  abandon* 
ment  or  otherwise  the  exemption  ceases.  To  bold  that  the 
owner  of  a  homestead  can  only  hold  as  exempt  such  pro- 
ceeds of  its  use  as  the  industry  of  himself  or  family  has  pro- 
duced would  be  in  many  cases  to  deny  the  benefits  of  such 
exemption  entirely.  Take  the  case  of  an  owner  who  cannot, 
from  any  cause,  cultivate  the  homstead  garden  of  forty  acres, 
there  is  no  good  reason  why  he  may  not  rent  them  to  an- 
other,  and  hold  the  proceeds  exempt  for  the  use  of  his 
family.  This  case  furnishes  another  apt  illustration;  also 
the  case  of  one  having  spare  room  in  the  homestead,  who 
takes  lodgers,  or  one  who,  having  no  use  for  a  stable  on  the 
homestead  premises,  rents  it  to  another.  We  are  clearly  of 
the  opinion  that  proceeds  derived  from  the  use  of  the  home- 
stead while  it  remains  such  are  exempt  to  the  head  of  a  fam* 
ily.  Whether  property  purchased  with  such  proceeds,  not 
otherwise  exempt,  would  be  subject  to  execution  we  do  not 
determine. 

The  question  certified  must  be  answered  in  the  affirmative^ 
and  the  judgment  of  the  district  court  is  afiirmed* 

2%«  Sboemption  qfthe  Prooeed§  and  ProduM  of  a  homMtaftd  is  a  qneition  of 
▼aiy  oonsiderAblo  importaaoo,  and  respooting  which  the  deoisioiu  ol  the 
ooartt  are  inharmoiiUMiB.  If  tho  hnsbaiid  and  wife  make  a  yolantary  laU 
of  their  homestead,  and  thereby  oonyert  its  prooeeds  into  personalty,  laoh 
proceeds  do  aa^  la  tho  absence  of  special  statutory  piorisions  to  that  sflbol^ 
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retain  tbo  homestead  character,  and  therefore  are  not  exempt  from  attach* 
ment  nor  ezeoation:  Freeman  on  Execationa,  sees.  247  a,  235.  In  some  of 
the  states  are  statutes  modifying;  thia  rule,  to  the  extent,  at  least,  of  per* 
mitting  a  dehtor  to  retain  the  proceeds  of  the  voluntary  sale  of  hU  homo- 
stead,  while  he  in  good  faith  retains  them  with  the  view  of  proooriog 
another:  Vaikins  ▼.  BlatJtcIUfuJd,  40  Wis.  347;  HusHiu  ▼.  Hanion,  72  Iowa» 
87;  Bifwi  ▼.  Orogan,  67  Wis.  147 

When  the  homestead  or  any  part  of  it  is  converted  into  money  or  other 
personal  property  without  the  voluntary  act  of  its  owner  or  owners  there  is 
certainly  no  intentional  or  implied  waiver  of  the  exemption,  and  equitably,  at 
least,  the  proceeds  of  such  conversion  ought  to  be  regarded  as  still  impressed 
with  and  protected  by  the  homestead  exemption.  Thus,  if  the  property 
held  as  a  homestead  exceed  in  value  the  amount  which  the  debtor  may  hold 
as  exempt,  his  creditors  may,  in  most  states,  institute  proceedings  to  segre- 
gate the  exempt  from  the  nouexempt  part»  in  order  that  the  latter  may  bo 
reached,  and  applied  to  the  satisfaction  of  their  demands;  and  if  the  prop* 
erty  is  not  susceptible  of  segregation  without  substantial  prejudice,  the  whole 
may  be  sold,  provided  the  debtor  is  paid  the  full  amount  of  the  exemption* 
In  such  an  event  the  amount  thus  paid  him  retains  its  homestead  character, 
either  for  some  period  designated  by  statute,  or  until  he  has,  for  an  unrea- 
sonable time,  failed  to  invest  it  in  another  homestead:  WcUsh  v.  Horine,  36 
IlL  238;  MUchell  ▼.  Milhoan,  11  Kan.  628;  Freiberg  ▼.  WcUzem,  85  Tex.  264; 
84  Am.  St  Rep.  808;  Dearingv,  Thomas,  25  Ga.  223;  Keyeg  v.  Bines,  37  Vt 
260;  86  Am.  Dec.  707;  Moaey  v.  Loyal,  88  Ga.  631;  Wrighi  v.  Westheimer, 
2  Idaho,  962;  35  Am.  St.  Rep.  269;  Morgan  ▼.  Steams,  41  Vt.  398;  Fogg  v. 
Fogg,  40  N.  H.  282;  77  Am.  Dec.  715;  PiUsfidd  Bank  v.  Howh,  4  Allen,  347; 
Mann  v.  Kelsey,  71  Tex.  609;  10  Am.  St.  Rep.  800. 

A  like  rule  should  apply  to  other  involuntary  conversions  of  the  home- 
stead or  some  part  of  it  into  money.  The  most  familiar  of  these  is  the  de- 
struction of  buildings  or  fixtures  by  fire,  while  the  subject  of  insurance,  and 
the  payment  by  the  insurer  for  the  loss  thus  occasioned.  The  proceeds  of 
snob  an  insurance  are  not  within  the  letter  of  the  statutes  governing  home- 
stead exemptions^  and  hence  the  decisions  refusing  to  protect  them  from  ex- 
ecution: Smith  V.  RatcUff,  66  Miss.  683;  14  Am.  St.  Rep.  606;  Woosier  ▼• 
Page^  54  N.  H.  125;  20  Am.  Rep.  128.  These  decisions  follow  the  letter, 
while  they  ignore  the  spirit,  of  the  law.  The  object  of  the  law  was  to  assuro 
to  unfortunate  debtors  and  their  dependent  and  often  helpless  families  tho 
oomfort  and  protection  of  a  home.  This  object  is  partly  thwarted,  if  tho 
improvements,  without  which  the  family  has  no  shelter,  may  not  be  pro- 
tected by  insurance;  and  if,  though  so  protected  when  the  home  is  devao* 
ftated  by  fire,  the  family  must  be  left  with  the  ashes^  while  the  creditor  is 
awarded  the  fruits  of  the  claimant's  forethought  and  provision.  The  better 
Tiew,  therefore,  is  that  the  proceeds  of  such  insurance  cannot  be  reaofaed  bj 
a  creditor:  Houghton  v.  Los,  50  GaL  101;  Oooney  v,  Oooney,  65  Barb.  524;  Oam» 
€ron  V.  Fay,  55  Tex.  58;  Reynolds  ▼.  Haines,  83  Iowa,  842;  32  Am.  St.  Rep.  81 L 
Part  of  a  homestead  may  be  taken  by  proceedings  in  the  exercise  of  the  right 
of  eminent  domain,  or  by  a  wrongdoer  removing,  injuring,  or  destroying  a 
boilding  or  other  fixture.  In  eaoh  case  it  is  believed  that  the  moneys  be- 
eoming  due  the  homestead  claimant  are,  as  was  the  property  on  account  ol 
whioh  the  right  to  them  has  accrued,  exempt  from  execution:  Wylie  v* 
Chrsmdysen^  51  Minn.  360;  38  Am.  St  Rep.  600;  Brooies  r.  ColUns,  11  Bus^ 
•82;  Mwige  ▼.  Lanning,  68  Iowa,  641;  Kaiser  ▼•  Seaion,  62  Iowa,  468. 

As  to  oertain  classes  of  homestead,  the  object  of  the  statute  is  not  restricted 
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io  affording  a  mere  shelter  of  the  family;  and  perhaps  there  It  no  etlaii  of 
whieh  it  may  fairly  be  aaid  that  the  statute  did  not  intend  tiie  dehtor  to 
have  the  adyantage  aooming  from  the  profitable  nee  ol  the  homestead  fot 
■■oh  purposes  as  it  might  be  devoted  to  withoat  impairing  its  homestead 
oharaoter  or  abandoning  all  exemption  rights  therein.    The  principal  oaas 
foee  further  than  any  other  falling  within  our  observation  in  securing  to  a 
debtor  the  profits  of  his  homestead,  aooming  when  he  was  absent  therefrom* 
We  an  not  inclined  to  donbt  or  criticise  it  on  that  aooonni.    The  olaimant 
lias  a  right  to  the  foil  use  of  his  homestead;  and  if  he  denies  himself  part  of 
this  right  and  thereby  becomes  entitled  to  compensation,  as  when  he  lets  the 
whole,  or  some  part  of  it»  the  oonrta,  in  denying  oreditors  the  right^to  garnish 
or  otherwise  subject  to  execution,  the  proceeds  of  such  letting,  infliot  no 
wrong  on  the  creditor.    A  oassb  equitably  still  less  subject  to  doubt^  arises 
when  the  owner  of  an  agricnltnral  homestead  plants  and  harvests  a  orop 
which  his  ereditor  andertakes  to  seise  in  satisfaction  of  a  debti    By  not  fo> 
■tricting  such  a  homestead  to  the  dwelling-house  and  its  appurtenancei^  and 
In  permitting  it  to  extend  over  lands  osefnl  only  for  the  production  of  orops^ 
the  legislature  impliedly  expresssd  an  intention  to  inclnde  the  beneficial 
«so  ol  those  lands  in  the  homestead  exemption.    It  is  true  that  in  many 
instances  there  is  an  enumeration  of  the  personal  property  which  a  debtor 
is  entitled  to  retain  as  exempt  from  execution,  and  that  the  produce  of  the 
homestead  may  exceed  this  enumeration  or  be  of  a  different  character. 
Henoe^  some  courts  have  denied  that  the  produce  of  a  homestead  is  exempt 
from  exeeution,  unless  of  a  oharacter  or  quantity  which  would  exempt  it 
though  it  had  been  acquired  from  any  other  souroex  fforgan  v.  AnMs,  09 
OsL  401)  OUkeruf*  NaL  Bank  v.  Green,  78  N.  a  247.    Othersaffirm  that  tha 
exemption  of  a  homestead  extends  to  the  crops  grown  thereon:  Ooco  v, 
Cbol^  46  Oa.  301)  Alexander  v.  NoU,  69  Tex.  206;  and  even  to  other  prop- 
erty purchased  with  the  proceeds  thereof  t  WaeU  r.  Weahw^  68  Oa.  661b 
no  decisioos  npon  ths  subject, 

*' That  palter  with  us  in  a  double  oensai 
That  keep  the  word  of  promise  to  oar  mr^ 
And  break  it  to  our  hopcb* 

an  liiose  of  the  oonrts  of  Texas,  holding  that  a  crop  planted  on  a  homestead 
io  exempt  frmn  execution  while  growing  and  attached  to  the  eoil,  and  be- 
eomes  subject  to  execution  as  soon  as  harvested  or  detadhedt  Ooaiea  v.  Oaldm 
weH  71  Tex.  10;  10  Am.  St.  Rep.  726.  Homestead  claimants  are  thereby 
sssorsd  the  exemption  of  their  crope  so  long  as  thsy  remain  attached  to  tha 
sci^  and  therefore  useless,  but  lose  tiie  exemption  on  attempting  to  detask 
erofa  aa  that  they  oan  subserve  some  nsefnl  en4 
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Marsh  v.  MoNidbb. 

[88  KyWA,  880.) 

Landlord  ahd  Tbmant.— I<»  Formbd  oh  a  Noh-hatmablb  SnoAH  rf 
water  belongs  to  the  tenant  and  not  to  the  landlord.  If  there  b  notfaiag 
fn  the  leaae  reetrioting  the  tenant's  use  of  the  property. 

Suit  to  restrain  the  defendants  from  cutting  or  removing 
ioe,  and  to  recover  damages  for  ice  already  out.  Judgmeol 
in  favor  of  the  defendant. 

Cliggitt  &  Rtde^  for  the  appellant. 

Richard  Wtlbery  for  the  appellee. 

**^  Robinson,  C.  J.  Clara  B.  Doud  is  the  owner  of  that 
part  of  a  certain  tract  of  land  which  is  west  of  the  center  of 
a  stream  of  water  which  flows  across  it.  That  stream  is 
about  eight  rods  in  width,  is  not  navigable,  and  is  known  as 
^Lime  creek."  Mrs.  Doud  made  to  the  plaintiff  a  bill  of 
sale  of  the  ice  which  should  be  formed  in  her  part  of  the 
stream  during  the  winter  which  commenced  in  the  year  1890. 
When  Mrs.  Doud  purchased  the  land,  in  June  of  that  year, 
it  was  occupied  by  S.  M.  Fulghum,  as  subtenant,  nnder  a 
lease  which  gave  him  the  right  to  the  free  and  uninterrupted 
occupation  thereof  until  April,  1891,  and  the  title  acquired 
by  the  purchase  was  subject  to  his  rights  under  the  lease. 
He  sold  to  the  defendants  the  ice  which  was  included  in  the 
bill  of  sale  to  the  plaintiff,  and,  after  the  ice  was  formed,  the/ 
out  and  removed  portions  of  it  for  their  own  uses.  The  plain* 
tiff  contends  that  the  ice  was  real  estate,  a  part  of  the  land 
owned  by  Mrs.  Doud;  therefore,  that  the  lease  gave  to  the 
tenant  no  right  to  remove  it;  and  that  the  bill  of  sale  trans- 
ferred the  ownership  of  it  to  the  plaintiff. 

**^  It  is  well  settled  that,  under  some  conditions,  water 
and  ice  are  to  be  regarded  as  real  estate,  belonging  to  the 
owner  of  the  land  which  is  beneath  it:  See  State  ▼.  PottmeyeTf 
S3  Ind.  402;  5  Am.  Rep.  224,  and  cases  therein  cited;  9  Am. 
A  Eng.  Ency.  of  Law,  853.  And,  when  that  is  the  case,  the 
landowner,  or  his  assign,  has  the  exclusive  right  to  gather  and 
dispose  of  the  ice  for  his  own  benefit,  subject  to  the  rights  oi 
other  riparian  owners:  See  Bigelow  v.  Shaw^  66  Mich.  841; 
8  Am.  St.  Rep.  902,  and  cases  therein  cited.  In  this  state 
the  owner  of  land  has  the  right  to  use  so  much  of  the  water 
of  a  stream  flowing  over  it  as  is  necessary  to  supply  what  are 
termed  his  ^  natural  wants":  Spenee  v.  Mclhwmgh^  77  Iowa, 
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461;  FerguBon  ▼.  Firmenieh  Mfg.  Co.,  77  Iowa,  676;  14  Am. 
St.  Bep.  319.  Where  he  does  not  own  the  soil  under  the 
stream,  as  where  it  is  meandered,  and  his  ownership  does 
not  include  its  bed,  he  has  no  exclusive  right  to  the  ice  which 
forms  in  it:  Serrin  ▼.  (7r«/!$,  67  Iowa,  197.  In  such  oases, 
whoever  has  lawful  access  to  the  stream  may  use  the  water 
and  the  ice  which  forms  therein  in  such  manner  as  does 
not  interfere  with  the  rights  of  the  riparian  owners:  Brovm  v« 
Cunningham^  82  Iowa,  516.    ' 

Whether  the  ice  which  forms  in  a  running  stream  is  to  be 
regarded  technically  as  a  part  of  the  land  over  which  it  is 
formed,  or  to  which  it  is  attached,  is  a  question  we  do  not  find 
it  necessary  to  determine.  It  is  water  congealed,  and,  al- 
though more  readily  secured  and  controlled  for  many  pur- 
poses than  water,  it  is  in  most  respects  subject  to  the  rules 
which  govern  the  rights  of  the  riparian  proprietor  to  the 
water.  Ice  may  be  attached  to  his  land,  but  it  was  not  pro* 
duced  by  the  land,  drew  nothing  from  it,  and  will  give  noth- 
ing to  it  It  is  transient  by  nature,  and  will  soon  disappeari 
unless  prevented  by  the  labor  of  man.  It  is  a  product  of  the 
changing  seasons,  which  the  occupier  of  the  soil  may  use  aa 
he  might  have  used  the  water  from  which  '**  it  was  formed* 
If  he  own  the  land  under  it,  he  may  use  the  ice  as  he  might 
have  used  the  water,  to  supply  his  natural  wants,  and  for 
other  purposes,  so  far  as  he  can  do  so  without  affecting  the 
rights  of  others,  as  of  lower  owners  on  the  same  stream. 
Such  use  appertains  to  the  land,  and  belongs  to  him  who  has 
the  right  to  possess  and  use  it. 

In  this  case  that  right  was  conferred  upon  Fulghum,  by 
virtue  of  the  lease.  It  is  said  that  his  lease  was  for  ordinary 
farming  purposes  only,  but,  if  that  were  true,  he  would  have 
bad  the  right  to  use  so  much  of  the  water  and  ice  as  he  re- 
quired for  such  purposes.  The  lease,  however,  does  not  re- 
strict the  tenant  to  the  use  of  the  premises  for  agricultural 
purposes  only,  but  gives  him  the  right  to  the  ^*  free  and  un- 
interrupted occupation  thereof,"  and  necessarily  the  right  to 
use  them  and  their  appurtenances.  Nothing  was  reserved^ 
excepting  timber  not  required  for  repairing  fences.  The 
leased  premises  included  one-half  of  the  bed  of  the  stream, 
and  such  rights  as  the  owner  had  in  the  stream  itself.  He 
retained  no  right  to  enter  upon  the  premises  to  gather  ice, 
and  his  grantee  acquired  none  as  against  the  tenant  We 
are  of  the  opinion  that  the  lease  gave  to  the  tenant  the  right 
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to  out  and  remove  the  ice  in  question^iand  find  that  such 
right  was  assigned  to  the  defendants.  The  judgment  of  the 
district  court  is  affirmed.      

los  BkiOnos  to  thb  Own  xb  ov  thb  Soil  under  the  water  on  whioh  it 
lormst  BigtUjw  ▼.  Shaw^  S5  Mioh.  841;  8  Am.  St.  Rep.  9Q2;  and  note.  8ee^ 
farther^  the  notes  to  Wwiman  ▼.  PUuMi^  1  Am.  Sk  Bep.  80%  and  Higffkis 
V,  KutUnr^  82  Am.  Eep.  100w 


Harkbb  V.  Burlington,  Gbdar  Bapidb  &  Nobth- 

BRN  Railway  Co. 

[88  IOWA,  409.] 

IfABTSR  AND  Skbtant— KisKs — AssuuFTiON  OT. — Ooo  who  aooepti  emplof • 
ment  with  knowledge  of  its  risks  does  so  at  hit  peril,  and  hat  no  claim 
for  indemnity  on  the  ground  of  saoh  risks,  and,  if  he  remains  in  the 
•ervioe  without  objection  and  without  promise  to  him  of  a  change,  he 
will  be  deemed  to  have  waived  his  right  to  compensation  for  injurief 
which  he  may  sustain  by  reason  of  such  risks. 

KsoLiOBNon  IS  A  Failurb  to  do  what  a  reasonable  and  pmdent  peraon 
would  ordinarily  have  done  under  the  circumstances,  or  doing  what 
such  a  person  would  not  have  done  under  inch  ciroumstanoee.  The 
duties  are  dictated  and  measured  by  the  exigencies  of  the  occasion. 

Mastbb  and  Srbvant — A  Servant's  Knowlbdgi  or  a  Risk  or  Dirsor 
DOBS  NOT  Bxonebatb  the  master,  if  for  any  reason  the  servant  forgets 
it,  and  is  not  in  fault  in  so  doing  at  the  precise  time  he  suCfers  thereby, 
as  where  the  servant's  forgetfulness  was  due  to  sudden  alarm,  or  the 
urgent  demand  for  speed,  or  by  his  duties  being  snob  as  to  necessarily 
absorb  his  attention,  leaving  him  no  reasonable  opportunity  to  look  for 
defects. 

lilSTBB  AND    SbRVANT— NbOLIGBNOB,   CONTBISnTORT.^If    a  niUway   009N 

poration  is  guilty  of  negligence  in  keeping  an  awning  at  a  position 
dangerous  to  its  employees,  and  one  of  them,  knowing  of  such  awning 
and  of  its  dangerous  character,  is,  by  his  superior,  suddenly  called  upon 
to  perform  a  service  exposing  him  to  danger  from  the  awning,  and  the 
mode  of  giving  him  his  orders  is  such  as  to  probably  confuse  him  and 
at  the  same  time  to  demand  haste  in  action,  whether  nnder  such  oir- 
oumstances,  in  case  of  his  injury  from  the  awning,  he  is  chargeable 
with  contributory  negligence,  in  not  remembering  and  avoiding  it,  is  a 
question  for  the  determination  of  the  Jury. 
^VBT  Trial. — A  Vrrdiot  ls  not  Exorssivb  which  awards  plaintiff  seven 
thousand  seven  hundred  and  sixty  dollars  in  an  action  for  personal 
injuries,  where  his  expectancy  of  life  is  thirty-four  years,  he  was  earn* 
ing  sixty-five  dollars  per  month  when  hurt,  and  his  injuries  confined 
him  to  his  bed  one  week,  rendered  him  unable  to  perform  any  labor  for 
three  months,  and  to  perform  any  labor  except  chores  for  nine  months^ 
and  there  is  evidence  tending  to  show  that  his  injuries  are  permanent 
and  will  prevent  him  from  ever  doing  any  but  light  work. 
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/•  W.  Cory  and  S.  K.  Tracy^  for  the  appellant 
Parker^  Fu,nk  &  Carltfm^  for  the  appellee. 

**•  Robinson,  C.  J.  In  February,  1890,  the  plaintiff  waa 
in  the  employment  of  the  defendant,  as  conductor  of  a  freight 
train.  His  ordinary  run  was  from  Bstherville  to  a  siding 
near  Hotel  Orleans,  at  Spirit  lake,  where  ice  was  being 
loaded,  and  back  to  Estherville.  At  that  time  there  was  a 
railway  platform  south  of  the  hotel,  over  a  part  of  which  was 
an  awning  about  fifty  feet  in  length,  constructed  to  protect 
passengers  who  ^^'  should  be  there  for  trains.  On  a  day  of 
the  month  named  the  plaintiff  left  Estherville  with  his  train, 
which  was  made  up  of  empty  cars,  under  orders  to  set  out 
a  part  of  them  on  a  sidetrack  at  the  Hotel  Orleans,  and  to 
take  the  remainder  about  eighty  rods  farther  west,  to  a  point 
where  ice  was  being  loaded.  When  he  arrived  near  the  hotel 
he  found  loaded  cars  standing  on  the  main  track,  between 
the  switches.  He  slackened  the  speed  of  his  train,  intending 
to  set  out  some  of  the  cars,  as  he  had  been  ordered  to  do,  and 
to  couple  onto  the  cars  on  the  main  line.  The  engine  had 
been  backed  from  Estherville,  was  at  the  west  end  of  the 
train  it  was  drawing,  and  had  reached  the  loaded  cars.  The 
plaintiff  was  on  a  car  near  the  engine,  but,  before  it  reached 
the  platform,  he  descended,  and  met  one  Forrest,  Who  was 
the  trainmaster  of  the  defendant,  and  his  superior  in  author- 
ity. Forrest  said  to  him:  ^'Damn  it;  they  are  waiting  for 
oars  down  here.  Where  have  you  been?  Couple  that  en- 
gine onto  these  cars.  Back  them  right  up  to  the  main  line. 
Take  every  thing  up  to  the  side."  In  obedience  to  that  di- 
rection the  plaintiff  coupled  the  engine,  which  was  moving 
Blowly,  to  the  loaded  cars,  and  stepped  out  to  one  side.  For- 
rest took  charge  of  the  train  and  gave  the  signal  for  backing. 
The  plaintiff  then  started  eastward  to  go  onto  the  foremost 
oar  of  his  train,  when  Forrest  said  to  him,  "The  brakes  are 
set  on  those  cars,"  referring  to  those  to  which  the  engine  had 
just  been  coupled.  That  was,  in  effect,  an  order  to  loosen  the 
brakes,  and  the  plaintiff  at  once  started  westward,  running 
to  overtake  the  loaded  cars;  climbed  up  the  side  of  the  one 
next  to  the  engine,  to  loosen  the  brakes;  and,  just  as  he  had 
reached  the  top  was  struck  in  the  back  by  a  corner  of  the 
awning,  and  received  the  injuries  of  which  he  complains. 

The  plaintiff  charges  the  defendant  with  negligence,  in 
maintaining  the  awning  in  the  position  in  which  it  ^^*  was 
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at  the  time  of  the  accident;  in  running  the  train  toward  it 
at  too  rapid  a  rate  of  speed  while  he  was  upon  it;  and  in 
ordering  him  to  go  upon  it,  to  loosen  the  brakes,  while  it  was 
being  so  run.  The  defendant  denies  negligence  on  its  part, 
and  avers  that  the  plaintiflf  was  injured  hj  reason  of  his  own 
negligence. 

1.  The  car  which  the  plaintiff  was  climbing  when  injured 
was  one  of  the  defendant's  ordinary  boxcars.  There  is  nothing 
to  show  that  he  was  ascending  it  in  any  way  other  than  the 
usual  manner,  and  the  evidence  is  ample  to  sustain  the  charge 
of  negligence  on  the  part  of  the  defendant  in  maintaining  the 
awning  in  the  condition  in  which  it  was  when  the  accident 
occurred.  That  it  was  so  negligent  is  not  denied  with  any 
apparent  confidence.  But  the  defendant  contends  that  the 
plaintiff  had  assumed  the  usual  risks  of  its  service,  and  the 
perils  which  he  incurred  from  structures  which  were  visible 
and  well  known  to  him,  and  that,  by  remaining  in  its  ser- 
vice after  obtaining  the  knowledge  he  possessed  of  the  awn* 
ing,  he  waived  all  right  to  recover  for  injuries  which  he  might 
sustain  by  reason  of  its  existence.  The  plaintiff  had  known 
of  the  awning  three  or  four  years  when  he  was  hurt.  He  had 
been  employed  on  the  railway  of  the  defendant,  from  Esther- 
ville  to  Spirit  lake,  ten  or  twelve  months  before  the  accident, 
and  had  unloaded  freight  under  the  awning  many  times.  It 
was  familiar  to  him,  and  he  and  his  coemployees  had  fre- 
quently spoken  of  it  as  dangerous.  The  accident  occurred 
in  the  daytime,  when  the  danger  he  incurred  in  doing  what 
he  attempted  while  the  train  was  passing  the  awning  could 
have  been  seen  readily. 

The  general  rule  is,  as  claimed  by  the  appellant,  that  a 
person  who  accepts  employment,  with  knowledge  of  its  risks, 
does  so  at  his  peril,  and  has  no  claim  on  his  employer  for 
indemnity  on  account  of  such  risks,  and  that  if  the  employee 
remains  in  the  service  of  his  employer  ^^*  without  objection, 
and  without  promise  of  a  change,  after  obtaining  knowledge 
of  special  hazards  not  known  to  him  when  the  service  was 
entered,  he  will  be  deemed  to  have  waived  a  right  to  compen- 
sation for  injuries  which  he  may  sustain  by  reason  of  such 
hazards:  WeUa  ▼.  Burlington  etc.  Ry.  Co,^  56  Iowa,  624,  and 
cases  therein  cited;  Overby  v.  Ohesapeake  etc,  Ry.  Co.^  37 
W.  Va.  624.  But  there  are  exceptions  to  the  general  rule, 
and  acts  which  would  be  negligent  under  some  circumstances 
may  be  the  result  of  reasonable  diligence  and  due  care  under 
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otheni.  An  employee  may  sometimes  do  without  negligence 
when  ordered  by  a  superior  what  would  be  negligence  if 
done  voluntarily:  Raburn  v.  Central  Iowa  Ry.  Oo.^  74  lowa^ 
637,  640;  Frandwn  ▼.  C,  R.  I.  &  P.  Ry.  Co.,  36  Iowa,  872, 
875;  Orecfdeaf  y.  IllinoU  Cent.  R.  R.  Co.^  29  Iowa,  14,  47;  4 
Am.  Rep.  181.  There  are  cases  where  a  subordinate  may 
disobey  the  order  of  a  superior  when  to  obey  would  be  negli« 
gent;  as,  where  the  order  cannot  be  obeyed  with  reasonable 
regard  for  the  safety  of  human  life:  HawUy  ▼•  Chicago  etc. 
Ry.  Co.,  71  Iowa,  717,  726;  Wescott  v.  New  York  etc.  R.  R.  Oo.^ 
163  Mass.  460;  Patterson's  Railway  Accident  Law,  sees.  834, 
836.  But  an  employee  is  not  required  to  use  the  highest  d^ 
gree  of  care  and  diligence  which  is  possible.  Absolute  per* 
fection  in  that  respect  is  not  required:  Oreenleaf  y.  Dubiique 
etc.  R.  R.  Co.,  33  Iowa,  62,  67.  ^^  Negligence  is  the  failure  to 
do  what  a  reasonable  and  prudent  person  would  ordinarily 
haye  done  under  the  circumstances  of  the  situation,  or  do- 
ing what  such  a  person,  under  the  existing  circumstances, 
would  not  haye  done.  The  duties  are  dictated  and  meas- 
ured by  the  exigencies  of  the  occasion":  Railroad  Co.  y. 
JoneSj  95  U.  S.  439.  In  1  Shearman  and  Redfield  on  Negli- 
gence, section  213,  it  is  said:  ''The  mere  technical  fact  of 
the  servant's  knowledge  of  a  defect  is  not  sufficient  to  exon* 
erate  the  master,  if,  for  any  reason,  the  seryant  forgets  it, 
and  is  not  in  fault  in  forgetting  it,  at  the  precise  time  ^^^  he 
Buffers  thereby.  In  analogy  to  the  principles  already  stated 
under  the  head  of  '  Contributory  Negligence '  the  servant's 
rights  are  not  prejudiced  by  his  forgetfulness  or  failure  to 
observe  a  defeat,  under  the  influence  of  sudden  alarm,  or  of 
an  urgent  demand  for  speed,  or  if  his  duties  are  such  as 
necessarily  to  absorb  his  whole  attention,  leaving  him  no 
reasonable  opportunity  to  look  for  defects":  See,  also,  1 
Shearman  and  Redfield  on  Negligence,  sec.  89;  Plank  r.  New 
York  Cent.  etc.  R.  R.  Co.,  60  N.  Y.  607;  Snow  y.  Houaatonic 
R.  R.  Co.,  8  Allen,  447;  85  Am.  Dec.  720. 

In  HoHe  y.  Chicago  etc.  Ry.  Co.,  76  Iowa,  683;  9  Am.  St. 
Rep.  518,  it  appeared  that  a  brakeman  had  occasion  to  pass 
over  a  car  which  was  so  loaded  that  the  passage  could  not 
be  made  without  danger  to  himself,  and  that  he  must  have 
known  that  fact  before  he  went  upon  the  car.  He  attempted 
to  pass  over  it,  but  fell  from  it  to  the  ground,  and  received 
injuries  for  which  he  sought  to  recover.  This  court  said  that 
whether  he  was  negligent  in  what  he  did  depended  upon  all 
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the  circumstances  of  the  case;  that  the  efficiency  of  the 
railway  service,  and  the  due  protection  of  life  and  property, 
require  prompt  obedience  to  orders,  and  prompt  discharge 
of  duties,  on  the  part  of  employees,  especially  in  regard  to 
the  management  of  moving  trains;  and  that  it  would  not  do 
to  make  the  subordinate  judge  of  the  propriety  of  obeying 
an  order:  See,  also,  Frandaen  ▼•  Chicago  etc.  Ry,  Co,^  86  Iowa, 
872,  375. 

In  this  case  the  remark  of  Forrest  to  the  plaintiff,  when 
the  latter  reached  Hotel  Orleans,  showed  irritation,  by  rea- 
son of  supposed  delay  on  his  part,  and  a  necessity  for  haste. 
The  directions  he  then  received  were  contrary  to  those  given 
him  at  Estherville,  and  which  he  had  communicated  to  his 
brakemeu.  When  he  was  told  that  the  brakes  on  the 
loaded  cars  were  set,  and,  in  effect,  to  loosen  them,  he  was 
about  one  hundred  feet  east  of  the  awning,  and  on  the  same 
side  of  the  track.  The  cars  were  moving  westward  at  an  in« 
creasing  ^^'  rate  of  speed,  which  was  then  from  four  to  six 
miles  an  hour.  He  ran  to  overtake  the  car,  which  he  as- 
cended, and,  as  he  was  going  up,  turned  his  face  toward  the 
east,  to  see  that  the  brakemen  did  not  cut  the  trains  as  they 
had  been  ordered  to  do  at  Estherville.  The  only  way  in 
which  the  brakes  could  be  loosened  was  for  some  one  to 
climb  the  car  as  he  was  doing,  and  at  the  time  he  was  not 
looking  at  the  awning,  and  did  not  think  of  it.  It  was  nat- 
ural that  he  should  have  been  somewhat  confused  by  the 
language  and  conduct  of  Forrest  and  the  haste  demanded, 
and  that  his  mind  should  have  been  fully  occupied  with  the 
effort  required  to  execute  the  directions  given  him.  Whether, 
under  these  circumstances,  he  was  negligent  in  not  remem« 
bering  and  avoiding  the  awning  was  clearly  a  question  of 
fact  for  the  determination  of  the  jury. 

The  cases  upon  which  appellant  relies  are  not  in  conflict 
with  the  conclusions  we  reach.  In  McKee  v.  Chicago  etc.  Ry, 
Co,y  83  Iowa,  616,  it  appears  that  the  employee  injured  ex- 
posed himself  voluntarily,  and,  without  any  occasion  to  incur 
unusual  risk,  placed  himself  in  a  position  in  which  he  came 
in  contract  with  a  wing  fence,  of  which  he  had  knowledgCi 
and  which  he  would  have  avoided  had  he  used  ordinary  care. 
The  facts  involved  in  Piatt  v.  Chicago  etc.  R.  Co.,  84  Iowa, 
694,  were  that  the  person  injured  knew  before  the  accident 
occurred  that  the  roof  of  the  depot  building  projected  over 
the  track;  that  he  was  engagea  in  pushing  a  car  along  tbe 
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track;  that  the  oar  was  higher  and  wider  than  ordinarj 
freight-oars,  and  that  he  knew  that  such  was  the  ease;  that 
there  was  no  emergency  which  required  him  to  expose  him- 
flelf  to  danger,  but  that,  without  looking  for,  or  taking  any 
precautions  to  avoid,  danger,  he  ascended  the  oar,  and  was 
canght  between  it  and  the  roof  of  the  building,  and  injured. 
In  Bengston  v.  Chicago  etc.  Ry.  Co.j  47  Minn.  486,  it  was  held 
that  the  employee  had  ^^*  assumed  the  risks  from  the  acts 
of  negligence  which  caused  his  death.  In  Overhy  v.  CkeBOf* 
peake  etc.  Ry.  Co.^  37  W.  Va.  624,  it  was  held  that  the  in* 
juries  for  which  a  recovery  was  sought  were  received  in 
consequence  of  an  effort  made  by  the  person  injured  in  direct 
violation  of  a  rule  of  the  company,  with  which  he  had  agreed 
to  comply.  There  was  no  sudden  alarm,  no  urgent  demand 
for  speed,  and  his  duties  were  not  of  such  a  character  as  neo- 
^ssarily  to  absorb  his  attention.  The  facts  involved  in  Het» 
/rich  y.  Ogden  City  Ry.  Co.^  7  Utah,  186,  showed  that  the 
employee  was  killed  in  consequence  of  gross  carelessness  on 
his  part  The  case  of  Fisk  v.  Fitchburg  R,  R.  Co.^  158  Mass. 
238,  is  also  cited.  The  plaintiff  in  that  case  appears  to  have 
been  injured  while  engaged  in  performing  the  ordinary  duties 
of  his  employment.  He  was  chargeable  with  knowledge  of 
the  risk  which  he  incurred,  and  does  not  appear  to  have  been 
acting  under  circumstances  which  excused  his  failure  to 
remember  it. 

2.  The  amount  of  the  verdict  and  judgment  is  seven  thou* 
eand  six  hundred  and  sixty  dollars.  The  appellant  con- 
tends that  it  is  excessive.  When  injured,  the  plaintiff  was 
thirty  years  of  age,  his  expectancy  of  life  was  thirty-four 
years,  and  he  was  earning  sixty-five  dollars  per  month,  as 
conductor.  He  testifies  that,  in  consequence  of  his  injuries, 
he  was  confined  to  his  bed  one  week,  was  unable  to  perform 
labor  of  any  kind  for  three  months,  and  was  unable  to  per- 
form manual  labor,  excepting  a  few  chores,  for  nine  months; 
that  he  suffered  severe  pain  for  about  three  days,  and  after 
that  time  did  not  suffer  much,  unless  he  was  moving;  that| 
since  the  expiration  of  nine  months  from  the  date  of  the  in- 
jury, he  has  done  some  light  work  on  a  farm,  and  has  hunted 
ducks  for  the  market,  but  has  been  unable  to  do  lifting  or 
heavy  ^^^  work;  that  the  conductor  of  a  freight  train  is  re- 
quired to  do  various  kinds  of  lifting,  and  to  set  brakes;  that 
he  has  been  unable  to  do  that  kind  of  work;  and  that  the 
twisting  movements  required  to  set  brakes  causes  him  great 
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pain,  and  for  a  time  disables  him  to  do  work  of  any  sort.  A 
physician  examined  the  plaintiff  at  the  time  of  the  trials 
which  was  about  one  year  and  ten  months  after  the  injury 
was  received,  and  testified  that  he  did  not  find  any  mark  or 
indications  of  injury,  and  ascertained  nothing  in  regard  to  it« 
excepting  what  the  plaintiff  told  him;  also  that  a  physician 
should  be  able  to  ascertain  by  such  an  examination  whether 
the  injuries  exist  as  claimed.  But  he  also  stated,  in  effect, 
that,  if  the  condition  of  the  plaintiff  was  correctly  shown  by 
his  testimony,  his  injuries  were  probably  permanent  Th9 
plaintiff  and  the  physicians  were  the  only  witnesses  who  tes* 
tified  in  the  case,  and  the  jury  were  authorized  to  find  from 
the  testimony  given  that  the  plaintiff  was  permanently  dis* 
abled  to  discharge  the  duties  of  conductor  of  a  freight  train, 
or  any  but  light  manual  labor.  If  the  jury  so  found  we  can- 
not  say,  in  view  of  all  the  facts  stated,  that  the  amount  aU 
lowed  is  excessive:  Collins  v.  City  of  Council  Bluffs,  35  Iowa, 
432;  Rice  v.  City  ofDes  Moines,  40  Iowa,  638,  646;  AUendery. 
Chicago  etc.  Ry,  Co.^  43  Iowa,  276,  281;  Funston  v.  Chicago 
etc,  Ry.  Co.,  61  Iowa,  452, 463;  Knapp  v.  Sioux  City  etc.  Ry, 
Co.,  71  Iowa,  41,  43;  Reed  v.  Chicago  Ry.  Co.,  74  Iowa,  188, 
195;  Henry  v.  Sioux  City  etc.  Ry,  Co.,  75  Iowa,  84, 89;  9  Am» 
Bt  Rep.  457;  Knott  v.  Dubuque  eU.  Ry.  Co.,  84  Iowa,  462. 

No  reason  for  disturbing  the  judgment  of  the  district  court 
has  been  shown.     It  is,  therefore,  affirmed. 


Mastsr  AMD  Servant  ^AasuKPTioir  of  Risks  —  Kmowv  DEnor.— >A 
Mrvant  ooatinaing  in  an  employmeat  with  knovrledge  of  a  rUk,  which  afteiw 
ward  is  the  Bouroe  of  an  accident  to  him,  cannot  recover  against  the  master 
for  the  injury:  Titus  y.  Bradford  etc.  i?.  R.  Co.^  136  Pa.  St.  618;  20  Am. 
St.  Rep.  944,  and  note.  An  employee  who  knew  of  a  defect  which  cansed 
him  injury  must  be  held  to  have  assumed  the  risk  caused  thereby:  Tafhrete. 
B^Oo.  r.  Taylor,  79  Tex.  104;  23  Am.  St.  Rep.  316,  and  note:  WUiiofiuom 
T.  Newport  News  etc  Oo,,  34  W.  Va.  657;  26  Am.  St  Rep.  927;  8U  Ltmm 
eU.  Rp.  Co.  ▼.  Davis,  64  Ark.  389;  26  Am.  St.  Rep.  48»  and  note;  Georgia 
Pac  By.  Co.  ▼.  Davis,  92  Ala.  300;  25  Am.  St.  Rep.  47»  and  note;  BalU^ 
moreeie.  B.  B.  Co.  y.  State,  76  Md.  152;  32  Am.  St.  Rep.  37^  and  note,  but  see 
Boss  r.  Northern  Pae.  R.  R,  Co.,  2  N.  Dak.  128;  33  Am.  St.  Rep.  756,  and 
note,  and  see,  also,  the  extended  note  to  Sfiortel  ▼•  SL  Joseph^  24  Am.  St» 
Rep.  322. 

Nbqliobnoe^What  is. — Negligence  is  the  failure  to  do  what  a  reason* 
able  and  prudent  person  would  ordinarily  have  done  under  the  circum- 
stances, or  the  doing  of  what  such  a  person  would  not  have  done  under 
those  circumstances.  This  definition  does  not  exclude  the  idea  that  one 
may  act  upon  appearances:  McDonald  r.  InUmaiwnal  eic  By.  Co.,  86  Tez» 
1|  40  Am.  St.  Rep.  803,  and  note. 
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GONGBB  V.  Gb ABTBSa 
[88  Iowa,  886^] 

Hbqotiablb  InnBTTMBNTs. — Air  Altkration  ih  a  Pbomtssort  NotIi  by 
filling  ap  a  blank  for  interest  after  it  was  ozeoated  and  oontrary  to 
the  agreement  of  the  parties,  renders  it  void  at  between  the  maker  and 
the  party  who  made  the  alteration.  Snoh  alteration  may  be  shown  as 
against  an  innocent  purchaser  for  value  before  maturity. 

Kkgotiabli  iNSTRUKBirrs. — ^Nbcilioin'ob  of  Makbr  FcTRiTLSHisra  Oppob* 
rusTTY  FOR  Altbratiov. — Ooe  who  executes  a  promissory  note,  leav- 
ing interest  blanks  therein  which  are  afterwards  frandnlently  filled  np, 
contrary  to  the  agreement  of  the  parties,  cannot,  as  a  matter  of  law,  be 
held  to  have  been  so  negligent  as  to  preclade  him  from  resisting  payment 
of  snoh  note  on  the  ground  of  snoh  frandnlent  alteration.  If  there  was 
any  negligence  precluding  him  from  the  assertion  of  this  defense  tin 
bolder  of  the  note  mnst  assume  the  burden  ol  proving  suoh  negligenoe^ 

PhiUipB  A  Phillips^  for  the  appellant. 

No  appearance  for  the  appellee. 

^^  Robinson,  C.  J.  The  note  in  suit  as  it  appeared  oq 
the  trial  is  in  words  and  figures  as  follows: 

^$100.00.  Des  Moines,  Iowa,  Sept.  8, 1889. 

''Six  months  after  date,  for  value  received,  I  promise  to 

pay  to  S.  B.  MoCreary,  M.  D.,  or  order,  one  hundred  (100) 

dollars,  at  Des  Moines,  Iowa,  with  interest  at  ten  per  cent 

per  annum,  payable  annually,  and  interest  in  arrears  shall 

draw  ten  per  cent  interest  till  paid;  and  in  case  of  nonpay- 

ment  of  interest  when  due  the  whole  sum  of  principal  and 

interest  to  become  due  and  collectible  at  the  holder's  option. 

And,  in  any  action  that  may  be  brought  for  any  sum  under 

the  provisions  of  this  note  by  the  holder  hereof,  he  shall  be 

entitled  to  recover  of  the  maker  hereof  a  reasonable  sum  as 

attorney's  fee,  to  be  taxed  by  the  court. 

**  Geo.  W.  Crabtbbb.** 
It  bore  indorsements  as  follows: 

**Pay  to  J.  W.  Whitmore  or  order,  without  recourse. 

S.  E.  MoCebaby,  M.  D.* 
**  Pay  to  C.  M.  Conger,  or  order,  without  recourse. 

*'  J.  W.  WmTMORB.** 

»•»  The  plaintiff  introduced  the  note  in  evidence,  and 
rested.  The  defendant  then  introduced  evidence  which  must 
be  regarded,  for  the  purposes  of  this  appeal,  as  showing  that 
when  the  note  was  made  and  delivered  it  did  not  provide  for 
the  payment  of  interest,  but  contained  two  blanks,  one  of 
which  was  in  the  clause  in  regard  to  the  payment  of  interest 
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on  the  principal  and  the  other  in  the  clanse  which  refers  to 
the  payment  of  interest  on  interest  in  arrears;  that  it  was 
agreed  between  the  defendant  and  the  payee  of  the  note  that 
it  shonld  not  bear  interest,  and  that  the  blanks  for  the  rate 
of  interest  were  filled  without  the  knowledge  or  consent  of 
the  maker,  after  the  note  was  delivered. 

It  has  been  held  in  some  cases  that  the  holder  of  a  note 
has  an  implied  power  to  fill  blanks  which  were  not  filled 
when  it  was  delivered.  But  whether  a  power  to  fill  sach 
blanks  as  those  in  controversy  may  exist  by  implication,  in 
any  event,  we  need  not  determine.  In  this  case  it  is  shown, 
clearly,  that  it  was  withheld.  The  filling  of  the  blanks  was 
unauthorized,  and  was  designed  to  affect  the  liability  of  the 
maker  of  the  note,  by  increasing  the  amount  for  which  he 
was  liable.  The  alteration  was  therefore  material,  and  a 
forgery,  and  rendered  the  note  void,  as  between  the  maker 
and  the  party  who  made  the  alteration:  Code,  section  3917; 
First  Nat  Bank  v.  Hall,  83  Iowa,  645;  Smith  r.  Eals,  81 
Iowa,  235;  25  Am.  St.  Rep.  486;  Adair  r.  Egland,  58  Iowa, 
814;  Tiedeman  on  Commercial  Paper,  sees.  391, 394;  McOrath 
V.  Clark,  56  N.  Y.  34;  15  Am.  Rep.  372;  Cape  Ann  Nat  Bank 
V.  Buma^  129  Mass.  596.  Such  an  alteration  may  be  shown 
as  against  an  innocent  purchaser  for  value,  before  maturity: 
CJiarhon  v.  Reed,  61  Iowa,  166;  47  Am.  Rep.  808;  KnaxvilU 
Nat.  Bank  v.  Clark,  51  Iowa,  265;  33  Am.  Rep.  129. 

It  is  possible  that  the  maker  of  an  altered  note  may  be 
estopped  to  deny  liability  on  account  of  it  because  of  negli« 
gence  on  his  part  in  delivering  it  with  unfilled  blanks,  but 
we  do  not  think  it  can  be  said,  as  a  matter  ***  of  law,  that 
proof  that  the  alteration  was  made  by  filling  blanks  left  by 
the  maker,  even  though  they  were  provided  for  inserting 
therein  the  rate  of  interest,  is  alone  proof  of  negligence 
which  will  estop  him  to  deny  liability.  When  he  shows  such 
an  alteration  in  the  note  as  will  make  it  void  as  between 
him  and  the  party  who  altered  it  the  burden  is  upon  the 
party  asking  a  recovery  thereon  to  establish  the  liability  of 
the  maker  notwithstanding  the  alteration:  Smith  v.  Eal$,  81 
Iowa,  235;  25  Am.  St.  Rep.  486;  Robinson  v.  Reed,  46  Iowa, 
220;  Scofield  v.  Ford,  56  Iowa,  370.  In  Rainbolt  v.  Eddy,  34 
Iowa,  441,  11  Am.  Rep.  152,  it  was  held  that  the  innocent 
holder  for  value,  before  maturity,  of  a  note  which  had  been 
altered  by  inserting  without  authority  the  words,  *'  ten  per 
ct.  inst.,"  in  a  blank  left  in  the  note  by  the  maker,  oould 
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recover.  The  statement  of  facts  in  that  case  is  brief,  but 
we  are  justified  in  presuming  that  the  defendant  assumed 
the  burden  of  proving  that  the  plaintiff  acquired  the  note 
with  knowledge  of  its  alteration,  and  what  this  court  said  in 
regard  to  the  burden  of  proof  must  be  considered  as  appli- 
cable to  that  case,  as  it  was  presented  by  the  pleadings.  The 
petition  in  this  case  set  out  the  note,  alleged  that  it  was 
owned  by  plaintiff,  and  that  it  was  unpaid,  and  demanded 
judgment  for  its  amount.  The  answer  did  not  deny  the 
making  of  the  note  as  originally  drawn,  but  pleaded  as  a  de« 
fense  the  alteration,  and  that  it  was  unauthorized.  To  the 
answer  the  plaintiff  filed  a  general  deniaL  The  pleadings 
did  not  aver  that  the  defendant  was  negligent  in  making 
and  delivering  the  note  with  the  blanks  unfilled,  nor  that 
the  plaintiff  had  no  notice  of  the  alleged  alteration  when  he 
purchased  it  The  evidence  showed  that  the  note  had  been 
altered  without  authority,  as  alleged,  and  that  defense  was 
fully  sustained.  If  negligence  on  the  part  of  the  defendant 
in  making  and  delivering  the  note  would  have  estopped  him 
to  deny  liability  thereon  the  burden  of  proving  the  negli- 
gence was  on  plaintiff,  under  *^^  the  rule  we  have  stated,  and 
no  attempt  was  made  to  assume  that  burden.  But,  by  going 
to  trial  on  the  issues  presented  by  the  answer,  the  plaintiff 
waived  objections  to  its  sufficiency:  Code,  sees.  2650,  2664, 
lAnden  v.  Oreen^  81  Iowa,  366. 

It  follows  from  what  we  have  said  that  the  district  court 
erred  in  directing  a  verdict  for  the  plaintiff  Its  judgment 
i0,  therefore,  reversed.  _ 

KiooTiABLK  iNaTBumirr^AiTBRATioH^FiLLTNa  XTF  Blank  voa  Ihtib- 
■nr^EFFKor. — Where  the  iudorsee  of  a  note  fill*  the  blanks  oontained 
herein  so  as  to  change  the  rate  of  interest  from  the  legal  rate  to  an  ex- 
oeasiye  rate  without  the  knowledge  or  consent  of  the  maker  the  note  is 
vitiated  and  becomes  yoid:  Hoope»  w,  ColUngiOood,  10  OoU  107;  3  Am.  St. 
Repi  665,  and  note.  This  question  is  farther  discussed  in  the  extended 
note  to  Jonuv,  Bangs,  48  Am.  Rep.  667,  and  the  notes  to  MeOralkr,  Clark, 
15  Am.  Rep.  375,  and  ReadUeh  v.  DoU,  13  Am.  Rep.  678. 

KbQOTIABLS  iNSTSUMfBNTS^LBAVIKa  BLANK  SpAOBS— KlSaLIQINOE.— The 

fact  that  blank  spaces  sufficient  to  admit  of  alterations  in  the  amount  are 
left  in  a  promissory  note  at  the  time  when  the  indorser  thereof  writes  his 
name  vpon  it  does  not  oonstitute  such  negligence  on  his  part  as  wiU  ren- 
der him  liable  to  a  bona  fide  purchaser  for  the  amount  to  which  the  note  is 
fraudulently  raised  without  the  indorser*s  consent  or  knowledge:  Burroun 
T.  Klunk,  70  Md.  451;  14  Am.  St.  Rep.  371,  and  note^  with  the  oases  ooU 
lected. 


252  Obvis  v.  Park  Commissionbbs.  [Iowa, 

Oavis  V.  Park  Commissionbbs. 

[88  IOWA,  674.] 

IfmnoiFAL  Indbbtbdnkss,  What  i8.^IF,  by  a  atatote,  a  park  oommfsaion 
la  oreated  in  cities  of  a  certain  class,  the  members  of  which  are  aathor- 
ized  to  organize  as  a  board,  to  elect  a  treasurer,  to  certify  to  the  amount 
of  taxes  necessary  for  park  purposes,  to  acquire  property  therefor,  to 
make  coo  tracts,  to' sue  and  to  be  sued,  to  issue  bonds  for  the  sale  of  real 
•state,  to  hold  in  trust  all  property  within  the  city  dedicated  to  park 
purposes,  bonds  issued  by  snch  commission  constitute  mnnicipal  indebt- 
edness of  the  city  for  which  the  commission  acts,  and  are  Toid  if,  beforo 
their  issue,  snch  city  was  already  indebted  to  the  full  amount  of  tho 
indebtedness  which  it  was  authorised  to  incur  by  the  conatitntioa  of  tho 
state. 

WUliam  Connor^  for  the  appellant 

Bishop  &  WilcoxeUy  for  the  appellees. 

^^*  Granqbr;  J.  The  defendant  board  of  park  coramis- 
Bioners  was  elected  by  the  legal  voters  of  the  city  of  Des 
Moines  in  pursuance  of  the  provisions  of  chapter  1  of  acts  of 
the  twenty*fourth  general  assembly.  The  act  is  entitled, /'An 
act  to  establish  a  board  of  park  commissioners  in  certain 
cities  of  the  first  class,  defitiing  their  powers  and  prestribing 
their  duties."  It  will  conduce  to  clearness  if  we  here  state, 
somewhat,  at  least,  the  claims  of  counsel  as  to  the  character 
of  this  board.  By  the  appellant  it  is  urged  that  it  is  an  agent 
or  the  instrumentality  in  aid  of,  or  acting  for,  the  city  gov« 
ernment,  so  that  the  indebtedness  created  by  it  becomes  the 
debt  of  the  city.  On  the  other  hand,  it  is  maintained  that 
by  the  act  creating  the  board  a  new  *^*  municipal  corporation 
was  created,  territorially  the  same  as  the  city  of  Des  Moines, 
but  entirely  independent,  and  for  definite  and  specified  pur- 
poses, of  which  the  board  is  the  governing  power.  It  is  pro- 
vided by  section  8,  article  11,  of  the  constitution  of  the  state, 
that  *^  no  county  or  other  political  or  municipal  corporation 
shall  be  allowed  to  become  indebted  in  any  manner,  or  for 
any  purpose,  to  an  amount  in  the  aggregate  exceeding  five 
per  centum  on  the  value  of  the  taxable  property  within  such 
county  or  corporation."  If  the  tax  certified  to  the  county 
auditor  by  the  board  of  park  commissioners,  and  the  bonds 
it  proposes  to  place  upon  the  market,  would  increase  the 
indebtedness  of  the  city  of  Des  Moines,  as  a  city,  they  are 
invalid,  under  the  admitted  facts  of  the  case,  for  it  is  con- 
ceded that,  aside  from  such  tax  and  bonds,  the  city  is  in- 
debted to  the  full  amount  of  its  constitutional  authority.     It 
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is  not  to  be,  nor  is  it,  we  think,  doubted  that  the  bonds,  if 
issued,  would  constitute  a  debt  payable  by  the  people,  and 
from  the  taxable  resources  within  the  city  of  Des  Moines.  If^ 
then,  they  are  to  be  held  valid,  it  must  be  on  the  theory  ojf 
another  legal  entity,  embodying  precisely  the  same  constitu- 
ent elements  as  the  city  of  Des  Moines,  for  and  on  behalf  of 
which  the  board  of  park  commissioners  is  a  delegated  author- 
ity.  No  legal  name  is  attempted  to  be  applied  to  this 
independent  existence,  other  than  that  it  is  a  municipal 
corporation,  and  such  it  is  urged  to  be  in  argument,  and  the 
conclusion  of  the  district  court  was  that  the  act  created  an- 
other such  corporation. 

The  specific  question,  then,  is:  Is  the  effect  of  the  act  of 
the  twenty-fourth  general  assembly  such  that,  to  the  territory 
embraced  within  the  city  of  Des  Moines,  there  is  added  a 
second  municipal  corporation,  independent  of  the  other,  in  its 
authority  to  create  indebtedness.  We  must  look  to  the  act 
for  a  solution  of  the  problem.  By  the  first  section  it  is  pro- 
vided that  in  *^^  each  of  the  cities  of  the  class  specified  there 
shall  be  elected,  by  the  legal  voters  of  the  city,  three  park 
commissioners.  The  second  section  provides  for  their  organ- 
ization as  a  board,  and  for  the  election  by  them  of  a  treasurer 
who  **  shall  receive,  keep,  and  pay  out  all  moneys  belonging 
to,  or  under  the  control  of,  said  commissioners,  as  ordered  by 
them."  It  is  then  provided  that  the  commissioners  may  cer- 
tify to  the  county  auditor  the  per  cent  of  taxes  necessary  for 
park  purposes,  under  certain  limitations  as  to  amount,  which 
taxes  are  to  be  collected  and  paid  over  to  the  treasurer  of  the 
board.  The  board  is  authorized  to  acquire  real  estate  or 
other  property  within  the  city,  for  park  purposes,  by  dona- 
tion, purchase,  or  condemnation,  and  to  sell  and  exchange 
the  same.  The  board  may  make  contracts,  sue  and  be  sued, 
and  issue  bonds  for  the  payment  of  real  estate.  By  the 
terms  of  the  act  the  title  to  all  real  estate  within  the  city  for 
park  purposes  '^  shall  be  held  by  the  commissioners  in  trust 
for  the  public,  shall  be  exempt  from  taxation  of  every  kind 
and  nature,  and  from  all  debts  and  liabilities  of  the  city." 
The  board  is,  in  express  terms,  invested  with  full  control  of 
the  parks  in  the  city.  In  a  word,  it  may  be  said  that,  aside 
from  the  selection  of  the  commissioners,  the  city  governmenti 
as  distinct  from  the  board,  is  divested  of  all  authority  in  re* 
lation  to  the  parks  of  the  city.  We  think  it  very  manifest 
that  the  board  is,  by  the  act,  invested  with  corporate  author- 
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ity,  independent  of  the  city  government,  that  is,  the  general 
government  of  the  city,  while  it  seems  to  be  in  aid  of  it. 

But  from  what  are  we  to  infer  that  the  legislature  intended 
that  these  acts  of  the  board,  or  the  existence  of  the  board 
itself,  should  be  with  reference  to  a  new  municipal  corpora* 
tion,  instead  of  the  one  already  existing?  The  act  contains 
no  words  indicative  of  a  purpose  to  create  a  new  corporation, 
but  it  does  treat  of  corporations  already  in  existence.  It  is 
said  by  the  appellees  *^®  that  it  is  to  be  inferred  from  the 
nature  of  the  authority  granted  to  the  board,  its  powers  be* 
ing  of  a  corporate  nature.  Why  infer  a  legislative  intent  to 
create  a  new  corporation  merely  from  the  nature  of  the 
powers  delegated,  when  the  exercise  of  those  powers  has 
precisely  the  same  relation  to,  and  effect  on,  the  city  of  Des 
Moines,  or  other  cities  of  that  class,  as  it  would  have  on  the 
new  corporation?  There  is  not  a  power  granted  nor  duty 
assigned  under  the  law  that  cannot  as  well  be  exercised  or 
discharged  in  behalf  of  the  present  corporations  as  in  behalf 
of  those  contended  for  under  the  limitations  of  the  law  as  to 
indebtedness.  It  is  well  to  plainly  say  that,  barring  a  sup- 
posed or  real  necessity  for  avoiding  the  constitutional  inhi- 
bition as  to  the  indebtedness  of  cities,  there  is  neither  motive 
nor  reason  to  claim  that  the  act  ingrafts  upon  each  of  the 
eities  of  the  class  described  another  and  independent  cor- 
porate organization.  It  is  true  that  such  boards  are  some- 
times incorporated,  but  in  every  instance  coming  to  our 
notice  it  has  been  by  an  express  provision  to  that  effect.  It 
is  also  true  that  corporate  existence  is  sometimes  implied 
from  the  nature  of  the  authority  to  be  exercised:  Dillon  on 
Municipal  Corporations,  4th  ed.,  sec.  43.  But  it  is  never 
80  implied  unless  the  powers  granted  ^^  cannot  be  exercised 
and  enjoyed  "  without  it:  Dillon  on  Municipal  Corporations, 
sec.  43.  The  act  makes  unmistakable  reference  to  corpo- 
rate bodies,  the  people,  territory,  and  property  of  which  are 
to  be  most  affected  by  the  legislation ;  and,  viewing  the  act  as 
applicable  to  them,  there  is  not  a  power  granted  by  it  that  is 
not  to  be  exercised  by  the  board  and  enjoyed  by  such  cor- 
porations, comprising  the  same  persons,  properties,  and  inter- 
ests as  the  corporation  proposed.  This  being  true,  the  basis 
for  an  implied  corporate  existence  under  any  known  rule  of 
law  is  entirely  wanting.  By  this  construction  the  law  is  not 
overruled,  but  it  stands  in  all  its  parts  to  the  benefit  of  the 
peoplei  intended  to  be  benefited  by  it,  *^*  with  the  board  of 
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park  commissioners  to  admiuister  it  in  accord  with  the  leg- 
islative wilL 

If  it  be  said  that  with  such  a  construction  the  provisions 
of  the  act  are  not  to  be  fully  enjoyed  by  the  city  of  Des 
MoineSy  because  of  its  present  debt,  it  may  be  said  that  the 
law,  in  none  of  its  parts,  purports  to  be  a  remedy  or  aid  in 
such  an  emergency.  We  must  assume  that,  if  the  legisla* 
lure  had  such  a  purpose  in  view,  it  would  have,  in  some  form, 
expressed  it.  Whether  or  not  the  legislature  could  furnish 
such  a  relief,  we  are  not  to  consider,  for  the  act  is  absolutely 
without  expression  or  inference  relative  to  the  subject.  The 
powers  granted  by  the  act  are,  of  course,  to  be  exercised  sub- 
ject to  constitutional  prohibitions. 

As  further  indicating  the  intent  of  the  legislature,  the 
appellant  refers  to  the  title  of  the  act,  and  then  to  the  con- 
stitutional  provision  as  to  what  it  must  contain.  It  is  as 
follows:  ^*  Every  act  shall  embrace  but  one  subject,  and  mat- 
ters properly  connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title.  But  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  ex- 
pressed in  the  title."  The  title  of  the  act  expresses  its  sub- 
ject as  the  '*  Board  of  Park  Commissioners"  in  certain  cities. 
It  makes  no  reference  to  a  corporation  to  be  created  by  the 
aot|  and  no  one,  to  read  the  title,  would  understand  that  such 
a  purpose  was  intended  by  the  act.  Hence,  if  so  intended, 
it  would  be  vulnerable  to  the  constitutional  provision.  It 
cannot  properly  be  said  that  the  board  of  commissioners  is 
the  subject  of  the  legislation,  if  a  new  corporation  was  de- 
signed by  the  act,  of  which  the  board  was  held  to  be  the 
governing  body.  In  such  a  case  the  corporation  would  have 
been  the  proper  subject  of  the  act,  and  the  means  of  its  gov- 
ernment a  matter  "  properly  connected  therewith."  The  title, 
'^An  act  to  establish  a  board  of  park  commissioners  in  *®^ 
certain  cities  of  the  first  class,"  etc.,  indicates  on  its  face  that 
the  subject  of  legislation  is  with  reference  to  cities  then  in 
existence;  and,  with  a  purpose  to  create  new  corporations, 
the  title  would  be  misleading,  if  not  deceptive.  Speaking  of 
oar  constitutional  provision  the  court  said  in  State  v.  Judge 
of  Davis  County,  2  Iowa,  280:  **It  was  designed  to  prevent 
BUiprise  in  legislation  by  having  matter  of  one  nature  em. 
braced  in  a  bill  whose  title  expressed  another."  Mr.  Cooley, 
in  his  work  on  Constitutional  Limitations,  sixth   edition, 
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page  189,  says:  ^Titles  to  legislative  acts,  however,  hav^ 
recently,  in  some  states,  come  to  possess  very  great  impor- 
tance, by  reason  of  constitutional  provisions  which  not  only 
require  that  they  shall  correctly  indicate  the  purpose  of  the 
law,  but  which  absolutely  control,  and  exclude  every  thing 
from  effect  and  operation  as  law  which  is  incorporated  in  the 
body  of  the  act,  but  is  not  within  the  purpose  indicated  by  the 
title.*'  Our  purpose,  in  this  particular  branch  of  theopinion^ 
is  not  to  indicate  that  the  act,  because  of  its  title,  or  the  sub- 
ject itself,  is  in  any  way  invalid,  because  unconstitutional^ 
but  to  more  clearly  show  that  the  act,  in  none  of  its  parts, 
gives  evidence  of  a  legislative  purpose  to  create  a  municipal 
corporation.  The  utter  silence  of  the  act  upon  the  subjecti 
if  it  was  intended,  in  the  face  of  the  constitutional  require- 
ment that  it  should  be  prominent,  really  forbids  an  inference 
of  such  a  purpose.  The  case  at  times  presents  the  thought 
of  the  board  of  park  commissioners  being  a  municipal  oor* 
poration  of  itselL  The  existence  of  a  municipal  corporatioBy 
in  the  character  of  an  organised  board  of  persons,  independ* 
ent  of  a  territory  and  people,  could  in  no  way  subserve  th« 
purposes  of  the  act  in  question.  The  board  created  by  this 
act  represents  some  thing,  and  that  some  thing  is  the  city  of 
Des  Moines,  or  some  other  legal  entity  for  which  it  exists 
and  acts.  If  some  thing  else,  what  is  it  7  It  is  said  that  it 
is  a  "  park  district"  The  act  does  not  say  so,  but,  on  ^^ 
the  contrary,  it  provides  for  park  districts  only  in  case  the 
commissioners  do  not  agree  upon  ^  one  park  for  the  whole 
city,"  where  more  than  one  organized  township  is  included 
in  the  city.  It  should  be  said  that  the  appellees  make  no 
claim  in  this  court  that  the  commissioners  constitute  snoh  m 
corporation,  but  are  **  simply  the  visible,  directing  force  of  tha 
corporation.''  They  also  say,  in  argument:  **  The  corpora- 
tion consists  of  that  territory,  and  all  the  persons  and  prop* 
erty  included  therein,  which  is  coextensive  with  the  boundary 
line  of  the  particular  city  coming  within  the  provisiona  ct 
the  act." 

There  is  no  phase  of  the  case  upon  which  we  can  sustain 
the  conclusion  that  there  is  a  new  mnnioipal  corporation,  by 
virtue  of  which  the  bonds  and  the  indebtedness  in  excess  ct 
the  constitutional  limit  upon  the  city  of  Des  Moines  are  valid. 
A  decree  should  be  entered,  restraining  the  sale  of  the  bonds 
or  the  levy  of  a  tax  for  the  payment  of  the  interest  thereoo. 

The  judgment  of  the  district  court  is  reversed. 
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Ix  the  note  to  Brmet  t.  08^  qf  Ho/fkmtwlU^  44  Am.  St.  Rep.  222;  we 
cidered  the  qvestion  what  ia  mnnioipal  indebtedneie  within  the  meaning  el 
tlie  oonatitational  prohtbitiona  and  what  is  the  effect  of  indebtedneie  oreated 
in  Tiolation  thereof.  The  question  was  also  determined  in  Andenom  t.  Orieni 
t%r§  Int.  Ooif  88  Iowa,  579.  This  was  a  smit  brought  by  oitiiena  and  tax* 
fayera  againat  offioers  of  a  titj  to  restrain  the  levy  of  taxes  to  raise  fund* 
for  the  payment  d  oertain  bonds.  After  disposing  of  rarions  preliminary 
^usationa  the  eonrt  saids 

'*The  oonatitational  proTiaion  on  whioh  plaintiA  aeek  exemption  firom  Ua* 
Inlity  OB  the  bonds  in  qneetion  is  artiole  11,  section  8:  'Ko  oonnfy  or  other 
political  or  mnnioipal  corporation  ahaU  be  allowed  to  become  indebted  ia 
any  manner,  or  for  any  pnrpoae,  to  an  amount,  ia  the  aggregate,  exceeding 
fire  per  centum  on  the  ralue  of  the  taxable  property  within  such  county 
«r  corporation,  to  be  ascertained  by  the  laat  atate  and  county  tax  lists  pre* 
viottB  to  the  incurring  of  such  indebtedness.'  Lyon  county  waa  organised 
la  1872L  Fire  per  centum  of  the  aasessed  valuation  of  taxable  property  ia 
the  caantf  firom  that  time  to  1884  waa  aomewhat  fluctuating;  the  lesser 
amount  being  lor  1872;  twenty-four  thousand  nine  hundred  and  fifty-four 
doUara  and  ninety-nine  eenti^  and  the  greater  for  1884,  eoTenty-one  thoa* 
•and  eight  hundred  and  aerenty-aix  doUara  and  thirty-five  oente.  At  raii* 
ona  timee  from  1873  to  May,  1885^  the  county  iwued  bonda,  under  difllnreni 
legialatire  aot%  for  the  purpose  of  funding  and  refunding  its  iadebtednsv 
apon  Judgments  and  outstanding  warrants.  There  waa  no  time  betweea 
tbeae  datee  that  the  bonds  of  the  county,  outstanding  did  not  exceed  tho 
eoostitutional  limit  of  indebtedneea. 

'^  On  the  first  day  of  May,  1885,  the  county  iasued  a  series  of  one  haa* 
dred  and  twenty  bonds,  of  one  thousand  dollars  each,  and  they  were  placed 
ia  the  hands  of  one  Richards,  as  refunding  agent  for  the  county,  who  nego» 
tinted  the  same,  and  applied  the  proceeds  to  the  payment  of  other  ontetand* 
iag  bonds^  except  a  small  amount  used  for  commissions  and  expensee.  Il 
is  this  seriee  of  one  hundred  and  twenty  bonda  that  ia  the  subject  of  this 
suit.  Just  the  amount  of  the  indebtedness  of  the  county  on  the  first  day 
of  May,  1886,  when  the  one  hundred  and  twenfy  thousand  dollars  of  bonds 
were  issued,  doee  not  definitely  appear,  nor  is  it  material  as  to  the  precise 
amount.  It  is  a  fact  that  it  was  quite  largely  in  exceas  of  the  one  hundred 
aad  twenty  thousand  dollars  of  bonda  that  were  isaued,  and  it  is  also  a  laet 
that  the  eoostitutional  limitation  at  that  time  was  seventy-one  thousand 
oight  hundred  and  seventy  aix  dollars  and  thirty-five  cents. 

"Another  important  fact  to  be  stated,  in  view  of  the  argument^  is  thlss 
That  of  the  previona  issue  of  bonds,  paid  off  with  the  proceeds  of  the  one 
hundred  and  twenty  thousand  dollars  of  bonds  in  question,  were  some  ia» 
sued  in  discharge  of  judgments  existing  against  the  county,  and  probably 
bonds  issued  upon  warrants  or  other  evidences  of  debt  within  the  consti* 
tutional  limitation;  so  that  it  may  be  said  for  the  purposes  of  our  present  con- 
eideration,  that  the  bonds  in  question  represent  indebtedneu  both  withia 
aad  without  the  oonstitutional  limit.  A  ground  of  earnest  contention  by 
appellaati  againal  the  judgment  of  the  diatrict  court  is  that,  notwithstand- 
i^  the  validity  of  a  part  of  the  indebtedness  for  which  the  bonds  issued, 
yet  the  deoree  embraces,  and  decUrea  void,  the  entire  aeries. 

**  The  caee  of  JStna  In$,  Company  v.  Lyim  Oouniif,  44  Fed.  Rep.  329,  tried 
ia  the  United  Statea  circuit  court  for  the  northern  district  of  this  state^ 
was  a  law  action  upon  interest  coupons  of  this  same  series  of  bondsy  aad 
the  opinion  of  the  court  is  a  subject  of  comment  and  differenoe  botweem 
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eonnsol.  In  that  opinion  it  la  said:  'As  the  ca^e  now  stands  I  hold  thai 
the  faoto  show  that  the  series  of  bonds  issued  bj  the  county  and  nogotiatod 
by  Bl  I*  Richards^  as  agent  for  the  eounty,  represent  in  part  bonds  pre* 
▼ioaslj  Issaady  and  which  were  enforceable  against  the  countj,  and  in  pari 
bonds  which  were  inralid  and  nonenforoeable,  but  that  in  the  present  oase^ 
at  laWt  and  in  the  absence  of  interested  parties,  it  is  impossible  to  deter* 
mine  what  part  or  proportion  of  the  coupons  sued  on  belong  to  bonds  that 
represent  the  valid  indebtedness  refunded  therein.  While  the  plaintiff 
has  shown  a  right  of  recovery  against  the  oonnty  for  some  amount,  it  has 
failed  to  show  a  legal  right  to  recover  on  all  the  coupons  sued  on,  or  any 
particnlar  number  thereof,  and  hence  there  is  no  basis  for  rendering  a  judg- 
ment at  law  in  the  present  cause.' 

*'  Oounsel  do  not  seem  to  dififer  as  to  the  correctness  of  the  rule  stated; 
as  applicable  to  that  kind  of  a  proceeding,  but  their  difference  ie  as  to  th# 
applicability  of  the  same  rule  to  this  proceeding,  being  in  equity.  Accept* 
ing  the  correctness  of  the  rule  as  applied,  some  additional  authorities  may 
aid  in  its  application  to  this  case.  However,  to  a  full  understanding  of  th» 
opinion  in  that  case,  it  may  be  well,  in  addition  to  the  above  quotation,, 
which  Is  that  of  appellants,  to  add  the  following,  as  a  part  of  the  same  par» 
agrapht  '  It  seems  to  me  that  the  only  means  of  solving  the  difficulties  of 
the  situation  is  for  the  plaintiff  and  the  other  nonresident  bondholders  io 
unite  in  a  proper  proceeding  against  the  county  and  such  other  bondboldere 
as  may  refuse  to  act  as  complainants;  and  in  such  a  suit  it  can  be  finally 
determined  for  what  amoant  the  county  can  be  held  liable,  and  the  rights 
of  the  respective  bondholders  in  and  to  this  sum  can  be  decreed.' 

"  Since  that  case  was  determined,  the  case  of  Doon  Tounuhip  v.  OWmmtM^ 
142  XT.  S.  366,  has  been  decided  in  the  supreme  court  of  the  United  States^ 
ftnd  it  will  be  hereafter  referred  to.  The  relationship  of  that  case  to  this^ 
fts  to  the  subject  matter,  is  such  that,  if  the  two  courts  are  in  harmony  as  to 
the  legal  rules  for  application,  the  final  solution  of  a  problem  of  great  im« 
portauoe  to  parties  in  interest  will  be  materially  aided. 

"  Some  facts  and  well-settled  rales  of  law  lie  at  the  threshold  of  thle 
Inquiry.  It  is  to  be  remembered  that  it  is  the  taxpayer,  and  not  the  oonnty, 
that  Mugs  the  suit,  and  also  that  defendants  to  the  suit  are  the  officers  of 
the  county,  who  are  its  legal  representatives  and  business  agents,  and  npoA 
whose  oare  and  conduct  the  taxpayer  has  a  right  to  rely  for  protectiois 
•gainst  illegal  taxation.  These  bonds  were  wrongfully  placed  upon  the 
market  by  these  officers  against  whom  they  now  seek  relief.  It  is  a  mle  ol 
law  that  purchasers  of  such  bonds  are  bound  to  take  notice  of  the  constita- 
tional  limitation  of  municipal  indebtedness,  and  of  such  facts  as  constituto 
a  basis  for  their  issuance,  with  certain  defined  exceptions,  as  to  the  facte 
recited  in  the  bonds.  In  Buchanan  v.  Litchfield,  102  U.  8.  278,  it  la  said: 
*The  purchaser  of  the  bonds  was  certainly  bound  to  take  notice,  not  only 
of  the  constitutional  limitation  upon  municipal  indebtedness,  but  of  such 
facts  as  the  authorised  official  asaessmeots  disclosed  oonoerning  the  valna* 
tion  of  taxable  property  within  the  city.'  The  mle  is  quoted  and  approved 
in  Dixon  County  v.  FieJd,  111  U.  a  83.  In  Lake  Oounty  v.  Graham,  130  U.  S. 
674,  the  mle  is  stated  as  folio vrs:  *  Nothing  is  better  settled  than  this  mle^ 
that  the  purchaser  of  bonds,  such  as  these  (being  county  bonds  in  excess  of 
a  constitutional  limitation  in  Colorado)  is  held  to  know  the  constitutional 
provisions  and  the  statutory  restrictions  bearing  on  the  question  of  the  au- 
thority to  issue  them.'  The  same  rule,  in  substance,  is  announced  by  thio 
eourt  in  the  Fir§i  Nat.  Bank  v.  DieWUst  TowM/iip  qf  Doon,  86  Iowa,  830| 
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41  Am.  St  Rep.  489,  and  aee  aathoritioB  there  cited.  T^th  snoh  a  rule  of 
law  to  goTern,  we  have  the  fact  that  the  parchasere  of  the  boadi^  throagh 
Biehards,  took  theia  with  kaowledge  that  thej  were  illegally  iaraod. 

^LUekfield  t.  BaUou,  lU  U.  a  190,  was  a  suit  in  equity  to  eetabliah  a- 
Ken  for  the  purchase  price  of  each  bond%  beoause  of  the  adjudged  illegality 
of  the  bonds,  on  certain  water-works  of  the  dty,  to  the  oonstrnotion  of 
whioh  the  money  had  been  applied.  Mr.  Jnstioe  Miller,  in  the  opinion^ 
need  these  wordss  '  The  holders  of  the  bonds,  and  agents  of  the  city,  are 
pariioep9  eriminh  in  the  act  of  violating  that  prohibition,  and  equity  will 
no  more  raise  a  resulting  trust  in  favor  of  the  bondholders  than  the  law  will 
raise  an  implied  asan  mpait  against  a  public  policy  so  strongly  declared. '  The 
'declared 'public  policy  refers  to  the  oonstitntional  provision  limiting  tha 
ittdebtedneu  of  the  oity,  and  while  that  ia  a  case  from  Illinois^  the  oonsti* 
tional  language  is  the  same  as  ours — that  a  oounty  '  shall  not  be  allowed  to 
beoome  iitdebied,  m  any  manner  or  /or  any  purpose,  to  an  amount^  inolnding 
existing  indebtedness,  in  the  aggregate  exceeding  five  per  centum  on  tha 
valne  of  its  taxable  property.'  The  following^  from  the  opinion,  indioatea 
the  scope  of  this  prohibitiTe  language: 

*'  'It  shall  not  become  inddftecU  Shall  not  incnr  any  pecuniary  liability* 
It  shall  not  do  this  in  any  memner;  neither  by  bonds  nor  notes,  nor  by  ax* 
pressed  or  implied  promises.  Kor  shall  it  be  done  for  any  purpote.  There 
stands  the  existing  indebtedness  to  a  given  amount,  in  relation  to  the 
aonroes  of  payment,  as  an  impassable  obstacle  to  the  creation  of  any  further 
debt^  in  any  manner  or  for  any  purpose  whatever.  If  this  prohibition  k 
worth  any  thin^  it  is  as  effectual  against  the  implied  as  the  express  promiae^ 
and  ia  as  binding  in  a  court  of  chancery  as  a  court  of  law.' 

''The  italicised  language  is  the  same  in  the  opinion.  The  case  being  in 
equity,  and  dealing  with  the  equitable  rights  of  such  holders  of  bonds,  be* 
cause  of  the  advantages  of  the  corporation  from  the  use  of  the  money  paid 
for  the  bonds,  we  may  profitably  give  the  oase  further  notice.  It  denied  to 
the  plaintiff  a  recovery  in  any  form,  and  directed  the  lower  court  to  dismiss 
the  bill.  In  the  most  unmbtakable  terms  it  holds  that  no  debt  was  created 
because  of  the  purchase  of  the  bonds,  either  expressed  or  implied;  that  if 
the  plaintiff  had  a  right  against  the  city  it  was  for  some  specific  property, 
aa  the  particular  money  expended,  or  the  property  representing  it,  'as 
property  whioh  they  have  purchased.'  The  court  below  granted  the  lien 
on  the  water- works,  and  the  opinion  speaks  of  it  as  'having  decreed  an 
indebtedness  where  none  can  exist. '  It  is  further  said:  '  The  money  received 
on  the  bonds  having  been  expended,  witli  other  funds  raised  by  taxation,  in 
erecting  the  water-works  of  the  city,  to  impose  the  amount  thereof  as  a  lien 
upon  these  public  works  would  be  equally  a  violation  of  the  constitutional 
prohibition,  as  to  raise  against  the  city  an  implied  assumpsit  for  money  had 
and  received.'  That  case  is  a  very  significant  and  conclusive  one  upon  the 
equitable  claim  that  the  county  should  be  held  to  respond  to  the  extent  of 
its  having  received,  appropriated,  and  profited  by  the  money  paid  for  the 
bonds,  and  we  doubt  if  such  a  holding  would  have  obtained  except  for  the 
controlling  principle  that  the  bond  purchasers,  in  parting  with  their  money, 
were  parties  to  a  legal  fraud  upon  the  taxpayers.  Doon  Toumahip  v.  Oiim- 
ndrn,  142  U.  S.  366,  is  a  law  action  to  recover  upon  interest  coupons,  and 
the  case  involves  the  application  of  this  same  constitutional  provision,  and 
the  facts  are  cloeely  allied  to  tbe  point  we  are  considering.  The  district 
township  had  issued  refunding  bonds  in  excess  of  the  legal  limit.  The 
bonds  were  sold  to  Cummins,  and  the  proceeds  thereof  were  placed  ia  tha 
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treasary  of  the  district  township,  and  six  thonsand  dollars  thereof  were 
applied  to  the  payment  of  oatatanding  bonds  and  oonpooSf  the  remaining 
part  of  the  proceeds  of  the  bonds  being  applied  to  other  purposes.  The 
eircnit  oonrt  gave  judgment  for  six  thousand  four  hundred  and  sixty-two 
dollars  and  forty  cents,  being  the  amount  of  the  eonpons  sued  on,  with 
interest.  The  oase  was  free  from  any  oonfusion  as  to  conflioting  interests 
of  different  bondholders,  and  the  oircnit  oonrt  evidently  applied  the  mis  of 
allowing  a  reoovery  where  the  money  for  the  bonds  had  been  applied  to  tka 
payment  of  debts  within  the  constitutional  limit.  The  oase,  on  appeal  waa 
reversed,  with  instructions  to  enter  judgment  for  the  township. 

"The  opinion  in  that  oase  contains  some  reasoning  as  to  the  application 
of  the  proceeds  of  the  sale  of  the  bonds,  and  the  consequence  to  result  from 
a  failure  of  the  officers  to  do  their  duty  in  that  respeot,  whieh  we  do  not 
find  it  necessary  to  approve  or  disapprove,  because  in  this  case  the  sitnatioa 
is  such  that  there-is  no  pretense  of  knowing,  or  being  able  from  the  record 
to  know,  that  any  part  of  the  proceeds  of  the  bonds  in  question,  that  i% 
those  afibcted  by  the  judgment  in  this  case,  were  applied,  or  intended  to  be 
applied^  to  any  legal  indebtedness  of  the  county;  and  the  burden  of  snch  a 
showing,  even  if  available^  which  we  do  not  deoidey  would  be  with  the 
holder  of  such  bonds.  Under  the  facts  as  they  appear  in  this  oase  tlis 
bonds  are  to  be  treated  as  void.  We  are  not  to  be  understood  as  in  any 
manner  ehanging  the  rule  as  to  the  right  of  a  municipal  corporation,  ^oro 
Its  indebtedness  is  up  to^  or  exceeds,  the  oonstitntional  limits  to  make  im- 
provements or  otherwise  expend  its  moneys  in  a  way  that  the  legal  efleol 
of  its  action  is  not  to  ereate  an  indebtedness  in  excess  of  the  oonstitntional 
limits  as  is  indicated  in  Dively  v.  CUy  qf  Oedar  Fatta,  27  Iowa,  227,  nor  to 
ehange  the  rule  as  to  contracts  within  the  rule  as  to  current  revenues^  as 
held  in  OrwU  v.  C%  o/Davenportt  86  Iowa,  Z99. 

*'The  appellants  oito  many  authorities  upon  familiar  mlea  aa  to  *laehaa' 
and  *  clean  hands'  for  those  asking  equity,  but  they  aia  entirely  ina|^ 
pUeable,  and  have  aavir,  to  onr  knowledge^  bean  implied  to  a  iimilsr  atala 
of 
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ObmiirT— OoHSTmiTioiiAL  Law.— A  ttatnto  anthorfadng  a  ooanlj  atlov- 
ttaj  to  paniflb  for  oootempt  any  wifcnewea  disobeying  prooeas  or  refos* 
ing  to  answer  qnestions  when  commanded  by  subpoena  issued  by  saoh 
attorney  to  appear  before  him  as  provided  by  the  statute  is  nnoonstitn- 
tional  and  Toid. 

ObnTiMFT— CoHsxTrunoirAL  Law.— The  legislature  has  no  power  to  oonfar 
oa  an  ezeontiTe  officer,  charged  with  the  searching  out  Tiolations  of 
law.  and  inquiring  into  facts  prior  to  instituting  prosecutions^  tha 
power,  at  the  same  time  and  as  ancillary  to  the  performance  of  his  dutiea 
as  such  prosecuting  officer,  to  commit  persons  to  jail  at  for  a  contempt 
of  his  authority. 

OOITTBMFT— POWIB  Of  'ExaOUTIYB  OmOIB  TO   PUNZSH  lOE.— ino  poWST 

to  punish  for  contempt  is  never  exercised  except  by  legialati?e  bodies 
or  judicial  officers,  and  cannot  be  conferred  upon  an  oxooativa  offiow 
irtiile  acting  in  his  executive  capacity* 

Pbtition  in  habeas  corpus. 

0.  Foud  A  Son^  for  the  petitioner, 

^  

A.  H.  OampbeU  and  Swing  &  B$niMtt^  for  the  respondent. 

^  Allen,  J.  The  petitioner  was  restrained  of  his  liberty 
by  the  sheriff  of  Allen  county,  under  a  commitment  issued 
by  the  county  attorney  for  refusal  to  answer  questions  pro- 
poanded  to  him  touching  violations  of  the  prohibitory  liquor 
law.  Paragraph  2553  of  the  General  Statutes  of  1889  makes 
it  the  duty  of  the  county  attorney,  when  notified  of  any  vio* 
lation  of  the  prohibitory  law,  to  issue  his  subpoena  command- 
ing witnesses  to  appear  before  him,  to  swear  such  witnesses, 
examine  them,  reduce  their  testimony  to  writing,  and  canst 
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it  to  be  subscribed  by  such  witnesses,  and  expressly  anthor- 
izes  the  county  attorney  to  punish  for  contempt  any  witnesses 
disobeying  bis  process  or  refusing  to  answer  questions.  If 
the  testimony  so  taken  discloses  the  fact  that  an  offense  has 
been  committed  he  is  required  forthwith  to  file  the  statements 
of  the  witnesses  with  his  complaint  or  information  against  the 
person  having  committed  the  offense,  and  thereupon  to  pro- 
ceed with  the  prosecution  of  the  offender. 

The  single  question  presented  for  our  consideration  is, 
whether  that  portion  of  the  statute  which  authorizes  the 
county  attorney  to  punish  as  for  contempt  is  in  violation  of 
the  constitution  of  this  state.  Nothing  is  more  firmly  fixed 
in  the  governmental  systems  of  all  English-speaking  countries 
than  the  division  of  powers  between  the  three  great  depart- 
ments of  government,  the  executive,  legislative,  and  judicial. 
The  question  before  us  is  whether  the  legislature  has  power 
to  confer  on  an  executive  officer  charged  with  the  duty  of 
searching  out  violations  of  the  law,  inquiring  into  facts,  insti- 
tuting and  carrying  on  prosecutions  for  violations  of  the 
-criminal  laws  of  the  state,  the  power,  at  the  same  time  and  as 
ancillary  to  the  performance  of  his  duties  as  a  prosecuting 
officer,  to  commit  persons  to  jail  as  for  a  contempt  of  his 
authority.  That  a  proceeding  to  punish  for  contempt  is  in 
^  its  nature  a  criminal  proceeding  has  been  directly  decided 
by  this  court|  State  v.  Dent^  29  Kan.  416,  as  well  as  by  the 
courts  of  other  states:  CartwrigMs  caBe^  1 14  Mass.  230;  Puter* 
iaugh  V.  Smith,  131  111.  199;  19  Am.  St  Rep.  30. 

The  right  to  appeal  from  an  order  punishing  for  a  contempt 
lias  been  frequently  recognized  by  this  court:  Peyton^a  Appeal^ 
12  Kan.  398;  In  re  Dalton,  46  Kan.  253;  State  v.  HerUhom^ 
46  Kan.  613;  State  v.  Vincent,  46  Kan.  618;  In  re  NickeU,  47 
Kan.  734;  27  Am.  St.  Rep.  315;  In  re  Noonan,  47  Kan.  771; 
In  re  Earmer,  47  Kan.  262;  StaU  v.  Durein,  46  Kan.  696. 
An  appeal  to  a  superior  court  can  only  be  taken  from  a  judi- 
cial decision,  never  from  one  involving  merely  executive  or 
legislative  discretion:  Fulkerson  v.  CommrB.  of  Harper  County^ 
81  Kan.  125;  Kent  v.  Conimrs.  of  Labette  County,  42  Kan.  534 
In  committing  the  prisoner  for  contempt  the  county  attorney 
therefore  decided  a  case  in  its  nature  criminal,  and,  in  mak- 
ing such  decision,  assumed  to  act  in  a  Judicial  capacity. 
That  the  statute  referred  to  gives  him  this  power  in  terms  is 
clear.  Is  the  statute  valid?  The  cases  of  In  re  Abeles,  IS 
Kan.  451,  and  In  re  MerUe^  40  Kan.  27,  are  cited  in  support 
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«f  the  propoeltion  that  power  to  oommit  for  eonteropt  may  be 
{(fyen  to  other  than  a  judicial  offioer,  and  it  is  said  that  it  Ii 
not  neoessary  in  order  to  confer  judicial  power  that  the  legis- 
lature should  first  in  terms  create  a  court.  The  constitution 
of  this  state  provides  that  ^*  the  judicial  power  of  this  state 
«ha11  be  vested  in  a  supreme  court,  district  courts,  probate 
<M>urts,  justices  of  the  peace,  and  such  other  courts  inferior  to 
the  supreme  court  as  may  be  provided  by  law":  art  8»  sec.  1. 
The  legislature,  therefore,  is  at  liberty  to  confer  judicial 
power,  and  to  create  courts  inferior  to  the  supreme  court.  It 
may  be  conceded  that  the  legislature  may  confer  judicial 
power  on  an  individual  who  also  fills  an  executive  office. 
The  prior  decisions  of  this  court  go  no  further  than  this. 
The  point  here  involved,  whether  executive  and  judicial 
power  may  be  mingled  and  combined,  may  be  exercised  by 
the  same  person  at  the  same  time  and  in  the  same  proceed* 
ing,  has  never  yet  been  decided  by  this  court. 

^  The  county  attorney  is  peculiarly  an  executive  officer. 
He  is  not  only  authorized  to  appear  on  behalf  of  the  state 
and  prosecute  all  criminal  cases  arising  in  his  county,  but  it 
is  his  duty  to  do  so;  and  the  act  concerning  the  sale  of  in* 
toxicating  liquors  imposes  on  him  the  specific  duty  of  mak* 
ing  inquiries  and  investigations  for  the  purpose  of  detecting 
violations  of  the  prohibitory  law,  to  compel  witnesses  to  tes- 
tify, to  reduce  their  statements  to  writing,  to  cause  them  to 
be  signed  by  the  witnesses,  to  file  them  in  the  district  or  other 
court  having  jurisdiction,  and  with  them  his  complaint  or 
information,  charging  offenders  with  such  offenses  as  the  tea* 
timony  shows  they  are  guilty  of.  In  all  these  proceedings 
the  county  attorney  acts  as  an  administrative  officer,  prose* 
cuting  on  behalf  of  the  people.  It  is  for  the  purpose  of  aid« 
ing  him  in  the  effectual  execution  of  this  duty  that  the  power 
to  commit  for  contempt  is  given  him.  It  is  given  to  him, 
not  as  a  judicial  officer,  but  as  county  attorney,  and  for  the 
very  purpose  of  aiding  him  in  performing  the  duties  of  that 
office.  Such  a  combination  of  powers  is  not  in  accordance 
with  the  theory  of  our  government  nor  with  the  orderly 
administration  of  justice  as  administered  in  this  country 
and  in  England.  The  power  to  punish  for  contempt  is  never 
exercised  except  by  legislative  bodies  or  judicial  officers: 
Whitcomb^s  case^  120  Mass.  118;  21  Am.  Rep.  602;  Langen^ 
berg  v.  Decker^  131  Ind.  471;  KUhoum  v.  Thompson^  103  U.S. 
168;  Attorney  General  v.  McDonald^  8  Wis.  805. 
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It  is  sought  to  distinguish  the  case  before  us  from  those 
eited  because  of  provisions  in  the  constitutions  of  Wisconsin 
and  Indiana  with  reference  to  the  separation  of  executive  and 
judicial  powers.  We  think,  however,  that  in  our  constitu- 
tion these  powers  are  as  clearly  separated  as  though  the 
framers  of  the  constitution  had  said  so  in  terms.  It  needs 
but  a  suggestion  to  show  that  the  combination  of  executive 
and  judicial  powers  may  become  tyrany  at  once.  The  ad« 
vancement  in  the  science  of  government  made  in  modern 
times  is  due  to  the  separation  of  the  three  great  co-ordinate 
departments.  If  the  legislature  may  confer  on  the  county 
^  attorney  one  of  the  highest  and  most  distinctive  attributes  of 
judicial  power,  that  of  punishing  for  contempt,  to  aid  him  in 
ascertaining  from  witnesses  the  facts  with  reference  to  viola- 
tions of  law,  might  the  legislature  not  also  confer  on  any 
attorney  the  power  to  examine  witnesses  in  civil  cases  in  the 
same  manner,  and  to  commit  them  for  contempt  if  they  re- 
fuse to  answer  his  questions?  Might  it  not  also  give  to  any 
executive  officer  from  the  governor  down  the  power  to  sub* 
posna  witnesses  to  inform  his  judgment  and  to  aid  him  ia 
any  executive  decision  or  determination?  And,  if  the  rule  is 
established,  can  it  be  doubted  that  the  division  between 
executive  and  judicial  officers  will  be  completely  broken 
down,  and  all  constitutional  barriers  removed  from  those 
forms  of  oppression  which  have  always  attended  this  com- 
bination. 

In  this  very  case  the  county  attorney,  as  a  prosecuting  offi- 
cer, issued  his  subpoena.  When  the  witness  came  before  him, 
as  a  prosecuting  officer  he  asked  him  a  question.  When  the 
witness  refused  to  answer  he  at  once  passed  on  his  own  right 
to  ask  the  question,  on  its  pertinency  and  propriety,  judi- 
cially determined  that  he,  as  prosecuting  attorney,  had  asked 
a  proper  question,  and,  as  a  judicial  officer,  declared  and  de- 
termined that  the  witness  was  guilty  of  a  judicial  contempt 
in  refusing  to  answer  the  question  which  be  himself  had 
asked  as  a  prosecuting  attorney.  This  is  a  commingling  and 
confusing  of  executive  and  judicial  functions  in  a  manner 
incompatible  with  the  constitution,  obnoxious  to  its  whole 
spirit  and  to  the  spirit  of  free  institutionSi  and  the  act  to  that 
extent  is  void. 

The  petitioner  will  be  discharged. 

HoBTOHy  C*  J.|  and  Johnston,  J.,  concurring  specially. 
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HoRTONy  C.  J.  Paragraph  2543  of  the  General  Statutes 
of  1889  confers  upon  county  attorneys  of  the  state,  when 
notified  of  any  violation  of  the  provisions  of  the  prohihitory 
liquor  law,  the  power  to  inquire  into  such  violation,  and  for 
that  purpose  they  are  authorized  to  issue  subpoenas  for  any 
person  they  believe  ®  has  information  or  knowledge  thereof 
to  appear  before  them  and  testify.  The  testimony  in  every 
case  must  be  reduced  to  writing  and  signed  by.  the  witness, 
the  same  as  a  deposition  in  a  civil  cause.  Power  is  also 
attempted  to  be  conferred  upon  county  attorneys  to  imprison 
any  witness  for  refusal  to  testify  concerning  any  violation  of 
the  statute,  when  required  to  do  so:  Laws  of  1885,  o.  149f 
sec.  8.  Paragraph  2543  further  provides  that,  if  the  testi- 
mony taken  discloses  that  any  offense  has  been  committed 
against  the  provisions  of  the  statute,  the  county  attorney 
taking  the  testimony  must  file  the  statement  of  the  witness 
and  a  complaint  or  information  against  the  ofiender  in  some 
court  of  competent  jurisdiction.  The  complaint  or  informa- 
tion may  then  be  verified  by  the  county  attorney  upon  infor« 
mation  and  belief. 

AH  of  the  provisions  of  the  statute  are  for  the  purpose  of 
assisting  county  attorneys  in  procuring  testimony  for  viola- 
tions of  the  act  and  in  preparing  their  cases  for  successful 
proeecntion  in  the  court.  So  far  as  the  power  conferred  by 
the  statute  is  ministerial  or  administrative  it  is  constitutional, 
and  must  be  obeyed;  but,  if  a  witness  refuses  to  testify,  I  do 
not  think  county  attorneys  have,  or  ought  to  have,  the  power 
to  imprison  such  a  witness  for  contempt.  County  attorneys 
are  executive  or  administrative  officers;  but  the  power  at- 
tempted to  be  conferred  upon  them,  or  any  other  officer 
taking  depositions  or  testimony,  to  commit  a  witness  for  re- 
fusing to  answer,  is  judicial  in  character:  KUbourn  v.  Thomp* 
ffon,  103  U.  S.  168.  If  the  statute  is  constitutional  and  open 
to  no  legal  objection  county  attorneys  have  the  power  to  ask 
questions  of  the  witnesses  brought  before  them,  and  then  to 
pass  upon  the  competency  or  pertinency  of  the  same,  and,  if 
the  witness  refuses  to  answer,  to  imprison  him  in  the  county 
jail,  there  to  remain  until  he  submits  to  testify.  It  is  an  old 
maxim  of  the  law  that  **no  man  can  be  a  judge  in  his  own 
cause.''  This  wise  maxim  is  infringed  upon  by  conferring 
on  a  prosecuting  attorney  judicial  power  to  commit  a  witness 
called  before  him  to  testify  in  a  case  which  he  is  preparing 
for  trial,  or  in  which  he  proposes,  if  his  investigation  war- 
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rants,  to  file  *  a  complaint  or  information-  In  such  a  pro- 
ceeding, on  the  examination  of  a  witness,  the  prosecuting 
attorney  has  a  pecuniary,  professional,  and  oflScial  interest. 
He  is  not  acting  disinterestedly.  The  statute  would  be  very 
similar,  and  liable  to  like  objection,  if  it  authorized  notaries 
public  and  attorneys  at  law  to  personally  take  depositions  or 
perpetuate  testimony  in  actions  they  were  intending  to  com- 
mence  for  the  other  parties.  In  a  civil  action  no  deposition 
or  affidavit  can  be  taken  before  a  relative,  or  an  attorney  of 
either  party,  or  before  any  one  interested  in  the  event  of  the 
proceeding:  Civ.  Code,  sec.  850;  Foreman  v.  Carter^  9  Ean. 
681;  Warner  v.  Warner^  11  Kan.  121.  The  rule  in  criminal 
cases  ought  to  be  as  strict. 

The  legislature  has  full  authority  to  confer  the  power  to 
imprison  a  witness  for  contempt,  prescribed  in  paragraph 
2543,  upon  justices  of  the  peace,  probate  judges,  notaries 
public,  clerks  of  courts,  or  any  individual,  not  the  prosecut- 
ing attorney  or  interested  in  the  proceeding.  I  fully  concur 
in  the  judgment  pronounced  in  In  re  Clayton,  59  Conn.  510, 
21  Am.  St.  Rep.  128,  but  some  of  the  reasons  given  are  not 
satisfactory  to  me.  In  that  case  the  examination  was  taken 
before  a  police  judge,  not  before  a  prosecuting  attorney  or 
any  one  interested  in  commencing  criminal  proceedings  upon 
the  testimony  which  it  was  sought  to  compel  the  witness  to 
disclose.  I  am  of  the  opinion,  as  observed  in  that  case,  that 
'*  it  is  the  duty  of  all  good  citizens,  when  legally  required 
so  to  do,  to  testify  to  any  facts  within  their  knowledge  affect- 
ing public  interest,  and  no  one  has  a  natural  right  to  be  pro- 
tected in  his  refusal  to  discharge  this  duty.  Public  policy 
does  not  forbid,  but  on  the  contrary  often  requires,  legisla- 
tion to  facilitate  the  administration  of  justice.''  But  the 
power  to  compel  a  citizen  to  testify  should  be  exercised 
legally,  not  unconstitutionally.  If  this  ruling  shall  in  any 
way  interfere  with  full  and  successful  investigations  on  the 
part  of  county  attorneys  of  violations  of  the  provisions  of 
the  prohibitory  liquor  law,  it  can  be  remedied  speedily. 
The  legislature  will  convene  in  a  few  months,  and  the  power 
to  imprison  recusant  witnesses,  attempted  to  be  conferred 
upon  county  attorneys  by  paragraph  2543,  may,  as  before  ^^ 
stated,  be  constitutionally  and  legally  imposed  upon  any 
officer  or  individual  not  the  county  attorney  or  otherwise 
interested  in  the  proceeding. 

My  attention  has  been  called  recently  to  the  case  of  De 
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Camp  y.  Arehihald,  50  Ohio  St.  618,  40  Am.  St.  Rep.  692, 
ruling  that  the  power  to  commit  a  person  for  contempt  for 
refusing  to  answer  is  not  judicial  in  character.  That  de- 
cision, although  made  by  an  able  court,  is  not  supported  by 
logical  reasoning,  is  not  in  line  with  our  own  decidons,  and 
IB  opposed  to  the  great  weight  of  authority. 

Johnson,  J.  In  the  enactment  of  the  proyisioni  authorii* 
iDg  the  county  attorney  to  make  preliminary  inquiry  as  to 
the  commission  of  offenses  the  legislature  appears  to  have 
proceeded  upon  the  theory  that  the  duties  imposed  and  power 
conferred  in  that  respect  were  not  judicial  in  character.  If 
they  were  executive  or  merely  quasi  judicial  in  their  nature, 
the  objections  urged  against  the  statute  would  be  without 
force;  and  the  fact  that  they  were  imposed  and  conferred 
upon  an  executive  officer  indicates  the  legislative  view,  and 
may  be  some  argument  that  they  are  not  judicial.  Some  of 
the  steps  in  the  preliminary  inquiry  are  clearly  the  exercise 
of  executive  functions,  and  whether  or  not  any  of  them  arc 
judicial  must  be  determined  from  their  nature,  rather  than 
from  the  position  or  station  of  the  one  by  whom  the  act  is  to 
be  performed.  Assuming  that  the  authority  to  punish  for 
contempt  was  an  incident  to  the  exercise  of  executive  power, 
the  legislature  vested  it  in  the  county  attorney;  and  this  is 
not  to  be  wondered  at,  in  view  of  the  fact  that  the  supreme 
court  of  Ohio,  in  a  recent  case,  has  determined  that  the 
exercise  of  such  authority  is  not  the  exercise  of  judicial 
power:  De  Camp  v.  Arehibaldf  50  Ohio  St.  618;  40  Am.  St. 
Rep.  692.  Although  I  entertain  the  highest  respect  for  that 
tribunal  I  am  unable  to  reach  the  same  conclusion. 

The  authority  to  hear  and  determine  a  controversy  upon 
both  the  facts  and  the  law  is  judicial  power.  When  the  wit- 
ness ^^  refuses  to  answer  the  question  proposed,  the  county 
attorney  must  then  determine  upon  the  propriety  of  the  ques- 
tion, and  whether,  under  the  circumstances,  an  answer  should 
be  compelled.  At  that  stage  of  the  proceedings  an  issue  is 
formed,  and  a  controversy  arises  between  the  state  and  the 
witness.  A  contempt  of  court  is  a  substantive  criminal  of- 
fense, and  to  adjudicate  a  case  of  contempt  and  to  impose 
punishment  for  such  offense  is  generally  said  to  be  the  high- 
est exercise  of  judicial  power.  The  county  attorney  not 
only  inquires  and  decides,  but  he  is  given  full  power  to 
enforce  his  decision,  and  that  by  one  of  the  most  severe 
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methods  known  to  the  law.  The  authority  to  try  one  accused 
of  a  criminal  offense,  pronounce  judgment  against  him,  and 
enforce  that  judgment  by  imprisonment,  is  surely  an  exercise 
of  judicial  power.  If,  then,  the  power  is  to  be  regarded  as 
judicial,  it  can  only  be  exercised  by  one  of  the  tribunals 
mentioned  in  section  1  of  article  8  of  the  constitution. 
Under  this  constitutional  provision  the  legislature  may  vest 
judicial  power  in  such  courts  as  it  may  see  fit  to  create, 
provided  only  that  they  are  inferior  to  the  supreme  court 
Can  the  county  attorney  be  regarded  as  a  court  within  the 
meaning  of  this  constitutional  provision? 

The  contention  of  the  state  that  the  legislature  may  create 
a  court  or  confer  judicial  power  without  designating  the  tri- 
bunal created  as  a  court  must  be  conceded:  MaUme  v. 
Murphy^  2  Kan.  250;  State  ▼•  Yaung^  8  Kan.  445.  I  am 
unable,  however,  to  sustain  the  position  of  the  petitioner,  and 
hold  that  the  vesting  of  judicial  power  in  an  executive  officer, 
and  requiring  him  to  perform  both  executive  and  judicial 
functions,  is  a  sufficient  objection  to  the  statute.  It  is  highly 
important  to  separate  the  legislative,  judicial,  and  executive 
functions,  and  that  the  officer  of  one  department  should  not 
exercise  the  functions  conferred  upon  another.  Under  our 
system,  however,  the  absolute  independence  of  the  depart* 
ments,  and  the  complete  separation  of  the  powers  ii  impracti* 
cable,  and  was  not  intended* 

*^It  is  true,  with  some  exceptions,  that  the  legislature  oan* 
not  ^*  exercise  judicial  or  executive  power,  that  the  courts 
cannot  exercise  legislative  or  executive  i>ower,  and  that  the 
executive  department  cannot  exercise  legislative  or  judicial 
power;  but  it  is  not  true  that  they  are  entirely  separate  from 
each  other,  or  independent  of  each  other,  or  that  one  of  them 
may  not  in  some  instances  control  one  of  the  others":  Martin 
▼.  Ingham,  88  Kan.  654. 

The  governor  has  been  vested  with  some  judicial  functions, 
and  the  legislature  acts  judicially  when  it  tries  a  charge  of 
contempt,  and  adjudges  punishment  therefor.  Ministerial 
duties  have  been  placed  upon  courts,  and  while  scrupulous 
care  should  be  used  to  prevent  an  officer  of  one  department 
from  intruding  to  any  extent  upon  the  duties  conferred  upon 
an  officer  of  another  department,  nothing  in  our  state  consti- 
tution, as  there  is  in  that  of  some  other  states,  prevents  the 
vesting  of  more  than  one  function  in  a  single  mdividual. 
Illustrations  of  conferring  more  than  one  of  these  powers 
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upon  the  same  pereon  are  numerous.  It  has  been  held  that 
the  mayor  of  a  city  of  the  second  class  might,  while  acting 
as  mayor,  exercise  the  powers  of  a  court,  although  the  statute 
did  not  in  terms  create  him  a  court:  Prell  v.  McDonald^  7 
Kan.  426;  12  Am.  Rep.  423.  Judicial  powers  have  been  con- 
ferred on  county  commissioners  and  coroners,  whose  duties 
are  mainly  ministerial.  Probate  judges,  whose  duties  are 
mostly  judicial,  have  had  conferred  upon  them  many  minis- 
terial dutieSi  and  legislation  giving  such  powers  has  been 
upheld:  In  re  Johnson^  12  Kan.  102;  Intoxicating  Liquor  ecuei^ 
25  Kan.  769;  87  Am.  Rep.  284. 

Other  instances  might  be  cited,  but  these  are  sufficient  to 
show  that  the  legislature  may  confer  judicial  powers  upon 
an  executive  officer,  provided  such  duties  are  not  inconsist- 
ent with  those  required  of  such  officer.  No  case  has  been 
sustained,  however,  where  the  new  duties  conferred  upon 
an  officer  were  incompatible  with  those  already  imposed  by 
such  office.  When  the  petitioner  refused  to  answer  the  ques- 
tion, and  a  oontroversy  arose,  he  was,  in  effect,  accused  of 
an  offense.  The  state  was'  the  plaintiff,  and  the  petitioner 
the  defendant.  ^*  The  county  attorney  is  the  representative 
of  the  state,  and  required  to  appear  in  all  prosecutions  in  its 
behalf  When  the  issue  was  thus  formed,  the  positions  of 
county  attorney  and  judge  became  antagonistic,  and  the 
duties  of  the  respective  places  incompatible.  It  is  not  within 
the  power  of  the  legislature  to  make  a  judge  an  arbiter  in 
his  own  cause,  and  to  give  an  attorney  for  one  of  two  adverse 
parties  the  power  to  determine  the  controversy  is  wholly 
inconsistent  with  our  system  of  jurisprudence.  The  legis* 
lature  has  not  clothed  the  county  attorney  with  the  parapher- 
nalia of  a  court,  and  it  does  not  seem  to  have  been  its  pui^ 
pose  to  invest  him  with  the  attributes  of  a  judicial  tribunaL 
Manifestly,  it  proceeded  upon  the  theory  that  the  powers 
conferred  were  such  as  might  be  carried  out  by  an  execu* 
tive  officer,  and  are  not  ^'judicial "  within  the  meaning  of 
the  constitution. 

As  that  view  cannot  be  sustained,  and  as  the  authority 
to  punish  for  contempt  must  be  regarded  as  the  exer- 
cise of  judicial  power,  it  follows  that  the  statute  cannot  be 
upheld. 

Contbitpt-^Wbo  mat  Pirvisa  ion.— The  common  coancil  of  a  eity  luu 
no  power  ta  eomiail  sad  panieh  for  a  contempt,  and  a  statute  whieh 
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attemptt  lo  eonfer  snch  authority  la  nnoonstitational  and  Toid:  WhUcomb*^ 
MM^  120  liaai.  118;  21  Am.  Rep.  502.  Sa^  alao^  tha  aztended  nota  te 
Burn$  T.  AUen,  2  Am.  St  Rep.  847*  whara  iha  power  of  tha  legisUtara  to 
poauh  far  oontempt  is  diioiuied. 


StATB   V.    G0NKLIN& 

(M  Kamus,  108.) 

ArraUi  warn  hov  Ln  from  a  discharged  and  ntUfied  Jndgmaiil 
JvDQUEwn  —  DuouAROB  OF  —  RiOHT  TO  AppBAL. — One  found  gafLfj  of 
oontempti  who  pays,  ander  protest,  the  fine  adjadged  against  him, 
aannot  reserve  the  right  to  appeaL    No  appeal  liaa  from  a  diaehargad 
jndgmenti 

L.  M.  CofMingy  for  the  appellant. 

C  W.  Fairchild^  county  attorney^  for  the  state. 

^^^  Johnston,  J.  An  attachment  was  issued  by  the  dis- 
trict oourt  of  Kingman  county  for  I.  O.  Gonkling,  requiring 
him  to  appear  before  the  court  to  answer  a  charge  of  con- 
tempt; and  on  December  26,  1891,  he  was  adjudged  guilty 
of  contempt  in  obstructing  a  receiver  of  the  court,  and  was 
sentenced  to  pay  a  fine  of  fifty  dollars,  and  stand  committed 
until  it  was  paid.  Motions  for  a  new  trial  and  to  arrest  the 
judgment  of  the  court  were  made  and  overruled.  Afterward, 
on  December  29, 1891, 1.  G.  Conkling  appeared  in  open  court, 
and  paid  the  fine  assessed  against  him.  The  statement  was 
then  made  that  he  paid  the  fine  under  protest,  and  that  he 
reserved  the  right  to  appeal,  and  all  rights  that  he  might  be 
entitled  to  in  the  premises.  He  has  attempted  to  bring  the 
ease  here  on  appeal. 

It  appears  that  the  sentence  of  the  law  has  been  executedi 
and  nothing  is  left  for  further  controversy.  By  his  own  act 
Conkling  has  satisfied  and  discharged  the  judgment  entered 
against  him.  His  protest  and  attempt  to  reserve  the  right  of 
appeal  are  unavailing.  The  statute  does  not  provide  for  nor 
^^^  contemplate  an  appeal  from  a  discharged  judgment. 
Neither  payment  nor  protest  was  necessary  to  protect  his 
rights.  Under  the  statute  the  judgment  of  conviction  which 
was  entered  against  him  would  have  been  stayed  by  the 
mere  taking  of  an  appeal,  without  any  order  of  the  court  or 
the  giving  of  a  bond :  Oen.  Stats.  1889,  par.  6349.  The  appeal 
will  be  dismissed. 

All  the  justices  concurring. 
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JiFDomra— Appial  Avtkb  SATiSFAonoN— Jtid^mwnl  Ptahtif.'^The  ral« 
is  almost  imiTsraal  that  ons  in  whoM  favor  a  judgment  ia  rendored,  hj 
aooopting  or  roouTing  latisf action  thereof,  or  seeking  eatisfaction  by  having 
an  ezeontion  issned  to  oompel  snoh  payment^  is  estopped  from  proseonting 
an  appeal  from  snoh  jndguient.  The  ground  upon  which  this  estoppel  or 
iraiTer  of  the  right  of  appeal  is  based  is  that  one  cannot  be  permitted  to 
aooept  and  retain  the  fruits  of  a  judgment  in  his  favor  and  at  the  same 
time  insist  that  it  is  erroneous:  Murphy  ▼.  Murphy,  45  Ala.  123;  Knox  t. 
Steele,  18  Ala.  815;  54  Am.  Dec  181;  OaueU  w.  Fagin,  11  Mo.  207;  47  Am. 
Dee.  161;  Carwm  ▼.  Shoap,  76  111.  246;  IncL  School  DUL  qf  Atloona  w.  Di$» 
rid  Township  </  Delaware,  44  Iowa,  201;  Lamprey  ¥•  Henk,  16  Minn.  405; 
XUate  0/ Baby,  91  Cb}.  700;  22  Am.  St.  Rep.  239;  OarU  r.  OaUey,  97  V.  Y. 
633;  ^  T.  Bailey,  86  Tex.  119;  Ckmier  t.  Oamer,  88  Ind.  139;  Moore  t. 
Floyd,  4  Or.  960;  Shmyler  r.  MarUn,  54  Ala.  854.  In  Budtmam  t.  Alwood. 
44  HI.  183,  it  was  said  to  be  settled  doctrine  ''that  where  a  party  reooTer* 
ing  judgment  or  a  decree  accepts  the  benefits  thereof  Toluntarily,  and  know- 
ing the  facts,  he  is  estopped  to  afterward  reverse  the  judgment  or  deoret 
on  error;  that  the  aooeptanee  operates  as,  and  may  be  pleaded  as,  a  release 
of  errors."  A  person  who  saes  oot  an  ezeontion  and  enforces  a  judgment 
ia  his  favor,  thereby  elects  to  take  it  as  it  was  rendered,  and  oannot  after* 
ward  appeal  from  such  judgment:  Hall  r,  Laey,  87  Pa.  St.  866.  The  issu- 
ing of  an  execution  upon  a  judgment  rendered  in  his  favor,  after  bringing 
an  appeal  therefrom,  is  a  waiver  of  the  right  of  the  plaintiff  in  the  judg« 
ment  to  prosecute  snoh  appeals  Knapp  v.  Brown,  45  N.  T.  207.  Or,  if  the 
Judgment  plaintiff  accepts  or  receives  the  fruits  of  the  judgment  after  tak- 
ing an  appeal  therefrom,  he  thereby  waives  the  appeal:  Alexander  v.  Alex- 
axder,  104  K.  T.  643;  People  v.  Bume,  78  Cal.  645.  A  party  cannot  avaU 
himself  cl  the  fruits  of  that  part  of  a  judgment  favorable  to  him,  and  then 
by  appeal  seek  to  reverse  such  portions  of  the  judgment  as  militate  against 
him:  ffoli  v.  Bee$,  46  III  181;  WAeter-Qloeer  etc.  Go.  v.  SL  Croix  County,  71 
Wis.  817.  In  this  last  case  the  court  said,  at  page  319,  that  '*  a  party  cannot 
proceed  to  enforoe  and  have  the  benefit  of  such  portions  of  a  judgment  as 
are  in  his  favor,  and  appeal  from  those  against  him.  In  other  words,  the 
right  to  proceed  on  a  judgment  and  enjoy  its  fruits,  and  the  right  to  appeal 
therefrom,  are  totsliy  inconsistent.  The  election  to  pursue  one  course  must 
be  deemed  an  abandonment  of  the  other."  A  party  may  be  concluded  and 
•stopped  to  appeal  by  his  acquiescence  in  a  decree  affecting  his  rights  made 
during  the  progress  of  the  case,  under  which  he  takes  part  of  the  fund 
deoreed  to  him,  making  no  objection  until  the  final  decree  is  rendered  in  the 
case,  a  number  of  years  thereafter:  Burton  v.  Brown,  22  Gratt.  1.  Some  of 
tho  cases  maintain  that  although  a  plaintiff  accepts  the  sum  tojwhioh  he  has 
been  declared  entitled  by  the  judgment^  yet  he  may  be  permitted  to  appeal 
for  tiie  purpose  of  showing  that  he  is  entitled  to  a  larger  amount  than  has 
been  awarded  him:  Clowes  v.  Dickenson,  8  Cow.  828;  Higbie  v.  WesHake,  14 
N.  Y.  281;  CaiSn  v.  Wheeler,  49  Wis.  607;  TarUton  v.  Cfoldthwaite,  23  Ala. 
846;  68  Am.  Dec.  296;  Meaders  v.  Gray,  60  Miss.  400;  45  Am.  Rep.  414; 
Brwim  v.  Lowry,  7  How.  172;  Clijft  v.  Wade,  51  Tex.  15.  The  reason  for 
this  rule  is  thus  stated  in  Knapp  v.  Brown,  45  K.  Y.  207-210^  where  it  is 
said  that  '*  Clowes  v.  Dickenson,  8  Cow.  328,  was  an  appeal  by  a  party  from 
a  deeree  hk  chancery  awarding  him  a  specified  sum  of  money,  who  had  de- 
manded and  received  payment  from  the  opposite  parties  and  afterward 
appealed  from  the  decree.  A  motion  to  dismiss  the  appeal  was  denied  by 
the  coorl     The  appellant  did  not  seek  to  obtain  a  reversal  of  the  decree^ 
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bat  its  modification,  so  u  to  award  him  a  larger  snm.  It  thas  appears  thaA 
ia  any  sTent  he  was  entitled  to  retain  the  sum  reoeiTed,  and  that  the  only 
question  that  could  arise  upon  the  appeal  was  whether  he  was  not  entitled 
to  recover  more.  Hence,  his  act  in  demanding  and  receiving  payment  of  the 
judgment  was  not  inconsistent  with  hi>  appeaL"  The  case  of  Higbk  v. 
WuUaie^  14  K.  T.  281,  oited  above^  is  based  npon  the  same  reasoning.  It 
must  be  observed,  however,  that  the  eases  which  maintain  this  rule  involve 
appeals  from  decrees  or  orders  in  chancery  or  probate  coorts^  and  generally 
include  the  right  of  heirs,  distributees^  or  creditors,  to  recover  a  greater 
snm  than  has  been  awarded  them  by  the  lower  court.  The  cases  draw  th^ 
distinction  between  the  right  to  appeal  from  a  decree  in  chancery,  after 
accepting  the  fruits  of  the  decree^  and  the  right  to  appeal  from  a  judgment 
at  law,  after  receiving  its  benefits.  The  mle^  at  said  in  the  beginnings  is 
universal  that  a  judgment  pUinti£E^  upon  receiving  the  amount  awarded  to 
him  by  a  judgment  at  law,  thus  satisfying  such  judgment^  waives  the  right 
to  prosecute  an  appeal  therefrom.  The  distinction  noted  is  pointed  out  in 
Tarieton  t.  OoUUhwaiU^  23  Ala.  846;  68  Am.  Deo.  296;  Kmapp  t.  J^nnoii,  45 
N.  T.  207;  Shingler  v.  Marim,  54  Ala.  854^  where  it  was  saidi  «*It  is  well 
settled  as  the  practice  of  this  court  that  if  a  judgment  be  rendered  in  favor 
of  a  party  in  a  lower  court,  especially  in  an  action  at  law,  and  he  coerces  or 
reoeives  payment  of  the  amount  thereof,  he  will  not  be  permitted  to  main* 
tain  an  appeal  from  the  same  judgment;  and  even  if  judgment  of  reversal 
has  been  rendered  here,  in  the  appeal,  before  the  court  is  informed  that  snoh 
payment  has  been  made,  this  court,  on  being  advised  thereof,  will  withhold 
the  certificate  of  reversal,  and  set  aside  its  judgment^  if  the  money  ooUeoted 
be  not,  within  a  time  prescribed  by  it,  paid  back  to  the  appellee.  True,  this 
is  a  power  which  will  not  be  exercised  in  some  peculiar  oases  from  the  pro* 
bate  and  chancery  courts,  in  which  it  is  apparent  or  admitted  that  the  appel- 
lants are  entitled  to  recover  all  they  have  received,  and  perhaps  more."  It 
has  been  decided  that  a  party  who  recovers  a  judgment  before  a  justice  of 
the  peace  may  appeal  therefrom,  although  he  has  accepted  the  fruits  of  the 
judgraenti  and  the  reason  given  is  that  on  appeal  to  the  circuit  court  the 
case  is  heard  de  novo:  that  the  court  does  not  sit  as  a  court  of  error.  Hence 
the  doctrine  that  accepting  the  benefit  of  a  judgment  is  a  release  of  error 
therein  has  no  application  to  such  appeals:  Ktuting  ▼.  Kcuiing,  47  BL  438. 

Judgment  Dtftndant, — Although  there  is  undoubtedly  a  conflict  in  the 
cases,  the  doctrine  supported  by  the  great  weight  of  authority  is  that  a 
judgment  defendant  does  not  waive  the  right  to  appeal  and  to  reverse  the 
judgment  for  error,  by  paying  the  amount  thereof,  either  before  or  after 
taking  his  appeal,  no  matter  whether  the  payment  is  made  voluntarily  or 
after  execution  has  issued  and  been  served  upon  him:  Hayu  v.  Nourse,  107 
N.  Y.  677;  1  Am.  St.  Rep.  891;  Burrows  v.  Miekter,  22  Fla.  672;  1  Am. 
St.  Rep.  217;  Schermerhom  v.  Wheeler^  6  Daly,  472;  Olarh  v.  Ostrander,  I 
Cow.  437;  13  Am.  Deo.  646;  Rickeatm  v.  Ryan^  14  III  73;  66  Am.  Dea  493; 
Hatch,  V.  Jaeobaon,  04  IlL  584;  Page  v.  People,  99  IlL  418;  Armea  v.  Ohappel, 
28  Ind.  469;  DiekennheeU  v.  Kw^fm'in,  29  Ind.  154;  HUi  w.  Siarkweather,  30 
Ind.  434;  BeUon  v.  SmUh,  45  Ind.  291;  Kelfy  t.  Bloom.  17  Abb.  Pr.  229; 
Bureh  V.  Neahury,  4  How.  Pr.  146;  Qrka  v.  SempU,  39  Iowa,  670;  Mayor 
etc  V.  Biker,  38  K.  J.  L.  226;  20  Am.  Rep.  386.  The  reason  for  the  mis  is 
dearly  stoted  in  Bieheeon  t.  Byam,  14  111.  74,  66  Am.  Deo.  493,  where  the 
oourt  said:  **Ryan  recovered  a  judgment  against  Richeson.  The  latter 
paid  the  judgment  before  an  execution  issued,  and  then  sued  out  a  writ  of 
error  to  reverse  iU    Did  the  payment  operate  as  a  release  of  smrsl    Utbe 
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judgment  bad  been  collected  by  ezeoation  tiiere  would  nol  be  •  doubt  of 
the  right  of  Rioheson  to  proeecnte  the  writ  of  error.  A  payment  under 
enoh  circa  metancea  would  be  oompulsory,  and  would  not  preclude  him  from 
«fterwarda  reTersing  the  judgment^  if  erroneous,  and  then  maintaining  aa 
motion  to  recover  back  the  amount  paid.  The  payment  in  queation  muat 
equally  be  considered  as  made  under  legal  compulsion.  The  judgment 
Axed  the  liability  of  Richeson,  and  he  could  only  aroid  payment  by  procur- 
ing its  reversal.  He  was  not  bound  to  wait  until  payment  should  be 
demanded  by  the  sherifE.  He  was  at  liberty  to  pay  off  the  judgment  at 
^moe^  and  thereby  prevent  the  accumulation  of  costs.  By  so  doing  he  did 
not  waive  his  right  to  remove  the  record  to  this  courts  for  the  purpoee  of 
baying  the  validity  of  the  proceedings  tested  and  determined."  In  €Mm 
▼.  Sempie,  39  Iowa,  570-572;  the  court  said:  ''Suppose  a  judgment  ie 
rendered  against  a  party,  and  he  cannot  give  security  to  snperaede  iti 
•enforcement  while  he  prosecutes  an  appeal,  and  an  execution  is  there- 
/ore  issued,  and  his  property  is  about  to  be  sold  under  it — ^his  homestead, 
it  may  be.  Now,  can  it  be  claimed  that  if  he  shali  pay  off  the  jadg« 
ment,  he  is  thereby  deprived  of  an  appeal.  Sarely  this  cannot  be  the  law.** 
In  this  ease  it  was  decided  that  the  payment  ol  a  judgment  after  levy  of 
execution,  and  shortly  before  the  time  fixed  for  sale,  is  not  a  voluntary  pay- 
ment so  as  to  defeat  the  right  of  the  judgment  defendant  to  appeals  OHm 
▼.  Stmpie,  89  Iowa,  570.  "  One  against  whom  a  judgment  is  entered,  if  he 
fails  to  satisfy  it,  must  expect  to  see  his  property  seized  and  sold  at  a 
floe,  and  it  is  difficult  to  conceive  how  his  payment  of  the  judgment 
give  rise  to  any  estoppel  against  his  seeking  to  avoid  it  for  error.  •  •  •  •  fhe 
better  view  we  think  is,  that  though  execution  has  not  issued,  the  payment 
-of  a  judgment  must  be  regarded  as  compulsory,  and  therefore  as  not  releas* 
ing  errors  nor  depriving  the  payor  of  his  right  to  appeal  '*t  8  Freeman  en 
Judgments,  sec.  480  a. 

The  performance  of  the  requirements  of  a  peremptory  writ  of  mandate  it 
not  a  bar  to  an  appeal  from  the  judgment  awarding  the  writ:  OfmiUifOommr§» 
y,  Johmon,  21  Fia.  577.  In  ScUeh  v.  Jacobaon,  94  HI.  584,  the  parties 
agreed,  after  judgment  rendered  against  the  defendant,  that  if  the  time  for 
the  payment  of  the  money  for  which  the  decree  found  defendant  liable 
should  be  extended  he  would  pay  the  amount,  and  it  was  decided  tiiat  this 
agreement  to  pay  such  amount  was  not  so  far  voluntary  on  his  part  as  to 
operate  as  a  release  of  errors  and  a  waiver  of  the  right  to  appeal. 

Oompliance  with  a  decree  in  equity  does  not  deprive  the  party  against 
whom  it  is  rendered  of  his  right  to  appeal:  Peerv,  Cookerow^  14  N.  J.  Eq.  361; 
While  ▼.  Jones,  4  Oall.  253;  2  Am.  Dec  564;  nor  does  a  party  lose  his  right 
to  appeal  from  a  decree  by  executing  a  conveyance  as  commanded  therebys 
CHara  T.  MacConnell,  93  U.  8.  150.  A  judgment  defendant  who  gives  a 
mortgage  to  secure  the  payment  of  a  fine  adjudged  against  him,  and  has  the 
judgment  marked  "  paid,"  does  not  thereby  waive  or  lose  his  right  to  appeal: 
Flo^  T.  Siate^  32  Ark.  200. 

A  few  oases  agree  with  and  maintain  the  doctrine  pronounced  in  the 
principal  case,  namely,  that  the  voluntary  payment  of  a  judgment  in 
either  a  civil  or  criminal  case,  by  the  judgment  defendant  is  a  release  of 
•errors,  and  a  waiver  or  bar  of  the  right  to  appeal  from  such  judgment.  This 
ruling  is  put  upon  the  ground  that  such  voluntary  payment  satisfies  and 
extinguishes  the  judgment,  leaving  nothing  to  apfieal  from,  and  that  an  ap- 
peal thereafter  taken  or  pending  at  the  time  of  the  payment  is  void,  and 
vuut  be  dismissed  on  motion:  Soger  T«  M<^f  15  R.  L  528;  Morton  r,  Bu^ 
gr.  RBW,  Vou  XLV.— 18 
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Her  Court,  65  Cal.  496;  BorgaUhousv.  Farmen^  etc  Tm.  On.,  86  Iowa,  20(H 
Staie  T.  West/all,  87  Iowa,  675.  Although  we  entirely  disagree  with  the 
reasoniag  and  the  rule  laid  down  in  these  cases,  yet  it  may  be  good  law  that 
a  judgment  debtor  who  makes  part  pay  meat  on  a  judgment  to  gain  a  special 
advantage,  as  to  postpone  a  levy  of  execution,  thereby  estops  himself  from 
prosecuting  an  appeal  and  waives  all  error  committed  by  the  trial  court  in 
rendering  the  jadgment:  Smith  v.  0*^Wen,  146  Mass.  294;  Bennett  t.  V<m 
Syekel,  18  N.  Y.  481.  An  appeal  may  be  dismissed,  if,  after  it  is  taken, 
the  judgment  has  been  paid  and  satisfied  by  agreement  of  the  parties,  and 
the  only  object  of  the  hearing  in  the  appellate  court  is  to  save  the  attorney 
for  the  appellant  his  costs:  Cock  v.  Palmer,  19  Abb.  Pr  372.  It  may  be  pre 
Tided  by  statute  that  voluntary  acquiescence  in  a  jadgment  or  decree  by  pay« 
ing  the  money  or  doing  the  thing  adjudged  or  decreed  bars  the  right  of  the 
party  thus  aoquiescing  in  judgment  to  appeal  therefrom.  Suoh  a  provision 
•ziats  in  at  least  one  state:  Louisiana  Oode  of  Practice^  art  567t  Siteeeuiom 
^JH  Bgoaia^  18  La.  Ann.  69;  ^tintin  v.  /oAnsoiib  27  La.  Ann.  62& 


Kbnnett  V.  Fetbrs. 

[64  KAMilS,  lis.) 

Tnoym— SuifioixNOT  ov  Gompi.aimt.^A  oomplaint  In  trover  must  illega 
that  plaintiif  was  the  owuer,  or  in  possession,  or  entitled  to  the  inune* 
diate  possession  of,  the  property  when  converted. 

TkovBR — Allvgatiohs  ov  PosssasioN. — A  oomplaint  in  an  action  of  trover 
brought  by  one  not  in  possession  at  the  time  the  ehattels  were  ocm- 
verted  must  allege  that  he  was  entitled  to  the  immediate  possession  of 
Che  property  at  that  time. 

TkoTBB— Allboatiovs  ot  Ownership. — ^A  complaint  In  an  action  of  trover 
by  one  not  the  absolute  owner  of  the  property  must  allege  that  he  had 
a  special  ownership  or  interest  therein  at  the  time  of  the  converaion 
and  must  state  the  facts  in  relation  thereto. 

MoKTOAoa  or  Chattels — ^T&oveb  pob  Cokversion — ^PLXADnro. — A  chat- 
tel mortgagee  does  not  become  the  absolute  owner  of  the  mortgaged 
property  upon  condition  broken,  nor  does  he  then  become  entitled  t« 
the  immediate  possession  of  the  property  unconditionally.  Therefore, 
he  cannot  maintain  trover  for  its  conversion  without  alleging  his  special 
ownership  and  interest  therein  at  the  time  of  the  conversion,  and  stal- 
ing the  facts  in  relation  thereto.  A  general  allegation  of  ownership  ia 
Insufficient  to  maintain  the  aotion. 

PUADiNo. — ^Iv  A  Complaint  is  Devbctitk  for  want  of  material  avermenti^ 
and  such  averments  are  not  supplied  by  the  answer,  the  oomplaint  ia 
not  cured  thereby. 

JuDGiCBNTS— Rrtibw. — A  judgment,  if  shown  to  be  correct  by  the  plead* 
ings  and  evidence,  cannot  be  disturbed  on  appeal,  notwithstanding  er* 
rors  may  have  occurred  upon  the  triaL 

/vnoianiT— Rbvibw. — If  a  complaint  ii  fatally  defeotiTOp  and  does  not 
•Dpport  the  judgment,  alleged  errors  occurring  upon  the  trial  oaonot  ba 
•xaminod  upon  appeal  at  the  instance  of  the  plaiatift 
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AcnoN  by  H.  Kennett  against  Peters  &  Co.,  C.  W.  Lord, 
and  other  defendants*  The  complaint  alleged  that  ^'  plain* 
tiff  says  that  he  is  and  was  the  owner,  and  entitled  to  the 
possession  of  86  head  of  steers,  one  and  two  years  old,  of  the 
yalue  of  $850;  29  head  of  hogs,  of  the  value  of  $260;  10  cows, 
of  the  value  of  $200;  6  calves,  of  the  value  of  $70,  and  2 
bulls,  of  the  value  of  $60;  all  of  the  total  value  of  $1,430. 
On  and  about  the  11th  day  of  September  the  defendants 
unlawfully  obtained  possession  of  said  property,  refused  to 
deliver  it  to  plaintiff,  and  converted  it  to  their  own  use,  to 
the  damage  of  plaintiff  $1,500,  for  which  he  asks  judgment 
with  interest,  from  September  11,  1888,  and  costs  of  suit." 
The  defendants  filed  general  denials,  and,  upon  the  trial, 
recovered  a  verdict  and  judgment  in  their  favor.  Plaintiff 
appealed* 

Kennett^  Peck  &  Matson^  for  the  appellant. 

EUis  A  Cook  and  D.  (?•  Chipman^  for  the  appellee. 

^^^  HoBTON,  O.J.  It  is  claimed  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  that, 
under  an  allegation  of  general  ownership,  a  chattel  mortgage 
permitting  the  property  to  remain  in  possession  of  the  mort- 
gagor until  default  in  payment  of  the  debt  secured  thereby  ii 
not  evidence  to  sustain  the  same.  The  points  are  well  taken. 
The  petition  fails  to  state  that  the  plaintiff  was  the  owner  of 
or  in  the  possession  of  the  property  on  the  date  of  the  con- 
▼ersion;  fails  to  state  that  the  plaintiff  was  entitled  to  the 
immediate  possession  of  the  property  at  the  time  of  the  con- 
version; fails  to  state  the  year  in  which  the  conversion  oc- 
curred, and  fails  to  state  the  special  ownership  or  interest  Ib 
the  property.  In  trover  plaintiff  must  either  have  the  pos- 
session, or  the  immediate  right  of  possession,  of  the  property 
to  entitle  him  to  recover:  Wihon  v.  Fuller^  9  Kan.  176,  190, 
191;  Hoisington  v.  Armstrong^  22  Kan.  110,  113;  Ghitty  oa 
Pleading,  167;  Owent  v.  Weedman,  82  111.  409-417;  Middles- 
worth  V.  Sedgwick,  10  Gal.  392. 

The  precedents  from  all  the  books  upon  pleadings  require 
that  the  petition  must  show  that  the  plaintiff  was  in  the  ao- 
tual  possession  of  the  property  at  the  time  of  the  conversiop, 
or,  if  not  in  possession,  that  he  was  entitled  to  the  immedi- 
ate possession  of  the  property:  2  Estee's  Pleading  and  Prae- 
tioe,  seo.  2098;  Maxwell  on  Code  Pleading,  637.  Swan  oa 
Pleadings  expressly  states  that  the  petition  for  the  oonveraioB 
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of  chattels  must  allege,  **  if  the  plaintiff  was  not  in  posses- 
sioQ,"  that  he  '*  was  entitled  to  the  immediate  possession  of 
the  property." 

The  petition  does  not  state  that  the  plaintiff  was  the  owner 
of  the  property  at  the  time  of  the  conversion,  but  merely 
charges  that  the  conversion  was  on  '*  the  eleventh  day  of  Sep- 
tember/' The  year  is  omitted:  Sawyer  v.  Robertson^  11  Mont. 
416;  Smith  v.  ForcCf  81  Minn.  119;  Bouvier's  Institutes,  sec. 
3538;  Oruger  v.  Hudson  Riv.  R  R.  Co.,  12  N.  Y.  191-201. 
Cobbey  on  the  Law  of  Replevin,  section  601,  says:  ''Where 
the  plaintiff  claims  as  sole  owner  he  must  stand  ^**  or  fall 
on  that  claim,  and  cannot,  if  his  alleged  title  turns  out  to  be 
invalid  as  against  the  true  owner,  fall  back  upon  an  alleged 
lien.  The  claim  of  title  is  a  waiver  of  any  lien,  and,  in  any 
ovent,  before  he  can  claim  the  chattel  by  virtue  of  the  lien, 
the  false  claim  of  title  must  be  abandoned,  the  title  of  the 
true  owner  conceded,  and  the  claim  reduced  to  one  of  lien/' 

Our  statute  provides  that,  in  an  affidavit  for  an  order  for 
the  delivery  of  property,  the  plaintiff  must  show  that  he  is 
the  owner  of  the  property,  or  has  a  special  ownership  or  in« 
terest  therein,  stating  the  facts  in  relation  thereto:  Civ.  Code, 
«ec  177.  The  code  prescribes  that  there  can  be  no  feigned 
issues  in  pleadings,  and  that  all  pleadings  must  be  writ- 
ten statements  by  the  parties  of  the  facts  constituting  their 
respective  claims:  Civ.  Code,  sees.  11,  84.  A  petition  in  re- 
plevin, or  for  conversion,  ought  to  advise  the  defendant  of 
the  nature  of  the  plaintiff's  claim  to  the  property,  to  the  end 
that  he  can  intelligently  defend.  Of  course  the  proof  must 
sustain  the  material  allegations  of  the  judgment:  Kern  t. 
WUson,  78  Iowa,  490. 

The  plaintiff's  interest  in  the  property,  upon  the  evidence 
offered,  was  only  that  of  a  mortgagee.  There  are  authorities 
in  some  of  the  states  holding  that,  after  condition  broken^ 
the  title  to  mortgaged  personal  property  becomes  absolute 
in  the  mortgagee,  without  redemption.  Our  statute  contem- 
plates a  different  rule:  Wolfley  y.  Rising^  12  Kan.  535;  Kern 
r.  TFtbon,  78  Iowa,  490.  In  the  mortgages  offered,  the  pos* 
session  of  the  property  was  retained  by  the  mortgagor  until 
oondition  broken;  therefore,  although  the  plaintiff,  under 
the  statute,  had  the  legal  title  to  the  property  referred  to 
in  his  mortgages,  if  they  were  sufficient  in  description  and 
embraced  the  property  sold,  he  was  not  entitled  to  the  pos- 
session of  the  property  until  he  had  shown  to  the  satisfaction 
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of  the  court  that  the  indebtedness,  or  a  part  thereof,  secured 
hy  the  mortgage  was  due  and  unpaid,  but  even  then  his  title 
was  not  absolute.  We  are  referred  to  Milier  v.  Adamson^  45 
Minn.  99,  in  support  of  the  claim  that  a  plaintiff  may,  in 
replevin  or  trover,  allege  generally  he  is  the  owner  *••  of  the 
property,  and  prove  either  general  or  special  ownership.  The 
decision  is  not  satisfactory  to  us. 

According  to  the  common  and  usual  practice  as  it  exists  in 
^his  state  a  plaintiff  in  replevin  sets  forth  in  his  petition  the 
facts  which  constitute  his  special  interest  or  ownership  in  the 
property:  Lewi$  v.  Bumhamy  41  Kan.  546,  548;  Ream  v.  Mo^ 
E^hone,  50  Kan.  409;  Coder  v.  SioiiBy  51  Kati.  382. 

**A  party  to  an  action  should  not  be  allowed  to  obtain  ben* 
efi^s  from  contradictory  and  inconsistent  allegations  deliber- 
ately made  by  himself  in  his  pleadings.  Our  civil  code  does 
not  contemplate  any  such  thing.  The  spirit  of  our  civil 
code  is  that  a  party  shall  state  in  his  pleadings  the  real  fact! 
of  his  case,  and  not  falsehoods  or  fictions;  and  when  each 
party  states  what  he  believes  to  be  true,  and  the  real  facts  of 
his  case,  the  court  may  know  precisely  where  the  parties  dif- 
fer": Loech  ▼.  Pickett,  36  Kan.  216;  WiUon  v.  FvXler,  9  Kan. 
176;  Wolfiey  v.  Rising^  12  Kan.  535;  HoUington  y.  Armstrong^ 
22  Kan.  110. 

Where  the  petition  is  defective  for  want  of  material  aver^ 
meots,  and  such  averments  are  not  supplied  by  the  answer, 
the  petition  is  not  cured  thereby:  Wilhite  y.  WilliarnSy  41 
Kan.  288;  13  Am.  St.  Rep.  281.  The  general  denials  filed 
by  the  defendants  did  not  supply  the  omissions  in  the  pe- 
tition. Upon  the  petition  and  the  evidence  introduced,  the 
defendants  were  entitled  to  verdict  and  judgment.  When 
the  pleadings  and  the  evidence  Show  that  the  judgment  is 
correct  it  will  be  sustained,  notwithstanding  errors  may 
have  occurred  upon  the  trial:  Kilpatrick  etc.  Dry  Ooode  Co, 
y.  Kahn,  53  Kan.  274;  Commiskey  y.  McPike^  20  Mo.  App. 
82-84;  Johnson  v.  Simpson,  77  Ind.  412,  417.  If  a  verdict 
had  been  rendered  for  the  plaintiff  we  might  have  permitted 
the  petition  to  be  amended  to  conform  to  the  facts  proved, 
but,  when  a  petition  is  fatally  defective  and  will  not  support 
a  judgment,  this  court  will  not  examine,  at  the  instance  of 
the  plaintiff,  alleged  errors  occurring  upon  the  trial.  The 
attention  of  the  district  court  and  counsel  was  directly  called 
to  the  defects  in  the  petition  and  to  the  incompetency  of  the 
evidencci  according  to  the  record   now  before  us.    No  ^^^ 
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amendments  were  made  to  the  petition,  and  no  request  was 
made  therefor.    Under  all  the  circumatancos  the  jadgment 
of  the  district  court  will  be  affirmed* 
All  the  justices  concurring. 


TboveBt-Nbokssart  Titlb  Ain>  Possnsioir.^TroTflr  and  oonTerdoii 
•annot  be  maintained  when  the  plaintiff  has  neither  the  right  of  proper^ 
in,  nor  the  right  of  poeseesion  to,  the  ohattelt  alleged  to  have  been  oon- 
Terted:  JokMon-Brinkman  Oommiuhn  Oo.  r.  Central  Bctnk,  116  Mo.  658;  88 
Am.  St  Rep.  615,  and  note.  This  question  will  be  foand  folly  disonssed 
in  the  extended  notes  to  BolUng  ▼.  Kirb^,  24  Am.  St  Rep.  798,  and  JSoiUmr 
▼.  SkuU,  1  Am.  Dea  585. 

Appkal — Whsn  JiTDGifSNT  WILL  BE  SusTAiiiXD.  —  A  jadgmeot  reap 
dered  on  insufficient  gronnds  will,  if  oorreot^  be  afliniiedt  BaUma§  Qk  w» 
WUmm,  90  Teno.  271}  25  Am.  St  Rap.  693. 


Atohison,  Topeea  &  Santa  Fb  Bailboad  Com- 

PANT  V.  Hague. 

[54  Kansas,  284.] 

K»»LiaBKOE— AooiDBNT  AT  RAILROAD  CRoasiNa^ETiDBNOi.— In  Ml  aotiott 
against  a  railroad  company  to  recover  for  personal  injuries  received  in 
a  collision  with  a  train  at  a  highway  crossings  alleged  to  have  been 
caused  by  the  failure  of  the  train  hands  to  give  the  necessary  signals  cl 
approach,  evidence  is  admissible  to  show  that^  at  the  same  tndn  ap- 
proached another  crossing  one  and  one-half  miles  from  the  place  of  the 
accident  and  only  two  minutes  later,  no  signal  was  given  of  iti  ap- 
proach. 

Railroad  Gompavibs — ^Dutt  to  Givb  Signals  at  CROssiyoa.— The  per- 
formance of  statutory  requirements  as  to  the  giving  of  signals  is  not 
always  the  full  measure  of  the  duty  of  a  railroad  company  toward  the 
public  at  highway  crossings.  Circumstanoes  may  arise  when  the  giv 
ing  of  other  warnings  or  signals  may  be  necessary  and  obligatory  upon 
the  company. 

Railroad  OouPANiRa^NBGLiOBNOS— Spskd  of  Train.— Oases  may  arise 
when  the  speed  of  a  train  may  be  considered  by  a  jury,  in  connection 
with  the  location  and  other  surrounding  circumstances  upon  a  question 
of  negligence;  but,  in  the  absence  of  proof  that  the  train  in  question 
was  run  at  an  excessive  or  dangerous  rate  of  speed  at  the  time  of  an 
accident,  the  submission  of  the  question  to  the  jury  as  to  the  liability 
of  the  railroad  company  for  runniug  its  trains  at  a  dangerous  rate  of 
speed  is  improper  and  may  be  prejudioiaL 

Railroad  Companies— Dutt  at  Crossinos.— A  person  approaching  a  rail- 
road crossing  has  a  right  to  assume  that,  in  handling  the  cars,  the  rail- 
road company  acts  with  proper  care  and  that  all  reasonable  and  necessary 
■ignals  of  approach  will  be  given  by  those  in  charge  of  the  train;  but 
•uch  person  must  make  vigilant  use  of  his  senses,  so  far  as  he  has  op- 
portunity to  ascertain  if  there  is  a  present  danger  in  crossings  and,  if  ha 
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neither  lees  nor  bean  any  indicationa  of  a  moviiig  train,  h%  oannol  b« 
charged  with  negligence  in  aasnniing  that  there  is  none  near  enongh  to 
make  the  crossing  dangerons. 
KaiLBOAD  CoicPANiKs— AonDKNT  AT  ORoagivo— Btidbnob  of  SzeRAUk— 
In  an  notion  against  a  railroad  company  to  recover  for  penonal  injnry 
reoeiyed  in  a  oollision  with  a  train  at  a  crossing,  alleged  to  have  been 
eansed  by  a  failure  to  gi?e  the  neoeesary  signals  of  the  approach  •!  the 
train,  positive  evidence  that  snob  signals  were  given  ontweighs  nega- 
iive  evidence  that  they  were  not  heard  by  other  witnesses. 

BaILBOAD  Ck>MPAEIISS  — AoOIDBNT   at  CaOSSIKO  —  CONTRIBOTORT  NMLI- 

OBMO& — In  an  action  against  a  railroad  company  to  recover  for  personal 
injury  received  in  a  collision  at  a  crossing  alleged  to  have  been  earned 
hj  the  failure  of  the  train  hands  to  give  the  necessary  signals  of  ap* 
proach,  if  the  evidence  fails  to  show  that  the  negligence  of  the  company 
was  so  gross  as  to  amount  to  wantonness,  or  a  reckless  disregard  of  the 
plaintiff's  safety,  he  is  not  entitled  to  recover  if  he  was  gnil^  of  eon- 
tributory  negligence  at  the  time  of  the  accident. 

EaILBOAO    CoMPAKRS  —  AOdDBNT  AT  CrOSSINO — GONTRIBUTORT  MllQU- 

QINOI. — Ordinarily  it  ia  not  the  duty  of  a  traveler  on  a  highway  on 
approaching  a  railroad  crossing  to  stop  and  listen  before  attempting  to 
oroes,  and  his  failure  to  stop  is  not  negligence  per  m;  but  there  are 
eases  where^  by  reason  of  obstructions  or  noises  in  the  vicinity,  a  traT« 
•ler  is  required  to  stop  and  listen  before  attempting  to  cross,  and 
whether  such  reason  exists  in  a  particular  case  is  a  matter  for  tho  Jofj 
to  determine. 

A.  A,  Hurd  and  R.  Dunlap^  for  the  appellant. 

/•  W.  Parker  and  S.  T.  Seaton^  for  the  appellee. 

**^  Johnston,  J.  W.  J.  Hague  brought  this  action  against 
the  Atchison,  Topeka  &  Santa  F^  Railroad  Company  to  re- 
cover damages  for  injury  to  his  person  and  property  by  rea* 
son  of  an  accident  occurring  at  a  railroad  crossing.  The 
crossing  is  oyer  a  country  road,  about  half  a  mile  west  of  De 
Soto.  The  railroad  lies  between  the  river  and  a  bluff,  and 
the  road  or  highway  runs  along  the  top  of  the  bluff,  parallel 
with  the  railroad,  for  a  considerable  distance,  and  when  about 
half  a  mile  away  from  the  village  it  turns  north,  and  crosses 
the  railroad  track,  toward  the  river.  From  the  top  of  the 
**^  bluff  there  is  quite  a  steep  descent,  through  a  cut,  until 
a  point  about  seventy-five  feet  from  the  track  is  reached, 
when  it  becomes  level  with  the  track.  On  the  day  of  the 
accident  the  plaintiff  and  another  man  were  driving  a  team 
of  mules,  attached  to  an  ordinary  wagon,  along  this  high- 
way, and  as  they  entered  the  cut,  going  down  the  decline, 
the  mules  were  pushed  into  a  trot,  or  were  going  faster  than 
an  ordinary  walk,  until  they  reached  the  track.  Although 
the  wagon  made  considerable  noise  Hague  did  not  stop  to 
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listen,  but  he  claims  to  have  looked  and  listened,  and  that 
he  did  not  hear  or  see  any  thing  that  indicated  the  approach 
of  a  train.    As  he  was  about  to  cross  the  track  an  extra 
traia  passed  by,  which  struck  and  killed  one  of  the  mules^ 
broke  the  harness  and  wagon,  and  also  injured  him.     In  his 
petition  Hague  alleged  that  the  accident  resulted  from  the 
negligence  of  the  railroad  company  in  failing  to  sound  the 
whistle  eighty  rods  from  the  public  road,  or  give  any  other 
signal  of  approach,  and  that  the  company  ran  this  extra  pas-^ 
senger  train  over  the  crossing  at  a  speed  of  fifty  miles  an 
hour,  in  wanton  disregard  of  those  who  might  be  upon  the 
crossing.    The  case  was  tried  with  a  jury,  and  a  verdict  waa 
rendered  in  favor  of  Hague  for  three  hundred  dollars.    The 
principal  controversy  upon  the  facts  was  as  to  whether  the 
company  had  given  the  necessary  signals  on  approaching 
this  crossing,  and  also  as  to  whether  Hague  had  used  his 
senses  and  exercised  that  degree  of  care  to  avoid  injury  which 
the  condition  of  the  crossing  and  the  circumstances  required^ 
The  first  assignment  of  error  is  based  upon  rulings  of  the 
court  permitting  two  witnesses  to  testify  that,  as  the  same 
train  approached  a  crossing,  which  was  a  mile  and  a  half  west 
of  the  one  at   which  the  accident  occurred,  no  signal  was 
given  of  its  approach.     While  the  writer  doubts  the  admis- 
sibility of  testimony  showing  negligence  at  other  crossings 
than  where  the  accident  occurred,  the  majority  of  the  court 
are  of  opinion  than  its  admission  was  not  erroneous.     It  is 
held  that,  as  the  crossings  were  so  close  together,  and  as  the 
crossing  west  of  '*'  the  one  at  which  the  accident  occurred 
was  passed  over  by  the  same  train  iu  charge  of  the  same 
engineer  and  fireman  within  a  period  of  two  minutes,  the 
failure  to  give  signals  at  the  second  crossing  is  some  testi« 
mony  of  negligence  at  the  first.     The  same  view  was  taken  by 
the  supreme  court  of  Wisconsin,  where  testimony  was  admitted 
of  a  failure  to  give  signals  on  approaching  a  crossing  three 
miles  away  from  the  one  at  which  the  accident  occurred. 
It  was  said  that  such  evidence  "  had  a  direct  bearing  upon 
that  question,  and  bad  some  weight,  and  might  properly  have 
had,  against  the  testimony  of  the  defendant's  witnesses  that 
the  bell  was  rung  and  whistle  blown  at  the  crossing  in  ques* 
tion,  and  supporting  the  plaintifl^s  witnesses  that  they  were 
not.     It  related  to  the  manner  in  which  this  locomotive  was 
managed  and  run  on  this  very  trip,  and  near  the  place  of  the 
accident,  in  using  such  signals  at  street  or  road  crossings, 
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and  would  establish  more  than  a  possibility — from  whtoh  a 
probability  could  be  inferred — that  no  such  signals  were  used 
at  the  Lyons  crossing,  and  would  create  a  strong  and  direct 
probability  that  they  were  not,  because  it  was  not  customary 
to  use  such  signals  at  other  like  crossings'':  Bower  y.  Chicago 
etc  Ry,  Co.j  61  Wis.  457.  See,  also,  Savannah  etc.  Ry*  Co*  ▼• 
Flannagan,  82  Ga.  579;  14  Am.  St  Rep.  183. 

Several  errors  are  assigned  on  the  giving  and  refusal  of 
instructions.  The  court  refused  to  charge  the  jury  that  the 
railroad  company  owed  any  other  duty  or  obligation  to  the 
public  on  approaching  a  highway  or  country  road  than  those 
prescribed  by  the  legislature,  and  that«  if  it  had  performed 
its  statutory  duty  of  sounding  the  whistle  at  a  distance  of  at 
least  eighty  rods  from  the  crossing  as  it  approached  thereto, 
no  other  signal  or  precaution  was  required.  We  are  unable 
to  adopt  the  theory  that  the  performance  of  the  statutory  re- 
quirements is  the  full  measure  of  the  company's  duty  toward 
the  public  at  crossings.  Circumstances  may  arise  where  the 
giving  of  other  warnings  or  signals  may  be  necessary  and 
obligatory  upon  the  company.  If  those  in  charge  of  a  train 
should  discover  a  person  upon  a  crossing  who  had  not  heard 
the  signal,  and  was  unconscious  of  the  approach  of  the  train, 
or  should  see  a  loaded  vehicle  stuck  fast  upon  the  track,  the 
giving  of  the  statutory  **'  signal  eighty  rods  away  would 
not  be  the  entire  measure  of  the  company's  duty.  It  would 
be  reasonable  and  right  to  require  them  in  such  instance  to 
give  additional  warnings,  and  in  some  instances  to  slacken 
the  speed  of  the  train,  so  as  to  avoid  injury  to  persons  or 
property  that  might  be  upon  the  crossing:  1  Borer  on  Rail* 
ways,  529,  and  cases  cited. 

The  trial  court  instructed  the  jury  that,  even  if  the  whistle 
was  sounded,  as  required  by  law,  yet,  if  they  *^  believe  that 
other  precautions,  such  as  ringing  the  bell,  blowing  the  whis- 
tle oftener  and  nearer  the  crossing,  moderating  the  speed  of 
the  train,  etc.,  one  or  more  of  them  was  reasonably  required 
at  the  time  and  crossing  in  question  to  secure  the  safety  of 
persons  who  might  be  at  the  crossing,  and,  if  you  find  that 
such  precautions  are  not  taken,  the  defendant  would  still  be 
guilty  of  negligence."  A  just  criticism  is  made  upon  this 
instruction,  on  account  of  the  uncertainty  of  its  language 
with  respect  to  what  other  precautions  may  be  required  of 
the  company.  It  not  only  means  the  ringing  of  the  bell  and 
blowing  of  the  whistle  oftener  and  nearer  the  crossing,  mod* 
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erating  the  speed  of  the  train,  but  it  uses  the  term  '^  etCi** 
thus  leaving  the  jury  to  infer  that  other  precautions  than 
those  named  might  be  required  by  the  jury.  Under  this 
indefinite  charge  the  jury,  or  some  of  them,  may  have  based 
their  finding  of  negligence  upon  a  failure  to  place  a  flagman 
or  a  gate  at  the  crossing  of  this  country  road,  or  upon  some 
▼ague,  shifting,  or  supposed  duty  or  obligation. 

Complaint  is  made  of  the  charge  of  the  court  with  refer- 
ence to  the  speed  of  the  train.  The  jury  were  instructed  that 
if  the  train  which  caused  the  injury  was  running  at  a  rate 
of  speed  in  excess  of  that  which  a  due  regard  for  the  publio 
safety  demanded,  or  at  a  rate  which  was  excessive  or  danger- 
ous in  that  locality,  it  would  constitute  negligence  on  the 
part  of  the  company.  Gases  may  arise  where  the  speed  of  a 
train  may  be  considered  by  a  jury,  in  connection  with  the 
location  and  other  surrounding  circumstances,  upon  a  ques- 
tion of  negligence.  In  densely  populated  districts,  such  as 
towns  and  cities,  public  safety  requires  the  speed  to  be  mod- 
erated. This  **^  crossing,  as  we  have  seen,  however,  was  in 
the  country,  where  there  was  no  statutory  or  municipal  regu- 
lation with  respect  to  the  speed  of  trains.  In  such  cases 
there  is  no  limit  upon  the  speed  at  which  trains  may  be  run, 
except  that  of  a  careful  regard  for  the  safety  of  trains  and 
passengers. 

**  The  movement  of  trains  must  be  regulated  by  the  rail* 
road  companies  in  the  exercise  of  a  business  discretion,  and 
opon  consideration  of  the  competition  they  have  to  encounter, 
and  the  necessities  of  modern  business.  We  do  not  think  a 
jury  may  fix  the  maximum  rate  of  speed  at  which  a  train 
may  be  moved  in  the  open  country,  or  that  a  high  rate  of 
speed  is  negligence  per  se.  But,  while  railroad  companies 
may  move  their  trains  at  such  rate  of  speed  as  the  character 
of  their  machinery  and  roadbed  may  make  practicable,  they 
must  not  forget  that  increased  speed  for  the  train  means 
increased  danger  to  those  who  must  cross  the  tracks,  and 
that  increased  care  on  their  part  to  guard  against  accidents 
becomes  a  duty'':  Childs  v.  Pennsylvania  R.  R.  Oo.^  150  Pa. 
St.  73. 

In  this  case  we  find  nothing  in  the  testimony  to  require 
the  submission  of  the  question  of  speed  to  the  jury.  While 
witnesses  differed  somewhat  as  to  the  speed  of  the  train,  none 
of  them  placed  it  at  a  higher  rate  than  fifty  miles  an  hour; 
and  while  it  is  stated  by  one  witness  that  the  rate  was  faster 
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than  some  other  trains  were  ran,  there  is  no  proof  that  it 
was  excessive  or  dangerous.  In  the  absence  of  such  testi- 
mony the  submission  of  the  question  of  speed  to  the  jurj 
was  improper,  and  may  have  been  prejudicial. 

Complaint  is  made  of  an  instruction  which  stated  that 
Hague  had  a  right  to  assume  that  in  handling  the  cars  the 
railroad  company  would  act  with  proper  care,  and  that  all 
reasonable  and  necessary  signals  of  approach  would  be  given 
by  those  in  charge  of  the  train.  This  instruction,  without 
qualification,  might  have  been  erroneous,  but  the  court  cou- 
pled with  it  the  statement  that,  though  he  might  make  that 
assumption,  he  was  required  to  make  vigilant  use  of  his 
senses,  so  far  as  there  was  an  opportunity,  to  ascertain  if 
there  was  a  present  danger  in  crossing;  and,  if  he  neither 
•aw  nor  heard  ***  any  indications  of  a  moving  train,  he  is 
not  to  be  charged  with  negligence  in  assuming  that  there  was 
none  near  enough  to  make  the  crossing  dangerous.  With 
this  qualification  it  cannot  be  held  that  the  instruction  was 
improper:  4  Am.  &  Eng.  Ency.  of  Law,  924. 

Complaint  is  also  made  that  the  court  failed  to  give  an 
instruction  with  reference  to  the  relative  value  of  positive 
and  negative  testimony.  It  is  true,  as  contended,  that  posi- 
tive evidence  that  the  statutory  signals  were  given  in  general 
outweighs  negative  evidence  that  they  were  not  heard  by 
other  witnesses. 

'*The  testimony  of  one  who  was  in  a  position  to  hear,  and 
who  was  giving  special  attention  to  the  sounding  of  the 
whistle,  that  it  was  not  sounded,  while  negative  in  form,  is  a 
positive  statement  of  fact;  and  where  the  witnesses  had  equal 
opportunity  to  hear  the  whistle,  and  are  equally  credible,  it  is 
generally  of  as  much  value  as  the  testimony  of  one  who  states 
that  it  was  sounded  *':  Kansas  City  etc.  R,  B.  Co.  v.  Lane^  S3 
Kan.  702. 

From  the  testimony  in  the  present  case  an  instruotioi 
with  reference  to  the  diflTerence  between  positive  and  negative 
evidence  might  have  been  properly  given,  but  the  one  which 
was  submitted  was  somewhat  objectionable  in  form,  and  we 
eannot  say  that  its  refusal  was  error. 

There  is  good  cause  for  complaint  of  a  charge  of  the  court 
as  to  gross  negligence.  The  jury  were  told  that,  if  the  negli- 
gence was  so  gross  as  to  amount  to  wantonness  or  a  reckless 
disregard  of  the  plaintifiTs  safety,  the  plaintiff  would  be  en- 
titled to  recover,  although  he  was  guilty  of  ordinary  negli- 
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geuce.  There  is  nothing  in  the  testimony  which  warranted 
the  giving  of  this  instruction.  It  is  clear,  and  conceded,  that 
the  engineer  or  fireman  in  charge  of  the  train  did  npt  know 
that  any  one  was  at  the  crossing,  and  was  not  aware  of  the 
peril  of  the  plaintiff.  The  speed  cannot  be  held  to  be  excess- 
ive or  dangerous,  and  a  mere  oversight  or  omission  to  giv« 
the  statutory  signals,  if  such  was  the  case,  does  not  furnish 
any  evidence  of  such  recklessness  and  wantonness  as  would 
relieve  Hague  from  the  exercise  of  ordinary  diligence.  Both 
the  engineer  and  the  fireman  testify  positively  that  the  whistle 
***  sounded  for  that  crossing,  and  that  the  bell  was  rang, 
but  upon  this  question  there  is  a  dispute.  However,  there  is 
nothing  in  the  testimony  to  show  that  they  were  not  at  their 
proper  places  in  the  cab,  keeping  a  lookout  upon  the  track 
for  obstructions,  and  certainly  nothing  to  show  malice  or  such 
wanton  negligence  as  would  justify  the  instruction  that  was 
given. 

The  final  contention — that  the  verdict  is  not  sustained  by 
sufficient  evidence — requires  but  little  attention.  It  is  true 
that  the  case  is  close,  upon  the  facts,  both  as  to  whether  the 
company  performed  its  duty  by  giving  proper  warning  at  the 
crossing  and  as  to  whether  plaintiff  below  was  guilty  of  con- 
tributory negligence.  It  is  earnestly  contended  that  it  was 
the  duty  of  Hague,  in  approaching  the  railroad  track,  not 
only  to  look  and  listen  for  the  train,  but  to  stop  before  he 
reached  the  railroad  track.  In  the  wagon  which  be  was 
driving  down  the  hill  were  barrels,  and  as  the  mules  were  in 
a  sort  of  a  trot  and  the  wagon  with  the  barrels  made  a  rum- 
bling noise,  it  is  contended  that  it  was  his  duty  to  stop  the 
wagon  so  that  he  could  hear  an  approaching  train.  Ordi- 
narily it  is  not  the  duty  of  a  traveler  on  approaching  a  rail- 
road track  to  stop,  but  there  may  be  cases  where,  by  reason 
of  obstructions  or  noises  in  the  vicinity,  that  he  would  be 
required  to  stop  and  listen  before  crossing  the  track.  Whether 
the  surroundings  of  this  crossing  and  the  circumstances  and 
conditions  which  existed  at  the  time  of  the  accident  required 
Hague  to  stop  was  a  proper  matter  for  the  consideration  of 
the  jury. 

Under  the  testimony  in  the  case  it  cannot  be  said,  as  m 
matter  of  law,  that  the  failure  to  stop  was  negligence  p0r 
m;  and,  hence,  it  cannot  arbitrarily  be  said  that  plaintiff  is 
not  entitled  to  recover. 
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In  view  of  the  errors  that  have  been  pointed  out  the  jadf^ 
ment  must  be  reversed  and  the  causa  remanded  for  another 
trial. 

All  the  justices  concurringi 

Railroads— DoTT  to  Onrs  Sionalb  at  0B0SBDras.^A  trmla  tbonld  give 
timely  notioe  of  its  approftoh  to  a  pablio  highway  by  the  uaal  ■igualiv  and 
tlM  oompaoy  wiU  bo  liable  in  damagei  to  ooo  injured  by  a  bilnre  to  give 
■noh  aigoaU  nolen  it  oan  be  affirmatively  shown  that  ordinary  oare  waa  nol 
taken  by  the  pereon  injured  to  avoid  accident:  PhUaddpMa  eie,  B,  B.  Oo, 
f.  ffagan,  47  Pa.  8t  244;  86  Am.  Dec  641,  and  note;  Brot»n  ▼.  Textu  eto. 
By.  Co,,  42  La.  Ann.  850;  21  Am.  Si  Rep.  874,  and  note;  HinUe  t.  Bkk- 
mond  etc  B.  B.Q>.f  109  N.  a  472;  26  Aol  St.  Oep.  681,  and  note.  See 
further  on  this  subject  the  extended  notes  to  W^9ck  ▼•  HatuUbal  etc  B.  B. 
Oa.,  37  Aul  Rep.  443,  and  Tetheraw  ▼.  8k  J(mpk  eto.  Bg.  Oo.^  14  Am.  St.  Rep^ 
625. 

Railroads— Dorr  of  PaaaoNs  About  to  Oaoss  to  Look  ahd  Listbn.^ 
A  person  about  to  cross  a  railroad  is'bound  to  look  and  listen,  and  a  failure 
to  do  so  is  such  negligence  as  will  bar  his  recovery  for  an  injury  which  might 
have  been  avoided  had  he  done  so:  Mynnimg  v.  Detroit  etc  B,  iZ.  Co.,  64  Mich. 
03;  8  Am.  St  Rep.  804,  and  note;  H'mkU  v.  Bkhmond  etc  B,  B  Oo.,  100 
N.  a  472;  26  Am.  St.  Rep.  581,  and  note;  Brown  v.  Texas  etc  By.  Co.,  42 
La.  Ann.  350;  21  Am.  St  Rep.  374,  and  note.  See  also  the  extended  notes 
to  Tolman  v.  Syraeuae  etc  B.  B.  Ob..  50  Am.  Rep.  663,  and  Mrnat  v.  Had" 
j0fi  Bicer  J?.  iZ.  Ob.,  90  Am.  Dea  780. 

Railboaos— Nsoliobnos^-Sfud  ov  Trains.  ^The  general  rule  is  that 
negligence  cannot  be  inferred  from  the  rate  of  speed  alone  at  which  railway 
trains  are  run:  Dyeon  t.  i^cie  Torh  etc  B.  B.  Co,,  67  Oonn.  0;  14  Am.  St 
Rap.  82;  McDowM  t.  IntermUhnal  etc  By,  Co.^  86  Tex.  1;  40  Am.  St  Rep. 
803;  and  notsi  See  also  the  notes  to  Peyton  v.  Texat  etc  By,  Co.,  17  An. 
81  Ro^  430^  asd  if eifavvAaA  tr.  OUoovo  ctfo.  J^  aiw»  80  Aflk  8*.  Rep.  45IL 
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Waauwm, — Soqab- wagons  used  in  a  sugar-mUl  for  the  purpose  of  holding 
syrup  and  conveying  it  from  place  to  place  by  being  pushed  by  hand  on 
the  floor  of  the  mill,  if  similar  to  wagons  used  in  other  sugar-mills,  and 
necessary  to  their  operation,  and  not  run  upon  rails,  nor  actually  nor 
oonstructively  annexed  to  the  realty,  or  to  any  thing  appartenant 
thereto^  but  merely  furnished  for  necessary  use  in  the  mill,  and  not  to 
enhance  the  value  of  the  realty,  are  personal  property  and  not  fixtures. 

VcRVBis— Tbstb. — One  of  the  tests  of  whether  personal  property  retains 
its  character  or  becomes  a  fixture  is  the  use  to  which  it  is  put  If  it  is 
placed  on  the  realty,  to  improve  it  and  make  it  more  valuable,  it  is  gen- 
erally deemed  a  fixture.  If  it  is  placed  there  for  a  use  that  does  not 
enhance  the  value  of  the  realty  it  generally  retains  its  oharaoter  of 
personal  property* 
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jBT.  O,  Ney  and  L.  S.  Wehh^  for  the  appellaok. 
8.  B.  Isenhartf  for  the  appellees. 

*^^  HoBTON,  G.  J.  This  was  a  eontroversj  in  the  oonri 
below  over  sugar-wagons.  Thej  were  furnished  by  Joseph 
Bromioh  to  the  American  Sugar  Company,  manufacturing 
sugar  at  Minneola,  in  this  state.  They  were  constructed  of 
sheet  and  oast  iron,  being  four  feet  long,  three  feet  wide,  and 
twenty-six  inches  deep,  with  three  adjustable  wheels  on  eacV 
wagon.  They  were  used  in  the  mill  for  the  purpose  of  hold* 
ing  the  syrup  and  conveying  it  from  place  to  place  on  the 
floor  of  the  mill  until  it  was  converted  int6  sugar.  The 
wheels  of  the  sugar-wagons  were  low,  about  eight  inches  in 
diameter,  and  the  wagons,  when  in  use,  were  pushed  by*hand 
from  place  to  place  within  the  mill.  These  wagons  were  of 
the  same  character  as  other  similar  wagons  used  in  other 
sugar-mills,  and  such  mills  cannot  be  successfully  operated 
without  such  wagons  or  other  vessels  of  like  character. 

The  question  for  our  determination  is  whether  the  sugar- 
wagons  were  personal  property  or  fixtures.  If  personal  prop- 
erty, then  0.  W.  Winslow  is  entitled  to  judgment  for  costs, 
but  if  fixtures,  the  judgment  in  favor  of  Joseph  Bromich 
and  the  Densmore  Brothers  must  be  aflirmed.  The  supreme 
court  of  Ohio,  in  Teaff  v.  Hewitt,  1  Ohio  St.  629,  69  Am. 
Dec.  634,  says:  **The  following  requisites  will  be  found  the 
safest  criterion  of  a  fixture:  1.  Actual  annexation  to  the 
realty,  or  something  appurtenant  thereto;  2.  Appropriation 
to  the  use  or  purpose  of  that  part  of  the  realty  which  it  is 
connected;  3.  The  intention  of  the  party  making  the  annexa* 
tion  to  make  the  article  a  permanent  accession  to  the  free* 
hold;  this  intention  being  inferred  from  the  nature  of  the 
articles  affixed,  the  relation  and  situation  of  the  party  making 
the  annexation,  the  structure  and  mode  of  annexation,  and 
the  purpose  or  use  for  which  the  annexation  has  been  made.** 
See,  also,  Eaves  v.  Estee,  10  Kan.  314;  16  Am.  Rep.  346. 

In  AtchUon  etc.  R,  R.  Co.  v.  Morgan,  42  Kan.  23;  16  Am.  St. 
Rep.  471,  it  was  observed:  '*One  of  the  tests  of  whether  per* 
sonal  property  retains  its  character  or  becomes  a  fixture  ii 
the  uses  to  which  it  is  put.  If  it  is  placed  on  the  realty  te 
improve  it  and  make  it  more  '^  valuable  it  is  some  evi» 
denoe  that  it  is  a  fixture;  but,  if  it  is  placed  there  for  a  use 
that  does  not  enhance  the  value  of  the  realty,  this  is  some 
evidence  that  it  is  personal  property.  •  •  •  •  The  aimple  fael 
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of  annexation  to  the  realty  is  not  the  sole  and  controlling 
test  of  whether  a  certain  article  is  a  fixture  or  not,  is  very 
well  illustrated  by  the  fact  that  trees  growing  in  a  nursery 
and  kept  there  for  sale  are  personal  property,  while  trees  no 
larger,  if  transplanted  to  an  orchard,  become  real  estate.  On 
the  other  hand,  there  are  very  many  things,  although  not 
attached  to  the  realty,  which  become  real  property  by  their 
use — keys  to  a  house,  blinds  and  shutters  to  the  windowSi 
fences  and  fence  rails,  etc." 

The  sugar-wagons,  as  we  understand  the  agreed  facts,  were 
placed  in  the  mill  for  use,  not  to  enhance  the  value.  They 
are  movable,  and  if  taken  out  will  not  disturb  the  mill  or  in 
any  way  injure  the  building.  They  do  not  run  upon  wooden 
or  iron  rails  attached  to  the  building,  nor  are  they  connected 
in  their  operation  by  bands  or  in  any  other  way  with  the  per- 
manent machinery.  They  are  not  like  the  wheels  or  stones 
to  a  mill,  or  the  keys  to  a  house,  or  the  blinds  and  shutters 
to  windows.  Being  adapted  to  convey  syrup  from  place  to 
place  in  the  mill,  they  must  be  considered  in  the  same  class 
as  buckets,  kettles,  barrels,  and  similar  vessels  used  for  like 
putpoees.  As  the  sugar-wagons  were  not  actually  or  con- 
Btruotively  annexed  to  the  realty,  or  something  appurtenant 
thereto,  but  merely  furnished  for  necessary  use  in  the  mill, 
and  not  intended  to  enhance  the  value  of  the  realty,  we  must 
hold  them  to  be  personal  property,  and  not  fixtures:  Walker 
T.  Sherman^  20  Wend.  636;  Haetissler  v.  Missouri  Olas$  Co., 
62  Mo.  452;  Graves  v.  Pierce^  63  Mo.  423;  Ex  parte  Astbury^ 
L.  B.  4  Oh.  App.  630;  B well's  Fixtures  (1876),  22,  23;  1 
Jones  on  Mortgages,  sees.  444-449. 

The  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded  with  direction  to  thd  court  below  to  xmh 
der  judgment  for  0.  W.  Winslow. 

All  the  justices  concurring. 

FncnrRis— Tnrr  OF.^The  chief  tMt  by  which  ie  detcrmfiic  whether  aa 
article  ie  a  fixtare  ii  to  inqaire  whether  the  party  annexing  it  intended  it 
to  be  a  permanent  acceasion  to  the  freehold.  This  intention  ia  to  be  in* 
ferred  from  the  nature  o^  the  article  affixed,  the  relation  and  aitnation  of 
the  partiea  making  the  annexation,  and  the  policy  of  the  law  in  relatioA 
thereto^  the  atmctare  and  mode  of  annexation,  and  the  parpoee  for  which  ii 
waamade:  FiJMdr.  Farmer^  NaJt,  Bamk,  14S  HI.  103;  89  Am.  Sk  Bep.lH 
and  noCe^  with  the  eaaea  collected. 
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WaLLHOE  V.  TbAVBLEBS'   IirSUBANOfl    GOMPANT. 

[54  Kamab,  442.] 
■OMVTBASt— AUBNATIOll  OF  BKOaiCBRAMaB  OFBT  HUBBAVD  UnDIB  PoWBft 

•V  Attorn  ST.— A  power  of  attorney  gi^en  by  a  wife  to  her  hubattd 
to  ''itgn  deeds  and  mortgages,  witii  fall  power  and  anthority  to  do 
and  perform  all  and  any  acts  whatsoever  requisite  and  necessary  to  bo 
done  in  and  abont  the  premises,  as  fully  and  to  all  intents  and  pnrposeo 
as  I  might  or  ooald  do  if  present^  with  fnll  power  of  snbstitntion  and 
ratification,  hereby  ratifying  and  confirming  all  that  my  said  attorney 
or  his  substitutes  shall  lawfully  do^  or  cause  to  be  done,  hj  virtue 
hereof,"  bat  not  describing  any  real  estate,  nor  referring  in  any  way  to 
their  homestead,  is  too  general  and  indefinite  to  authoriie  the  husband 
to  execute  a  mortgage  on  the  homestead  signed  by  him  for  himself  and 
as  attorney  in  fact  for  his  wife.    A  mortgage  ••  ezeoutod  li  mitL 

WeU$  A  WeUs,  for  the  appellant. 

Webb  A  Caldwell^  for  the  appellees. 

^^  Johnston,  J.  This  was  an  action  to  recover  npon 
promissory  notes,  and  to  foreclose  two  mortgages  executed  by 
James  D.  Wallace  and  Georgia  P.  Wallace,  by  her  attorney 
in  fact,  James  D.  Wallace,  one  of  which  mortgages  was 
•wned  ^^^  by  the  Travelers'  Insurance  Company,  and  the 
•ther  by  Angell  Matthewson  A  Co.  The  insurance  company 
recovered  a  judgment  against  the  Wallaces  for  eighteen  hun* 
dred  and  fifty-two  dollars,  and  Angell  Matthewson  A  Ca 
recovered  a  judgment  for  one  hundred  and  seventy  dollars. 
The  mortgages  were  foreclosed,  and  it  was  decreed  that  the 
property  should  be  sold,  and  the  proceeds  applied,  1.  To 
the  payment  of  the  costs  and  to  the  taxes  due  against  the 
property;  2.  To  the  payment  of  the  judgment  of  the  insur- 
ance company;  and  8.  To  the  payment  of  the  judgment  of 
Angell  Matthewson  &  Co.  A  review  of  the  rulings  made 
vpon  the  trial  is  asked,  and  the  principal  question  is  as  to 
the  validity  of  the  mortgages  that  were  foreclosed.  They 
were  executed  in  February,  1887|  and  were  signed  by  James 
D.  Wallace,  and  by  him  as  attorney  in  fact  for  his  wife.  The 
power  of  attorney  under  which  Wallace  signed  the  name  of 
hie  wife  was  executed  on  July  IS,  1884,  at  Bushnell,  DlinoiSi 
in  which  Qeorgia  P.  Wallace  appointed  her  husband  as  hm 
lawful  attorney,  **  to  sign  deeds  and  mortgages,  notes,  checksi 
releases,  etc.,  to  loan  moneys,  to  sue  and  be  sued,  to  ooUect 
rents,  make  contracts,  giving  and  granting  unto  my  said  at- 
tomey  full  power  and  authority  to  do  and  perform  all  and 
anj  acts  and  things  whatsoever  requisite  and  neoessaiy  to 
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be  done  in  and  about  the  premises,  as  fully  and  to  all  intents 
and  purposes  as  I  might  or  could  do  if  present,  with  full 
power  of  substitution  and  ratification,  hereby  ratifying  and 
confirming  all  that  my  said  attorney  or  his  substitutes  shall 
lawftilly  do  or  cause  to  be  done  by  virtue  hereof." 

The  power  of  attorney  was  duly  acknowledged,  and,  having 
been  transmitted  to  Kansas,  was  duly  recorded  in  Crawford 
county,  on  the  ninth  day  of  August,  1884.  The  testimony 
tends  to  show  that  the  Wallaces  owned  the  property  in  dis* 
pute,  and  had  occupied  it  as  a  homestead  for  several  months 
before  the  power  of  attorney  was  executed  and  recorded; 
and  it  is  further  shown  that  Mrs.  Wallace  and  her  child 
continued  to  live  there  until  after  this  action  was  begun. 
The  contention  now  is,  that  a  conveyance  of  a  homestead  by 
virtue  of  a  power  of  attorney  is  a  nullity,  and  further,  that  if 
the  homestead  may  be  alienated  under  a  power  of  attorney, 
the  ^^*  aathority  conferred  in  this  instance  is  too  general 
and  indefinite  to  authorise  the  execution  of  a  mortgage  upon 
real  estate. 

If  a  mortgage  upon  a  homestead  may  be  executed  by 
either  husband  or  wife  through  a  power  of  attorney  from  the 
other,  and  if  the  power  given  by  the  wife  to  the  husband  in 
this  case  is  sufficient  in  form  and  substance,  the  mortgages 
in  question  must  be  held  to  be  good.  It  is  conceded  that  the 
wife  executed  the  power  of  attorney,  and  it  is  not  questioned 
that  it  remained  unrevoked  and  in  full  force  when  the  mort- 
gages were  executed.  It  is  strongly  urged,  however,  that  the 
preservation  of  the  homestead  rights  requires  that  there  shall 
be  the  concurrent  personal  consent  of  each  spouse  when  the 
conveyance  or  mortgage  is  executed.  Under  our  constitution 
joint  consent  is  indispensable,  and  it  is  said  that,  as  it  is  the 
policy  of  the  law  to  preserve  to  every  family  a  homestead,  the 
restrictions  which  have  been  made  upon  the  alienation  of  the 
same  should  be  strictly  complied  with.  It  is  therefore  said 
that  good  policy  requires  that,  before  the  title  of  the  homo- 
stead  shall  be  divested,  or  any  interest  transferred  or  afl'ected, 
there  shall  be  consultation  between  husband  and  wife,  and 
the  personal  consent  of  each  obtained  at  the  time  the  transfer 
or  contract  is  made.  The  claim  is  that  neither  can  act  by 
proxy,  and  that,  when  a  power  of  attorney  is  executed  by  one, 
only  the  consent  of  such  a  one  is  then  expressed,  and  that, 
when  the  conveyance  is  subsequently  made  by  the  other 
spouse,  he  or  she  only  consentSi  and  therefore  there  is  a  lack 

Am.  St.  Bar.  Vou  XLV.— U 


290  Wallace  v.  Travelers'  Ins.  Go.        [Kansas^ 

of  that  contemporaneous  joint  consent  which  the  constitutioD 
requires:  Gagliardo  v.  Dumont,  64  Gal.  496.  Then  again,  it 
is  urged  that  the  power  of  attorney  in  this  instance  fails  to 
describe  any  real  estate,  or  to  show  that  the  homestead  wa» 
within  the  contemplation  of  the  wife  when  the  power  of  at- 
torney was  executed.  It  is  said  that,  while  she  gave  her  hus- 
band authority  to  sign  mortgages,  it  does  not  appear  that  she 
intended  to  encumber  her  own  property,  or  to  do  more  than 
authorize  the  sale  or  mortgage  of  the  property  the  title  of 
which  was  in  her  husband.  The  majority  of  the  court,  there* 
fore,  hold  that  the  power  of  attorney  in  the  present  case  is 
insufficient  to  express  ^^^  that  joint  consent  which  the  consti- 
tution and  statutes  of  this  state  require  in  the  alienation  or 
encumbrance  of  a  homestead. 

The  writer  is  unable  to  agree  with  this  conclusion.  Nei* 
ther  the  husband  nor  the  wife,  acting  alone,  can  execute  a 
conveyance  or  mortgage  of  the  homestead  which  is  of  anj 
validity,  and  no  construction  should  be  placed  upon  the  con-^ 
stitutional  restraints  on  alienation  which  will  to  any  extent 
dwarf  the  homestead  rights.  It  is  clear  that  to  encumber 
the  homestead  there  must  be  a  joint  consent  of  both  when 
the  encumbrance  is  executed.  How  must  that  consent  be 
given  7  Gan  the  wife  authorize  another  to  express  her  con- 
sent, and,  if  so,  may  she  confer  that  authority  upon  her  bus* 
band?  In  some  states  not  only  is  consent  required,  but  it  is 
necessary  ihat  both,  acting  contemporaneously,  shall  sign  the 
same  joint  instrument.  In  others,  in  addition  to  her  signa-^ 
ture,  she  must,  in  a  private  examination,  express  to  an  officer 
taking  the  acknowledgment  that  she  knowingly  and  volun-^ 
tarily  signs  the  instrument  In  still  others,  in  order  to  oon- 
vey  or  encumber  the  homestead,  there  must  be  in  the 
instrument  itself  a  renunciation  of  the  homestead  right,  or 
an  express  stipulation  that  the  homestead  is  intended  to  be 
conveyed  or  affected  by  the  instrument  The  constitution  of 
our  state  does  not  expressly  provide  how  the  consent  shall 
be  given,  nor  have  we  any  statutory  provision  which  requires 
that  the  husband  and  wife  shall  contemporaneously  sign  the 
same  joint  instrument  In  Ott  y.  Sprague^  27  Kan.  624,  it 
was  recognized  that  a  husband  and  wife  might  alienate  the 
homestead  by  two  separate  instruments,  when  it  was  intended 
by  both  that  such  instruments  should  operate  together  as  a 
single  instrument;  and,  being  so  connected,  they  might  to* 
gether  be  considered  as  the  joint  consent  of  both. 
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It  has  been  decided  that  ^  neither  the  statutes  nor  the  con-^ 
BtitutioQ  requires  that  the  alienation  of  a  homestead  with  th& 
joint  consent  of  the  husband  and  wife  must  be  in  writing^t 
Perrine  ▼•  Mayberry,  37  Kan.  262.  In  PUcher  t.  Atchx9on  etc^ 
R.  R.  Co.,  88  Ean.  516,  5  Am.  St  Rep.  770,  it  was  held  that 
it  was  not  essential  ^^  that  the  joint  consent  should  be  ex* 
pressed  in  writing,  and  it  was  said  that  **  consent  is  best  eyi« 
denced  by  a  writing  to  that  efifect;  but  the  constitution  does 
not  in  express  terms  require  that  it  shall  be  so  doiiCi  and 
hence  it  can  be  established  by  such  facts  and  circumstances 
as  the  necessity  of  particular  cases  requires":  See,  also,  Dud^ 
ley  y.  Shaw^  44  Ean.  683.  Of  course  real  property  must  be 
conveyed  in  the  manner  prescribed  by  statute,  and  in  respect 
to  conveying  real  property  or  any  interest  which  she  may 
have  therein,  the  wife  stands  upon  an  equal  footing  with  the 
husband,  and  is  governed  by  the  same  rule.  The  statute 
provides  how  the  consent  of  parties  may  be  expressed  in  or- 
der to  make  an  efifective  conveyance  of  real  estate,  and  there 
is  an  express  provision  that  any  person  having  an  interest 
may  do  so  by  an  attorney  in  fact:  Gen.  Stats,  of  1889,  par. 
1112.  In  Hunger  v.  Baldridge,  41  Ean.  236,  18  Am.  St 
Bep.  273,  it  was  held  that  a  married  woman  might  not  only 
convey  her  inchoate  interest  in  her  husband*s  real  estate 
through  a  power  of  attorney,  but  that  she  was  free  to  select 
whomsoever  she  pleased  as  her  agent  or  attorney  for  that 
purposCi  and  that  no  reason  existed  why  her  husband  might 
not  act  in  that  capacity.  In  that  case  the  statutory  rela- 
tions  between  husband  and  wife  were  considered,  and  it  was 
held  that  nothing  in  the  law  or  its  policy  forbids  that  the 
husband  should  act  as  the  agent  or  attorney  of  the  wife  in 
conveying  real  estate.  It  was  said:  *^The  statutes  of  Eansas 
recognize  no  conflict  of  interest  between  them,  nor  any  neces* 
sity  to  protect  the  wife  against  the  act  of  the  husband.  They 
do  not  contemplate  that  she  may  be  led  to  convey  her  inter- 
est  through  fear,  compulsion,  or  the  undue  influence  of  her 
husband;  and  hence  we  have  no  enactment,  as  some  states 
do,  that  in  making  a  conveyance  she  must  undergo  a  private 
examination  by  an  officer  to  learn  whether  she  is  intimidated 
by  her  husband  or  is  executing  the  conveyance  against  her 
will.  On  the  contrary,  the  law  proceeds  upon  the  theory  of 
eonfidence,  good  faith,  and  honest  dealing  between  husband 
and  wife;  and  while  there  may  be  cases  where  the  husband 
may  take  advantage  of  this  confidence,  yet  it  is  almost  as 
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liable  to  occur  through  his  obtaining  ^^*  her  signature  to  the 
deed  of  conveyance  as  it  would  be  in  procuring  from  her  a 
power  of  attorney  authorizing  him  to  convey  the  same  prop- 
erty. We  conclude  that  the  wife  can  appoint  her  husband 
as  her  agent  and  attorney  in  fact  to  convey  the  inchoate  inter- 
est which  she  holds  in  his  real  estate,  and  that  an  instrument 
duly  executed  by  himself  and  by  him  for  her,  under  such 
authority,  is  efifectual  to  transfer  such  interest.'' 

As  our  law  authorizes  the  husband  to  act  for  the  wife  in 
the  conveyance  of  real  estate,  and  no  exception  is  made  with 
reference  to  the  conveyance  of  the  homestead,  no  reason  is 
seen  why  he  may  not  consent  for  her,  and  sign  her  name  to  m 
mortgage  or  conveyance  of  the  homestead.  The  authoritiei 
generally  are  to  the  effect  that,  where  the  constitution  fails  to 
provide  the  method  of  giving  consent^  compliance  with  the 
general  provisions  of  the  legislature  as  to  the  means  of  oon« 
Teying  real  estate  is  sufficient  The  power  of  attorney,  when 
properly  executed  and  acknowledged,  is  a  continuing  consent 
which  remains  in  the  attorney  until  the  power  is  withdrawn 
or  revoked.  In  signing  the  instrument  the  husband  acted 
for  himself,  and  also,  under  the  authority  conferred,  acted  for 
his  wife.  At  the  time  the  conveyance  was  executed  she  waa 
present  in  him,  consenting  to  the  conveyance,  and,  ae  he 
signed  the  instrument  at  the  same  time,  it  would  appear  that 
there  was  that  joint  consent  which  the  constitution  reqniree. 

It  is  said  that  considerable  time  elapsed  from  the  execution 
ef  the  power  of  attorney  before  the  mortgage  was  made,  but 
it  was  duly  acknowledged  and  recorded,  and,  standing  on  the 
public  record  as  it  did ,  the  wife  cannot  shut  her  eyes  to  its 
existence,  and  the  public  had  a  right  to  rely  on  its  validity: 
Patton  V.  King,  26  Tex.  685;  84  Am.  Dec.  596;  Warren  r. 
Jane$j  69  Tex.  462;  Jones  v.  Bobbins,  74  Tex.  615. 

In  regard  to  the  last  objection  it  may  be  said,  that  while 
the  power  conferred  is  general,  it  cannot  be  held  invalid. 
The  power  granted  is  to  sign  any  deeds,  mortgages,  and  re- 
leases which  she  might  or  could  do  if  present,  and,  to  that  end, 
the  husband  was  given  full  power  and  authority  to  do  any 
^^  and  all  acts  and  things  whatsoever  necessary  to  aooom- 
plish  that  purpose.  This  power  of  attorney  was  recorded  in 
the  office  of  the  register  of  deeds  of  the  county  in  which  the 
lands  mortgaged  were  situate,  and,  within  the  rule  of  Munger 
V.  Baldridge,  41  Kan.  236,  13  Am.  St.  Rep.  278,  is  sufficient 
authority  for  the  conveyance  or  encumbrance  of  any  land 
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within  that  county.  It  is  therefore  the  opinion  of  the  writer 
that  the  judgment  of  the  district  court  was  right.  But,  as  a 
majority  of  the  court  hold  the  power  of  attorney  to  be  invalid 
for  the  purposes  intended,  there  must  be  a  reversal  of  the 
judgment  of  the  district  court,  and  a  new  trial  of  the  cause. 

HoRTON,  0.  J.  The  testimony  in  this  case,  and  that  offered 
upon  the  trial  by  the  defendant  below,  which  was  rejected, 
emphasizes  the  gross  injustice  of  holding  that  the  power  of 
attorney  executed  by  the  wife,  and  preserved  in  the  record 
before  us,  is  sufficient  to  express  the  joint  consent  of  husband 
and  wife  which  the  constitution  and  the  statutes  of  the  state 
require  in  the  alienation  or  encumbrance  of  m  homestead 
occupied  as  a  residence  by  the  family. 

In  1884  the  father  of  Mrs.  Georgia  P.  Wallace,  the  wife  of 
James  D.  Wallace,  gave  and  transferred  to  her  the  real  estate 
described  in  the  mortgages.  Soon  after,  Mrs.  Wallace,  with 
her  minor  child  and  husband,  occupied  the  property  as  her 
actual  residence,  and  has  ever  since  continued  to  occupy  the 
same.  During  the  latter  part  of  the  year  1884  she  made  a 
visit  to  the  state  of  Illinois.  While  she  was  there  visiting, 
and  before  her  return,  her  husband,  J.  D.  Wallace,  wrote  her 
several  letters,  in  which  he  informed  her,  among  other  family 
matters,  that  he  had  bought  some  town  lots  out  at  a  little 
town  called  Caldwell,  in  this  state,  and  desired  to  sell  them; 
that  be  could  not  sell  them  unless  he  had  authority  from  her 
so  to  do,  or  her  signature  to  a  deed  therefor;  that  he  did  not 
know  what  person  he  would  be  able  to  make  a  sale  of  them 
to,  and  could  not  safely  have  deeds  of  conveyance  executed* 
He  sent  her  the  power  of  attorney  in  the  record,  without  her 
signature,  and  assured  her  that  he  did  not  want  to  interfere 
with  any  of  ***  her  property  or  money  whatever,  and  stated 
that  he  did  not  intend  to  in  any  manner  alienate  her  home- 
stead. Mrs.  Wallace  signed  and  acknowledged  the  power  of 
attorney  on  the  18th  of  July,  1884,  and  returned  it  to  her 
husband.  He  placed  it  on  record  in  Crawford  county,  in  this 
state,  where  the  land  is  situated,  on  August  9, 1884.  On  the 
3d  of  February,  1887 — three  years  afterward — her  husband, 
without  the  knowledge  or  consent  of  his  wife,  made  an  ap- 
plication to  the  Travelers'  Insurance  Company,  through  its 
agents,  Angell  Matthewson  &  Co.,  for  a  loan  on  the  homestead 
in  the  sum  of  thirteen  hundred  »nd  fifty  dollars,  at  a  time 
when  it  was  actually  occupied  by  the  family.    The  applica- 
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tion  was  granted,  and  the  mortgages  executed  by  James  D. 
Wallace  in  person,  and  also  by  him  for  his  wife,  as  her 
attorney  in  fact  Wallace  then  deserted  his  wife,  and  has 
not  lived  with  her  since,  and  she  does  not  know  of  his  where- 
abouts. The  mortgages  described  the  property  as  '*  the  home- 
stead of  the  grantors." 

The  power  of  attorney,  executed  by  the  wife  to  the  hus- 
band, does  not  describe  any  real  estate  nor  refer  in  any  way 
to  the  homestead  of  the  family.  This  court  has  decided 
that  two  separate  and  independent  conveyances  by  the  hus- 
band and  wife  would  not  be  sufficient  to  alienate  the  home- 
stead: Ott  V.  SpragvSy  27  Kan.  620.  This  court  has  also 
eaid:  ^  The  wife  cannot,  even  after  the  execution  of  a  mort- 
gage of  the  homestead  by  the  husband,  ratify  the  mortgage 
of  the  homestead  by  the  husband  so  as  to  breathe  life  into 
its  existence.  Such  a  mortgage  will  be  void."  It  must  be 
conceded  that,  if  the  husband  had  encumbered  the  home- 
stead under  the  power  of  attorney  by  a  deed  from  his  wife 
alone,  the  mortgage  would  be  void.  Not  so,  if  the  real  estate 
was  not  actually  occupied  by  the  family  as  a  residence.  The 
alienation  or  encumbrance  of  a  homestead  must  be  with  the 
"^'joint  consent  of  husband  and  wife'*;  therefore,  the  con- 
Teyance  or  alienation  of  a  homestead  must  be  the  consenting 
•acts  of  the  husband  and  wife.  If  the  wife  may  delegate  to 
her  husband  the  power  to  act  for  her  in  the  conveyance  or 
alienation  of  the  homestead,  the  power  of  attorney  must 
-expressly  **•  or  by  necessary  implication  confer  the  power 
to  consent  with  him,  or  to  act  with  his  consenti  in  such 
conveyance  or  alienation. 

The  cases  of  Munger  v.  Baldridge^  41  Kan.  236,  18  Am.  St. 
Rep.  273,  and  WUHmon  v.  Elliott,  43  Kan.  690,  19  Am.  St 
Rep.  158,  are  not  decisive  of  this  case  upon  the  facts  dis- 
closed. In  the  Munger  case  there  was  no  transfer  or  con* 
veyance  of  any  homestead.  The  power  of  attorney  in  that 
case  was  definite  in  giving  power  to  transfer  the  wife's  inter* 
est  in  any  lands  and  tenements  the  title  to  which  was  in  the 
husband,  and  in  which  Mrs.  Munger  had  any  interest  as  his 
wife.  In  the  Wilkinson  case  the  deed  did  not  convey  a 
homestead,  because  the  general  finding  of  the  trial  court 
was  interpreted  by  this  court  as  meaning  that  the  home- 
stead had  been  voluntarily  abandoned.  Under  all  the  cir- 
cumstances, I  do  not  think  that  the  power  of  attorney 
executed  by  the  wife  alone,  in  and  of  itself,  was  sufficient  to 
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give  anthority  to  the  hnsband,  or  any  one  else,  to  oonvey  the 
homestead  of  the  family. 

Allen,  J.  The  constitutional  provision  requiring  the  joint 
consent  of  husband  and  wife  to  any  alienation  of  the  home- 
stead must  be  given  e£fect  in  accordance  with  its  letter  and 
spirit.  The  legislature  could  not,  under  the  guise  of  a  mere 
regulation  of  the  mode  in  which  that  consent  might  be  ex- 
pressed, do  away  with  the  substance  of  the  requirement. 
Joint  consent  clearly  implies  the  concurrent  action  and  men- 
tal accord  of  husband  and  wife.  The  provision  was  not  in- 
corporated in  the  fundamental  law  for  the  benefit  of  either 
hasband  or  wife  alone,  or  both  of  them  together,  but  for  the 
children  as  well — for  the  whole  family  as  a  social  unit  The 
yast  importance  of  preserving  to  each  family  a  dwelling 
place  to  which  every  member  might  look  for  shelter,  secured 
against  improvident  alienation  and  encumbrance,  was  recog- 
nised by  the  framers  of  the  constitution.  Nothing  tends 
more  surely  to  preserve  social  order,  to  encourage  virtuei 
industry,  and  independence,  than  a  home  owned  by  the  oooii* 
pants. 

In  order  to  sustain  the  Judgment  in  this  case  it  must  be 
^*'  held,  in  effect,  that  the  wife  may  transfer  to  her  husband 
the  i)ower  to  assent  for  her,  as  well  as  himself,  to  the  alien- 
ation of  the  homestead,  to  determine  all  questions  as  to  time, 
terms,  and  purpose  of  the  sale,  and  to  make  this  assent  with- 
out the  benefit  of  consultation  with  her.  The  facts  that  the 
power  of  attorney  was  executed,  that  it  was  subject  to  revo- 
cation at  any  time,  and  that  it  remained  in  full  foroe, 
without  any  attempt  at  revocation,  up  to  the  date  of  the 
mortgage,  may  seem  to  some  minds  to  present  a  logical 
chain  carrying  the  action  of  the  wife  when  executing  the 
power  of  attorney  on  through  a  period  of  years,  and  finally 
giving  it  effect  through  the  action  of  her  husband  as  an 
assent  to  the  encumbrance.  Yet  it  is  clear  in  this  case  that 
the  wife  had  no  knowledge  of  the  proposed  mortgage,  and 
never,  in  fact,  gave  to  it  any  intelligent  assent  The  assent 
required  by  the  constitution  is  not  a  blind  action,  performed 
without  knowledge,  or  a  fair  opportunity  to  know  the  conse- 
quences, but  must  be  an  intelligent  concurrence  on  the  part 
of  the  wife  in  the  conveyance.  That  a  homestead  cannot  be 
conveyed  or  encumbered  by  the  husband  and  wife  acting  sepa- 
rately, at  different  times  and  places,  through  separate  instm^ 
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ments,  has  been  settled  by  this  court:  OU  v.  Spraguey  27 
Kan.  620;  HoweU  v.  McCrie,  36  Kan.  636;  59  Am.  Rep.  584. 
The  power  of  attorney  executed  by  the  wife  in  this  case  is 
just  as  separate  and  distinct  from  the  mortgage  afterward 
executed  by  her  husband  as  were  the  separate  instruments 
executed  by  husband  and  wife  in  the  cases  above  cited. 
The  only  way  that  joint  or  concurrent  action  can  be  deduced 
from  them  is  by  making  the  wife  constructively  present  at 
the  execution  of  the  mortgage,  and  constructively  concur* 
ring  and  assenting  to  that  which  she  doubtless  would  have 
refused  to  assent  to  had  she  known  of  the  purposes  of  her 
husband  in  executing  it  The  power  of  attorney  contains 
no  reference  whatever  to  the  homestead.  It  is  as  general  as 
such  an  instrument  could  be  made.  We  are  not  required, 
in  this  case,  to  go  to  the  length  of  holding  that  the  joint 
consent  of  husband  and  wife  must  always,  of  necessity,  be 
expressed  at  the  same  time  and  place,  and  through  the 
same  ^^^  instrument  As  was  said  by  Mr.  Justice  Valen- 
tine in  the  opinion  in  Oti  v.  Sprague^  27  Kan.  620:  ''  It  might 
be  that  a  husband  and  wife,  by  two  separate  instruments, 
oould  alienate  the  homestead,  when  it  was  intended  by  both 
that  such  instruments  should  operate  together  as  a  single 
instrument;  for  in  such  a  case  it  might,  perhaps,  be  said 
that  the  separate  consent  of  each  had  such  a  connection  with 
each  other  that  they  might  together  be  considered  as  the  joint 
consent  of  both.'^ 

It  is  not  necessary,  either,  that  we  should  decide  in  this 
case  that  the  husband  could  not  be  authorized  by  the  wife, 
in  any  manner,  te  attach  her  signature  to  a  deed.  But  it  is 
necessary  in  all  cases  that  the  husband  and  wife  assent 
jointly;  that  both  shall  know  of  the  proposed  alienation; 
that  both  shall  assent  to  it;  that  each  shall  assent  with  the 
knowledge  and  concurrence  of  the  other.  The  minds  of 
husband  and  wife  must  meet  and  concur  in  the  alienation 
or  encumbrance,  just  as  minds  of  contracting  parties  must 
meet  and  concur  in  entering  into  any  valid  contract;  and 
one  mind  cannot  be  made,  through  agenoyi  or  by  any  legal 
abdication  of  its  rights,  to  vest  in  the  other  the  power  to  act 
(ringly  in  fact  with  the  same  effect  as  the  concurrent  action 
of  both.  One  mind  clearly  cannot  act  in  a  dual  capacity. 
The  very  purpose  of  the  constitutional  provision  is  to  require 
that  the  proposed  alienation  shall  be  made  known  to  the  wife 
M  well  as  to  the  husband;  that  it  shall  be  considered  from 
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her  standpoint;  that  her  views,  feelings,  and  wishes  shall  be 
broaght  to  bear  on  the  case;  and  that^  unless  she  yields  her 
assent,  no  alienation  shall  take  place. 


PowBBs  07  Attobstbt— CoNSTRUOTiOir  OP. — Powen  of  attorney  are  to 
bo  striotly  ooostruod,  aad  are  limited  to  the  partioalar  acta  authoriied: 
^roH  ▼.  Broth  CaUU  Co.,  81  Tex.  60.);  26  Am.  St.  Rep.  831,  and  note;  OH* 
beri  ▼.  Haw,  45  Minn.  121;  22  Am.  St.  Rep.  724,  and  extended  note. 

HdCBSTBAD.— OONVKTANOB  07  BT  HuSBAND  ALOVB^  WhBV  IbTAUDS  SoO 

PipieU  ▼.  Waiianu,  67  Ark.  242;  38  Am.  St  Rep.  241,  and  noto. 


Wejl  Gas  Goal  .  and  Oil  Company  v.  Franklin 

Land  Company. 

[51  KA2I8A8,  688.] 

HonsTBADS— Lbasb  of  bt  HasBAND.— a  lease  for  yean  of  a  bomeitead 
is  an  alienation  of  an  interest  therein,  to  which  the  joint  oonsent  of 
husband  and  wife  is  esseatiaL  Saoh  a  lease,  if  signed  by  the  hosband 
alone,  thoagh  with  the  knowledge  and  oonsent  of  the  wife,  and  thouig^ 
she  was  ready  and  willing  to  have  signed  it^  if  sho  had  been  requested 
BO  to  do,  is  nail  and  void. 

HuMBgrBADS— OowTBTANOB  07.— >A  deed  Jointly  ezeonted  by  husband  and 
wife  conveying  their  homestead,  thoagh  made  anbeeqaently  to  a  least 
•f  the  homestead,  signed  by  the  hasband  alone^  ooBTeyB  ft  perfeot  title 
to  the  purchaser* 

J7.  Steveriij  for  ibA  appellant. 

JJ.  {?.  Meeliam^  for  the  appellee. 

^*  Johnston,  J.  There  is  little  in  the  additional  finding! 
of  fact  to  change  the  view  that  was  taken  when  the  case  was 
here  before:  Franklin  Land  Co,  ▼.  Wea  Oas  etc.  Oo,^  43  Kan.  618. 
It  appears  that  there  was  but  one  lease  executed  by  Dunn, 
and  that  that  one  and  the  lease  referred  to  in  the  Wads- 
worth  contract  are  identical.  And  it  further  appears  that  the 
officers  of  the  land  company  had  knowledge  of  the  execution 
and  delivery  of  a  paper  purporting  to  be  the  lease  executed 
by  Dunn  to  the  oil  company.  It  is  shown  beyond  question, 
however,  th'At  no  lease  was  in  fact  executed,  and  nothing  sub- 
sequently done  gave  any  life  or  validity  to  the  lease  signed 
by  Robert  Dunn.  The  paper  was  not  signed  by  Mrs.  Dunn, 
and  there  was  not  that  joint  consent  necessary  to  give  valid- 
ity  to  an  alienation  of  the  homestead.  It  was  held  when  the 
ease  was  here  before  that  a  lease  of  a  homestead,  such  as 
Dunn  attempted  to  give,  is  of  no  validity  unless  given  with 
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the  joint  consent  of  husband  and  wife.  It  is  true  that  the 
wife  was  ready  to  sign  the  lease,  and  would  have  signed  it  if 
her  husband  had  requested  her  to  do  so,  but  she  was  not 
requested  to  sign  it,  and  did  not  join  in  its  execution.  It  is 
manifest  that  at  that  time  none  of  the  parties  thought  that  her 
signature  or  consent  was  essential  to  the  validity  of  the  lease, 
and  it  is  clear  that  no  legal  consent  was  sought  or  obtained 
from  her.  As  the  lease  was  absolutely  void,  Dunn  and  wife 
were  at  liberty  to  convey  a  complete  title  to  a  purchaser.  In 
the  conveyance  which  they  executed  no  reservation  or  excep- 
tion was  made.  While  the  land  company  had  learned  of 
this  lease  when  it  bought,  it  knew  that  it  was  one  without 
validity  as  to  both  Mr.  and  Mrs.  Dunn,  and  that  no  rights 
could  be  built  upon  it.  It  had  a  right  to  assume  that  the 
oil  company  could  not  maintain  possession  under  the  lease 
against  the  Dunns  or  any  person  who  might  hold  under  them. 
The  lease  being  absolutely  void,  the  Dunns  held  a  complete 
title,  and  the  effect  of  their  conveyance  was  the  transfer  of 
the  whole  interest  ^'^  which  was  vested  in  them.  It  is  true 
that  they  are  not  here  asking  to  avoid  the  lease,  but,  where 
''the  owner  of  a  homestead  has  sold  the  same,  the  purchaser 
has  a  right,  for  the  purpose  of  establishing  his  own  title,  to 
show  that  at  the  date  of  his  purchase  the  land  was  a  home- 
stead, and  therefore  not  subject  to  a  judgment  lien  or  forced 
sale.  He  does  this,  not  for  the  benefit  of  his  grantor,  but  for 
the  protection  of  his  own  right  and  title":  Elwell  v.  Hitchcock^ 
41  Kan.  130. 

There  is  a  finding  that  there  was  a  mutual  mistake  in  not 
excepting  the  lease  from  .the  terms  of  general  warranty  in 
the  deed  executed  by  Dunn  and  wife.  But  this  is  unimpor- 
tant in  this  action.  The  deed  has  never  been  reformed,  nor 
have  any  of  the  parties  to  the  same  set  up  the  mistake  or 
asked  for  its  correction.  None  of  the  parties  to  that  instru- 
ment  were  parties  in  this  action,  and  hence  the  finding  is 
without  force.  Whether  the  exception  of  the  lease  from  the 
terms  of  general  warranty  would  have  validated  the  lease  is 
a  doubtful  question,  which  we  need  not  decide.  The  refer- 
ence to  the  lease  in  the  Wadsworth  contract  does  not  help  the 
oil  company,  and  the  doctrine  of  estoppel  has  no  application. 
It  was  not  a  party  to  that  contract,  did  not,  and  had  no  right 
to  rely  upon  it,  and,  as  was  shown  in  the  former  opinion,  was 
not  in  any  way  affected  adversely  by  the  recital  contained  in 
that  contract.    As  the  lease  was  an  absolute  nullity  it  neither 
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passed  any  estate  or  interest  to  the  oil  company,  nor  did  it 
have  any  operation  against  the  Dunns  or  their  grantees  by 
estoppel  or  otherwise.  We  think  the  district  court  reached 
a  correct  conclusion  upon  the  facts  in  the  case,  and  therefore 
its  judgment  will  be  affirmed. 
All  the  justices  concurring. 

HoMBSTSADft— CONTBTANOS   OF   WiTKOUT   JonTDSB   Of  WnT&^A    OOO* 

▼eyauoe  of  an  interest  in  a  homestead,  exaont«d  by  the  hasband  alone^  Is 
invalid  for  any  purpose:  MeKensie  ▼.  Hoiot^  70  Misa.  88S;  86  Am.  St.  Rep. 
e54»  and  note.  To  the  same  effect,  see  Fipldn  ▼.  WiiUajtu^  67  Ark.  242;  88 
Am.  Sib  Bep.  241,  and  note.  See,  further,  the  extended  notes  to  AU  t. 
Bmkoker,  12  Am.  8k  Bep.  884^  and  PooU  ▼•  Oiminfc  86  Am.  Doo.  484. 


National  Bank  of  St.  Jobafh  i;.  Dakin. 

[M  kamas,  tfe.) 

NaOOTIABLI   iNSTRUMSim— UnAUTHOBIZBD    UsB— RiOBT  07   HOLDIB   ov 

AB  Collateral. — A  payee  of  a  negotiable  note  who  indorses  it  in 
blank  before  maturity,  and  intrusts  it  to  others  upon  condition  thai  the 
proceeds  be  applied  to  a  particular  use,  is  liable  to  an  innocent  holder 
who  takes  it  in  the  due  course  of  business  as  collateral  security  or  in 
payment  of  a  debt,  and  snch  holder  takes  it  free  from  all  equities  and 
defenses  between  the  antecedent  parties,  although  it  may  have  been 
wrongfully  used  cr  diverted  from  the  purpose  for  which  it  was  intended 
by  the  parties  to  whom  it  was  intrusted. 
Nbgotiabls  Instbomjuiib— Collatsral  Srooritt.^A  pro-szisting  dsbl 
is  a  sufficient  consideration  for  the  transfer  of  ooUatsrsls  as  ssooxity  for 
its  payments 

W.  O.  Dan  Carlos,  for  the  appellant 
/•  F.  Co(mf  for  the  appellees. 

^*  Johnston,  J.  D.  D.  Bemis,  who  was  the  owner  of  a 
quarter  section  of  land  in  Phillips  county,  executed  a  mort- 
gage thereon  to  Judith  Dakin  to  secure  the  payment  of  a 
debt.  .  Afterward  he  sold  one-half  of  the  tract  to  W.  J. 
Gh)uld,  and  as  a  part  of  the  purchase  price  took  Qould's  note 
for  seven  hundred  dollars,  payable  in  five  years,  with  annual 
interest  at  the  rate  of  eight  per  cent  per  annum,  and  took  a 
mortgage  on  the  same  land  to  secure  the  payment  of  the  note. 
It  was  stipulated  and  agreed  in  writing  by  the  parties  that 
the  seven  hundred  dollars  debt  to  be  paid  by  Gould  should 
be  paid  to  Judith  Dakin,  to  extinguish  the  mortgage  debt 
due  to  her,  and  to  satisfy  and  discharge  a  part  of  the  origi- 
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nal  mortgage  which  Bemis  executed  to  her.  There  was  a 
further  stipulation  that  the  note  and  mortgage  given  by 
Gould  should  be  deposited  with  the  banking  firm  of  Bodwell 
&  Hamilton,  and  that  payments  made  to  them  thereon  should 
be  immediately  applied  to  the  satisfaction  of  the  Dakin  mort- 
gage debt.  Afterward  the  firm  of  Bodwell  &  Hamilton  had 
other  dealings  with  Bemis,  and  took  several  notes  from  him» 
among  which  was  one  for  the  sum  of  two  thousand  and  sixty- 
two  dollars,  which  was  secured  by  another  mortgage  upon 
the  land  previously  mortgaged  to  Judith  Dakin.  The  last- 
mentioned  note  was  sold  and  transferred  to  the  First  National 
Bank  of  Frankfort,  and  several  other  of  the  notes  mentioned 
were  used  by  Bodwell  &  Hamilton  as  collateral  security  to 
obtain  a  loan  from  the  National  Bank  of  St.  Joseph,  Missouri. 
Default  having  been  made  in  the  payment  of  the  Dakin 
mortgage,  a  proceeding  in  foreclosure  was  begun,  in  which 
all  of  those  interested  in  the  land  were  made  parties.  All 
of  the  various  claims  and  liens  were  adjusted  without  diffi* 
culty,  except  the  note  for  seven  hundred  dollars  due  from 
(}ould  to  Bemis,  which,  with  the  mortgage  to  secure  the  same 
was  deposited  with  Bodwell  &  Hamilton  under  the  contract 
heretofore  mentioned. 

From  the  record,  it  appears  that  this  seven  hundred  dol- 
lar note,  which  was  payable  to  the  order  of  Bemis,  was  in- 
dorsed in  blank  and  left  ^^  with  Bodwell  A  Hamilton,  and 
that,  instead  of  retaining  it  and  collecting  and  using  the 
proceeds  to  discharge  the  Dakin  mortgage  debt,  in  accord- 
ance  with  the  agreement,  they  wrongfully  indorsed  and  trans- 
ferred the  same  to  the  National  Bank  of  St  Joseph,  Missouri, 
as  collateral  security  for  a  loan  obtained  from  that  bank,  and, 
subsequently,  they  made  an  absolute  sale  and  transfer  of  the 
same  in  payment  of  a  portion  of  the  debt  due  from  them 
to  the  National  Bank  of  St.  Joseph.  Afterward,  Bodwell  ft 
Hamilton  became  insolvent,  and  when  the  foreclosure  pro- 
ceeding was  begun  the  National  Bank  of  St.  Joseph  was 
allowed  to  interplead  and  set  up  the  Qould  note  for  seven 
hundred  dollars,  and  under  the  mortgage  to  seoure  the  same 
they  claimed  a  second  lien  upon  the  premises.  Some  of  the 
other  claimants  contested  the  validity  of  the  transfer  of  the 
seven  hundred  dollar  note  to  the  National  Bank  of  Bt  Joseph, 
alleging  that  Bemis  did  not  indorse  or  transfer  the  note,  but 
merely  left  the  same  with  Bodwell  ft  Hamilton  in  trust,  the 
proceeds  of  which  were  to  be  collected  by  them  and  used  to 
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extinguish  the  Dakia  debt;  that  they  wrongfully  diverted 
the  seven  hundred  dollar  note  so  left  with  them  to  the 
National  Bank  of  SL  Joseph,  which  bank  obtained  no  title 
or  ownership  therein.  Bemis,  the  payee  of  the  note,  also 
answered,  setting  up  the  fraud  of  Bodwell  &  Hamilton, 
and  averring  that  the  note  was  never  indorsed  or  transferred 
to  the  bank  as  its  absolute  property,  but  was  only  delivered 
as  collateral  for  the  debt  of  Bodwell  &  Hamilton,  and  that 
the  debt  has  since  been  paid  from  other  collaterals  held  by 
the  bank.  He  further  averred  that  the  bank  is  not  a  bona  fide 
owner  or  holder  for  value,  but  obtained  the  same  unlawfully 
and  in  fraud  of  the  rights  of  Bemis  and  the  other  claim* 
antB. 

The  main  issue  on  this  branch  of  the  case  was  the  validity 
of  the  transfer  of  the  Gould  note,  or  whether  the  bank  was  a 
bona  fide  owner  and  holder  of  the  same.  On  this  issue  the 
court  found  against  the  bank  that  Bemis  was  the  owner,  and 
that  there  was  due  to  him  thereon  nine  hundred  and  seventy- 
six  dollars  and  eighty-eight  cents,  and  decreed  that  the  money 
when  collected  should  be  paid  in  discharge  of  the  Dakin  debt 
and  lien.  It  is  undisputed  that  the  note  was  **^  negotiable 
inforai;  that  it  was  transferred  to  the  bank  before  due  in  the 
regular  course  of  business;  that  it  was  received  by  the  bank 
in  good  faith,  as  collateral  security  for  a  loan  of  money  by 
the  bank  to  Bodwell  &  Hamilton;  and  that  it  was  finally 
transferred  absolutely  in  partial  payment  of  the  debt  for  which 
it  was  originally  transferred  as  security.  It  was  accepted  as 
security  for  an  actual  debt,  and  there  is  nothing  to  show  that 
the  bank  had  any  notice  of  the  true  ownership  of  the  note,  or 
that  Bodwell  A  Hamilton  had  put  it  in  circulation  in  viola- 
tion of  any  trust  or  of  any  condition  under  which  they  held 
it  Under  such  circumstances  the  bank  must  be  regarded 
as  a  bona  fide  holder,  unaffected  by  the  wrongful  transfer  of 
Bodwell  &  Hamilton,  or  of  any  equities  existing  as  between 
the  antecedent  parties.  Although  there  was  a  denial  of  the 
allegation  of  indorsement  and  transfer  by  Bemis,  the  proof  is 
clear  that  he  did  indorse  it  in  blank,  and  in  his  own  testimony 
he  declines  to  say  that  he  did  not  so  indorse  it.  Having 
indorsed  a  negotiable  promissory  note  in  blank  and  intrusted 
it  to  others,  he  cannot  complain  if  he  is  held  liable  to  an  in- 
nocent holder  for  value,  although  it  may  have  been  wrong- 
fully used  or  diverted  from  the  purpose  for  which  it  was 
intended.    Under  the  unrestricted  indorsement  any  one  with- 
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out  notice  of  the  title  had  a  right  to  assnme  that  Bodwell 
&  Hamilton  were  the  owners  of  the  same. 

''  The  mere  possession  of  a  negotiable  instrument  payable 
to  order  and  properly  indorsed  is  prima  facie  evidence  that 
the  holder  is  the  owner  thereof;  that  he  acquired  the  same 
in  good  faith,  for  full  value,  in  the  usual  course  of  business, 
before  maturity,  without  notice  of  any  circumstance  that 
would  impeach  its  validity,  and  that  he  is  entitled  to  recover 
upon  it  its  full  face  value  as  against  any  of  the  antecedent 
parties":  Mann  v.  Second  Nat,  Bank^  34  Kan.  747. 

It  is  true  that  Bodwell  A  Hamilton  committed  a  flagrant 
fraud  upon  Bemis  and  the  other  parties  in  the  transfer  of  the 
note,  but  as  Bemis  intrusted  the  paper  to  others  in  such  form 
as  to  enable  them  to  hold  themselves  out  as  the  absolute  own- 
ers ***  of  the  note,  he  should  suffer  rather  than  the  bank, 
which  had  no  notice  or  knowledge  of  the  wrong.  In  such 
cases  the  rule  is,  that  of  two  innocent  persons,  the  one  who 
placed  it  in  the  power  of  others  to  commit  the  wrong  must 
suffer  for  his  misplaced  confidence  rather  than  the  one  who 
is  not  in  fault.  As  far  as  the  testimony  goes,  nothing  on  the 
face  of  the  paper  or  in  the  circumstances  of  the  transfer  would 
give  rise  to  any  suspicions  in  regard  to  the  title  of  Bodwell  A 
Hamilton.  Tliey  had  frequently  borrowed  money  from  the 
bank,  and  had  transferred  to  it  as  collateral  security  numer- 
ous promissory  notes  of  their  customers,  and  among  them 
were  several  others  upon  which  Bemis  was  liable.  The  bank 
having  made  a  loan  upon  the  pledge  and  transfer  of  the  col- 
lateral  security,  is  entitled  to  the  position  of  abona  fide  holder 
for  value  and  to  protection  against  equities,  offsets,  and  other 
defenses  which  might  have  been  available  between  antecedent 
parties.  It  is  even  held  that  a  pre-existing  debt  affords  suf- 
ficient consideration  for  the  transfer  of  collaterals  as  security 
for  its  payment:  Beat  v.  Crall,  23  Kan.  482;  33  Am.  Rep.  185; 
8mfi  V.  Tyaony  16  Pet.  1;  Ooodman  v.  Simonds,  20  How.  343; 
Oatee  v.  National  Bank,  100  U.  S.  239;  Railroad  Co.  ▼.  JVo- 
iional  Bank,  102  U.  S.  14;  Spencer  ▼.  Sloan,  108  Ind.  188; 
68  Am.  Rep.  35;  Maitland  v.  Citizens*  Nat.  Bank,  40  Md.  540; 
17  Am.  Rep.  620;  Jones  on  Pledges,  sec.  107;  Story  on  Prom- 
issory Notes,  sec.  195;  Daniell  on  Negotiable  Instruments, 
sec.  824,  et  seq.  If  there  was  no  indorsement  of  the  note  by 
Bemis,  or  if  the  bank  knew  of  the  conditions  under  which 
Bodwell  &  Hamilton  held  the  note,  the  bank  would  not  bo 
entitled  to  protection  as  a  holder  for  value.    The  testimony 
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in  the  record  fails  to  show  that  tbe  debt  which  was  secured 
by  the  transfer  of  the  note  has  been  paid.  Indeed,  it  would 
appear  that,  if  the  note  should  be  collected  by  the  bank  and 
the  proceeds  applied  on  what  was  due  to  it  from  Bodwell  A 
Hamilton,  a  considerable  part  of  the  debt  would  still  remain 
nosatisfied.  We  conclude  that  the  testimony  is  insufficient 
to  sustain  the  judgment  that  was  rendered,  and  for  that  rea- 
son  there  roust  be  a  reversal  and  a  new  triaL 
All  the  justices  concurring. 

NaooTiABLs  IifaTRuiciim— RioRTS  or  BoifA  Ffi>s  Holdses  or  as  8b- 
ovarrr.— A  honaJUU  holder  of  oommoroial  paper,  taken  as  oollateral  teoaritj 
for  a  debt  oraatod  aither  before  or  at  the  time  of  tho  transfer,  ia  entitled  to 
anforoo  payment  thereof  without  regard  to  equitlea  existing  between  prior 
parties,  of  which  he  had  no  notice:  Crutnp  ▼.  Berdan,  07  Mich.  293;  37  Am. 
St  Rap.  343,  and  note.  An  indorsee  of  negotiable  paper  taken  before  ma> 
tarity  as  oollateral  secnrity  for  an  antecedent  indebtednesa,  in  good  faith, 
and  without  notice  of  defenses,  such  as  fraud,  which  might  have  been  arail* 
Mb  as  between  the  original  parties,  holds  the  paper  free  from  snob  defensssi 
Mmmomd  ▼.  Qrakam,  M  Minn.  323;  40  Am.  St.  Bep^  SSdw 


Davbnpobt  v.  City  op  Ottawa. 

{54 kaiisa% til)  u  ^  ( a  h,.^    oI •/!  I  J  '  / ::» o  .?  y 

Lomar — ^Whay  I8.^A  soheme  by  which  a  merohant  sells  his  goods  al 
osual  and  ordinary  market  prices,  giving  to  each  customer  purchasing 
goods  to  the  amount  of  fifty  cents,  a  key,  and,  to  the  customer  thus 
obtaining  the  particular  key  which  will  unlock  a  certain  box,  twenty* 
five  dollars  in  coin  contained  therein,  ia  a  lottery,  and  ponishabls  as 
snch. 

Smari  &  Muesse^  for  the  appellanti 

JJ.  A,  Richard9^  for  the  appellee. 

^^  AxLSNy  J.  The  only  question  presented  for  our  con* 
iideration  by  the  record  in  this  case  is,  whether  the  defendant 
**^  sold  lottery  tickets.  Counsel  for  appellant  contend  that 
there  are  two  indispensable  elements  in  the  offense:  ^  1.  A 
pecuniary  consideration  paid;  2.  A  determination  by  chance 
what  and  how  much  he  who  pays  money  is  to  have  for  if 
It  is  urged  that  the  agreed  facts  show  that  the  defendant  was  a 
merchant  conducting  a  legitimate  business,  with  a  large  stock 
of  general  merchandise,  which  he  sold  for  the  usual  and  ordi* 
nary  prices,  and  that  the  scheme  of  giving  the  money  in  the 
box  to  whomsoever  should  chance  to  get  the  key  that  would 
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unlock  the  box  was  merely  in  the  nature  of  an  advertisement, 
to  draw  attention  and  custom  to  the  defendant's  store;  that, 
inasmuch  as  the  defendant  received  no  more  in  any  instance 
for  his  goods  than  their  fair  and  usual  market  value,  no  com« 
pensation  was  paid  for  the  chance,  but  that  the  keys  to  the 
box  and  the  chance  to  obtain  a  prize  was  a  free  f^iti  to  his 
customers,  which  he  had  a  perfect  right  to  offer.  This  argu* 
raent,  while  plausible  is  not  sound.  The  defendant  adver* 
tised  his  goods  for  sale.  At  the  same  time  he  advertised  that, 
to  every  purchaser  of  goods  to  the  value  of  fifty  cents  or  more, 
paying  in  cash  therefor,  a  key  would  be  given,  and  that  the 
person  receiving  the  key  which  would  unlock  the  box  should 
receive  the  twenty-five  dollars  as  a  free  gift  Bach  sale,  then, 
was  a  sale,  not  of  the  goods,  but  of  a  chance  to  obtain  twenty- 
five  dollars. 

In  this  instance  it  may  be  conceded  that  the  main  purpose 
of  the  defendant  was  to  increase  his  legitimate  business  by 
this  scheme,  and  that  the  sale  of  merchandise  was  not  used 
merely  as  a  cover  for  conducting  a  lottery.  The  purpose  of 
the  defendant  undoubtedly  was  to  attract  attention  and  stim* 
ulate  trade  at  his  store;  but  this  case  must  be  determined  by 
the  legal  principles  applicable  to  it.  Suppose  that,  instead 
of  a  large  stock  of  general  merchandise,  on  which  only  moder- 
ate profits  are  made,  the  defendant  kept  only  such  articles  aa 
usually  bear  a  very  high  percentage  of  profit,  and,  instead  of 
offering  twenty-five  dollars,  had  offered  one  thousand  dollars, 
on  precisely,  the  same  terms  as  this  twenty«five  dollars  was 
offered:  could  any  one  doubt  for  a  moment  that  those  who 
are  inclined  to  invest  small  sums  for  the  purpose  of  gaining 
large  ones  would  be  likely  to  purchase  articles  for  '^^^  which 
they  had  no  special  need,  merely  with  the  hope  of  gaining 
the  prize  offered?  Though  the  goods,  in  such  a  case,  should 
be  sold  only  at  the  regular  retail  price,  the  main  business  of 
the  defendant  would  become  that  of  selling  chances  to  draw 
the  one  thousand  dollars,  rather  than  merchandise  for  a  legit- 
imate profit.  The  key,  with  the  card  attached,  was  in  sub* 
stance  and  effect  a  lottery  ticket  Purchasers  were  given  to 
understand,  whether  truthfully  or  not  does  not  affect  the 
ease,  that  one  key,  and  only  one  of  those  given  out,  would 
unlock  the  box,  and  that  whoever  chanced  to  get  the  proper 
key  would  get  the  money.  It  is  said  that  no  element  of 
chance  existed,  because  the  right  of  the  purchaser  to  obtain 
a  prize  was,  in  fact,  absolutely  determined  the  instant  he 


Jan.  1896.]     Davenport  v.  City  or  Ottawa.  S05 

received  the  key.  If  the  key  fitted  the  lock  the  money  was 
his  from  that  instant.    If  it  did  not  it  was  not  his. 

This  contention  is  not  sound,  though  specious.  Neither 
buyer  nor  seller  was  supposed  to  know  which  was  the  true 
key  to  the  box,  and  the  fact  would  only  be  actually  deter- 
mined when  the  trial  was  made  at  the  time  appointed  to  on- 
lock  the  box.  But,  even  if  we  assume  that  the  chance  was 
determined  when  the  sale  was  made,  it  would  be  equally  a 
lottery,  for  the  fortunate  person  would  at  once  obtain  a  right 
to  the  prize,  though  he  could  not  in  fact  get  it  until  the  time 
appointed.  The  unfortunate  purchaser  would  at  once  receive 
his  merchandise  and  his  blank  in  the  lottery.  No  sound  dis- 
tinction exists  between  the  principle  involved  in  this  ease 
and  that  in  the  case  of  State  v.  Kani<i$  Mercantile  Aun,^  45 
Kan.  861;  23  Am.  St.  Rep.  727.  The  case  of  Sta(«  v.  Jfum/ord, 
78  Mo.  647, 39  Am.  Rep.  632,  is  also  directly  in  point.  Prises 
were  offered  to  subscribers  to  the  Kansas  City  2Cm««,  each 
subscriber  receiving  a  ticket  entitling  him  to  participate  in 
a  drawing  of  prizes,  and  no  extra  charge  above  the  ordinary 
subscription  price  being  made.  The  supreme  court  of  Ifis* 
souri  held  this  a  lottery,  and  that  subscribers  to  the  news- 
paper bought  at  the  same  time,  and  for  one  and  the  same 
consideration,  the  newspaper  and  the  ticket  in  the  lottery. 
8o  in  this  case  the  purchaser,  for  one  undivided  price,  bought 
merchandise  and  a  ticket  in  "^^^^  the  scheme  which  was  to 
determine  who  should  have  the  prize.  These  views  are  also 
upheld  in  the  oases  of  HudeUon  v.  State,  94  Ind.  426;  48  Am. 
Sep.  171;  United  Statee  ▼.  ZeiOer^  80  Fed.  Rep.  499;  BeU  t. 
Stale,  6  Sneed,  607;  Thomae  v.  FeafU^  69  HL  16a^  Judgment 
affirmed. 

All  the  justices  ooncnrrlng. 

LuTfasiSB— W1U.T  IBB— Gztr  BMTBBnnBa— A  loMtfy  it  a  teliraie  tj 
whiehf  on  ooa't  paying  money  or  soniA  oUmt  thing  of  Talne,  he  obteim  tho 
ooDtingent  right  feo  hsro  lomethiBg  of  greater  Talne,  if  an  appeal  to  ohanoo^ 
1^  lot^  or  otherwise,  nnder  dirootion  of  the  manager  of  tho  aohome^  ahoold 
ieoidoin  his  favor:  Orim  ▼•  People^  IS  OoL  aSl»  8S  Am.  8k  Bopw  292,  and 
mo^  with  tho  oaeea  ooUoeted.  / 
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Qbbman  Fibb  Insubaxob  Company  v.  Boabd  of 

GOMMISSIONEBS   OP  ShAWNBB  GoUNTY. 

[M  KAraia,  732.) 

IvavBAiras— YiolatiohofOonditioii  iir  Poliot.— A  flrainanranM  policy 
oontaiaing  a  promioa  forbidding  the  keeping  or  nae  of  gasoline  on  the 
insnred  premises  is  rendered  void  by  the  violation  of  snch  condition 
by  one  in  the  occnpancy  of  tho  insured  premises  with  the  implied  oon- 
■ent  of  the  insured. 

AonoN  to  recover  for  a  total  loss  by  fire  upon  two  policies 
of  insurance  upon  a  building  situated  upon  fair  grounds  in 
Shawnee  county,  and  known  as  the  ^^  grand  stand/'  The 
county  commissioners  of  said  county  procured  the  insurance' 
on  such  premises,  and  at  the  time  of  the  loss  the  premises 
were  occupied  by  members  of  the  Grand  Army  of  the  Re- 
public for  the  purposes  of  a  reunion  without  authority  from 
such  commissioners,  who  were  entitled  to  the  possession  and 
control  of  the  premises.  Judgment  for  the  plaintiffs^  and  tbs 
insurers  appealed. 

B.  F.  Ware^  for  the  appellants. 

R.  B.  Welch,  D.  R.  Hite,  and  H.  Keeler^  for  the  appellees. 

vs^  Johnston,  J.  Each  policy  contained  a  condition  pre- 
▼Iding  that  the  insured  should  not  keep  or  use  gasoline  up- 
on the  premises,  and  that  a  violation  of  the  condition  would 
avoid  the  policy.  The  facts  agreed  upon  clearly  show  that 
the  fire  which  destroyed  the  property  was  occasioned  by  the 
use  of  gasoline,  and  it  fairly  appears  that  the  gasoline  whick 
caused  the  fire  was  kept  and  used  upon  the  premises.  The 
statement  respecting  it  is  not  as  explicit  as  it  might  have 
been,  but  we  think  that  the  fair  import  is  that  the  lunch, 
counter  was  a  part  of  the  premises.  The  burning  of  the  grand 
stand  was  the  subject  of  controversy,  and  about  which  the 
parties  were  stipulating,  and  the  manifest  meaning  of  their 
agreement  is,  that  the  fire  which  burned  the  grand  stand 
was  communicated  directly  firom  the  gasoline  used  upon  the 
premises.  It  is  true  that  the  gasoline  was  not  kept  and  used 
by  the  assured,  nor  by  any  express  authority  granted  by  them, 
and  they,  therefore,  insist  that  they  should  not  be  held  re- 
responsible  for  the  use  of  the  forbidden  article.  Although  it 
is  agreed  that  the  board  of  county  oommissioners  gave  n» 
authority  for  the  use  of  the  premises  by  the  Grand  Army  of  the 

Republic,  *'^  it  is  agreed  that  the  fact  that  the  reunion  was 
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to  be  held  upon  the  premises  was  a  matter  of  general  and 
common  knowledge.  It  bad  been  extensively  advertised^  and 
the  board  of  county  commissioners  knew  in  advance  that  it 
would  be  held  upon  the  fair  grounds.  It  was  held  there  for 
a  period  of  several  days,  and  gasoline  stoves  and  lamps  were 
used  without  hindrance  or  restriction.  The  board  of  county 
commissioners  not  only  knew  that  the  reunion  was  to  be  held 
upon  the  fair  grounds,  as  other  reunions  had  been  held  be- 
fore, but  they  would  have  willingly  granted  the  use  of  the 
premises  for  that  purpose,  if  application  had  been  made. 
Under  such  circumstances  the  members  of  the  Grand  Army 
of  the  Republic  cannot  be  regarded  as  strangers  or  trespassers, 
nor  can  the  assured  escape  responsibility  for  the  use  of  the 
prohibited  articles.  The  company  stipulated  in  each  case 
that  it  would  not  assume  the  risk  of  the  use  of  a  very  dan- 
gerous and  combustible  material.  The  violation  of  these 
conditions  by  any  one  who  occupied  the  premises,  with  the 
implied  consent  of  the  assured,  is  equivalent  to  a  violation  by 
the  assured  themselves.  Under  the  facts  it  must  be  held 
that  the  Grand  Army  of  the  Republic  occupied  and  held  con- 
trol of  the  grounds  with  at  least  the  implied  assent  of  the 
board  of  county  commissioners,  and  when  they  intrusted  the 
occupation  and  control  of  the  premises  to  another  the  latter 
became  their  representative,  for  whom  they  must  answer  aa 
for  themselves:  Liverpool  etc.  Ins.  Oo.  v.  Quniher^  116  U.  8. 
113;  Gmihw  v.  Liverpool  etc.  /f».  Co.,  134  U.  S.  110;  Kelly 
Y,  Worcester  etc.  Ina.  Co.,  97  Mass.  284;  Diehl  v.  Adams  etc. 
Ins.  Co.,  68  Pa.  St.  443;  98  Am.  Dec.  802;  Farmers'  etc.  Ins. 
Co.  T.  Simmons,  80  Pa.  St.  299.  The  condition  in  the  policy 
that  gasoline  should  not  be  used  on  the  premises  is  plain  and 
unambiguous,  and  the  defendants  in  error  expressly  agreed 
that  a  violation  of  this  condition  should  operate  as  a  forfeit- 
ure of  all  insurance  under  the  policy.  It  was  a  reasonable 
condition,  and  they  cannot  reasonably  complain  of  the  en- 
forcement of  a  forfeiture. 

The  judgment  in  each  case  will  be  reversed,  and  the  causes 
remanded,  with  the  direction  that  judgment  shall  be  en- 
tered in  each  case  in  favor  of  the  insurance  company. 

All  the  justices  concurring. 


ImvaAmv— IvoRBAflB  of  Ribx  bt  TnrAHT. — Whera  pramiMs  are  Ib- 
Rired  to  tlw  owner,  and  liii  tenant  inoroaeee  the  risk,  without  the  oonaent  el 
the  inearer,  and  a  loes  oocnn  while  the  risk  is  so  increased,  tha  ignoranee  el 
Ike  owner  that  the  nsk  has  been  inoreased  ia  ao  defense  to  a  eondition  lev 
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forfeitnre:  Long  v.  Be^er,  106  Tk  St.  466;  61  Am.  Rep.  532.  Increase  of 
risk  due  to  an  aot  of  a  tenant^  without  the  knowledge  of  the  owner,  will  not 
avoid  the  policy  unless  it  contains  a  stipulation  that  an  increase  of  risk  by 
the  tenant  shall  render  it  void  in  addition  to  the  condition  that  it  shall  be 
▼oid  if  the  risk  is  increased  by  any  means  within  the  knowledge  or  oontrol 
«f  the  insured:  Hdtraaka  eie,  ln$.  Co.  v.  ChritOensen,  29  Neb.  672s  96  Am. 
St.  Rep.  407,  and  note.  See,  also,  FirH  Congregational  Chmrck  ¥•  Bcl^ck$ 
ete.  int.  Co.,  158  Mtm.  476}  85  Am.  St  Re^  608^  mod  aolii 


Insley  V.  Shir& 

[64  JLamias,  796.) 
BUUUTOM  AVD  AdiCIVISTBATORS^InDIVIDOAXi  LlABtUTT.— la  m  tMtm 

Against  an  executor  in  his  representative  capacity  it  is  not  oompetonl 
to  establish  and  adjudge  an  individual  liability  against  him. 

■nODTORS    AND  ADMINIffrRATORfl — ^LIABILITY — MiSJOINDSB   OF    AcniOII& 

An  action  by  one  executor  against  a  ooexecntor  alleging  negligence 
and  dereliction  of  duty,  and  asking  that  he  be  removed  from  his  tmsti 
eannot  be  joined  with  an  action  for  an  accounting  by  a  partnership  in 
which  the  estate  has  an  interest  with  other  persons  aot  oonneoted 
therewith. 

AUBOUTORS    AMD  ADMINISTBAT0B8— JOIMT    LlABILnT.— GoexecntOTB    who 

give  a  Joint  bond  are  treated  in  law  as  one  and  the  same  person,  and 
whatever  each  one  does  is  to  be  taken  as  the  act  of  alL 

KziOOTOBfl    AND    ADMINISTRATORS — LlABIUTT    07    Gk)KXSCIJTOR.— If    one 

executor  by  his  negligence  suffers  his  coexecutor  to  waste  the  estate, 
when,  by  the  exercise  of  reasonable  diligence,  he  could  have  prevented 
itk  he  is  responsible  for  the  loss. 

IxROOTOBS  AMD  Admimistratobs — AoTiOMs  BiTWKSM. — One  executor  oaa- 
aot  sue  his  coexecutor  for  money  or  property  ia  his  hands  belonging 
to  the  estate. 

JBsaouTORS  AND  ADMINISTRATORS — A0TION8  BT— pARTixs.— All  of  the  exeo> 
ntors  should  join  as  plaintiffs  in  an  action  for  an  accounting  by  a  part- 
nership ia  which  the  estate  is  interested,  but  if  the  aotioa  is  brought 
by  one  executor,  and  his  coexecutors  are  made  parties  defendant,  aad 
appear  without  objection  to  the  misjoinder  of  parties  before  Judg- 
ment»  the  failure  to  name  them  as  parties  plaintiff  is  not  fataL 

■laOVTORS  AND  ADMIMISTRATOBS — PaBTNBRSHIP,  BwROT  OF  CONTIKUANOa 

BT  BXBCUTOR&— -If  exeoutors^  in  compliance  with  a  provisioa  of  a  will^ 
oontinne  to  carry  on  a  partnership  business,  in  which  the  testator 
was  a  partner,  upon  the  same  terms  that  the  business  was  conducted 
in  his  lifetime,  a  new  partnership  is  thus  created,  oompoeed  of  Iba 
executors  and  the  surviving  partner. 
CnoDTORS  AMD  Admini8Tbator8— Partmkbshif,  Dutibs  OF.— -I^  after  the 
death  of  a  testator,  his  partnership  business  is  continued  by  his  exeo> 
atora,  they  become  partners  with  the  surviving  partner*  and  it  is  the  duty 
of  all  of  the  partners  to  devote  their  time  and  best  endeavors  to  carry 
OQ  tha  business,  and  promote  the  prosperity  of  the  partnership.  Ia 
the  absence  of  any  special  agreement  between  them  as  to  a  division  of 
labor^  each  most  give  hit  time  and  attention  to  tho  oondaet  of  tha 
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Imsineas  withoat  compensation,  and  without  regard  io  the  relative 
valae  of  the  serTices  of  the  several  partners. 

pABTN£Et3HiP— NiGLiOBNOs  07  Pabtn  K&.— -If  partners  share  alike  in  th^ 
control  and  labor  of  the  partnership  bosiness,  one  of  them  cannot  sit 
passively  by,  indifferent  to  the  interests  of  the  firm,  and,  after  neglect- 
ing to  use  reasonable  diligenoe  himself,  hold  the  others  responsible  ta 
the  firm  for  a  like  indifference  or  negligence. 

Wmrnsia — BrpsBT  Evidbnob. — An  issne  as  to  business  negligence  be* 
tween  parties  must  be  determined  from  facts,  and  not  from  the  opin* 
ions  of  witnesses. 

W.  C  Hook  and  D.  M.  Valentine^  for  the  appellant 

E.  Hagan^  Hayden  &  Hayden^  T.  A.  Hurdy  and  L.  B.  A  8,  E. 

Wheats  for  the  appellees. 

^•*  Johnston,  J.  In  the  year  1878  M.  H.  Insley,  Daniel 
Shire,  and  E.  R.  Kellogg  formed  a  partnership  under  the  firm 
name  of  Insley,  Shire  A  Co.,  with  a  view  of  carrying  on 
hanking  and  other  lines  of  business  at  Leavenworth,  Kansas. 
About  a  year  afterward  Kellogg  withdrew  from  the  firm,  and 
Insley  and  Shire  continued  the  business  as  equal  partners, 
without  a  change  in  the  name  of  the  firm.  The  partnership 
had  no  established  capitaU  nor  was  there  any  fund  set  aside 
for  that  purpose.  Each  partner  deposited  a  certain  amount 
of  money  to  his  personal  credit,  subject  to  be  checked  out  by 
himself  at  will.  The  two  principal  lines  of  business  in  which 
the  firm  was  engaged  were  private  banking  and  the  manufac- 
tare,  construction,  and  sale  of  bridges,  but  it  also  appears  that 
they  were  interested  in  real  estate,  mining,  and  other  business 
ventures,  some  of  which  were  profitable  and  some  unprofit- 
able. In  Jane,  1832,  Shire  died,  leaving  a  will,  under  which 
Ann  M.  Shire,  James  W.  Gaw,  and  Levi  Wilson  were  ap- 
pointed  as  executors,  who  were  empowered  to  manage  and 
^**  control  the  property  of  the  deceased  until  it  should  be 
distributed  in  accordance  with  the  provisions  of  the  will,  in 
one  of  which  the  testator  authorized  the  executors  **  to  con- 
tinue my  present  business  as  long  as  they  may  deem  besf 
The  persons  appointed  duly  qualified  and  gave  a  joint  bond 
for  the  faithful  performance  of  their  duties,  conditioned  as 
required  by  law.  No  inventory  of  the  partnership  was  made, 
nor  were  any  steps  taken  to  ascertain  what  the  interest  of  the 
deceased  was  in  the  partnership.  They  did  not  take  the  part- 
nership property  into  their  possession,  nor  was  it  given  over 
to  the  possession  and  control  of  the  surviving  partner.  Insley 
gave  no  bond,  and  did  not  undertake  the  management  of  the 
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partnership  estate  as  be  might  have  done  under  the  statute, 
but  the  executors  and  Insley  togetlier  determined  to  continue 
the  partnership  business  as  it  had  been  previously  carried  on 
during  the  lifetime  of  Shire.     Gaw,  who  was  a  brother  in 
law  of  the  testator,  was  the  active  executor  in  carrying  out 
the  provisions  of  the  will,  and  from  February  1,  1884,  under 
an  agreement  with  his  coexecutors,  he  devoted  most  of  his 
time  to  the  partnership  business,  as  the  representative  of  the 
Shire  interest,  for  which  he  was  to  receive  $1,000  annually. 
He  continued  to  act  in  this  capacity  and  to  receive  the  stipu* 
lated  salary  for  his  services  until  February,  1887.     Heavy 
losses  were  suffered  by  the  partnership  prior  to  December, 
1887,  when  a  run  was  made  upon  the  bank,  which  compelled 
an  assignment  and  transfer  of  the  property  for  the  benefit  of 
creditors.     Soon  afterward  this  action  was  brought  by  Ann 
M.  Shire,  as  she  alleges  in  her  petition,  '*as  well  in  her  indi- 
vidual right  as  she  does  as  one  of  the  executors  of  the  last 
will  of   Daniel   Shire,  deceased."     It  was   brought  against 
James  W.  Gaw  and  Levi  Wilson,  two  of  the  executors  of  the 
last  will  and  testament  of  Daniel  Shire,  deceased,  and  also 
M.  H.  Insley,  A.  J.  TuUock,  Samuel  C.  Milligan,  W.  H.  Chap- 
lin, and  the  First  National  Bank  of  Leavenworth,  Kansas. 
In  her  petition  she  stated  substantially  that  the  defendants 
other  than  TuUock  and  the  bank  had  conspired  together  to 
defraud  her;  that  the  estate  has  been  ^'*  mismanaged;  thi( 
the  business  of  Insley,  Shire  &  Co.  had  been  negligently  con*' 
ducted,  by  which  great  loss  had  occurred;  that  the  property 
and  assets  of  the  estate  and  partnership  had  been  wasted  and 
diverted,  resulting  in  insolvency  and  business  disaster.     She 
asked  for  the  appointment  of  a  receiver  to  take  possession  of 
the  property  and  assets  of  Insley,  Shire  &  Co;  that  certain 
transfers  might  be  adjudged  to  be  void,  and  that  an  account- 
ing should  be  had  of  the  partnership  business,  and  that  the 
partnership  should  be  dissolved.     A  further  prayer  is  that 
James  W.  Gaw  and  Levi  Wilson  should  be  removed  from  the 
position  of  executors  of  the  estate  of  Daniel  Shire,  deceased. 
Insley  answered,  denying   the  wrong   and   mismanagement 
charged,  as  did  also  Gaw  and  Wilson.     The  answer  of  Milli* 
gan  was  a  general  denial. 

After  the  issues  were  joined,  the  cause  was  referred  to  m 
referee,  who,  after  trial,  made  an  elaborate  report  of  ths 
facts  and  law.  An  accounting  of  the  business  was  madoi 
and  among  other  facts  it  was  found  that  the  plaintiff,  on 
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account  of  her  sex  and  infirmities^  had  taken  no  part  in  the 
administration  of  the  estate;  that  James  W.  Qaw  was  the 
controlling  and  active  executor  thereof;  that  the  bridge  busi- 
ness of  Inslejy  Shire  A  Co.,  under  the  control  of  Tullock,  had 
been  well  managed  and  profitable;  that  the  banking  business 
had  been  badly  managed,  the  clerks  and  employees  connected 
with  the  same  having  been  negligently  selected;  that  they 
had  abstracted  and  misappropriated  large  sums  of  money, 
and  that,  from  May  1,  1885,  to  December  6,  1887,  the  bank 
had  been  despoiled  of  $29,832.98  by  and  through  the  fraud  of 
the  employees.  It  was  found  that  Insley  had  fiiiled  to  exer* 
oise  due  skill,  diligence,  and  care  in  supervising  the  affairs  of 
the  bank,  by  reason  of  which  great  losses  occurred;  that  at 
the  close  of  the  partnership  business  the  plaintiff  had  over- 
drawn her  account  in  the  bank  to  the  extent  of  $30,104.27,  and 
that  she  was  allowed  to  so  improvidently  overdraw  her  account 
because  of  the  omission  of  Insley  to  keep  accurate  and  intelli- 
gible accounts  of  the  business.  It  was  also  found  that  James 
W.  Gaw  had  failed  to  exercise  ordinary  care,  diligence,  and 
^^  watchfulness  in  attending  to  the  partnership  business, 
and  had  not  administered  the  Shire  estate  as  the  law  requires; 
that  he  did  not  inform  himself  of  the  condition  of  the  partner- 
ship business,  kept  no  accounts,  and  rendered  no  statements 
thereof,  and  that  he  kept  no  check  upon  the  bad  habits  of 
the  employees,  although  he  was  paid  a  salary  of  $1,000  per 
annum  for  the  performance  of  such  duties.  In  regard  to  the 
wrongdoing  of  the  employees,  there  was  an  express  finding 
that  neither  Insley  nor  Gaw  "participated  in  any  of  the 
fraudulent  transactions  herein  mentioned  or  in  any  of  the 
fruits  thereof,  nor  did  they  have  actual  knowledge  of  the  same; 
but  they  were  negligent  as  herein  stated,  and  by  reason  of  such 
negligence  are  chargeable  with  such  losses  as  herein  found." 
In  the  statement  of  account  the  referee  found,  after  charging 
Insley  with  the  illegal  abstractions  and  defalcations  of  em- 
ployees and  other  losses,  that  there  was  due  from  him  to  the 
partnership  estate  $13,465.43;  that  there  was  due  from  Milli« 
gan  to  the  partnership  the  sum  of  $34,671.89,  and  it  was 
recommended  that  judgment  should  be  entered  in  accordance 
with  these  findings;  and  further,  that  James  W.  Gaw  ought 
to  be  removed  from  his  trust  as  executor  of  the  Shire  estate. 
The  report  of  the  referee  was  taken  up  by  the  district  courti 
and  upon  the  same  evidence  radical  changes  were  made  in 
the  findings  of  the  referee;  some  were  modified,  others  were 
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eliminated,  and  additional  findings  were  also  made.  The 
coari  materially  reduced  the  liability  of  Insley,  but  found 
that  there  was  a  joint  negligence  on  the  part  of  Insley  and 
Gaw,  by  reason  of  which  they  were  jointly  and  severally 
liable  to  the  partnership  in  the  sum  of  $8,555,  and  the  court 
undertook  to  determine  as  between  them  the  individual  lia* 
bility  of  each.  Judgment  was  accordingly  rendered  against 
them,  and  it  was  further  adjudged  that  the  firm  of  Insley, 
Shire  A  Co.  should  recover  of  Milligan  $39,121.42..  Judg- 
ment  was  rendered  in  favor  of  the  other  defendants,  and  it 
was  provided  that  the  costs  incurred  should  be  paid  one-half 
out  of  the  assets  of  the  partnership  and  the  other  by  Insley 
and  Gaw. 

^^  Several  objections  are  made  to  the  findings,  rulings, 
and  judgment  of  the  trial  court  It  is  urged  that  in  the  pro* 
ceeding  there  is  a  mingling  of  parties  and  issues  not  in  keep- 
ing with  good  practice  nor  warranted  by  the  rules  of  law» 
There  is  good  cause  for  this  objection.  Ann  M.  Shire,  who  is 
an  executrix,  brings  an  action  as  executrix  against  Gaw  and 
Wilson  as  coexecutors,  alleging  waste  and  unfaithful  admin* 
istration,  and  asking  that  they  be  removed  from  their  trusts 
as  executors.  Although  she  sues  them  only  as  executors,  she 
attempts  to  hold  them  personally  liable,  and  judgment  was 
actually  rendered  against  Gaw  individually.  In  her  petition 
she  describes  them  as  executors,  and  from  the  averments  of 
the  petition  and  the  kind  of  relief  which  is  asked  against 
them  there  can  be  no  question  but  that  they  were  sued 
in  their  representative  capacity.  The  action  having  been 
brought  against  them  in  that  capacity,  it  is  not  competent  to 
establish  and  adjudge  an  individual  liability  against  them* 
She  also  brings  the  action  in  her  individual  capacity  against 
the  executors  of  the  estate,  but  whatever  this  aspect  of  the 
case  may  count  for,  it  does  not  warrant  a  judgment  against 
them  as  individuals.  The  petition  which  she  files,  however, 
in  its  whole  scope,  relates  largely  to  partnership  matters,  and 
its  main  purpose  appears  to  be  to  obtain  an  aecounting  of 
the  partnership  business.  This  could  not  be  accomplished 
by  her  as  an  individual.  It  is  true  that  she  is  an  heir  and 
legatee,  and  is  therefore  interested  in  the  estate,  but  there  are 
several  children  and  other  legatees  who  are  also  interested^ 
and  who  are  not  parties  to  the  proceeding. 

No  settlement  of  the  estate  has  ever  been  made,  nor  does 
there  appear  to  have  been  any  order  of  the  probate  court  for 
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the  payment  of  legacies,  or  the  distribution  of  the  estate.  She 
has  no  right,  as  an  individaal,  at  this  time,  to  bring  an  action 
in  behalf  of  the  partnership  against  its  employees  for  the  re- 
covery of  money  due  to  the  partnership,  or  for  losses  occa- 
sioned  by  their  neglect  or  wrongdoing.  Although  she  is  jointly 
concerned  in  the  execution  of  the  trust,  she  brings  an  ^'* 
action  in  her  representative  capacity  against  her  coexecutors 
on  account  of  negligence  and  dereliction  of  duty  for  which 
all  were  in  a  measure  responsible.  Under  the  law  coexecu- 
tors  are  to  be  treated  as  one  and  the  same  individual,  and 
whatever  each  one  does  is  to  be  taken  as -the  act  of  all — their 
authority  being  joint  and  entire:  Schouler  on  Executors,  sec. 
400.  In  this  case  a  joint  bond  was  given,  and  the  effect  of 
this  act  was  to  make  each  executor  liable  for  the  default  of 
the  others  during  the  continuance  of  the  joint  executorship. 
A  separate  bond  might  have  been  given  by  each  under  the 
statute;  yet,  as  the  plaintiff  chose  to  join  with  the  others  in 
the  giving  of  the  bond,  she  made  herself  liable,  although  she 
may  have  been  without  fault,  for  the  waste  and  improper  ad- 
ministration of  her  associates:  Schouler  on  Executors,  sec 
406;  7  Am.  &  Eng.  Ency.  of  Law,  216,  and  cases  cited. 

There  are  cases  where  one  executor  is  not  answerable  for 
the  neglect  or  bad  faith  of  the  others,  but  where  one,  by  his 
own  negligence,  suffers  another  to  waste  the  estate,  when  by 
the  exercise  of  reasonable  diligence  he  could  have  prevented 
it^  he  will  be  held  responsible  for  the  loss.  One  of  the  reasons 
why  more  than  one  executor  is  appointed  is,  that  one  may 
watch  over  and  correct  the  conduct  of  the  other.  It  would 
hardly  do  to  say  that  one  who  has  taken  upon  himself  the 
execution  of  a  trust  may,  without  incurring' responsibility, 
leave  the  whole  care  of  the  estate  upon  others.  Mrs.  Shire, 
after  accepting  the  trust,  could  not  ignore  the  duties  incum- 
bent upon  her  and  escape  liability.  She  still  retains  the 
trusti  and  yet  she  seeks  to  recover  against  her  coexecutors. 
As  a  rule  one  person  holding  such  trust  relation  cannot  sue 
and  recover  from  another  in  his  representative  capacity. 
"  Being  coexecutors,  the  possession  of  the  funds  of  the  estate 
by  either  is  possession  of  the  other,  the  possession  being  in 
law  a  joint  one.''  And  so  it  has  been  held  that  one  executor 
cannot  sue  his  coexecutor  for  money  or  property  in  his  hands 
belonging  to  the  estate  of  the  deceased:  Taylor  v.  JIfinton, 
45  Kan.  17.  If  Oaw  was  guilty  of  bad  faith,  neglect,  or 
wrongdoing  the  plaintiff  could  ^^  have  taken  steps  to  have 
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had  him  removed  in  the  manner  prescribed  by  statute,  and 
then  legatees  and  distributees  could  have  required  him  to 
account  for  property  misappropriated  or  for  losses  occurring 
through  his  maladministration.  Apart  from  these  considera* 
tionSy  Insley  was  not  concerned  in  the  controversy  between 
the  coexecutors.  He  was  not  an  executor,  nor  did  be  hold 
any  other  direct  trust  relation  to  the  estate.  The  questions 
of  whether  they  acted  in  bad  faith  toward  each  other,  and 
whether  they  were  negligent  toward  the  estate,  and  for  that 
reason  should  have  been  removed  from  their  trusts,  has  no 
proper  place  in  the.  partnership  accounting  between  Insley 
and  those  who  held  the  other  partnership  interests. 

There  is  the  further  contention  that  the  plaintiff  could  not 
maintain  an  action  against  Insley  for  the  purpose  of  obtain- 
ing an  accounting  of  the  partnership  business.  This  oonten* 
tion  is  based  upon  the  idea  that  all  of  the  executors  represent 
the  Shire  interest  in  the  partnership,  and,  as  the  estate  is  joint 
and  entire,  the  executors  are  to  be  considered  in  law  as  one 
person,  and  all  of  them  must  join  as  plaintiffs.  This  is  the 
correct  rule,  and  all  three  of  the  representatives  of  the  estate 
should  have  joined  in  bringing  the  action  for  an  accounting 
with  Insley:  7  Am.  &  Eng.  Bncy.  of  Law,  860,  and  cases 
eited;  11  Am.  A  Eng.  Ency.  of  Law,  1033.  No  proper  objec- 
tion, however,  was  made  on  account  of  the  nonjoinder  of 
Gaw  and  Wilson,  and,  as  they  were  made  defendants  in  the 
action  in  their  representative  capacity,  and  remained  in  the 
court  throughout  the  proceeding,  while  the  accountiog  was 
being  made,  the  failure  to  name  them  as  plaintiffs  cannot  be 
regarded  as  a  fatal  objection.  Treating  the  proceeding,  then, 
as  one  in  which  all  of  the  representatives  x>t  the  estate  had 
joined  in  asking  an  accounting  of  the  partnership  businesS| 
the  question  remains  as  to  the  liability  of  Insley*  Insley 
and  Shire,  as  we  have  seen,  were  equal  partners.  When 
Shire  died  Insley  did  not  give  a  bond  and  take  possession  of 
the  partnership  property  as  surviving  partner,  as  he  might 
have  done  under  the  statute.  ^^  The  death  of  Shire  operated 
to  dissolve  the  partnership,  but  it  appears  that  by  a  mutual 
ilrrangement,  and  in  accordance  with  the  provisions  of  the 
will,  the  business  was  continued  by  the  executors  upon  the 
same  terms  as  it  was  during  the  lifetime  of  Daniel  Shire. 
This  arrangement  had  the  effect  of  creating  a  new  partner- 
ship, composed  of  the  executors  on  one  side  and  Insley  on 
the  other. 
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Some  attempt  is  made  to  hold  Insley  to  the  liahility  of  a 
surviving  partner  under  the  law,  but,  from  the  testimony,  it  is 
clear  that  he  was  not  so  regarded  or  treated  by  any  of  the  par- 
ties. He  did  not  assume  title  and  control  as  surviving  partner. 
No  bond  was  given  by  him;  no  inventory  of  the  partnership 
estate  was  made;  and  he  did  not  undertake  the  management 
of  the  partnership  estate  as  surviving  partner.  On  the  con- 
trary, all  the  parties  united  in  the  control  and  possession  of 
the  property;  the  executors,  representing  the  Shire  interest, 
and  Insley,  representing  his  own,  they  joined  together  in  car- 
rying on  the  business  until  it  was  discontinued.  They  were 
partners  to  all  intents  and  purposes,  and  all  alike  equally 
owed  the  duties  of  partners  to  each  other.  There  was  no 
agreement  for  a  division  of  labor  between  the  executors  on 
one  side  and  Insley  upon  the  other.  Insley  was  not  employed 
to  represent  the  executors  or  to  attend  to  the  business  of  the 
partnership  for  the  estate.  It  is  true  that  he  devoted  most 
of  his  time  and  attention  to  the  partnership  business,  but, 
from  1885,  Qaw  was  employed  on  behalf  of  the  estate  to 
attend  to  the  Shire  interest  in  the  partnership,  and  he 
received  an  annual  salary  of  $1,000  as  compensation  for  his 
services.  There  is  a  finding  by  the  referee  that  he  under- 
took to  represent  the  Shire  interest  in  the  partnership,  and 
was  continuously  so  engaged  down  to  the  close  of  the  bank. 

The  claim  that  Insley  was  general  manager  for  the  firm, 
and  liable  as  such,  is  not  sustained  by  the  record.  While 
he  was  active  in  the  management  of  the  affairs  of  the  firm, 
he  was  not  appointed  nor  employed  as  manager,  nor  did  he 
hold  any  ofiBcial  position  which  made  him  the  representative 
of  the  ^^^  estate  in  the  firm  business.  There  was  no  agree- 
ment that  he  should  receive  compensation  as  manager  or 
agent  for  the  firm,  and  none  was  allowed  or  paid.  It  is  true 
that,  when  the  controversy  arose  between  the  parties,  a  credit 
was  entered  and  a  claim  for  extra  services  made,  but,  as 
there  was  no  such  agreement,  it  was  not  allowed,  and  it 
appears  to  have  been  abandoned.  So  far  as  the  partnership 
accounting  is  concerned  Insley  is  to  be  treated  as  a  one-half 
owner  and  the  Shire  estate  as  the  owner  of  the  other  half 
interest.  The  three  executors  are  to  be  regarded  as  one  per- 
son, and  together  they  sustain  the  same  relation  to  Insley  as 
Shire  did  in  his  lifetime.  Insley  owed  them,  as  partners,  no 
higher  duty  or  any  greater  diligence  than  he  would  have 
owed  to  Shire  under  similar  circumstances  if  he  had  been 
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alive.  It  was  the  duty  of  the  partners  to  derote  their  time 
and  best  endeavors  to  carry  on  the  business,  and  promote  the 
prosperity  of  the  partnership.  In  the  absence  of  any  special 
agreement  between  them  as  to  the  division  of  labor,  each 
should  give  time  and  attention  to  the  conduct  of  the  business 
without  compensation,  and  without  regard  to  the  relative 
value  of  the  services  of  the  several  parties:  Parsons  on  Part* 
nership,  3d  ed.,  244;  17  Am.  i&  Eng.  Biicy.  of  Law,  1056. 
Scrupulous  good  faith  and  reasonable  diligence  is  required 
from  each  to  the  other,  and  all  losses  caused  by  culpable 
neglect  of  duty  or  bad  faith  on  the  part  of  a  partner  are 
chargeable  against  him  in  favor  of  the  firm.  ''A  fair  degree 
of  care  only,  however,  is  required.  An  honest  mistake  of 
judgment,  or  a  trivial  departure  from  the  partnership  agree- 
ment in  cases  of  emergency,  will  not  impose  the  burden  of 
the  losses  of  the  firm  upon  the  deviating  partner":  17  Anu 
A  Eng.  Ency.  of  Law,  1219. 

A  partner  of  equal  responsibility,  and  who  himself  is 
indifferent  to  his  own  interest  or  guilty  of  negligence,  is 
hardly  in  a  position  to  claim  and  recover  for  the  entire  losses 
resulting  from  the  negligence  of  both.  In  this  case  the  duty 
of  carefully  selecting  employees  and  supervising  the  business 
of  the  partnership  rested  equally  upon  Insley  and  the  repre* 
sentatives  ®®'  of  the  estate;  and  yet  we  find  tiiat  the  entire 
loss  resulting  from  the  fraud  and  defalcation  of  employees  was 
placed  upoti  a  single  partner.  The  principal  losses  resulted 
from  the  action  of  Milligan  in  abstracting  and  purloining 
money  from  the  bank.  Oaw,  who  was  giving  special  atten- 
tion to  the  interests  of  the  Shire  estate,  procured  the  employ* 
ment  of  Milligan,  who  was  a  relative,  and  there  is  testimony 
that  Milligan  was  employed  and  placed  on  the  working  force 
of  the  bank  as  the  representative  of  the  Shire  estate.  •  It  was 
as  much  the  duty  of  those  representing  the  estate  to  exercise 
m  watchful  care  over  the  conduct  of  Milligan  and  other 
employees  as  it  was  of  Insley.  The  accounts  which  he  fraudu- 
lently manipulated  and  the  books  which  he  falsified  were 
under  the  eyes  and  supervision  of  the  partners.  Why,  then, 
should  Insley  account  for  all  these  losses?  If  Shire  had  been 
alive,  and  bad  selected  Milligan  as  an  employee,  and  he  had 
been  guilty  of  frauds  similar  to  those  charged  against  him, 
and  if  there  had  been  no  other  division  of  labor  or  responsi- 
bility between  Insley  and  Shire  than  did  exist  while  they 
were  partners,  how  could  Shire  have  claimed  that  Insley 
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flhould  bear  all  the  losses  resulting  from  the  frauds  and 
peculations  of  Milligan? 

It  appears  that  the  methods  by  which  Milligan  abstracted 
and  purloined  the  money  of  the  firm  were  so  ingenious  as  to 
almost  baffle  the  skill  of  expert  accountants,  and  several 
weeks  were  consumed  by  them  before  they  were  able  to  an- 
oover  the  fraud  and  determine  by  whom  the  money  was 
taken.  Insley  was  not  a  book-keeper  nor  an  expert  account- 
ant, and  no  reason  is  seen  why  he  should  be  held  to  a  higher 
degree  of  care  with  respect  to  the  books  than  those  represent- 
ing the  other  interests.  Where  partners  share  alike  in  the 
coutrol  and  labor  of  business  one  of  them  cannot  sit  pas- 
sively by,  indifferent  to  the  interests  of  the  firm,  and  after 
neglecting  to  use  reasonable  diligence  himself,  hold  the  other 
responsible  to  the  firm  for  a  like  indifference  or  negligence. 
It  does  not  appear  that  Insley  had  any  special  skill  as  a 
banker,  and  as  a  partner  ®^^  he  cannot  be  held  for  the  lack 
of  skill  in  that  respect  His  partners  had  a  right  to  expect 
reasonable  care  and  diligence  from  him  in  assisting  to 
carry  on  the  business,  but  they  knew  what  his  capabilities 
were  when  they  entered  into  business  with  him,  and  therefore 
have  no  right  to  complain  of  a  lack  of  ability  or  skill.  The 
charge  of  bad  faith  and  of  conspiracy  with  Oaw  was  not  sus- 
tained because  there  was  an  express  finding  that  Insley  did 
not  participate  in  any  of  the  fraudulent  transactions  of  the 
employees  or  in  any  of  the  fruits  thereof,  and,  more  than  that, 
that  he  had  no  knowledge  of  the  same.  It  is  clear  that  the 
accounting  was  made  upon  an  incorrect  theory.  The  liabil- 
ity of  Insley  was  extended  beyond  what  was  warranted  by 
the  evidence  or  the  law,  and  hence  the  judgment  cannot  bo 
sustained. 

There  were  some  rulings  upon  the  admission  of  testimony 
which  weie  so  erroneous  as  to  require  a  reversaL  Testimony 
was  received,  over  objection,  that  was  unquestionably  incom- 
petent. Witnesses  were  asked  if  books  were  kept  in  a  cer> 
tain  manner,  and  if  money  was  abstracted,  and  no  exami- 
nation was  made  to  discover  the  fraud  or  robbery,  could 
the  witness  say  that  due  diligence  and  care  were  exercised 
by  the  manager?  Several  other  questions  were  allowed  in 
which  the  witnesses  were  asked,  in  effect,  whether  those  in 
charge  of  the  bank  had  exercised  due  diligence  in  its  man- 
agement. Aside  from  the  unwarranted  assumptions  of  fact, 
(he  testimony  related  to  a  matter  which  was  not  the  subject 
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of  el^rt  testimony.  The  question  whether  the  parties  were 
negligent  was  the  principal  point  in  oontroversy,  and  should 
have  been  determined  from  faots,  and  not  from  opinions: 
Monroe  y.  Laitiny  25  Kan.  852;  KansoM  Pac,  Ry.  Co.  y.  Peavey^ 
29  Kan.  177;  U  Am.  Rep.  630;  Dow  y.  Julien,  82  Kan.  678; 
Solomon  B.  B,  Co.  v.  Jones^  84  Kan.  463. 

The  judgment  of  the  district  court  against  Insley  and  Gaw 
will  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings,  in  accordance  with  the  views  herein  expressed. 

All  the  justices  concurring. 


EXBOUTORS    AND  ADMIKISTRATOBS— LlABILlTT  OV    OOSZIOUTOBS.— Jolat 

admiaUtraton  are  respoiiBible  jointly  and  sayerally,  aaoh  for  hii  own  act 
and  also  for  the  acts  of  eaoh  other.  To  aroid  thia  responsibility  lor  eaok 
other  they  ihould  exeonte  several  bonds:  Clarke  v.  States  0  Gill  4  J.  288; 
20  Am.  Deo.  676,  and  note.  Bxecntors  and  adininistratora  are  not  liable 
for  eaoh  other's  aets  unless  there  be  oonniranoe  or  ^roes  negligenoe:  Lenoir 
T.  Winn,  4  Desaos.  Eq.  66;  6  Am.  Dea  697*  An  exeontor  ia  liable  only  for  his 
own  aots  or  defanltit  Atcheson  t.  Bobertmm,  8  Rich.  Bq.  132;  66  Am.  Dee. 
634^  and  note.  See^  espeoially,  the  extended  notes  to  Dootiitle  t.  Xeisi^  II 
Am.  Deo.  889,  and  /one**  Appail,  42  Am.  Deo.  291. 

SxsouTOBS  AHD  Administbatobs.  Liability  for  neglect:  See  the  ex- 
tended note  to  Thonuu  t.  WkUe,  14  Am.  Dea  66. 

SxBOirroBS  and  ADMiNiffrBATOBS—BrrBor  of  Oabbthto  ok  Pabtbbb- 
smr  BT.-^Wliere  the  exeontor  of  a  deoeased  partner  oarries  on  the  business 
with  the  •urviying  partners  the  exeontor  beoomes  a  oopartner,  and  ia  liable 
pereonaUy  for  the  debts  of  the  oompany:  Aleo/p  t.  MadnBr,  8  Oonn.  684;  M 
Am.  Deo.  703^  and  aotiw    6m  the  oilended  aoto  Is  WUd  w.  IkmiifOf%  Wl 
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Baltimobb  &  Ohio  R  R  Go.  v.  Babgib. 

[80  Mabtlamd,  28.] 

Bailboad  Oompakib8~-Damaqi8  vor  Assault— EviDBNCB.— In  an  aotion 
Agauut  »  nulroad  oompany  by  a  paneager  to  recorer  for  an  assault 
mad*  OD  him  by  the  condnotor  on  a  train,  eridenoe  to  show  that  on  some 
other  occasion,  and  on  a  day  different  from  that  of  the  alleged  assaulti 
•ach  passenger  had  used  abusive  and  profane  language  to,  and  made 
threats  against,  the  same  conductor,  is  inadmissible. 

Railroad  Gompakiis — Assault  oir  Passsnobb  bt  CoKDuoroR. — A  rail- 
road company  is  liable  for  an  a«iaalt  made'  by  its  conductor  upon  a 
passenger,  although  the  assault  is  provoked  by  profane  and  abusive 
language  «sed  by  the  passenger  to  the  conductor  without  provooa- 
tion« 

Railroad  Oompaitibs — ^Liabilitt  ior  Assault  bt  Gonduotor — Proto* 
OATiON  AS  MrrioATiON  OF  Damaobs. — ^The  provocation  offered  by  r 
lailroad  passenger  in  using  profane  and  abusive  language  to  the  con- 
dnctor  on  the  train,  if  of  such  character  as  to  naturally  arouse  the  pas- 
■icns  of  men  of  ordinary  temperament^  and  not  too  remote  in  time,  is 
admissible  in  mitigation  of  damages  in  an  action  against  the  railroad 
oompany  to  recover  for  such  assault. 

Railroad  Oompakibs— Assault  vr  Gonduotor — ^Bxbmplart  Damaobs. 
If,  in  an  action  by  a  passenger  to  recover  of  a  railroad  company  for  aR 
assault  committed  by  its  conductor,  the  evidence  is  conflicting  as  to  the 
provocation  offered  by  the  passenger  in  using  profane  and  abusive  Ian* 
goage  to  the  conductor  the  court  cannot  instruct  the  jury,  as  matter  of 
laWy  not  to  award  punitive  damages  for  the  assault  The  jury  may  prop* 
erly  be  instructed  to  consider  the  character  of  the  assault  and  the  conduct 
of  both  parties,  and  award  such  punitive  or  exemplary  damages  as  the 
eirenmstances  may  require. 

Railroad  Oomparibs— Assault  bt  CoNDUoroR— Bzrkplart  DAMAoae, 

An  assault  by  a  railroad  conductor  npon  a  passenger,  though  provoked 

by  profane  and  abusive  language,  is  not  justified  thereby^  nod  rendsss 

the  railroad  oompany  liable  in  exemplary  damages. 

(819) 
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J.  O.  Lane^  J.  K.  Oowen^  and  H.  H.  Keedy^  Jr^  for  iha  ap* 
pellant 

J^.  /.  Nehon^  for  the  appellee. 

*®  Boyd,  J.  This  was  an  action  brought  by  Theophilns 
Barger,  the  appellee,  against  the  Baltimore  &  Ohio  Rail- 
road Company,  for  an  alleged  assault  upon  him  by  the  con* 
ductor  in  charge  of  the  train  on  which  the  appellee  was  a 
passenger.  The  evidence  was  conflicting  as  to  the  conduct 
of  Barger*  He  testified  that  he  was  riding  on  the  step  of  the 
rear  car,  as  the  train  was  crowded;  that  when  the  conductor 
eame  out  on  the  platform  h«y  handed  him  his  ticket,  and  re- 
marked to  the  conductor:  *^  You  did  not  get  all  your  tickets 
to-night";  that  the  conductor  accused  him  of  applying  an  op- 
probious  epithet  to  him,  which  he  denied,  and  the  conductor 
struck  him  with  his  fist  and  then  with  his  lantern.  The  con* 
ductor  testified  that  he  collected  Barger's  ticket,  who  then 
said  to  him:  ^'  You  thieving  s— —  of  a  b— — ,  you  had  better 
get  them  all  or  I'll  report  you.''  He  acknowledged  that  he  then 
struck  Barger  with  his  fist,  and  claimed  that  the  latter  grabbed 
him  by  the  collar,  and  he  (the  conductor)  then  struck  him 
with  his  lantern,  just  as  the  train  was  leaving  Knoxville.  It 
is  admitted  that  the  difficulty  occurred  between  the  points  enif 
braced  in  appellee's  ticket,  which  was  good  from  Brunswick 
to  Weverton.  The  conductor  further  testified  that  when 
they  reached  Weverton,  he  said:  "  If  you  want  any  more  ■•. 
out  of  me  I  will  get  down  with  you";  and  Barger  replied: 
^I  have  got  you  just  where  I  want  you,  and  will  sue  the 
oompany.'' 

The  witness  was  then  asked  by  the  defendant's  attorney 
^  if  before  this,  on  some  other  occasion,  and  on  a  different 
day,  Barger  had  used  abusive  and  profane  language  to  him 
on  the  train,  and  made  threats  against  the  witness."  That 
was  objected  to,  and.  the  court  refused  to  let  the  question  be 
asked  or  answered.  This  ruling  of  the  court  is  brought  here 
for  review  by  the  first  bill  of  exceptions.  Without  deciding 
how  far,  if  at  all,  that  character  of  testimony  would  be  ad« 
missible  in  a  case  of  this  kind,  if  properly  presented,  it  is 
■lanifest  that  the  evidence  disclosed  in  the  record  is  too  re* 
mote  and  indefinite.  It  was  not  stated  how  long  before,  on 
what  oooasion  or  what  day  it  occurred,  although  it  is  affirmik> 
tively  shown  that  it  was  on  a  day  different  from  that  of  th» 
assault.    The  ruling  of  the  court  was  therefore  clearly  right* 
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If  any  authority  be  necessary,  the  case  of  OaUh$r  v.  Bloymff 
11  Md.  636,  is  in  point. 

At  the  conclusion  of  the  testimony  the  plaintiff  offered  two 
and  the  defendant  eight  prayers.  Both  of  the  former  were 
granted,  and  all  of  the  defendant's  were  rejected,  with  the 
exception  of  the  seventh.  The  rulings  of  the  court  in  these 
prayers  are  presented  by  the  second  bill  of  exceptions.  The 
first,  third,  fourth,  and  eighth  prayers  of  the  defendant  deny 
the  right  of  the  plaintiff  to  recover  at  all,  if  the  jury  believed 
the  facts  stated  in  them. 

The  first  is,  in  substance,  that  if  the  jury  believed  the 
plaintiff  used  foul  and  abusive  language  to  the  conductor 
which  caused  or  provoked  the  assault  complained  o(  and 
that  in  making  said  assault  the  conductor  was  not  acting  for 
the  defendant,  and  within  the  scope  of  his  duties  as  conduo* 
tor,  but  was  carrying  out  a  personal  purpose  and  feeling^ 
the  defendant  was  not  liable  for  such  act  of  the  conductor* 
The  theory  of  that  prayer  is  that  the  plaintiff  had,  by  hit 
oonduct,  forfeited  his  right  as  a  passenger,  and  the  act  oi 
the  conductor  was  merely  a  personal  matter  between  him 
**  and  the  plaintiff^  provoked  by  the  latter,  independent  of 
and  fireed  from  the  relation  that  had  existed  between  the 
plaintiff  and  defendant  as  passenger  and  carrier. 

To  such  a  doctrine  we  cannot  subscribe,  under  the  eircum** 
stances  of  this  case.  There  may  be,  and  doubtless  are,  cases 
in  which  the  conduct  of  a  passenger  toward  the  employee  of 
a  railroad  company  was  such  that  the  company  would  not 
be  liable  for  the  act  of  the  employee.  A  conductor,  for  ex* 
ample,  would  be  justified  in  the  defense  of  his  own  person,  or 
the  property  of  the  company  in  his  charge,  in  using  such 
force  as  would  be  necessary  for  their  protection  against  a 
passenger  or  any  one  else,  without  rendering  the  company 
liable.  Because  he  occupies  the  position  of  a  conductor,  and 
his  assailant  that  of  a  passenger,  does  not  deprive  the  former 
of  the  right  of  defending  himself  or  the  property  in  his 
charge,  so  £Eur  as  it  becomes  necessary.  But  that  is  not  this 
ease.  The  plaintiff  was,  at  the  time  of  the  assault,  a  pas- 
senger on  the  train  which  was  in  charge  of  this  conductor, 
who  was  the  agent  of  the  company,  to  see,  as  far  as  he  rea- 
sonably could,  that  the  plaintiff  and  other  passengers  were 
properly  treated,  and  carried  to  their  respective  points  of  des- 
tination. If  the  plaintiff  persisted  in  misbehaving  on  the 
train,  either  by  the  use  of  foul  and  abusive  language  toward 
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the  oondaotor,  or  in  any  other  way  calculated  to  frighten 
or  materially  interfere  with  the  comfort  and  safety  of  the 
other  passengers,  after  being  admonished  by  the  conductor, 
the  latter  would  have  been  justified  in  ejecting  him  from  the 
train.  The  remedy  in  such  case  would  be  to  eject  the  unruly 
passenger — not  to  assault  him,  and  then  let  his  employer 
escape  all  liability,  because  he,  the  conductor,  was  carrying 
out  a  *'  personal  purpose  and  feeling,"  as  stated  in  the  prayer. 
A  conductor  of  a  train  doubtless  has  his  patience  and  for* 
bearanoe  severely  tested  at  times;  but  he  must  not  settle  hit 
own  personal  difficulties  with  the  passengers,  whilst  they  am 
such,  any  more  than  he  should  permit  others  to  do  so,  when 
he  could  avoid  it.  If  he  has  the  opportunity  to  prevent 
'^  an  assault  on  a  passenger  in  his  charge  it  is  his  duty  te 
do  so,  and  his  failure  to  make  a  reasonable  eflTort  to  proteoi 
the  passenger  from  such  assault  would  make  the  company 
responsible.  If  that  be  a  correct  statement  of  the  law,  as  it 
undoubtedly  is,  as  settled  by  the  case  of  the  New  Jer9$f 
Steamboat  Co.  v.  Brochettj  121  U.  S.  645,  and  numerous  other 
authorities,  then  a  fortiori  the  company  must  be  liable  if  the 
eonductor  makes  an  assault  on  one  who  is  still  a  passenger^ 
M  Barger  was. 

In  the  case  of  Central  By.  Oo.  ▼•  Peacock^  69  Md.  267,  9 
Am.  St  Rep.  425,  cited  by  the  appellant,  the  plaintiff  had  left 
the  car  and  had  ceased  to  be  a  passenger,  and  hence,  when  the 
assault  was  made,  the  eonductor  ^  stepped  aside  from  the  line 
and  scope  of  his  employment,'^  and  therefore  the  company 
was  not  liable.  The  court  indicated  very  clearly,  however^ 
that  if  the  assault  had  been  made  whilst  the  plaintiff  was  a 
passenger,  and  the  driver  (who  was  also  acting  as  oonductCH*) 
was  still  executing  *'  the  contract  of  transportation,"  the  oom« 
pany  would  have  been  responsible.  To  hold  otherwise  would 
put  a  passenger  at  the  mercy  of  the  temper  of  a  conductor. 

Much  of  what  we  have  already  said  applies  to  the  thirds 
fourth,  and  eighth  prayers.  The  third  is  to  the  effect  that  if 
the  plaintiff  used  grossly  profane  and  abusive  language  to  the 
conductor  in  the  presence  of  other  passengers,  without  any 
provocation  on  the  part  of  the  conductor,  he  forfeited  his 
right  to  be  carried  as  a  passenger,  and  the  defendant  was  not 
liable  for  the  assault.  That  was  properly  rejected  for  reasons 
already  stated.  The  fourth  is  still  more  objectionable,  as  it 
is  altogether  indefinite  and  too  general  to  guide  the  jury  as  te 
what  would  be   deemed  a  sufficient  cause  of   provocation 
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to  relidve  the  defendant^  even  if  the  theory  contended  for  hj 
it  be  correct.  The  eighth  is  likewise  defective,  and  there  is 
no  legally  sufficient  evidence  to  show  that  the  plaintiff  used 
the  language  complained  of  to  provoke  an  assault  by  th« 
conductor  for  the  purpose  of  suing  the  company.  No  such 
inference  could  properly  be  drawn  from  the  '*  expression 
used  by  Barger,  as  testified  to  by  the  conductor,  that  ^  I  have 
got  you  just  where  I  want  you,  and  will  sue  the  company.'' 

Whilst  the  language  used  by  the  plaintiff,  according  to  th* 
defendant's  evidence,  did  not  justify  an  assault  by  the  con- 
ductor, it  was  certainly  calculated  to  irritate  him  and  arouse 
his  passions,  and  hence  it  becomes  material  as  to  whether  the 
remaining  prayers  of  the  defendant  and  the  second  of  the 
plaintiff  properly  presented  the  law  applicable  to  the  measure 
of  damages  to  be  allowed.  The  second  and  fifth  prayers  of 
the  defendant  undertook  to  confine  the  recovery  to  nominal 
damages.  The  second  is  like  the  third,  and  the  fifth  is  the 
same  as  the  fourth,  excepting  the  third  and  fifth  deny  the 
right  of  the  plaintiff  to  recover  at  all,  whilst  the  other  two 
limited  his  recovery  to  nominal  damages.  No  authority  hae 
been  cited,  and  we  know  of  none,  that  would  have  justified 
the  court  in  granting  those  prayers  under  the  facts  in  this 
ease.  The  sixth  prayer  asked  the  court  to  instruct  the  jury, 
^  that  from  all  the  evidence  in  the  cause  the  plaintiff  is  not 
entitled  to  recover  exemplary  damages,  but  such  damages 
only  as  will  compensate  him  for  the  injury  done  him,  in  esti* 
mating  which  the  jury  are  at  liberty  to  consider  the  offensive 
language  of  the  plaintiff  (if  they  should  find  that  he  used 
such  language),  in  mitigation  of  the  damages."  We  agree 
fully  with  the  learned  counsel  for  the  appellant  in  his  conten* 
tion  that,  if  the  jury  believed  the  assault  was  provoked  by  the 
language  used  by  the  plaintiff,  as  testified  to  by  the  conductor 
and  others,  they  were  authorized  to  take  the  provocation  into 
consideration  in  mitigation  of  damages.  Whilst  the  law  will 
not  justify  an  assault  on  account  of  words  used  toward  the 
assailant,  it  does  recognize,  as  was  said  by  Le  Grand,  G.  J., 
in  11  Md.  662,  ^^  the  weakness  and  infirmities  of  human  na- 
ture which  subject  it  to  uncontrollable  influences  when  under 
great  and  maddening  excitement  superinduced  by  insulta 
and  threats."  But  this  prayer  does  not  properly  present  the 
question.  It  disregarded  the  evidence  of  the  plaintiff  him- 
self, *^  who  denied  that  he  had  used  the  language  com- 
oL    The  court    could  not  therefore    instruct  the 
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jury  that ''  from  all  the  evidence  in  the  oause  the  plaintiff  is 
not  entitled  to  recover  exemplary  damages/'  eta,  for,  if  th« 
jnry  believed  the  plaintiff,  the  assault  was  wholly  unjustifi- 
able, and  such  an  one  as  would  very  properly  call  for  exem- 
plary or  punitive  damages.  It  may  be  true  that  the  great 
preponderance  of  the  testimony  in  the  record  contradicts  the 
plaintiff,  but  it  was  for  the  jury,  and  not  for  the  court,  to  de- 
termine which  was  true.  That  prayer  was  therefore  properly 
rejected. 

It  only  remains  to  pass  upon  the  plaintiff's  prayers.  Wa 
have  already  said  that  the  conduct  of  the  plaintiff,  as  die* 
closed  by  the  record,  did  not  justify  the  assault  made  by  the 
conductor.  We  think  the  plaintiff's  first  prayer  is  in  accord 
with  that  conclusion.  In  some  cases  the  word  **  assaulted,'* 
as  used  in  this  prayer,  might  be  objectionable  on  the  ground 
that  the  court  left  it  to  the  jury  to  find  whether  or  not,  while 
the  plaintiff  was  a  passenger  on  the  cars,  he  was  assaulted 
and  struck  by  the  conductor.  It  is  for  the  court  and  not  for 
the  jury  to  determine  whether  certain  facts  amount  in  law  to 
an  assault:  Handy  y.  Johnson^  5  Md.  450.  But  in  this  case 
the  defendant  was  not  injured  thereby,  as  at  most  the  oourti 
at  the  instance  of  the  plaintiff,  left  to  the  jury  to  decide,  as 
a  matter  of  fact,  what  the  court  on  application  would  doubt- 
less have  decided,  as  a  question  of  law.  The  word  **  assault  ^ 
was  moreover  evidently  not  intended  in  its  technical  sense, 
as  its  context  shows;  and  in  the  connection  in  which  it  was 
used  was  not  calculated  to  mislead  the  jury  or  injure  the 
defendant. 

The  only  question  remaining  to  be  passed  upon  is  the  ml* 
ing  on  the  second  prayer  of  the  plaintiff.  That  it  announoes 
a  correct  principle  of  law  in  the  abstract  may  be  admitted, 
but  whether  or  not  it  was  misleading  under  the  circumstances 
of  this  case  is  not  altogether  free  from  doubt  It  certainly 
might  have  been  drawn  in  a  way  that  would  have  been  mors 
dearly  unobjectionable. 

It  is  Rot  every  case  of  assault  that  authorises  a  jury  to 
^  award  exemplary  damages.  Whilst  the  provocation  of  the 
plaintiff  may  not  justify  an  assault,  yet,  if  it  be  of  such  char- 
acter  as  would  naturally  arouse  the  anger  and  passions  of 
men  of  ordinary  temperament,  and  it  is  not  too  remote,  it  is 
admissible  in  mitigation  of  damages.  The  authorities  differ 
somewhat  as  to  whether  evidence  of  recent  provocation  can 
be  admitted  in  mitigation  of  compensatory  damages.    In 
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Wisconsin  it  has  been  held  that  it  cannot  be:  Corcoran  r. 
Harran,  56  Wis.  122.  Whilst  in  New  York  (Kiffy.  YoumanB, 
86  N.  Y.  330;  40  Am.  Rep.  543),  and  in  Pennsylvania  {Robi" 
$on  ▼•  Rupeii^  23  Pa.  St.  523),  it  has  been  decided  that  it  may 
mitigate  compensatory  as  well  as  punitive  .damages.  It  is 
said  in  Bobison  t.  Rupert^  23  Pa.  St.  523,  that  **  where  there 
is  a  reasonable  excuse  for  the  defendant  arising  from  the 
provocation  or  fault  of  the  plaintiff,  but  not  sufficient  entirely 
to  justify  the  act  done,  there  can  be  no  exemplary  damages, 
and  the  circumstances  of  mitigation  must  be  applied  to  the 
actual  damages.  If  it  were  not  so  the  plaintiff  would  get 
full  compensation  for  damages  occasioned  by  himself."  But 
the  authorities  agree  that  sufficient  provocation  (of  which 
the  jury  is  ordinarily  left  to  judge)  will  at  least  mitigatu 
exemplary  damages  in  actions  for  assaults,  and  the  conduct 
of  a  passenger  may  be  such  as  to  preclude  his  right  to  exem. 
plary  damages  for  an  assault  by  a  conductor  or  other  em- 
ployee of  a  railroad  company.  We  are  not  prepared,  however, 
to  say  that  under  the  circumstances  of  this  case  the  conduct 
of  Barger,  as  disclosed  by  the  evidence  of  the  defendant  in 
the  record,  was  such  as  would  have  justified  the  court  below 
in  instructing  the  jury,  as  a  question  of  law,  that  they  could 
not  award  punitive  damages  for  the  assault  made  on  him. 
The  conductor's  own  testimony  shows  that  he  not  only  struck 
Barger  with  his  fist  when  the  epithet  was  applied  to  him,  but 
he  followed  it  up  with  a  blow  over  his  head  with  the  lantern. 
It  would  require  very  great  provocation  to  justify  a  conductor 
in  charge  of  a  train  using  such  violence  on  one  in  his  care. 
It  might  have  resulted  in  a  riot  or  other  serious  trouble  on 
that  heavily  loaded  train,  to  '^  the  great  discomfort  and  dan- 
ger of  ihe  other  passengers.  If  the  plaintiff's  statement 
was  believed  by  the  jury  the  defendant  was  unquestionably 
liable  for  punitive  damages,  and  this  prayer  submitted  his 
theory  of  the  case.  By  it  the  jury  was  at  liberty  to  consider 
the  violent  character  of  the  conductor's  conduct  and  the  out* 
rage  to  the  feelings  of  the  plaintiff,  and  thereupon,  to  award 
such  exemplary  or  punitive  damages  as  the  circumstances  in 
their  judgment  required. 

The  defendant  had  the  right  to  present  its  theory  of  the 
case  in  mitigation  of  damages — which  is  a  matter  of  defense 
— ^bnt  its  prayers  on  the  subject,  as  we  have  already  deter- 
mined, did  not  properly  present  the  question.  It  would 
have  been  right  for  the  court  to  have  granted  an  instruction 
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of  its  own,  but  it  was  not  required  to  do  so,  unless  requested 
by  prayers  free  from  the  defects  pointed  out  in  those  that 
were  offered.  As  the  jury  were  simply  told  that  they  were 
at  liberty  to  consider  the  character  of  the  assault,  and  award 
auch  punitive  or  exemplary  damages  as  the  circumstanceSi 
in  their  judgment,  would  require,  they  could  have  taken  into 
consideration  the  conduct  of  the  plaintiff,  as  well  as  of  the 
conductor,  in  making  up  their  verdict,  and  the  amount  of 
the  verdict  rendered  shows  they  were  not  inclined  to  punish 
the  defendant  very  severely,  if  they  allowed  any  punitive 
damages  at  all.  The  second  prayer  of  the  plaintiff  in  Byer$ 
V.  Horner^  47  Md.  23,  used  language  very  similar  to  that  in 
this  prayer,  and  this  court  said  it  ought  to  have  been  granted. 
Taking  all  the  circumstances  into  consideration,  we  are  of 
the  opinion  that  there  was  no  error  in  granting  this  prayer, 
and  the  judgment  must  be  affirmed* 
Judgment  affirmed  with  costs. 

RAniSOADS— LlABILITT  TO  PaBSBVGBBS    FOB  AsSAUIff  ST  BmPL01MW>— > 

A  railroad  ooinpany.ii  liable  for  a  malioioiu  assault  on  a  passenger  maAe 
%7  one  ol  its  employees:  WiUianu  v.  PuUnum  Palace  Oar  Oo.^  40  La.  Ann. 
417;  8  Am.  St  Rep.  638.  This  mle  is  illostratod  in  the  following  line  of 
basest  Fidt  v.  Ohieago  etc  Ry.  Oo.,  08  Wis.  489;  60  Am.  Rep.  878,  and  ex* 
fended  note;  Western  etc.  R,  R,  Oo,  v.  Turner^  72  Oa.  202;  63  Am.  Rep. 
842;  McKMsy  v.  Oldcago  etc  R.  R,  (h.,  44  Iowa»  314;  24  Am.  Rep.  748; 
Soddard  v.  Grand  Trunk  Ry.  Oo.^  67  Me.  202;  2  Am.  Rep.  39,  and  notei 
Haneon  v.  Buropean  Mo,  Ry,  Co.,  62  Me.  84;  16  Am.  Rep.  404^  and  note. 
49ee,  also»  the  extended  notes  to  the  following  oases:  Weeki  v.  New  York  cfa 
R,  R,  Oo.,  28  Am.  Rep.  112;  Hoffman  ▼•  New  York  etc  R.  R,  Co.,  41  An. 
Rep.  341;  Chicago  etc  R,  R,  Co,  v.  Flexman^  42  Am.  Rep.  86,  and  JftKUit- 
^mUe  etc  RR  Ocr.  McKee,  60  Am.  Rep.  108.  But  in  a  case  where  tin 
plaintiff,  a  passenger  on  defendants'  road,  applied  to  the  baggsge-master  le 
liave  his  trnnk  checked*  which  not  being  done  promptly,  he  beoame  angrj 
aad  need  abusive  language,  whereupon  the  baggage-master  stmek  him  witk 
a  hatohet»  it  was  held  that  the  company  was  not  UaUei  LittU  MkmdA  A 
Oa  V.  Wotmm%  19  Ohio  St.  U0|  t  Am.  Rop^  8781 
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[SOMABTULMlMtt.] 

Wbd  vov  Bhtitlbd  to  Pbitiuoi  of.— UndOT  a  iliitailo 
Tiding  that  when  a  ponon  or  oorporation  ihall  mako  an  ■■■ignmitnt  fcr 
the  benefit  of  ereditorsi  be  adjudged  insolvent^  or  have  hie  or  its  prop* 
erty  taken  poeeeesion  of  by  a  receiver,  all  moneyi  doe  and  owing  thoo- 
from  for  wsgee  or  salariee  to  elerki^  eerranta*  or  employeee,  oontraoted 
not  more  than  three  months  prior  thereto^  shell  be  paid  in  fall»  mi 
attorney  at  law  engaged  by  snoh  person  or  oorporation  is  not  an  *'eni» 
ployee,"  nor  entitled  to  any  priority  for  the  payment  of  fees  for  sorrioes 
nndered. 


A.  H.  Robertion^  H.  Stoetbridge^  Jr^  and  /•  K  Mammt  Av 
the  appellant. 

O.  /•  Bonaparte  and  W.  A.  FUher^  for  the  appellees. 

^^  McShebbt,  J.  Section  16  of  article  47  of  the  code 
provides,  in  snbBtance,  that,  when  any  person  or  body  oor- 
porate  shall  make  an  assignment  for  the  benefit  of  his  or  ita 
ereditors,  or  shall  be  adjudged  insolvent,  or  shall  have  his  or 
ita  property  taken  possession  of  by  a  receiver  **  all  moneys 
due  and  owing  from  snoh  person  or  body  corporate,  for  wages 
or  salaries  to  clerks,  servants,  or  employees,  oontraoted  not 
more  than  three  months  anterior  to  the  execution  of  snoh 
assignment,  adjudication  of  insolvency,  or  appointment  of  a 
receiver,  shall  first  be  paid  in  full  out  of  such  property  or 
estate/'  eto.  The  appellant,  who  is  an  attorney  at  law,  claims 
to  be  paid  in  fall  the  fees  due  him  by  the  American  Casualty 
Insurance  A  Security  Company,  an  insolvent  oorporation, 
whose  assets  were  placed  in  the  hands  of  a  receiver  by  a 
decree  of  the  circuit  court  of  Baltimore  city,  on  November 
28,  1893.  Whether  he  comes  within  the  statute  just  alluded 
to^  and  iS|  therefore,  entitled  to  a  priority  in  the  payment  of 
his  claim,  is  the  sole  question  raised  by  the  pending  appeal, 
mnd  the  question  is  an  exceedingly  narrow  one. 

We  have  before  us  only  the  petition  of  the  appellant, 
together  with  his  itemised  account  verified  by  affidavit,  and 
the  answer  of  the  receivers.  From  these  it  appears  that  the 
•elaim  is  made  up  of  two  charges  for  salary  for  the  month  of 
December,  1892,  and  the  month  of  January,  1898,  and  nine 
4>ther  charges  for  services  rendered  and  for  retainers  in  par- 
tienlar  oases.  All  of  these  items,  except  the  last  six,  which 
aggregate  the  sum  of  nine  hundred  dollars,  bear  date  more 
4han  three  months  prior  to  November  28^  1898^  and  are^  in 
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oonsequenoe,  under  the  statute,  entitled  to  no  priority.  The 
six  items  with  which  we  have  to  deal  are  not  items  for  sal- 
ary. Four  of  the  six  are  for  retainers  in  cases  undisposed  oU 
and  the  remaining  two  are  for  fees  in  cases  previously  tried. 
The  statute  has  relation  to  wages  or  salaries  due  to  clerks^ 
servants,  or  employees.  The  appellant  was,  confessedly,  not 
a  clerk  of  the  insolvent  company;  and,  unless  the  sums  he 
claims  were  wages  or  salary,  and,  unless  ^^^  he  was,  when 
they  were  earned,  a  servant  or  employee  within  the  meaning 
and  intent  of  the  statute,  he  is  not  entitled  to  claim  the  bene- 
fit of  the  above  provision  of  the  code. 

We  are  not  content  to  dispose  of  this  question  by  adopting 
any  of  the  varying  definitions  of  the  terms  '*  wages,*'  ^  serv* 
ants,"  and  *'  employees,"  given  in  different  lexicons,  because 
there  are  well-recognized  rules  of  construction  which  ought 
to  control  in  the  judicial  interpretation  of  the  statute.  If  we 
look  to  the  object  which  the  legislature  had  in  view  in  adopt- 
ing this  particular  act,  and  if  we  bear  in  mind  the  familiar 
doctrine  that  the  signification  of  the  words  used  is  to  be 
gathered  therefrom,  and  also  from  their  association  and  collo- 
cation, there  would  seem  to  be  but  little,  if  any,  difficulty  in 
disposing  of  this  contention.  Now,  the  title  of  the  original 
act  which  forms  the  section  of  the  code  referred  to  in  the 
beginning  of  this  opinion  is,  ''An  act  to  provide  for  the  pay 
ment  of  wages  and  salaries  due  employees  of  insolvent  em* 
ployers,''  and  the  obvious  scope  of  the  enactment  is,  in  the 
language  of  Bacon,  J.,  in  Coffin  t.  Reynolds^  37  N.  Y.  640| 
when  discussing  a  somewhat  similar  provision  of  a  New  York 
statute,  '*  to  protect  the  classes  most  appropriately  described 
by  the  words  used  as  those  engaged  in  manual  labor  as  dis- 
tinguished from  officers  of  the  corporation  or  professional 
men  engaged  in  its  service;  in  short  to  afford  additional 
relief  to  a  class  who  usually  labor  for  small  compensation, 
to  whom  the  moderate  pittance  of  their  wages  is  an  object  of 
interest  and  necessity,  and  who  are  poorly  qualified  to  take 
oare  of  their  own  concerns  or  look  sharply  after  their  em- 
ployer.**  '*  To  the  language  of  the  act  must  be  applied  the 
rule  common  in  the  construction  of  statutes,  that  when  two 
or  more  words  of  analogous  meaning  are  coupled  together 
they  are  understood  to  be  used  in  their  oognate  sense,  express 
the  same  relations,  and  give  color  and  expression  to  each 
•iher'\*  Wakefield  t.  Fargo,  90  N.  Y.  218.  Or,  as  stated  by 
hoatd  Bacoui  ''the  coupling  of  the  words  together  shows  that 
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they  are  to  be  understood  in  the  same  sense":  4  Bacon's 
Abridgment,  26;  ^^  see,  also,  OommonwedUh  t.  D$  Jardin^ 
126  Mass.  46;  80  Am.  Rep.  652.  The  word  ^employee," 
though  generally  and  ordinarily  quite  comprehensive,  cannot, 
if  regard  be  had  to  the  principle  just  stated,  be  given  a  wider 
meaning  than  the  cognate  words  ^clerks"  and  '* servants'' 
with  which  it  is  associated,  but  must  be  restricted  in  its  sig- 
nification so  as  to  include  only  persons  who  perform  the  same 
kind  of  service  that  is  due  from  clerks  or  servants.  ^'A  stat- 
ute which  treats  of  persons  of  an  inferior  rank  cannot  by  any 
general  word  be  so  extended  as  to  embrace  a  superior;  the 
class  first  mentioned  is  to  be  taken  as  the  most  comprehen- 
sive; ipecialia  generalibui  dsrogant;  Black  Intro.,  sec.  8; 
Sandiman  y.  Breach^  7  Barn.  &  C.  96;  Regina  v.  Cleworih^  4 
Best  &  S.  927;  Kitchen  v.  Shaw,  6  Adol.  A  B.  729;  Bramwell 
T.  Penneckj  7  Barn.  A  C.  536:  WilliatM  v.  Oolding,  L.  R.  1 
Com.  P.  69;  Broom's  Maxims,  625;  Smith  v.  People,  47  N.  Y. 
837;  Allen,  J.,  Wakefield  v.  Fargo,  90  N.  Y.  213."  Now,  by 
no  possible  construction  could  an  attorney  at  law  be  included 
under  the  term  **clerk,"  and  it  is  not  unreasonable  to  sup- 
pose, looking  to  the  subject  matter  with  which  the  legislature 
was  dealing,  and  to  the  mischiefs  it  intended  to  remedy,  that 
the  word '* servant"  was  used  in  the  sense  in  which  it  was 
employed  in  the  common  law.  **The  first  sort  of  servants 
acknowledged  by  the  laws  of  England  are  menial  servants, 

so  called   from   being  intra    mcsniOf  or    domestics 

Another  species  of  servants  are  called  apprentices  (from  op* 
pr«ndii0|  to  learn.)  •  •  •  .  A  third  species  of  servants  are  labor* 
•rSy  who  are  only  hired  by  the  day  or  week,  and  do  not  live  intra 
nuBnia  as  a  part  of  the  family.  ....  There  is  yet  a  fourth 
species  of  servants,  if  they  may  be  so  called,  being  rather  in 
a  snperior,  a  ministerial  capacity,  such  as  stewards,  factors, 
bailifib;  whom,  however,  the  law  considers  as  servants  pro 
Umpore  with  regard  to  such  of  their  acts  as  a£fect  their  mas- 
tar's  or  employer's  property":  1  Blackstone's  Commentaries, 
e.  14.  **  Besides  these  four  sorts  of  servants  may  be  men- 
tioned; 6.  Clerks  and  shopmen,  who,  however  confidentially 
'^  they  may  be  employed,  are  servants  in  the  eye  of  the  law: 
6.  Merchant  seamen;  ....  7.  Persons  working  in  mills  and 
&ctories,or  mines  and  collieries":  1  Broom  &Hadley's  Com- 
mentaries, e.  14.  Taking  these,  for  the  reason  suggested,  to 
be  the  senses  in  which  the  legislature  used  the  term  ^  serv- 
ant," it  is  perfectly  apparent  that  an  attorney  at  1^  w  is  not 
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incladed;  and  as  the  more  general  word  ''employee''  most^ 
by  reason  of  its  association  and  collocation  with  the  two  pre- 
ceding words,  be  restricted  to  a  meaning  synonymous  with 
their  meaning,  it  follows  of  necessity  that  it  cannot  include  a 
person  of  a  higher  grade  of  service  than  the  more  limited 
terras  embrace.  If  this  be  so,  as  we  think  it  is,  then  an  at- 
torney at  law  is  not  within  the  statute. 

This  conclusion  is  supported  by  many  adjudications  oon- 
struing  statutes  of  a  kindred  character.  Thus,  in  Qordon  y. 
Jennings^  L.  R.  9  Q.  B.  Div.  45,  it  was  held  under  83  and  84 
Vict,  c.  30,  which  prohibited  the  attachment  of  the  wages  of 
any  servant,  laborer,  or  workman,  that  a  secretary  who  was 
paid  an  annual  salary  in  quarterly  installments  was  not  in- 
eluded.  And  in  Aikin  r,  Wasson^  24  N.  Y.  482,  it  was  decided 
that  under  section  10  of  the  General  Railroad  Act  of  1850, 
which  made  stockholders  liable  for  all  debts  due  or  owing  to 
any  of  the  company's  laborers  and  servants  for  services  per- 
formed for  it,  a  contractor  to  build  a  part  of  the  road  was  not 
embraced.  In  Coffin  t.  Reynolds^  37  N.  Y.  640,  a  secretary  was 
held  not  to  be  included  under  the  terms  *'  laborers,"  ^  serv- 
ants/' and  "apprentices."  In  Wakefield  v.  Fargo,  90  N.  Y.  213, 
a  book-keeper  and  general  manager  was  held  not  within  the 
same  words.  In  People  v.  Remington^  109  N.  Y.  631,  by 
affirming  the  lower  court,  it  was  held  that  a  superintendent 
at  an  annual  salary,  an  attorney  at  law,  and  salesmen  on 
salaries  and  commission,  are  not  entitled  to  preference  under 
the  statute.  In  Tod  v.  Kentucky  Union  Ry.  Oo.^  52  Fed. 
Rep.  241,  contractors  were  held  not  to  be  employees. 

^^  But  there  is  another  ground  upon  which  the  decree 
appealed  from  must  be  affirmed.  We  have  said  that  the 
items  claimed  as  due  and  earned  within  three  months  prior 
to  the  appointment  of  the  receivers  are  charges  for  special 
services,  and  in  no  sense  for  wages  or  salary  at  all.  Obviously 
for  such  fees,  even  under  the  widest  construction  that  might 
be  given  to  the  word  **  employee,"  a  priority  could  not  bo 
claimed.  Thus,  in  the  recent  case  of  Louisville  etc.  R,  R,  Go. 
T.  Wihon,  138  U.  S.  501,  it  appeared  that  a  receiver  of  the 
railway  was  appointed:  That  the  order  of  appointment  pro* 
yidedi  *Mt  is  further  orderedi  adjudged,  and  decreed  that  the 
■aid  receiver,  out  of  the  income  that  shall  oome  into  his 
hands  from  the  operation  of  the  said  railway  or  otherwise,  do 
proceed  to  pay  all  just  claims  and  accounts  for  labor,  mate- 
rial, supplies,  salaries  of  officers,  and  wages  of  employees  that 
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may  have  been  earned  or  furnished  within  bIx  months  prior 
to  Janoarj  let,  1885.''  Mr.  Wilson  claimed  to  be  paid  for 
senrices  rendered  by  bim  as  attorney.  In  disposing  of  his 
elaim  the  supreme  court  said;  '*With  respeot  to  the  pro* 
Tision  in  the  order  of  appointment,  he  claims  to  come  under 
the  descriptive  words  therein  used,  *  wages  of  employees.* 
•  •  •  •  On  the  meaning  of  the  words  *  wages  of  employees,' 
he  cites  the  case  of  Oumey  t.  Atlantic  etc.  Ry.  Co.,  68  N.  T. 
858,  in  which  an  order  directing  the  receiver  of  a  railway 
oompany,  thereby  appointed,  to  pay  debts  owing  to  the  labor- 
ers and  employees  for  labor  and  services,  was  held  broad 
enough  to  include  a  debt  due  to  Hon.  Jeremiah  8.  Black  for 
professional  services  as  counsel.  Without  criticiBing  that 
decision,  or  noticing  the  special  circumstances  which  seemed 
in  the  judgment  of  that  court  to  justify  the  inclusion  of  pro- 
fessional services  within  the  descriptive  words  of  the  apfoint- 
ment,  we  are  of  the  opinion  that  the  term  *  wages  of  em« 
ployees,'  as  used  in  the  order  now  under  consideration,  does 
not  include  the  services  of  counsel  employed  for  special  pur- 
poses: Van$  V.  Newcombej  182  U.  8.  220.  The  terms  *  oflScers  * 
and  *  employees,'  both  alike  refer  to  those  in  regular  and 
continual  service.  Within  ^^^  the  ordinary  acceptation  of 
the  terms,  one  who  is  engaged  to  render  service  in  a  particular 
transaction  is  neither  an  officer  nor  an  employee.  They  imply 
continuity  of  service,  and  exclude  those  employed  for  a  spe- 
cial and  single  transaction.  An  attorney  of  an  individual, 
retained  for  a  single  suit,  is  not  his  employee.  It  is  true  he 
has  engaged  to  render  services;  but  his  engagement  is  rather 
that  of  a  contractor  than  that  of  employee.  The  services  of 
the  appellee,  therefore,  did  not  come  within  the  order  appoint- 
ing the  receiver."  It  will  be  seen  from  the  above  extract  that 
the  supreme  court  declined  to  follow  the  case  of  Oumsy  v. 
Atlantic  etc.  Ry.  Co.^  68  N.  Y.  358.  We  may  observe  with 
regard  to  Qurney's  case  that  it  was  decided  by  but  four  of 
the  seven  judges  who  sat^  the  other  three  having  dissented; 
and  that  it  apparently  ignores,  in  construing  the  word  ^  em- 
ployee," the  principle  to  which  we  have  already  alluded,  and 
which  Lord  Hale  concisely,  expressed  in  the  phrase  noudtur 
a  $ocii$,  or,  as  applied  in  that  case,  that  the  coupling  together 
of  the  words  "  laborers"  and  **  employees"  in  the  order  then 
under  consideration,  indicated  that  the  term  '^employee,"  as 
there  used,  was  designed  to  have  no  broader  meaning  than 
its  conjoined  and  associated  term  *'  laborer." 
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By  a  pro  forma  decree  the  circuit  court  of  Baltimore  city 
adjudged  that  the  appellant  was  **  neither  a  clerk,  seryant,  or 
employee  of  the  American  Casualty  Insurance  A  Security 
Company  of  Baltimore^  within  the  meaning  of  section  16  ^ 
article  47  of  the  code/'  and  that  he  was  not  entitled  to  any 
priority  of  payment  for  any  portion  of  his  claim.  For  the 
reasons  we  have  assigned  we  are  of  opinion  that  this  decree 
Is  right,  and  we  shall  accordingly  afBrm  it. 

Decree  affirmed,  with  costs  above  and  beIow« 
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Hflsuonraa— PamncpTioii  of  fbom  Aooidbnt.— A  presamptton  of  ii^li* 
genoe  may  ariao  fFom  an  aooident,  and  if  the  oironnutanoM  are  ol  anch 
a  aatare  that  it  may  be  fairly  inferred  from  them  that  the  leaaonablo 
probability  ia  that  the  aooident  was  caused  by  the  failare  of  a  party  to 
exeroise  proper  oaution,  a  presumption  of  negligence  arises. 

HflSLiQiMOB.— pRisiTiiPTioir  OF  FBOM  AooiDBiTT.— The  faot  that  ooo  irhilo 
walking  in  a  footpath  beside  the  roadbed  of  a  railroad^  but  not  upon 
Its  right  of  way,  is  injured  by  cross-ties»  which  fall  from  a  car  attached 
to  a  train  passing  on  snch  railroad  and  strike  him,  raises  a  presomp* 
lion  of  negligence  on  the  part  of  the  railroad  company. 

AonoN  to  recover  damages  for  personal  injarj.  At  the 
olose  of  plaintifiTs  case  the  oourt  instructed  the  jary  that 
^  upon  the  pleadings  in  the  oause  and  the  evidence  given  to 
the  jury  by  the  plaintiff  he  is  not  entitled  to  recover."  Ver- 
dict and  judgment  for  defendant,  and  plaintiff  appealed* 

/•  W.  8.  Cochrane^  for  the  appellant. 

E,  H.  Gordon  and  J7.  K*  DougloM^  for  the  appellee. 

^^  BoBBBTs,  J.  This  appeal  brings  before  as  for  consid- 
eration a  single  question,  yet  one  of  interest  and  some  inu 
portancCf  the  determination  of  which  is  not  entirely  free  from 
difficulty.  In  the  fall  of  1892,  whilst  the  defendant  was 
passing  from  the  place  of  his  employment  to  his  home,  he 
walked  over  a  footpath  on  the  land  of  William  B.  Walsh,  in 
the  city  of  Cumberland,  which  had  been  for  twenty  years 
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used  by  various  persons.    This   path  extended   along  the 
roadbed  of  the  appellee,  but  not  upon  its  right  of  way. 

As  the  plaintiff  proceeded  on  his  way  to  his  home  the 
defendant's  train  was  approaching  on  the  outside  track,  the 
one  nearest  to  him.  Attached  to  the  train  was  a  gondola  car 
loaded  with  railroad  cross-ties;  when  the  car  containing  the 
eross-ties  got  opposite  to  where  he  was  walking,  a  part  of  the 
ties  slipped  off  of  the  car  and  about  half  a  dozen  fell  upon 
him  and  broke  one  of  his  legs  in  two  places  and  otherwise 
injured  him.  In  the  testimony  he  says  **he  supposed  there 
was  a  jar  on  the  track.'* 

The  case  was  tried  before  a  jury,  the  court,  at  the  instance 
of  the  appellee,  instructing  them  *'  that  upon  the  pleadings 
in  the  cause  and  the  evidence  given  to  the  jury  the  plaintiff 
was  not  entitled  to  recover."  If  the  defendant  was  entitled 
to  recover  it  was  only  because  of  the  insufficiency  of  the 
proof  offered  by  the  plaintiff  in  that  connection.  We  will 
now  proceed  to  consider  the  instruction. 

Whilst  the  general  rule  undoubtedly  is  that  the  burden  of 
proof  that  the  injury  resulted  from  negligence  on  the  part  of 
the  defendant  is  upon  the  plaintiff,  yet  in  some  cases  *'  the 
▼ery  nature  of  the  action  may,  of  itself,  and  through  the  pre* 
sumption  it  carries,  supply  the  requisite  proof":  Wharton  on 
Negligence,  par.  421. 

Thus,  when  the  circumstances  are,  as  in  this  case,  of  such  • 
nature  that  it  may  be  fairly  inferred  from  them  that  the  rea- 
Bonable  probability  is  that  the  accident  was  occasioned  by 
the  failure  of  the  appellee  to  exercise  proper  caution  which  it 
readily  could  and  should  have  done;  and,  in  the  ^^*  absence 
of  satisfactory  explanation  on  the  part  of  the  appellee,  a  pre- 
sumption of  negligence  arises  against  it.  In  the  case  of 
Byrne  v.  Bocidle^  2  Hurl.  &  C.  722,  the  plaintiff  was  walking  in 
a  public  street  past  the  defendant's  shop,  when  a  barrel  of 
flour  fell  upon  him  from  a  window  above  the  shop,  and  seri- 
ously injured  him.  The  court  held  that  these  facts  consti- 
tuted sufficient  prima  facie  evidence  of  negligence  for  the  jury 
to  cast  on  the  defendant  the  onus  of  proving  that  the  acci- 
dent was  not  caused  by  his  negligence.  Pollock,  C.  B.,  said: 
**  There  are  many  accidents  from  which  no  presumption  of 
negligence  can  arise,  but  this  is  not  true  in  all  oases.  It  is 
the  duty  of  persons  who  keep  barrels  in  a  warehouse  to  take 
care  that  they  do  not  roll  out,  and  I  think  that  such  a  case 
would^  beyond  all  doubt,  afford  prima  fade  evidence  of  neg- 
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ligence.  A  barrel  could  not  roll  oat  of  a  warehouse  without 
some  negligence.  So,  in  building  or  repairing  a  house,  if  a 
person  passing  along  the  road  is  injured  by  something  falling 
upon  him,  I  think  the  accident  would  be  prima  facie  evidence 
of  negligence.'* 

Shortly  after  this  decision  a  similar  case,  that  of  Seott  y. 
London  Dock  Co.,  8  Hurl.  &  C.  596,  was  decided  in  the  ex- 
chequer chamber.  The  plaintiff  proved  in  this  case  thai 
while  in  the  discharge  of  his  duties  as  a  customs  officer  he 
was  passing  in  front  of  a  warehouse  in  the  dock,  and  was 
felled  to  the  ground  by  six  bags  of  sugar  falling  upon  him. 
The  court  said:  ''There  must  be  reasonable  evidence  of  neg- 
ligence. But  where  the  thing  is  shown  to  be  under  the  man- 
agement of  the  defendant  or  his  servants,  and  the  accidentia 
such  as,  in  the  ordinary  course  of  things,  does  not  happen  if 
those  who  have  the  management  use  proper  care,  it  a£fords 
reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  want  of  care.^ 

Then  followed  the  leading  case  of  Kearney  v.  London^ 
Brighton  etc.  Ry.  Co.,  L.  R.  6  Q.  B.  411.  This  case  under- 
went great  discussion,  with  a  view  to  the  settlement  of  the 
true  principle  governing  it.  The  facts  were,  ^'^  that  the 
plaintiff  was  passing  on  a  highway  under  a  railway  bridge, 
when  a  brick  fell  and  injured. him  on  the  shoulder.  A  train 
bad  passed  over  the  bridge  shortly  before  the  accident.  The 
bridge  had  been  built  three  years,  and  was  an  iron  girder 
bridge,  resting  on  iron  piers  on  one  side  and  on  a  perpendic- 
ular brick  wall  with  pilasters  on  the  other,  and  the  brick  fell 
from  the  top  of  one  of  the  pilasters,  where  one  of  the  girders 
rested  on  it.  A  motion  was  made  for  a  nonsuit,  on  the  ground 
that  there  was  no  evidence  of  negligence  to  leave  to  a  jury. 
The  court  of  queen's  bench,  by  a  divided  vote,  held  that  this 
was  a  case  to  which  the  maxim  res  ipsa  loquitur  was  appli* 
cable;  or,  in  other  words,  that  there  was  prima  facie  evidence 
of  negligence.  Kelly,  C.  B.,  delivering  the  opinion  on  the 
appeal,  said:  ^*  We  are  all  agreed  that  the  judgment  of  the 
queen's  bench  must  be  affirmed The  question,  there- 
fore, is,  whether  there  was  any  evidence  of  negligence  on  the 
part  of  the  defendants,  and  by  that  we  all  understand  such 
an  amount  of  evidence  as  to  fairly  and  reasonably  support 
the  finding  of  the  jury.  The  lord  chief  justice,  in  his  judg- 
ment in  the  court  below,  said  res  ipsa  loquitur^  and  I  cannot 
do  better  than  to  refer  to  that  judgment.    It  appears,  withoat 
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contradiction,  that  a  brick  fell  out  of  the  pier  of  the  bridge 
without  any  assignable  cause,  except  the  slight  vibration 
caused  by  a  passing  train.  This,  we  think,  is  not  only  evi- 
dence, but  conclusive  evidence,  that  it  was  loose;  for  other- 
wise 80  slight  a  vibration  could  not  have  struck  it  out  of  its 
place.  No  doubt  it  is  humanly  possible  that  the  percussion 
of  the  iron  girder,  arising  from  expansion  and  contraction, 
might  have  gradually  shaken  out  the  mortar,  and  so  loosened 
the  brick;  but  this  is  merely  conjecture.  The  bridge  had 
been  built  two  or  three  years,  and  it  was  the  duty  of  the 
defendants,  from  time  to  time,  to  inspect  the  bridge,  and 
ascertain  that  the  brickwork  was  in  good  order,  and  all  the 
bricks  well  secured.  If  there  were  necessity  for  other  evi- 
dence the  case  is  made  still  stronger  by  the  evidence  of  the 
plaintiff,  which  was  uncontradicted  on  the  part  of  the  defend- 
ants, that,  after  the  accident,  on  fitting  ^^^  the  brick  to  its 
place,  several  other  bricks  were  found  to  have  fallen  out.'' 

And,  again,  in  the  case  of  Brigga  v.  Oliver^  4  Hurl.  &  C. 
403,  the  plaintiff,  going  to  a  doorway  of  a  house  in  which 
the  defendant  had  offices,  was  pushed  out  of  the  way  by  his 
servant,  who  was  watching  a  packing-case  belonging  to  his 
master  and  was  leaning  against  the  wall  of  the  house.  The 
plaintiff  fell,  and  the  packing-case  fell  on  his  foot  and  in- 
jured him.  There  was  no  evidence  as  to  who  placed  the 
packing-case  against  the  wall  or  who  caused  it  to  fall.  The 
court  held  that  there  was  a  prima  facie  case  against  the  de- 
fendant to  go  to  the  jury. 

We  have  made  full  reference  to  thei  foregoing  cases  as 
showing  the  views  of  the  English  courts  upon  this  question. 
These  and  many  other  English  and  American  cases  clearly 
establish  the  fact  that  it  is  not  requisite  that  the  plaintiff's 
proof,  in  actions  of  this  kind,  should  negative  all  possible 
eiroumstances  which  would  excuse  the  defendant,  but  it  is 
sufficient  if  it  negatives  all  probable  circumstances  which 
would  have  this  effect:  Thompson  on  Negligence,  1229.  It 
is  also  well  settled  that  the  cause  of  accident  must  be  con- 
nected with  the  defendant,  either  by  direct  evidence  that  it 
is  his  act,  or  that  it  is  under  his  control,  before  it  can  be  pre- 
sumed that  he  has  been  negligent:  Higgs  v.  Maynard,  12  Jur., 
N.  8.,  705;  Welfare  v.  L.  B.  cfc  S.  C.  By.  Co.,  L.  B.  4  Q.  B.  693; 
Smith  V.  Great  Eaetem  By.  Co.,  L.  B.  2  Com.  P.  10.  When, 
however,  there  is  no  duty  upon  the  plaintiff,  as  under  the 
facts  of  this  case,  or  when  the  duty  which  he  has  to  per- 
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form  has  been  performed  bj  him,  it  is  clear  that  the  negli- 
gence of  the  plaintiff  is  out  of  the  question,  and  if  the 
accident  is  connected  with  the  defendant  the  question  whether 
the  phrase  ^^rea  ipsa  loquitur*^  applies  or  not  becomes  a  ques- 
tion of  common  sense:  Whittaker's  Smith  on  Negligence,  422. 

The  American  cases  sustaining  the  maxim  res  ipsa  loquitur 
are  numerous  and  to  the  point  In  the  case  of  Cummingi  y. 
National  Furnace  Co.,  60  Wis.  603,  the  defendant  company 
^*'  was  engaged  in  unloading  iron  ore  from  a  vessel  by 
means  of  a  crane  to  which  was  attached  a  bucket.  Whilst 
so  engaged  the  bucket  tipped  and  threw  its  contents  upon  a 
seaman  lawfully  working  upon  the  deck  of  the  vessel.  The 
court  said:  ''The  accident  itself  was  of  such  a  character  as 
raised  a  presumption  of  negligence  either  in  the  character  of 
the  machinery  used  or  in  the  care  with  which  it  was  handled| 
and  as  the  jury  found  the  fault  was  not  with  the  machinery, 
it  follows  that  it  must  have  been  in  the  handling,  other wiao 
there  is  no  rational  cause  shown  for  its  happening. 

The  leading  American  case,  however,  appears  to  be  MuUen 
V.  SL  John,  57  N.  Y.  567;  15  Am.  Rep.  530.  The  opinion  of 
the  court  was  delivered  by  D wight,  C,  and  is  a  most  able 
and  exhaustive  examination  of  the  subject  He  cites  with 
approval  many  of  the  English  and  American  cases,  to  which 
reference  is  made  in  this  opinion.  The  case  was  one  in 
which  the  walls  of  a  building,  without  any  special  circum- 
stances of  storm  or  violence,  fell  into  one  of  the  streets  of 
the  city  of  Brooklyn,  knocking  down  the  plaintiff,  who  was 
on  the  sidewalk,  and  seriously  injuring  her.  The  court  said: 
''There  was  some  evidence  tending  to  show  that  it  was  oat 
of  repair.  Without  laying  any  stress  upon  the  affirmative 
testimony,  it  is  as  impossible  to  conceive  of  this  building  so 
falling,  unless  it  was  badly  constructed  or  in  bad  repair,  as 
it  is  to  suppose  that  a  seaworthy  ship  would  go  to  the  bottom 
in  a  tranquil  sea  and  without  collision.  The  mind  necessarily 
seeks  for  a  cause  for  the  fall.  That  is  apparently  the  bad 
condition  of  the  structure.  This  again  leads  to  the  inference 
of  negligence,  which  the  defendant  should  rebut'' 

To  like  effect  are  Lyons  v.  Rosenthal,  11  Hun,  46;  EdgerUm 
r.  New  York  etc,  R.  R.  Co.,  89  N.  Y.  227;  Kirst  t.  MUufaukeo 
§U.  Ry.  Co.,  46  Wis.  489;  Smith  v.  Boston  Oa$  Light  Co.,  129 
Mass.  818;  Clare  v.  National  City  Bank,  1  Sweeny,  589; 
Brehm  v.  Great  WesUm  R.  R.  Co.,  84  Barb.  256;  SuUivan  t. 
Vickshurg  etc.  B.  R.  Co.,  39  La.  Ann.  800;  4  Am.  St  Rep. 
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289;  Hays  y,  Oailagher,  72  Pa.  St  186;  *»•  Tfiomas  ▼.  West* 
4rn  Union  Tel.  Co.,  100  Mass.  166;  Dixon  r.  Plune,  98  OaL 
884;  85  Am.  St  Bep.  180. 

We  have  referred  to  numerous  oases  as  illustrating  the 
views  which  we  entertain,  because  the  question  on  this  ap- 
peal has  not  heretofore  been  determined  by  this  court  Oases 
resting  in  contract  have  frequently  received  our  consider- 
ation, and  they  are  generally  free  from  difficulty,  because 
the  mere  happening  of  the  accident  will  be  prima  facie  evi- 
denoe  of  a  breach  of  contract  without  further  proof,  while  in 
those  not  resting  in  contract  *'  it  must  not  only  appear  that 
the  accident  happened,  but  the  surrounding  circumstances 
must  be  such  as  to  raise  the  presumption  of  a  failure  of  duty 
on  the  part  of  the  defendant  toward  the  plaintiff'':  Article, 
Res  Ipsa  Loquitur,  by  Judge  Seymour  D.  Thompson  in  10 
Central  Law  Journal,  261.  None  of  the  cases  herein  relate 
to  those  resting  in  contract 

In  all  cases  of  the  character  we  hare  been  oonsidering,  the 
most  careful  scrutiny  should  be  given  to  the  circumstances 
attending  the  accident,  and  whilst  an  excellent  authority  has 
said  that  after  all  the  question  resolves  itself  into  one  of  com- 
mon  sense,  we  would  add  that  it  should  be  of  a  high  order. 
For  it  is  unquestionably  true  that  the  authorities  are  by  no 
means  in  accord  on  the  question  which  arises  out  of  the  doo* 
trine  of  res  ipsa  Zoguitur. 

The  facts  of  this  appeal  are  very  meager,  but  they  by  no 
means  lie  on  the  border  line,  nor  even  close  to  it  Here  you 
find  the  plaintiff  traversing  a  path  over  which  the  defendant 
had  no  dominion,  for  the  plaintiff  was  rightfully  there.  The 
defendant  moves  its  cars  over  its  roadway  along  said  path, 
and  from  a  gondola  oar  there  slips  a  half  doxen  railroad 
cross-ties,  falling  upon  the  plaintiff  and  seriously  injuring 
him. 

The  plaintiff  was  guilty  of  no  negligence  in  being  where 
we  was  at  the  time  he  was  injured,  and  in  so  far  as  the 
defendant's  rights  are  involved,  the  principle  is  the  same 
whether  he  was  on  the  land  of  Mr.  Walsh  or  on  his  own  land. 
The  accident  happened  at  the  hour  of  noon,  as  the  ^^^  plain* 
tiff  was  on  his  way  to  his  dinner.  There  is  no  contention 
that  it  did  not  happen  just  as  the  plaintiff  has  himself  repre- 
sented. The  plaintiff  had  no  control  over,  nor  was  he  in  any 
way  connected  with,  the  loading  or  management  of  the  oan  or 
trains  upon  defendant's  road« 

▲m.  aa  B>r.«  Vob  ZLT.  — s 
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If  the  cross-ties  had  been  properly  loaded  there  existed  no 
reasonable  probability  of  their  falling  off.  A  cross-tie  is  de- 
fined to  be  a  sleeper,  connecting  and  supporting  the  parallel 
rails  of  a  railroad:  Standard  Dictionary,  444.  Its  figures 
and  dimensions  are  familiar,  and  its  flat  surfaces  and  weight 
illustrate  how  readily  they  can  be  loaded  so  as  to  form  an  al- 
most compact  body  of  wood,  if  reasonable  care  be  exercised 
in  placing  them  on  the  flat  bottom  of  the  car,  and  proper 
lateral  support  be  given  them.  If  by  accident  the  ties  had 
become  displaced,  it  was  a  duty  incumbent  upon  the  defend- 
ant and  its  servants  to  have  readjusted  them  in  such  manner 
as  to  have  prevented  the  happening  of  an  accident.  It  was 
the  duty  of  the  defendant  and  its  servants  to  have  carefully 
loaded  said  cross-ties  upon  its  cars,  and  it  was  equally  itf 
duty  to  have  exercised  reasonable  care  in  seeing  that  its 
train  was  transported  in  such  condition  as  to  avoid  aU  rea- 
sonable probability  of  injury. 

If  the  presumption  arising  out  of  the  doctrine  of  re$  ipga 
hquiiur  finds  proper  application  any  where,  we  think  this  is 
a  case  in  which  it  should  be  applied.  In  conclusion,  taking 
the  proof  as  we  find  it  in  the  record,  we  think  the  oase 
should  have  been  permitted  to  go  to  the  jury  with  proper 
instructions  from  the  court.  The  judgment  must  be  re- 
versed. 

Judgment  reversed  and  new  trial  awarded. 

Ma.  JvsTioa  MoShirrt  dissented,  stating  that  he  oonsidsred  H  lli«  sat 
tied  ItLW  of  Maryland,  when  the  relation  of  oarrier  and  passenger  does  aoi 
ezisti  no  presnmptiom  of  negligenoe  oan  ever  arise  from  the  mere  faot  that 
an  aooident  has  happened  and  an  injnry  been  snstained.  When  no  oon- 
traotnal  relation  exists  between  the  parties  the  mere  occorrenoe  of  an  aoci* 
dent  resulting  in  injary  furoishes  no  evidenoe  of  causative  negligenoe. 

It  is  incumbent  on  the  plaintiff  in  sueh  oases  not  only  to  show  injnxy^  bnt 
also  to  show  that  the  defendant  has  been  gnilty  of  some  negligenoe  whioh 
is  the  proximate  oanse  producing  snoh  injury.  Without  such  proof  no  re* 
oovery  can  be  had.  In  the  present  esse  no  relation  of  carrier  and  passenger 
existed  between  the  plaintiff  and  defendant  There  was  no  proof  of  any 
antecedent  negligence  on  the  part  of  the  defendant^  and  no  proof  as  to  what 
oansed  the  oross-ties  to  taU  from  the  train  and  produce  the  aooident  and 
injury  complained  of. 

Under  these  oiroumstanoes,  and  in  the  absence  of  proof  of  sonM  n^li- 
fence  on  the  part  of  the  defendant^  the  court  below  pfoperiy  instmoted  tho 
Jory  that  the  plaintiff  was  not  entitled  to  recover. 

Mr.  Jnstioe  F6wlbb  oonouxved  in  the  dissenting  oplaioa  tipreiisd  If  Ma 
^aatioe  MoShtny. 


Deo.  1894.]    Deems  v.  Mayob  of  Baltimobb.  889 

KioLZQiiNOB—PBisniiFnoir  of  vbom  HAFPKymo  or  Aoqidkbt.  — This 
qnestioD  it  thoroughly  diaoamod  in  tho  extended  note  to  PhUadelpkki  titk 
JLA09.r.  Andermm,  80  Am.  St.  Sep.  490;  Hue^  r.  Oahlenbeck,  6  Am.  8t^ 
Bep.  7H  And  th*  note  to  £7emUig  v.  PiUdmtgk  ete.  Mf^  M  Am.  Sk.  Bfe|b 
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[80  Uaxtlajxd,  164.] 

iBjmronDW  Libs  to  Rsstbain  Entoboxmbnt  ov  MuniqipaIi  Ordiwavi 
sdmttted  to  be  invalid,  the  execntion  of  whioh  injoriouely  sffeoti  pri- 
TAte  righto. 

PouoB  PowBB — IifSPicrnoN  AMD  Dbstruotiom  ov  Milk— Das  Pboobss 
or  Law. — Under  a  etatnte  anthorixing  a  city  to  provide  for  the  inepee* 
tion  and  to  regulate  the  sale  of  milk,  a  manicipal  ordinance  providing 
for  the  inspection  of  milk  offered  for  sale  in  each  oity»  forbidding  tho 
sale  of  milk  not  ooming  up  to  a  standard  or  test  of  parity  pre8oribed« 
and  anthorizing  an  inspector  to  destroy  all  milk  found  by  him  to  bo 
impure  according  to  each  standard,  is  a  valid  exercise  of  the  polios 
power  of  the  city  and  state. 

ObHSTiTOTioifAL  Law— DoB  Pboobss  or  Law— PoLiaB  Powbr.— A  constl* 
tational  gnarantee  against  the  taking  of  private  property  without  due 
process  of  law  cannot  be  construed  as  abridging;  or  interfering  with  the 
power  of  a  state  or  city  to  pass  such  laws  or  ordinances  as  may  bs 
neoessary  to  protect  the  health  and  provide  for  the  safety  and  good 
Older  of  society. 

MmndPAL  Ordinancbs. — ^VALiDirr. — ^Under  a  statute  authorising  a  city 
to  provide  by  ordinance  for  the  inspection  and  regulation  of  the  sale  of 
milk  within  the  city  limits,  and  to  provide  a  fine  of  not  more  than  ons 
hnndred  dollars  for  each  violation  of  such  ordinance,  an  ordinanos 
passed  in  pursuance  of  the  power  thus  conferred,  imposing  a  fine  of  not 
more  than  fifty  dollars  for  each  violation  of  ito  provision^  is  valid. 

Bill  for  an  injunction  to  restrain  the  taking  and  destruo- 
tion  of  milk  under  and  by  virtue  of  the  proTisions  of  • 
municipal  ordinance  alleged  to  be  void.  This  appeal  is  from 
an  order  of  the  court  below  sustaining  •  demurrer  to  the 
bilL 

T.  C.  Weeh$,  for  the  appellant 

T.  O.  Hayes^  city   eaumehTf  and   W.  8.  Bryant  Jr^  oAy 

BoUdtor^  for  the  appellee. 

^^^  Robinson,  C.  J.  In  addition  to  the  general  powen 
conferred  on  the  major  and  city  council  by  section  878, 
article  4,  of  the  Code  of  Public  Local  Laws,  to  pass  ordi« 
nances  to  preserve  the  health  of  the  city,  the  act  of  1894, 
ihapter  68^  expressly  authorizes  them  lo  provide  by  ordi- 
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nance  for  the  proper  inspection  of  milk  and  all  other  food 
products  offered  for  sale  in  the  city,  and  to  make  such  regu- 
lations in  regard  to  the  sale  of  the  same  as  they  may  deem 
necessary  to  protect  the  public  health. 

It  was  in  pursuance  of  these  powers  that  ordinance  No. 
87,  now  in  question,  was  passed.  This  ordinance  makes  it 
unlawful  for  any  person  to  sell  or  offer  for  sale  **any  im* 
pure,  adulterated,  sophisticated,  or  unwholesome  milk  or 
other  food  products."  It  further  provides  that  only  pare, 
unadulterated,  unsophisticated,  and  wholesome  milk  shall  be 
8old,  and  that  such  article  shall  be  understood  to  be  the 
natural  product  of  healthy  cows,  and  which  has  not  been 
deprived  of  any  part  of  its  cream,  and  to  which  no  addi« 
tional  liquid  or  solid  preservative  has  been  added,  ^^^  and 
which,  at  a  temperature  of  60^  Fahrenheit,  shall  have  a 
«X>ecifiG  gravity  of  not  less  than  1.029,  and  not  less  than 
twelve  per  cent  of  total  solids,  and  not  less  than  three  per 
cent  of  butter  fats.  And  all  milk  kept  or  offered  for  sale 
in  the  city  which  shall  not  come  up  to  the  standard  thus 
prescribed  shall  be  considered  impure,  adulterated,  sophis- 
ticated, or  unwholesome. 

And  the  ordinance  also  provides  that  the  term  ^adulterated'* 
«hall  be  construed  to  mean  any  artificial  addition  to  normal 
constituents,  and  the  term  '*  sophisticated  "  to  mean  the  substi- 
tution  of  one  product  for  another,  or  any  abstraction  of  or 
artificial  change  in  the  normal  constituents,  and  the  term 
'**  unwholesome"  to  mean  deleterious  to  health,  etc.  And  it  fur- 
ther provides  for  the  appointment  of  a  competent  analytical 
chemist,  who  shall  make  such  chemical  and  microscopical 
examinations  as  may  be  required  under  the  ordinance,  and 
for  the  appointment  also  of  three  inspectors  of  food. 

And  section  6,  as  amended,  provides:  "  And  milk  or  food 
products  in  the  possession  of  the  person  or  persons  so  violat- 
ing, disobeying,  refusing,  or  neglecting  to  comply  with  the 
provisions  of  this  ordinance  may  be  confiscated  and  de- 
stroyed by  the  inspector  examining  the  same.'* 

The  bill  of  complaint  alleges  that  the  appellant  is  a  dairy- 
man, and  conducts  a  retail  business  for  the  sale  of  milk, 
and  that  in  the  pursuit  of  his  business  he  daily  serves  milk 
from  his  wagons  to  his  customers  at  their  homes  in  the  city. 

That  on  or  about  the  16th  of  July,  1894,  Patrick  B.  Welsh, 
inspector,  and  William  P.  Tonry,  analyst,  on  the  public 
highway,  took  certain  milk,  the  property  of  the  app«llaDl| 
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**  and  without  making  any  chemical  or  microscopical  exami* 
nation  thereof,  and  without  due  process  of  law,  poured  the 
■aid  milk  out  upon  the  streets  and  down  the  gutters  of  the 
city;  thereby  wasting  and  destroying  the  said  milk.^ 

The  bill  also  alleges  that  the  said  Patrick  R.  Welsh  and 
William  P.  Tonry,  under  the  direction  of  the  board  of  healthy 
and  under  color  of  ordinance  No.  87  as  amended,  publicly 
declared  their  intention  to  destroy  the  milk  of  the  appellant 
^^*  and  others,  which,  after  an  inspection  by  them,  made  by 
means  of  a  certain  mechanical  instrument  known  as  a  *^  lac* 
tometer/'  and  by  a  test  taken  with  'litmus"  paper,  they 
ahall  conclude  not  to  be  of  the  standard  prescribed  by  the 
ordinance.  The  bill  further  alleges  that  the  ordinance  is  an 
undue  and  excessive  exercise  of  the  corporation's  legislative 
powers  as  conferred  by  law,  and  that  section  6,  as  amended^ 
as  absolutely  void  and  no  effect 

Besides  the  general  relief  the  bill  prays  that  an  injunction 
be  issued  restraining  the  mayor  and  city  council,  and  all 
the  other  defendants,  from  taking  and  destroying,  without 
chemical  or  microscopical  examination  first  made,  and  with* 
out  due  process  of  law  first  had,  any  milk  or  other  dairy 
product,  the  property  of  the  complainant,  etc. 

We  cannot  agree  with  the  counsel  for  the  appellee  that  a 
court  of  equity  has  no  jurisdiction  to  restrain  the  appellee  in 
the  enforcement  of  the  ordinance  in  question,  even  though  it 
may  be  conceded  to  be  invalid,  and  that  its  execution  would 
affect  injuriously  the  rights  of  the  appellant  and  others.  In 
Page  v.  Mayor  etc.^  34  Md.  558,  and  in  Holland  v.  Mayor  etc^ 
11  Md.  186,  69  Am.  Dec.  195,  and  in  other  cases,  we  have 
said  that  "  where  an  ordinance  is  void,  and  its  provisions  are 
about  to  be  enforced,  any  party  whose  interests  are  to  be  in* 
juriously  affected  thereby  may  and  properly  ought  to  go  into 
a  court  of  equity,  and  have  the  execution  of  the  ordinance 
stayed  by  injunction." 

An  action  at  law,  it  is  true,  would  not  lie  against  the  city 
authorities  to  recover  damages  for  the  wrongful  acts  of  its 
officers  in  the  execution  of  the  ordinance,  and  for  the  reason 
that  the  police  power  to  pass  such  ordinance  is  delegated  by 
the  state  to  be  exercised  not  for  the  benefit  or  in  the  interest 
of  the  city  in  its  corporate  capacity,  but  for  the  public  good: 
Boehm  v.  Mayor  etc.^  61  Md.  259.  There  is  a  broad  distinc- 
tion, however,  between  an  action  at  law  against  the  city 
authorities  to  recover  damages  for  the  wrongful  acts  if  its 
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officers,  and  the  power  of  a  court  of  equity  to  restrain  the 
enforcement  of  an  ordinance  admitted  to  be  ^^'  invalid,  and 
the  execution  of  which  affects  injuriously  private  rights. 

Nor  can  there  be  any  question  as  to  the  power  of  the  ap- 
pellee to  provide  by  ordinance  for  the  inspection  of  milk 
offered  for  sale  within  its  corporate  limits,  and  to  forbid  the 
sale  of  any  milk  which  does  not  come  up  to  the  standard  or 
test  prescribed  by  the  ordinance.  And  the  real  question,  it 
seems  to  us,  under  the  demurrer  is,  whether  it  has  the  power 
to  direct  that  milk  which  is  found  upon  inspection  not  to 
come  up  to  the  standard,  as  thus  prescribed,  shall  be  de- 
stroyed. 

What  is  termed  the  police  power  has  been  the  subject  of  a 
good  deal  of  consideration  by  both  the  federal  and  state 
courts,  and  all  agree  that  it  is  a  difficult  matter  to  define  the 
limits  within  which  it  is  to  be  exercised.  Every  well-organ- 
ized  government  has  the  inherent  right  to  protect  the  health 
and  provide  for  the  safety  and  welfare  of  its  people.  It  has 
not  only  the  right,  but  it  is  a  duty  and  obligation  which  the 
sovereign  power  owes  to  the  public,  and  as  no  one  can  foresee 
the  emergency  or  necessity  which  may  call  for  its  exercise,  it 
is  not  an  easy  matter  to  prescribe  the  precise  limits  within 
which  it  may  be  exercised.  It  may  be  said  to  rest  upon  the 
maxim,  ^^Salus  popvii  suprema  I^,"  and  the  constitutional 
guarantees  for  the  security  of  private  rights  relied  on  by  the 
appellant  have  never  been  understood  as  interfering  with  the 
power  of  the  state  to  pass  such  laws  as  may  be  necessary  to 
protect  the  health  and  provide  for  the  safety  and  good  order 
of  society.  "  Property  of  every  kind,"  says  Mr.  Justice  Story, 
^*  is  held  subject  to  those  general  regulations  which  are  neces- 
sary for  the  common  good  and  general  welfare.  And  the 
legislature  has  the  power  to  define  the  mode  and  manner  in 
which  every  one  may  use  his  property":  2  Story  on  the  Con- 
stitution. 

And  in  the  late  case  of  Mugler  y.  Kansas^  128  XT.  S.  623, 
after  considering  the  constitutional  limitations  which  declare 
that  no  person  shall  be  deprived  of  his  property  or  liberty 
without  due  process  of  law,  the  supreme  court  says  these  '^* 
limitations  *'  have  never  been  construed  as  being  incompat- 
ible with  the  principle  equally  vital,  because  so  essential  to 
the  peace  and  safety,  that  all  property  in  this  country  is  held 
under  the  implied  obligation  that  the  owner's  use  of  it  shall 
not  be  injurious  to  the  community/' 
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To  justify  8Uoh  interference  with  private  rights  its  exercise 
must  have  for  its  immediate  object  the  promotion  of  the  pab* 
lie  good,  and,  so  far  as  may  be  practicable,  every  effort  should 
be  made  to  adjust  the  conflicting  rights  of  the  public  and 
the  private  rights  of  individuals.  At  the  same  time  the 
emergency  may  be  so  great,  and  the  danger  to  be  averted  so 
imminent,  that  private  rights  must  yield  to  the  paramount 
safety  of  the  public,  and  to  await,  in  such  cases,  the  delay 
necessarily  incident  to  ordinary  judicial  inquiry,  in  the  deter* 
mination  of  private  rights,  would  defeat  altogether  the  object 
and  purposes  for  which  the  exercise  of  this  salutary  power 
was  invoked.  Whatever  injury  or  inconvenience  one  may 
suffer  in  such  cases,  he  is,  in  the  eye  of  the  law,  compensated 
by  sharing  the  common  benefit  resulting  from  the  summary 
exercise  of  this  power,  and  which,  under  the  circumstances, 
was  absolutely  necessary  for  the  protection  of  the  public. 

The  use  of  milk  as  an  article  of  food  enters  largely,  as  we 
all  know,  in  the  daily  consumption  of  every  household,  and 
there  is  no  more  fruitful  source  of  disease  than  the  use  of 
adulterated  and  unwholesome  milk.  And  if  the  appellant's 
contention  be  right,  that  the  question  whether  or  not  milk, 
which  is  daily  offered  for  sale  in  every  part  of  a  large  and 
populous  city,  comes  up  to  the  standard  prescribed  by  the 
ordinance,  must  be  determined  by  the  ordinary  process  of 
judicial  investigation,  or  by  chemical  analysis,  it  would  be 
impossible  to  prevent  the  danger  to  the  public  health  neces- 
sarily resulting  from  impure  and  unwholesome  milk.  And 
it  is  absolutely  necessary,  therefore,  that  the  appellee  should 
have  power  to  provide  for  its  inspection  by  proper  means 
and  instruments,  and  if,  upon  such  inspection,  it  shall  be 
found  not  to  come  up  to  the  standard  prescribed  by  the  ^^' 
ordinance,  to  direct  that  the  offending  thing  shall  be  de- 
stroyed. 

The  exercise  of  such  a  power  is,  we  think,  fully  sustained 
both  on  principle  and  authority.  In  Blaziery,  Miller ^  10  Hun, 
435,  an  ordinance,  like  the  one  now  before  us,  authorized  the 
inspector  to  destroy  milk  offered  for  sale,  which,  upon  inspec- 
tion, was  found  to  be  below  the  proper  standard,  was  sustained 
on  the  ground  that  the  destruction  of  the  offending  thing  was 
necessary  to  prevent  the  imminent  danger  to  life  and  health, 
which  would  result  from  the  use  of  impure  milk.  And  in 
Mugler  v.  KanBot^  123  U.  S.  623,  to  which  we  have  heretofore 
referred,  Mr.  Justice  Harlan  says:  *'  The  exercise  of  the  police 


844  Dkems  v.  Mayor  of  Baltimors.     [Maryland, 

power  by  the  destruotion  of  property,  which  is  itself  a  publia 
nmsanoe,  or  the  prohibition  of  its  use  in  a  particular  way, 
whereby  its  value  becomes  depreciated,  is  very  different  from 
taking  property  for  public  use,  or  from  depriving  a  person  of 
his  property  without  due  process  of  law." 

It  is  in  the  exercise  of  this  power  that  quarantine  lawa 
whioh  not  only  interfere  with  private  rights,  but  with  the 
liberty  of  persond,  are  passed;  and  also  laws  which  provide 
for  tiie  destruction  of  infected  clothing,  to  prevent  the  spread 
of  contagious  diseases.  And  as  to  the  extent  and  the  sum- 
mary manner  in  which  this  power  may  be  exercised  to  pro* 
tect  the  public  health,  we  may  refer  to  Boehm  v.  Mayor  etc, 
61  Md.  264;  Train  v.  Boston  DUinfeeting  Co.^  144  Mass. 
628;  59  Am.  Rep.  113;  and  Newark  etc.  Ry.  Oo.  y.  HwU,  60 
N.  J.  L.  808. 

The  act  of  1894,  authorising  the  appellee  to  provide  for  the 
inspection  of  milk,  and  to  make  such  regulations  in  regard 
to  the  same  as  it  may  deem  necessary,  also  authorises  the  ap* 
pellee  to  provide,  by  a  fine  of  not  more  than  one  hundred 
dollars,  for  the  punishment  of  all  persons  violating  such  reg* 
nlations.  The  amount  of  the  fine  was  left  to  the  discretion 
of  the  appellee;  provided,  however,  it  was  not  to  exceed  one 
hundred  dollars.  The  ordinance  in  question  provided  a  fine 
of  not  more  than  fifty  dollars,  as  a  punishment  for  persons 
violating  its  provisions,  and  as  the  amount  ^^^  of  the  finoi  not 
to  exceed,  however,  one  hundred  dollars,  was  left  to  its  discre* 
tion,  there  can  be  no  objectiou  to  the  ordinance  on  this 
ground. 

Order  affirmed. 

iNjmronoH  to  RwraAm  ENfOROBMSMT  ov  yom  M(rinaiFA&  Obsc* 
irAVCi.— A  eoart  of  equity  has  jarisdiotion  to  enjoin  the  enforoement  of  a 
city  ordinaDoe  hayiii|(  for  ita  parpoae  the  deatrootion  of  the  inuiohiao  of  a 
imilnMwl  oompany  in  'vhioh  the  public  haa  an  intereat,  where  the  injory  to 
the  oompany  wiU  he  irreparable:  Port  ofMobiU  ▼.  Louitmlle  eU,  R.  R.  Co,^ 
84  AUi  116;  6  Am.  Bt.  Rep.  342,  and  note.  The  enactment  of  a  roid  ordi- 
nance  will  not  ordinarily  be  enjoined.  The  reatriotiYO  powera  of  the  oonrta 
■boald  be  directed  againat  the  enforcement  rather  than  the  passage  of  anob 
ordinances:  Stevr^  ▼.  8U  Mar^e  Tt-aiMtig  Sekool,  144  lU.  336;  86  Am.  8k 
Rep.  438. 

Pouoi  Powin— IiiBPBonov  or  Miul^A  law  prohibiting  the  sate  of 
adnlterated  miUc,  or  milk  to  whioh  water  or  any  foreign  aabotaaoe  ha» 
been  added,  or  ihe  sale  aa  pnre  milk  of  any  milk  from  whioh  theofoam  haa 
been  remored,  la  ratid:  Staie  r,  OampbeU,  64  N.  H.  402;  10  Am.  St  Rapb 
4U^  aid  note  irith  the  oaaea  ooUeoted. 
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MumOIPAL  CORPORATIOirs— POWKB  TO  PriSSRTB    HkaLTH  AMD  SaTSTT 

€9  Its  Inhabitants. — ^The  legislatare,  by  the  act  aathorising  the  organiia- 
tioa  of  a  mimicipal  corporation,  expressly  delegatea  to  the  maaioipality  tho 
power  to  preeerre  the  health  and  safety  of  its  inhabitantis  OrwqfardavilU  y. 
Braden^  130  Ind.  149;  30  Am.  St.  Rep.  21i|  OSIarteM  f;  ITenMr,  88  a  a 
4881  S7  Am.  St.  Rep.  77«»  and  iiot«» 
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iMDmrmnmar  Oohtraotor^Lxabiutt  vob  NiauoBif<»  or.  — >  Althongla 
work  is  being  performed  by  an  independent  oontraotor,  and  an  injary 
to  a  third  person  i«  oansed  by  the  negligenoe  of  his  servants,  yet  the 
party  for  whom  the  work  it  being  done  is  liable  if  the  injary  is  saoh 
as  min^t  have  beon  anticipated  by  him  as  a  probable  oonseqaenoe  of 
the  work  let  to  the  oontraetor,  or  if  it  is  of  saoh  oharaoter  as  mast 
resolt  in  creating  a  Doisanco,  or  if  he  owes  a  daty  to  third  persons  or 
the  pnblio  in  the  performanoe  of  the  work. 

IVDBFBNDBIIT  CONTRAOTOKS— NlOLIOllfOl  Or^LlABILITT  fOB.— The  OSS  of 

a  steam-engine  by  an  independent  oontraotor  on  a  tarnpike  road  for 
haaling  materials  to  be  nsed  in  repairs  or  improvements  is  not  a  nai* 
•anoe  per  m,  and  does  not  reader  a  tarnpike  oompany,  for  whom  the 
work  is  being  done,  liable  to  a  third  person  for  the  negligenoe  ol  ti|0 
•errants  of  saoh  independent  contractor. 

O.  D.  Penniman  and  M.  W,  OffiUi^  for  the  appellant. 
/.  ChroBon  and  J.  S,  Enaor^  for  the  appellees. 

*'*  Boyd,  J.  This  suit  was  instituted  by  Minnie  If03re8  and 
her  husband  against  the  City  A  Saburban  Railway  Com* 
pany  for  injaries  sustained  by  her  through  the  alleged  negli- 
genoe of  the  defendant's  agents.  Whilst  she  iras  driving 
along  the  Baltimore  and  Yorktown  Turnpike  Road  her  horse 
was  frightened  at  a  steam-engine,  which  was  being  used  for 
hauling  cars  containing  ballast  to  be  put  on  the  tracks  of  the 
railway  company.  The  defendant  introduced  in  evidence  two 
oontraots  between  the  president,  managers,  and  company  of 
the  Baltimore  and  York  town  Turnpike  Road  and  one  James 
B.  White,  by  which  the  latter  contracted  to  do  certain  work 
for  the  turnpike  company,  including  the  delivery  of  broken 
stone  to  be  nsed  in  ballasting  and  back-filling  the  railway 
tracks  constructed  on  the  pike,  and  also  in  macadamizing 
the  pike,  and  olaims  that  tiie  work  was  being  done  under 
these  oontracte  by  White  as  an  independent  oontraotor. 

The  defendant  offered  two  prayers,  which  were  refused  by 
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the  cour\  below,  which  raise  the  only  questions  presented 
for  our  c  vnsideration.  The  first  prayer  asked  that  the  jury 
be  instructed  that  if  they  found  there  was  a  contract  betweea 
the  turnpike  company  and  White  for  doing  certain  work 
upon  and  adjacent  to  the  bed  of  said  turnpike  offered  in  evi- 
dence; that  said  White  conducted  the  work  under  the  terms 
of  said  contract,  without  any  interference  on  the  part  of  the 
turnpike  company  or  the  defendant  in  ***  mode  or  man* 
ner  of  doing  the  work;  and  that  the  injury  complained  of 
resulted  from  the  running  of  an  engine  engaged  in  the  prose* 
cution  of  the  work,  which  belonged  to  and  was  under  the 
oontrol  of  said  White,  then  the  plaintiff  could  not  recover. 
The  second  asked  the  court  to  instruct  the  jury  that  if  they 
found  that  the  turnpike  company  and  White  entered  into  the 
agreements  offered  in  evidence  to  do  certain  work  therein  set 
out;  that  in  the  prosecution  of  the  work  White  used  approved 
and  ordinary  machinery,  and  employed  competent  and  skill- 
ful workmen  in  the  management  and  conduct  of  said  ma- 
chinery; that  the  work  was  superintended  with  the  usual 
and  ordinary  care  incident  to  the  same;  that  the  injury  com- 
plained of  was  done  during  the  prosecution  of  the  work  in 
the  manner  testified  to  by  the  plaintiff's  witnesses;  that  the 
employees  in,  on,  and  about  said  engine  were  selected  and 
employed  by  White,  and  were  under  his  exclusive  control, 
then  the  plaintiff  could  not  recover,  although  the  jury  may 
believe  the  whistle  was  blown  on  the  engine  as  testified  to 
by  plaintiff's  witnesses. 

It  will  be  observed  that  both  of  these  prayers  go  upon  the 
theory  that  White  was  a  contractor  to  perform  the  work  being 
done,  which  resulted  in  the  alleged  injury  to  Mrs.  Moores, 
independent  of  and  free  from  any  control  of  the  company  as 
to  how  the  work  should  be  done,  and  hence  the  defendant 
was  not  responsible  for  the  negligence  of  the  servants  of 
White.  *  The  general  principles  applicable  to  a  case  where 
work  ii  to  be  done  by  a  contractor,  upon  his  own  responsibil- 
ity, who  is  not  subject  to  the  control  of  the  employer  as  to 
the  manner  in  which  it  is  to  be  performed,  are  so  familiar 
and  well  established  that  it  would  be  useless  to  go  into  auy 
extended  discussion  of  them.  The  difficulty  generally  is  to 
determine  who  is  to  be  regarded  as  the  master  of  the  wrong* 
doer  under  the  facts  arising  in  the  particular  case  before  the 
court,  and  whether  there  is  any  such  relation  existing  be- 
tween the  person  for  whom  the  work  is  to  be  done  and  the 


] 
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negligent  party  as  to  hold  the  former  ••*  responsible  for 
damages  sustained  by  third  persons  through  such  negligence. 
Bven  if  the  relation  of  principal  and  agent,  or  master  and 
servant,  do  not,  strictly  speaking,  exist,  yet  the  person  for 
whom  the  work  is  done  may  still  be  liable  if  the  injury  is 
such  as  might  have  been  anticipated  by  him,  as  a  probable 
consequence  of  the  work  let  out  to  the  contractor,  or,  if  it  be 
of  such  character  as  must  result  in  creating  a  nuisance,  or, 
if  he  owes  a  duty  to  third  persons  or  the  public  in  the  execu- 
tion of  the  work. 

This  case  presents  some  further  questions  peculiar  to  itself 
from  the  fact  that  the  defendant  is  not  a  party  to  the  con« 
tracts  offered  in  evidence,  so  far  as  disclosed  by  them,  and 
in  this  respect  differs  from  the  cases  cited  in  argument. 
The  testimony,  however,  is  that  the  road  was  being  con- 
Btracted  by  White,  at  the  time  of  the  accident,  for  the  de- 
fendant, and  that  the  work  was  done  under  these  contracts. 
It  is  true  that  there  was  nothing  in  the  record  to  show  just 
what  the  relations  between  the  turnpike  company  and  the 
defendant  were,  or  how  the  latter  became  interested  in  the 
contract 

The  railway  company  may  have  been  an  undisclosed  prin- 
cipal, as  contended  by  the  appellant's  counsel;  the  turnpike 
company  may  have  owned  the  railway  tracks  when  the  con- 
tracts were  made,  or  it  may,  as  the  owner  of  the  turnpike 
road,  have  contracted  for  the  work  to  be  done  on  the  railway 
tracks  whilst  doing  the  other  work  for  it  mentioned  in  the 
agreement,  under  some  arrangement  with  the  railroad  com- 
pany. But,  however  this  may  be,  if  the  jury  believed  the 
work  was  being  done  by  White  under  these  contracts,  we 
must  assume,  in  order  to  enable  the  plaintiff  to  recover  at 
all,  that  it  was  being  done  for  the  defendant,  and  must  con* 
nect  it  with  the  contract.  If  that  be'  not  done,  then  clearly 
the  defendant  is  not  liable  to  the  plaintiffs,  and  their  only 
remedy  would  be  against  White  or  the  turnpike  company,  if 
it  is  not  relieved  on  the  ground  that  White  was  an  independ- 
ent contractor. 

The  mere  fact  that  the  railway  company  owned  the  '*' 
tracks  on  which  the  engine  was  being  run  in  performance  of 
those  contracts  would  not  make  it  liable,  and  it  would  not 
be  connected  with  the  act  which  caused  the  injury  to  Mrs. 
Moores,  for  its  mere  permission  to  the  turnpike  company  or 
its  contractor  to  use  the  railroad  tracks  would  not  make  it 
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responsible.  If,  for  example,  White  had  simply  contracted 
to  deliver  this  stone  for  the  purposes  of  the  turnpike  com- 
pany in  macadamizing  its  road,  and  the  engine  wa^  being 
used  for  that  at  the  time  of  the  accident,  it  could  not  be  sue* 
cessfully  contended  that  the  use  of  its  tracks  would  have 
made  the  defendant  liable.  We  must,  therefore,  treat  the 
defendant  as  a  party  to  the  contracts,  at  least  as  a  party  hav* 
ing  work  done  for  it  under  them,  in  disposing  of  the  prayers* 
Of  course,  it  was  for  the  jury  to  determine  whether,  as  a  mat- 
ter of  fact,  the  work  was  being  done  for  White  under  the  eon- 
tracts,  which  facts  the  prayers  submitted  to  the  jury. 

One  way  of  testing  the  liability  of  the  defendant  is  to 
ascertain  whether  the  turnpike  company  would  have  been 
liable,  if  it  had  been  sued  by  the  plaintiffs.  Under  the  law, 
as  settled  in  this  state  by  the  case  of  Deford  v.  State^  30  Md. 
179,  and  the  numerous  decisions  elsewhere,  many  of  which 
are  collected  together  in  Wood  on  Railroads,  edition  of  1894, 
page  1152,  it  would  seem  clear  that  White  was  an  independ* 
ent  contractor,  and  hence  the  turnpike  company  would  not 
be  responsible  by  reason  of  any  such  relation  as  master  and 
servant.  But,  if  that  be  conceded,  the  question  arises  whether 
it  owed  such  a  duty  to  the  public,  as  a  turnpike  company,  as 
to  require  it  to  see  that  no  injury  be  sustained  by  persons 
traveling  over  its  road,  through  the  negligence  of  the  serv* 
ants  of  the  contractor  employed  to  do  the  work.  It  was  said 
by  the  court  in  Baltimore  etc.  Road  v.  Parks,  74  Md.  282,  that 
this  turnpike  company  was  bound  to  keep  its  road  in  proper 
repair  and  safe  condition,  just  as  municipal  corporations  are 
required  to  see  that  their  public  roads  and  streets  are  kept 
safe  for  travelers.  In  Mayor  etc,  v.  O^DonneUy  63  Md.  110, 
86  Am.  Rep.  395,  the  city  of  Baltimore  was  held  liable  for 
an  accident  which  '^^  resulted  from  a  rope  being  stretched 
across  the  street  which  was  being  repaired.  A  lantern  had 
been  hung  on  the  rope,  but  was  shortly  afterward  broken  by 
some  boys  and  not  replaced.  The  city  claimed  freedom  from 
liability,  because  the  work  was  being  done  by  an  independent 
contractor,  but  it  was  held  responsible,  because  of  the  duty 
imposed  on  it  to  have  the  work  done  properly,  and  have  pre* 
cautions  against  accident  observed.  In  the  ease  of  Water 
Company  v.  Ware,  16  Wall.  566,  the  liability  .of  the  employer 
who  owes  a  duty  to  the  public,  either  under  the  law  or  by 
contract,  is  fully  discussed,  and  there  are  many  cases  in  this 
country  and  England  on  this  subject     They  are  to  the  effect 
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that  "  when  the  employer  owes  certain  duties  to  third  persons 
or  to  the  public  in  the  execution  of  a  work,  he  cannot  relievo 
himself  from  liability  to  the  extent  of  that  duty,  by  commit- 
ting the  work  to  a  contractor." 

The  evidence  of  Kinsley,  the  superintendent  in  charge  for 
White,  shows  that "  the  machinery  used  in  and  about  the 
work  was  of  the  ordinary  kind  used  for  such  purposes";  and 
contract  No.  2  requires  the  contractor  *'to  make  all  neces- 
sary connections  with  present  track  to  ran  cars  to  crusher." 
We  think,  therefore,  that  the  turnpike  company  had  reason 
to  believe  a  steam-engine  would  be  used  in  the  execution  of 
the  work.  But  the  use  of  the  steam-engine  on  that  road  was 
not  a  nuisance  per  m,  and  there  was  no  such  obligation  on 
the  turnpike  company  to  the  plaintiff  or  to  the  public  as  to 
prohibit  it  from  using  or  permitting  it  to  be  used  for  hauling 
material  for  repairs  or  improvements.  There  was,  therefore, 
no  reason  why  that  company  could  not  make  these  contracts 
with  White,  although  it  knew  he*  was  going  to  use  a  steam* 
engine  sach  as  this.  In  Water  Co.  v.  Ware,  16  Wall.  666, 
although  the  plaintiff's  horse  was  frightened  by  the  alleged 
negligent  nse  of  a  steam-drill,  yet  the  injury  sustained  was 
really  caused  by  the  material,  dirt,  etc.,  which  had  been  left 
in  the  street,  and  which  came  within  the  duty  of  the  defend- 
ant to  persons  traveling  on  the  streets  to  see  that  they  were 
kept  safe.  So  in  Mayor  etc.  v.  O'DonneU,  *'^  53  Md.  110;  86 
Am.  Rep.  895.  If  Mrs.  Moorejs  had  been  injured  by  piles  of 
stone  or  other  material  negligently  left  in  the  road  by  the 
contractor,  then  a  different  question  might  arise.  But  the 
evidence  shows  that  the  injury  was  sustained  by  the  negli- 
gent use  of  the  engine  in  not  stopping  it,  and  in  blowing  the 
whistle  as  she  approached. 

It  would  be  carrying  the  obligation  of  the  turnpike  com- 
pany beyond  that  required  or  authorized  by  the  authorities 
to  hold  that  its  duty  to  the  public  required  it  to  see  that  the 
servants  of  White  were  not  thus  negligent,  although  the  use 
of  the  steam-engine  was  not  a  nuisance  per  m,  and  could  be 
operated  so  as  not  likely  to  do  any  injury  to  any  one  using 
the  road.  It  would  be  requiring  too  much  of  it  to  make  it 
take  such  precautions  against  accidents  when  letting  out 
lawful  work  to  an  independent  contractor.  It  must  be 
admitted  that  the  work  to  be  done  was  lawful,  and  the  com- 
pany had  the  right  to  assume  that  there  would  not  be  such 
negligence  as  that  complained  of,  which  was  entirely  col- 
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lateral  to  and  not  a  probable  consequence  of  the  work  con- 
tracted for.  To  hold  the  company  to  such  a  strict  liability 
would  practically  forbid  it  from  having  such  work  done  by 
contractors  as  it  would  have  to  keep  its  own  agents  on  engines 
to  see  that  there  was  no  negligence  oo  the  part  of  the  con- 
tractors or  their  servants. 

As  there  was  no  such  duty  resting  on  the  turnpike  com- 
pany it  follows  a  fortiori  that  there  was  none  such  on  the 
appellant  As  we  have  determined  that  White  should  be 
treated  as  an  independent  contractor  with  the  turnpike  com- 
pany, and  that  the  railway  company  must  be  regarded  as  a 
party  to  the  contracts,  if  the  jury  found  that  the  work  was 
being  done  under  them  we  think  the  second  prayer  should 
have  been  granted.  The  first  is,  perhaps,  too  general,  although 
intended  to  raise  the  same  question,  but,  as  there  was  error 
in  refusing  the  second,  we  must  therefore  reverse  the  judg- 
ment. 

Judgment  reversed  and  new  trial  awarded. 


Mabtib  and  SravANT— Ltabilitt  of  Mastxh  lOB  NaouonroB  of  In- 
DBPaNDBNT  OoNTBAOTOR. — If  %  person  emplojs  an  independeat  oontraotor 
to  do  work  for  his  benefit,  which  in  the  ordinary  mode  of  doing  it  he,  at  a 
prudent  man,  has  reason  to  believe  is  a  nuisance,  he  is  liable  for  injariea 
resulting  from  it  to  third  persons:  Jamea  v.  MeMinimy,  93  Ky.  471;  40  Am, 
Bt.  Rep.  200,  and  noto.  When  work  to  be  performed  is  necessarily  dan- 
gerous and  an  obligation  rests  on  the  employer  to  keep  the  place  in  a  safe 
eondition,  ha  is  answerable  for  injury  resulting  from  the  dangerous  condi- 
tion in  which  the  work  is  left^  though  it  is  being  done  by  an  independent 
oontraotor:  Omaha  v.  Jenaen,  35  Neb.  63;  37  Am.  St  Rep.  432,  and  notsw 
See,  ali^  the  extended  note  to  8iom  v.  CMUrs  B.  B.  Cbryi,  M  Am.  Dm. 

soa 
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AsnomoRT  idb  Bbrbiit  ov  OBiDrroBs— Riobts  ov  CtatBDiimi  Houmro 
OoLLATBBAL.— In  oaso  of  un  assignment  for  the  benefit  of  ereditoff%  a 
•reditor  who  holds  oollateral  security  for  his  debt  is  entitled  to  partloi- 
pate  in  the  distribution  of  the  insolvent  estate  only  to  the  amount  of 
his  debt  remaining  due  after  deducting  the  ralue  of  his  oollaterala. 

AsnovMBHT  voB  BsNEiiT  OF  Obbdiiobs^Riobis  ov  Cbxdiiob  Holdxho 
OoLLATBRAL.— A  orodltOT  who^  after  the  execution  of  an  assignment  for 
tbe  benefit  of  oreditors,  sells  collaterals  held  by  him  as  security  for  hit 
debt,  is  entitled  to  participate  in  the  distribution  of  the  iaiolTOBt  estate 
only  to  the  extent  of  the  balance  remaining  due  him. 
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Pabtnxr.ship<-Rbal  Pborbtt— Riobts  09  CRKDrroBS. — Persons  dealing 
with  the  members  of  a  partnership  have  a  rights  in  the  absence  of  some 
notioe  or  knowledge  to  the  contrary,  to  assume  that  public  records, 
■bowing  certain  real  estate  to  be  the  indiWdual  property  of  the  mem* 
bers  of  the  firm,  inform  them  correctly  as  to  the  ownership  of  the  prop* 
erty,  notwithstanding  the  private  understanding  between  the  partners 
themselves. 

Fabthkbshif  Rcal  Estatc — Partkkrs  cannot  so  change  the  character  of 
real  estate  originally  owned  by  them  as  individaals»  and  not  in  any  way 
derivetl  from  the  partnership,  as  to  give  priority  to  firm  creditors  over 
•eparate  creditors,  simply  by  making  entries  in  their  books  and  treat- 
ing it  between  themselves  as  partnership  property. 

PAsmBRBHip  Rial  Estate  Whither  Fi&m  or  Ihdividual  Pbopkrtt.— 
If  real  property  is  not  purchased  with  partnership  funds  for  partner- 
ship purposes,  but  is,  as  far  as  the  public  records  show,  the  separata 
property  of  the  individual  partner,  and  not  incident  to  the  business  of 
the  firm,  the  fact  that  the  partners  have  entered  it  on  the  firm  books, 
and  treated  it  as  firm  property,  is  not  8nffic\ent  to  change  it  into  part- 
nership property,  and,  if  sold,  the  proceeds  shonld  be  applied  to  the 
payment  of  the  claims  of  individual  creditors  before  those  of  partner- 
ship creditors. 

Fabthsrship  Rial  Estate  Whtthkr  Firm  or  iNDiviDaAL  Pbopkrtt. 
If  real  estate  connected  with  a  partnership  business  necessary  for  the 
oimventent  and  proper  conduct  of  the  business  is  treated  by  the  part- 
ners as  partnership  property,  is  put  into  the  firm  business  as  part  of  the 
oommon  stock,  and  so  entered  on  the  firm  books  as  to  comply  with  the 
statute  of  frauds,  the  partnership  creditors  shonld  have  priority  over 
the  general  creditors  of  the  individual  partners  in  the  distribution  of 
the  proceeds  of  the  sale  of  such  property,  provided  it  was  so  used  as  to 
give  notice  to  individual  creditors  that  it  was  treated  as  partnership 
property  and  substantially  involved  in  the  partnership  business. 

FABTHRBaHIP— A5SIGMMBMT    fOR     BbNRFIT    OP    CrRDITORS  —  RlQHTB    W 

GRBDrroR— EaroppKL. — After  a  partnership  has  made  an  assignment 
for  the  benefit  of  creditors,  one  who  is  both  a  firm  and  an  individual 
•roditor,  and  who  has  recommended  the  ratification  of  the  assignee  ■ 
sale  ol  certain  real  estate,  is  not  thereby  estopped  to  claim  that  such 
land  is  not  partnership  property,  as  against  one  who  has  procured  such 
recommendation  by  assurances  that  the  creditor's  olaim  would  not  ba 
affected  thereby, 
Brofpel  in  Pad  oak  br  ski  up  and  relied  npon  only  by  a  parly  who 
has  actually  been  misled  to  his  injury. 

/•  N.  SieOe,  W.  H.  Buckler,  J.  B.  SemmsB,  and  F.  K.  Carey, 
for  the  appellant 

R  Barton^  W.  Reynoldsj  and  8.  Wilmer,  for  the  appellees. 

^^  BoTD,  J.  Iq  October,  1893,  George  W.  8.  Hoffman, 
W.  B.  Hoffman,  and  John  W.  Hoffman,  partners,  trading 
voder  the  Arm  name  of  W.  H.  Hoffman  A  Sons,  executed  a 
deed  of  trust,  in  which  their  wives  joined,  to  John  B.  Bam- 
say  and  Simon  P.  Schott,  by  which  they  oonveyed  all  their 


852  Union  Bank  v.  Mechanics*  Bank.    [Maryland^ 

property,  **  including  all  of  the  joint  stock  of  the  copartner^ 
ship  and  all  of  the  separate  estate  of  each  of  the  partners  in 
trust,  for  the  payment  of  partnership  and  individual  credit- 
ors, according  to  their  respective  rights  and  interest  therein." 

The  circuit  court  of  Baltimore  city  assumed  jurisdiction  of 
the  trusti  and,  after  the  sale  of  the  property,  which  will  be 
more  particularly  hereafter  referred  to,  an  audit  was  made 
distributing  the  proceeds  of  sales^  etc.  The  appellant  faeld» 
at  the  time  of  the  assignment,  two  notes  of  the  firm,  each 
being  for  the  sum  of  five  thousand  dollars,  and  indorsed  by 
George  W.  S.  Hoffman  and  J.  W.  Hoffman,  individually. 
With  each  note  there  were  deposited  bonds  of  the  Gunpowder 
Valley  Railroad  Company,  of  the  par  value  of  seven  thousand 
five  hundred  dollars,  as  collateral  security,  with  the  usual 
authority  to  the  bank  to  sell  at  public  or  private  sale,  in  oase 
of  default.  The  appellant  filed  its  claim  for  the  amount  of 
the  notes,  together  with  costs  of  protests,  against  the  estates 
of  the  firm  and  of  the  individual  indorsers.  The  National 
Mechanics'  Bank  of  Baltimore  excepted  to  the  allowance  by 
the  auditor  of  the  claim  of  appellant,  because  it  had  not  cred* 
ited  the  value  of  the  collateral  security  held  by  it,  and  the 
appellant  excepted  to  the  audit  for  the  reason,  as  it  alleges, 
that  the  real  estate  held  and  owned  by  the  three  members  of 
the  firm  was  their  individual  property,  and  not  partnership 
assets. 

*^*  An  agreement  was  filed  in  which  certain  facts  are  ad* 
mitted,  and  the  court  below  was  authorised  to  pass  a  pro 
forma  order  sustaining  the  exceptions  to  the  claim  of  the 
appellant  and  overruling  those  filed  by  it.  A  pro  forma  order 
was  accordingly  passed,  and  an  appeal  taken  to  this  oouri. 

The  principal  questions  presented  for  our  consideration  are: 
1.  Is  the  appellant  entitled  to  a  distribution  on  its  whole 
claim,  without  crediting  the  value  of  the  securities  held  by 
it  as  collateral?  2.  Is  the  real  estate  held  by  the  members 
of  this  firm  to  be  treated  as  partnership  or  individual  prop- 
erty, so  far  as  the  appellant  is  concerned? 

If  the  appellant  had  sold  the  securities  held  by  it  between 
the  dates  of  the  assignment  and  the  distribution  there  could 
be  no  question  about  the  right  of  the  trustees  or  the  oreditora 
to  require  it  to  credit  its  claim  with  the  net  proceeds  of  such 
sale.  The  case  of  Third  NaU  Bank  y.  Landhan^  66  Md.  461, 
has  established  that  as  the  law  of  this  state,  whatever  may  be 
the  efibct  of  the  decisions  elsewhere,  cited  by  the  appellant^ 
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and  it  is  a  jast  and  eqaitable  rule.  Such  being  the  case, 
would  there  be  any  equity  in  permitting  the  appellant  to 
receive  a  dividend  on  its  whole  claim,  simply  because  it  saw 
'proper  to  delay  realizing  on  its  securities  until  after  distribu- 
tion was  made?  We  think  not  The  creditor  who  holds  col* 
lateral  securities  for  his  claim  has  the  advantage  over  other 
creditors  to  the  extent  of  their  value,  or  what  he  may  realize 
fipon  them,  but  he  should  not  be  permitted  to  have,  in  addi- 
tion thereto,  what  in  many  oases  might  be  equivalent  to 
double  dividends  or  even  more.  If,  for  example,  the  collat- 
erals realized  fifty  per  centum  of  the  creditor's  claim,  and 
the  debtor's  estate  would  only  pay  fifty  cents  on  the  dollar, 
the  creditor  with  the  security  would  be  paid  in  full,  whilst 
the  others  would  receive  only  one-half  of  their  claims.  Great 
inconvenience  and  cost  would  oftentimes  follow  the  practice 
*^'  contended  for  in  the  distribution  of  insolvent  estates,  in 
addition  to  the  undue  advantage  given  the  creditor  holding 
the  coUateraL  For,  if  the  whole  claim  be  distributed,  and 
the  dividend  exceeded  the  difference  between  the  value  of  the 
collaterals  and  the  amount  of  the  claim,  the  creditor  would 
have  y>  refund  or  deduct  from  his  dividend  the  balance, 
which  would  require  another  audit,  thus  involving  the  estate 
in  unnecessary  cost  and  delay.  The  value  of  the  collaterals 
would  have  to  be  ascertained  before  the  dividend  was  paid  to 
the  creditor,  so  as  to  properly  protect  the  insolvent  estate,  for, 
if  this  be  not  done,  and  the  dividend  was  more  than  the  dif- 
ference between  the  value  of  the  collaterals  and  the  amount 
of  the  claim,  the  trustee  would  have  to  look  to  the  creditor 
holding  the  collaterals  for  the  excess  paid  him,  and  possibly 
the  estate  would  sustain  loss  by  not  being  able  to  recover  the 
amount  The  long-established  practice  in  proceedings  of  this 
kind  in  this  state  requires  the  creditor,  in  presenting  to  the 
auditor  prima  facie  proof  of  his  claim,  to  swear ''  that  no  part 
of  the  money  intended  to  be  secured  by  such  note  hath  been 
received,  or  any  security  or  satisfaction  given  for  the  same, 
except  what  (if  any)  is  credited ";  following  the  language 
required  for  authenticating  claims  in  the  orphans'  court 
The  claim  in  controversy  in  this  case  was  supported  by  the 
affidavit  of  the  cashier  of  the  bank  to  the  above  effect  Such 
language  is  not  meaningless,  but  was  evidently  inserted  for 
the  purpose  of  requiring  the  creditor  either  to  surrender  the 
securities  or  credit  his  claim  with  their  value  before  it  is  di»» 

tributed. 

AM.  e&  bbp.»  Vou  xlv.— 2t 
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The  valae  of  the  securities  thus  held  should  be  ascertained 
and  credited  on  the  claim  before  distribution  is  made.  Thai 
can  be  easily  done  by  relevant  testimony,  taken  under  au- 
thority of  the  court,  when  no  sale  has  taken  place.  This  waa 
the  practice  in  bankraptcy  proceedings,  and  is  not  without 
precedent  in  other  courts:  See  In  re  Bridgman^  1  Nat.  Bank 
Beg.  812;  Amory  y.  Francis^  16  Mass.  308;  Famum  v.  Btm^ 
tMe^  13  Met  159;  First  Nat.  Bank  ▼.  EasUm  *^  R.  R.  Co^ 
124  Mass.  524,  and  BeU  v.  Fleming,  12  N.  J.  Eq.  13.  There 
was,  therefore,  no  error  in  the  pro  forma  decree  in  regard  ta 
that  ruling. 

In  considering  the  question  as  to  the  right  of  the  appellant 
to  have  the  real  estate  treated  as  the  individual  property  of 
the  members  of  the  firm,  and  not  as  partnership  assets,  we 
must  bear  in  mind  the  fact  that  W*  H.  Hoffman  was  the 
original  owner  of  all  this  property,  and  that,  whilst  it  was 
thus  owned  by  him,  he  was  in  partnership  with  his  three 
sons,  trading  under  the  name  of  William  H.  Hoffman  &  Sons^ 
being  the  style  of  the  firm  subsequently  adopted  by  them.  If 
a  deed  of  trust,  similar  to  the  one  made  by  the  sons,  had  been 
made  in  the  lifetime  of  the  father,  by  the  members  of  the  orig- 
inal firm,  it  would  hardly  be  contended  that  the  real*estate 
should  be  treated  as  partnership  property— certainly  not  as 
against  the  individual  creditors  of  William  H.  Hoffman.  By 
his  last  will  and  testament  the  senior  Hoffman  charged  an 
annuity  upon  the  **  Gunpowder  Mill "  property,  for  the  pur* 
pose  of  keeping  a  burying-ground,  etc.,  in  proper  condition, 
and  made  certain  provisions  for  his  wife.  He  directed  his 
executors  to  ascertain  the  value  of  the  rest  of  his  property^ 
and  gave  it,  with  the  exception  of  one-twentieth  thereof  left 
to  Peter  Vondersmith,  his  son  in  law,  to  his  three  sons  and 
his  daughter,  Lydia  A.  Smyser,  to  be  divided  between  them 
equally,  share  and  share  alike.  He  directed  that  in  the  di* 
vision  his  son,  John  W.  Hoffman,  should  have  the  property 
known  as  the  '*  Gunpowder  Mill "  chargeable  with  the  annu* 
ity  aforesaid,  together  with  certain  water  rights  and  four  bun* 
dred  acres  of  land  connected  therewith,  known  as  "  Paper 
Mill  Hills";  also  a  part  of  the  tract  of  the  land  known  as 
**  Laurel  Hills,"  one  hundred  yards  wide,  on  each  side  of  a 
stream.  He  also  directed  that  in  the  distribution  his  son, 
Qeorge  W.  S.  Hoffman,  was  to  have  the  '*  Marble  Vale  Mill'' 
property,  containing  two  hundred  and  eighteen  acres,  and 
his  son,  William  B.  Hoffman,  was  to  have  his  ^'Clipper 
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Mill/'  together  with  a  tract  of  land  called  ''  Grist  Mill  Hills/* 
containing  two  hundred  and  fifty-seven  acres;  also  a  tract 
*^*  called  '* Addition  to  Grant  Mill  Hills,"  containing  seven 
and  one-quarter  acres,  and  some  houses  named  by  him.  He 
provided  that  the  property  thus  given  to  his  three  sons  should 
be  taken  by  them  in  the  distribution  at  the  prices  or  values 
fixed  by  the  appraisers,  as  provided  for  in  his  will,  and  then 
directed  *^  that  all  the  rest  of  my  property  and  estate  not 
hereinbefore  devised  or  specially  distributed  •  •  .  •  shaU  be 
sold  or  disposed  of  by  my  said  executors  •  .  •  •  and  the  pro- 
ceeds of  such  sale  or  sales  be  so  distributed  among  my  said 
four  children  as  to  make  the  share  of  each,  under  these  pro- 
visions of  my  will,  equal  the  one  to  the  other."  Subsequently, 
his  son  in  law  and  his  daughter  conveyed  their  respective 
interests  to  the  three  sons  *'  as  individuals.'' 

It  is  admitted  in  the  agreed  statement  of  facts  that  after 
the  father  died  the  three  sons  continued  to  trade  under  the 
firm  name  of  William  H.  Hoffman  &  Sons,  and  opened  on 
their  firm  books  an  account  headed  '*  Real  Bstate,"  in  which 
they  entered  all  the  property  so  derived  by  them,  and  con« 
tinned  the  same  on  their  books  in  that  way;  '*  that  between 
the  said  three  sons  all  the  said  real  estate  was  always  consid- 
ered in  their  business  as  copartnership  property,  and  was 
treated  between  themselves  as  such,  but  that  the  title  to  the 
same  appeared  in  the  land  records  of  Baltimore  county,  and 
in  the  office  of  the  register  of  wills  of  Baltimore  county,  as 
having  been  derived  by  them  under  the  will  of  their  said 
father,  and  the  conveyances  of  said  Vondersmith  and  Smyser, 
as  has  been  hereinbefore  stated,  and  no  conveyance  was  made 
by  them  to  the  said  partnership." 

It  must  be  conceded  that  there  is  nothing  on  the  face  of 
that  will  that  would  indicate  any  intention  of  the  testator  to 
vest  the  property  in  his  three  sons  as  partners;  but,  on  the 
contrary,  it  is  apparent  that  he  intended  them  to  own  indi- 
vidually certain  properties  which  he  directed  to  be  given 
them,  as  above  stated.  The  property  was,  at  the  time  the 
partnership  was  formed,  the  individual  property  of  the  three 
members.  So  far  as  the  record  discloses,  nothing  has  since 
***  been  done  to  transfer  the  property  to  the  firm  or  vest  any 
interest  in  it,  excepting  the  entries  in  the  books  and  the  fact 
that  the  real  estate  was  considered  in  the  business  as  copart- 
nership property,  and  so  treated  between  the  members,  as 
above  stated.    We  are  therefore  met  with  the  inquiry,  whether 
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that  is  sufficient  to  authorize  a  court  of  equity  to  treat  the 
proceeds  of  sale  as  partnership  assets  when  called  upon  to 
decide  between  the  creditors  of  the  firm  and  those  of  the  in« 
dividual  members. 

If  this  property  had  been  purchased  with  partnership  funds 
for  the  use  and  on  account  of  the  firm  it  would  be  imma- 
terial that  the  title  stood  in  the  name  of  the  individual  mem- 
bers, as  a  court  of  equity  would  treat  it  for  all  the  purposes 
of  the  partnership  as  firm  property,  and  hence  it  would  be 
liable  to  the  partnership  creditors  to  the  exclusion  of  the 
individual  creditors  until  the  former  are  satisfied.  In  that 
case  there  would  be  an  implied  or  constructive  trust  in  favor 
of  the  partners  as  such,  which  would  inure  to  the  benefit  of 
the  creditors  of  the  firm.  But  when  it  has  been  acquired  in 
the  manner  above  stated  the  question  arises  whether  those 
dealing  with  the  members  of  the  firm  have  not  the  right,  in 
the  absence  of  some  notice  or  knowledge  to  the  contrary,  to 
assume  that  the  public  records  inform  them  correctly  as  to 
the  ownership  of  the  property,  notwithstanding  the  private 
understanding  between  the  partners  themselves.  Ci^oditors 
have  sometimes  suffered  great  hardships  by  courts  of  equity 
declaring  property  standing  in  the  name  of  one  person  to  be 
in  trust  for  the  benefit  of  others,  but  such  decisions  are  ren* 
dered  to  prevent  injustice  being  done  those  whose  money 
purchased  the  property,  and  relief  is  only  granted  to  them 
when  their  claims  are  established  by  clear,  direct,  and  ex- 
plicit proofl  This  court  has  said:  *'  This  strictness  of  proof 
is  required  because  of  the  danger  of  rendering  titles  depend- 
ing upon  deeds  and  other  written  documents  insecure'':  WUu 
Y.  Homey,  59  Md.  686. 

The  same  reasoning  applies  to  real  estate  held  of  record  by 
mem1)ers  of  a  firm  as  tenants  in  common.  When  it  is  ^^ 
sought  to  change  such  property  from  individual  to  partner- 
ship property,  the  record  evidence  all  pointing  to  it  being  the 
former,  a  court  of  equity  should  not  act  upon  doubtful  proof^ 
particularly  when  the  rights  of  strangers  or  third  parties  are  to 
be  affected.  The  public  records  will  be  of  but  little  avail  if 
the  private  books  and  intentions  of  partners  are  to  entirely 
control  and  determine  the  character  of  ownership  of  real 
estate. 

If  property  is  purchased  with  partnership  funds,  and  con- 
veyed to  one  or  more  of  the  partners  as  individuals,  the  entries 
of  the  firm  books  would  have  great,  possibly  oontroUingy  wei| 
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to  whether  it  should  be  treated  as  partnership  or  individual 
property^  but  courts  should  require  more  than  private  entries 
and  understandings  between  partners  to  overcome  the  publio 
records  in  cases  such  as  this.  No  one  would  suppose  from 
reading  the  will  of  William  H.  Hoffman  that  the  property 
belonged  to  the  partnership.  Persons  dealing  with  the  indi« 
▼idual  members  would  be  led  to  believe  from  that  will  that 
they  owned  the  property  individually,  and  inasmuch  as  it 
was  once  the  separate  property  of  the  members,  we  are  not 
prepared  to  break  down  all  the  safeguards  and  protection  in« 
tended  by  our  registry  acts  by  announcing  as  the  law  of  this 
state  that  partners  can  so  change  the  character  of  real  estate, 
originally  owned  by  them  as  individuals,  and  not  in  any  way 
derived  from  the  partnership,  as  to  give  priority  to  firm  cred* 
itors  over  their  separate  creditors  simply  by  making  entries 
in  their  books  and  treating  it  between  themselves  as  partner- 
ship property,  without  giving  some  notice  or  doing  some  acts 
equivalent  to  notice,  to  their  individual  creditors.  The  agreed 
statement  of  facts  does  not  show  that  the  appellant  had  notice 
of  any  facts  that  should  have  put  its  officers  on  inquiry.  The 
statement  is  not  as  full  as  it  might  have  been.  It  does  not 
even  show  what  business  the  firm  was  engaged  in,  but  from 
the  arguments,  and  what  we  gather  from  the  record,  we  as- 
same  that  they  were  manufacturing  paper.  Nor  is  it  defi- 
nitely stated  whether  the  business  was  conducted  in  one  or 
more  paper-mills,  although  it  is  shown  *®*  that  William  H. 
Hoffman  died  owning  real  estate,  consisting  of  three  paper- 
mills,  farm  lands,  etc.  It  would  certainly  have  been  much 
more  satisfactory  if  the  facts  had  been  fully  set  out  so  as  to 
enable  the  court  to  understand  the  exact  character  and  extent 
of  the  use  of  the  real  estate  by  the  firm.  But  it  is  admitted 
that  the  property  was  acquired  under  the  will  of  William  H. 
Hoffman  and  by  the  deeds  of  Mr.  Vondersmith  and  Mrs. 
Bmyser,  and  that  no  conveyance  was  made  by  the  members 
of  the  firm  to  the  partnership.  As  to  what  uses,  if  any,  this 
firm  engaged  in  manufacturing  paper,  made  of  the  farm, 
dwelling-houses,  and  other  property  not  necessarily  incident 
to  the  paper-mills,  the  record  is  silent,  bat  it  is  certain  that 
without  some  notice  that  they  were  treated  as  partnership 
property,  no  one  dealing  with  the  individual  members  of  the 
firm  would  be  expected  to  so  regard  it,  and  the  ordinary  use 
of  that  kind  of  property,  such  as  cultivating  or  renting  the 
farms,  occupying  or  renting  the  houseSi  etc.,  would  not  put 
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creditors  on  inquiry  or  be  sufficient  notice  that  they  were 
treated  as  partnership  property. 

If  the  paper-mills  themselves,  and  such  other  real  estate 
ms  would  properly  be  used  in  connection  with  them,  were 
treated  by  the  partners  as  firm  property,  and  were  so  used  as 
to  give  notice  to  creditors  of  the  individual  members  of  the 
firm  that  they  had  been  put  into  the  partnership  as  part  of 
the  common  stock,  and  were  entered  on  the  books  of  the  firm 
in  such  way  as  to  comply  with  the  statute  of  firauds,  then 
the  partnership  creditors  might  properly  be  given  priority 
over  the  separate  creditors  to  the  extent  of  the  proceeds  of 
«ales  of  such  property.  The  record  does  not  disclose  such 
facts  as  would  justify  us  in  determining  that  question,  but  as 
the  decree  must  be  reversed  the  court  below  can  authorise 
testimony  to  be  taken  on  that  subject.  We  have  carefully 
examined  the  authorities  cited  by  the  counsel  for  the  respec- 
tive parties,  as  well  as  many  others,  and  have  found  consider- 
able apparent  conflict  between  some  of  them.  But  when  the 
facts  of  them  are  carefully  examined  it  will  be  found  that 
the  most  '^*  of  them  are  in  accord  with  our  conclusion, 
which  might  be  summarized  as  follows: 

1.  That  as  the  farms,  houses,  and  similar  property  were 
not  purchased  with  partnership  funds,  for  partnership  pur* 
poses,  but  were,  as  far  as  the  public  records  show,  the  sepa- 
rate property  of  the  individual  members,  and  were  not 
incident  to  the  business  of  the  firm,  the  fact  that  the  part- 
ners entered  them  on  the  firm  books  and  treated  them  as 
£rm  property  is  not  sufficient  to  change  them  into  partner- 
chip  property,  and  the  proceeds  of  sales  of  them  should  be 
applied  to  the  payment  of  the  claims  of  individual  creditors 
prior  to  those  of  the  partnership  creditors. 

2.  That  if  the  paper-mills,  and  such  other  real  estate  con- 
nected therewith  as  would  be  necessary  for  the  convenient 
and  proper  conduct  of  the  business,  were  treated  by  the  part- 
ners as  partnership  property,  were  put  into  the  firm  busi« 
ness  as  part  of  the  common  stock,  and  were  so  entered  in  the 
books  of  the  firm  as  to  comply  with  the  statute  of  frauds, 
then  the  partnership  creditors  should  have  priority  over  the 
general  creditors  of  the  individual  partners  in  the  distribu- 
tion of  the  proceeds  of  sales  of  such  property;  provided  this 
class  of  property  was  so  used  as  to  give  notice  to  the  latter 
that  it  was  treated  as  partnership  property,  and  was  substan- 
tially involved  in  the  business  of  the  firnu 
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There  is  still  another  question  to  be  disposed  ofl  It  it 
contended  that  the  appellant  is  estopped  from  claiming  that 
the  real  estate  ia  individual  and  not  partnership  property,  by 
reason  of  its  signing  a  recommendation  to  the  court  to  ratify 
its  sale  reported  May  1, 1894,  by  John  B.  Bamsay,  one  of  the 
trustees. 

Mr.  Ramsay  and  Mr.  Schott,  the  trustees,  differed  as  to  the 
propriety  of  a  sale  of  the  property  remaining  unsold  at  the 
price  which  had  been  offered,  the  latter  thinking  that  in  time 
a  better  price  could  be  obtained,  whilst  the  former  thought 
it  best  to  sell  at  once.  Mr.  Ramsay  reported  the  sale,  and 
Mr.  Schott  was  required*  to  show  cause  why  It  '^^  should  not 
be  made.  The  American  National  Bank,  of  which  Mr.  Schott 
was  cashier,  was  the  only  creditor  opposing  the  sale,  and 
Mr.  Ramsay  undertook  to  secure  the  concurrenoe  of  enough 
creditors  to  overcome  the  opposition  of  that  bank.  Accord- 
i^Slyt  the  National  Mechanics'  Bank,  of  which  Mr.  Ramsay 
was  president,  and  which  was  the  largest  creditor,  signifiedi 
through  its  attorneys,  who  were  also  attorneys  for  the  trus- 
tees, its  concurrence  in  the  sale  to  the  officers  of  the  appellanti 
which  was  the  next  largest  creditor,  and  sought  their  con- 
cent. It  was  explained  to  them  that  by  the  proposed  sale 
the  creditors  of  William  H.  Hoffman  A  Sons  would  get  about 
ihirty-threo  and  one-third  per  cent  of  their  claims,  and  it 
was  thought  that  the  concurrence  of  two  such  large  creditors 
would  influence  the  others.  The  appellant  fully  understood 
that  the  thirty-three  and  one-third  per  cent  was  to  come  from 
the  sale  of  the  property  mentioned  in  these  proceedings. 
The  appellant,  the  Mechanics'  Bank,  and  another  creditor, 
«igned  a  paper  requesting  the  court  to  ratify  the  sale,  where* 
vpon  Mr.  Ramsay  sent  eut  a  circular  letter  to  the  creditors 
-ot  the  firm  asking  their  concurrence  in  the  sale,  stating  that 
the  proposed  sale  would  pay  the  creditors  about  thirty-three 
and  one*third  per  cent  of  their  claims,  and  that  these  two 
banks  approved  of  it.  It  ia  admitted  that  the  officers  of 
the  Union  Bank  asked  the  counsel  for  the  trustees  and  Me- 
4)hanic8'  Bank  whether  the  signing  of  the  concurrence  to  th# 
•ale  would  affect  the  claim  of  the  Union  Bank,  and  **  were 
iold  that  it  would  not,  and  that  it  only  meant  an  assent  to 
•aid  sale  at  the  price  proposed.  But  nothing  was  said  by 
^ther  side  as  to  the  claim  against  the  property  as  individual 
'•r  firm  property.'* 

We  do  not  think  the  fietcto  stated  in  the  record  are  sufficient 
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to  estop  the  appellants.  It  is  perfectly  apparent  that  the 
difference  between  the  trustees  was  as  to  the  price  to  be 
obtained  for  the  property,  whether  the  offer  received  by 
Mr.  Ramsay  should  be  accepted  or  they  should  wait  for  a 
better  price.  There  is  not  a  particle  of  evidence  tending  to 
show  that  the  property  did  not  bring  its  true  value«  or  that 
'^^  any  of  the  creditors  have  been  injured.  The  only  cred- 
itor that  filed  objections  to  the  appellant's  claim  on  this 
ground  is  the  Mechanics'  Bank,  which  had  concurred  in  the 
sale  before  the  appellant  did.  It  could  not,  therefore,  claim 
that  it  was  misled  by  the  act  of  the  appellants.  But,  before 
the  officers  of  the  appellant  signed  the  recommendation,  they 
inquired  of  the  attorneys  representing  the  Mechanics'  Bank 
and  the  trustees  who  were  seeking  their  concurrence  whether 
it  would  affect  the  claim  of  the  Union  Bank,  and  were  told, 
it  would  not.  There  can  be  no  question  as  to  what  claim 
was  referred  to,  as  the  agreed  statement  shows  that  **  the 
claim  of  the  Union  Bank  was  filed  long  prior  to  any  sale 
against  both  the  partnership  and  the  indorsers  of  the  notes 
held  by  the  bank.''  It  would,  perhaps,  be  more  equitable 
to  say  that  the  Mechanics'  Bank  should  be  estopped  from 
questioning  the  right  of  the  Union  Bank  to  assert  its  claim 
after  having  induced  it  to  sign  the  concurrence  by  the  assur- 
ance that  such  act  would  not  affect  its  claim.  But  there  is 
no  proof  that  any  creditor  was  either  misled  or  injured  by 
the  action  of  the  appellant,  and  nothing  in  the  record  to  jus* 
tify  an  inference  that  such  was  the  case. 

This  court,  in  Hardy  v.  Chesapeake  Bank,  51  Md.  590,  84 
Am.  Rep.  825,  in  speaking  of  the  doctrine  of  an  estoppel  in 
jNiis,  said:  ^'  It  can  therefore  only  be  set  up  and  relied  on  by 
a  party  who  has  actually  been  misled  to  his  injury,  for  if  not 
so  misled  he  can  have  no  ground  for  the  protection  that  the 
principle  affords."  From  what  we  have  already  said  it  oan 
be  seen  that  we  think  that  an  application  of  the  above  prin- 
ciple of  law  to  the  facts  of  this  case  disposes  of  the  question 
of  estoppel.  The  decree  pro  forma  must  be  reversed  and  the 
cause  remanded  for  further  proceeding  in  accordance  with 
this  opinion. 

Decree  reversed  and  cause  remanded  with  eoets  to  the 
appellant  ^_^_ 

PARTKassHiF— Rial  Propbrtt  Hsld  bt— Bights  ov  OBSDrroBS.— T* 
make  land  partoerahip  property  it  mast  ha^e  been  parohased  with  partner^ 
ship  funds  for  partnership  purposes,  or  at  least  there  mnst  hare  been  one  of 


March,  1895.]    Schaeffeb  v.  Farmers'  Mut.  F.  I.  Co.    361 

raoh  elements  present;  a  mere  designation  of  it  as  partnership  property  by 
the  partners  will  not  make  it  partnership  assets:  Ali^re  t.  Kahle^  123  III. 
496;  6  Am.  8t.  Rep.  540.  Whether  land  belonging  to  a  firm  or  oonveyed  to  a 
firm  la  to  be  considered  as  part  of  the  partnership  stock  depend*  on  the 
intention  of  the  parties  to  be  ascertained  from  their  acts  or  their  agree- 
ments, express  or  implied.  Land  may  become  part  of  the  partnership  stock 
under  a  parol  agreement  of  the  partners:  MwrrtU  ▼.  Mandelbaum,  86  Tex. 
22;  34  Am.  St.  Rep.  777,  and  note.  See  the  extended  notes  to  Oreent  ▼• 
Oreene,  13  Am.  Dec  646,  and  MeCormicI^*  Appeal,  98  Am.  Deo.  197. 

Bbtoppbl  nr  Pais  hat  bx  bxt  up,  Whkm. — ^To  oonstitnte  an  estoppel 
ia  pcus  there  mast  be  a  false  representation  or  concealment  of  material  facti 
made  to  a  party  ignorant  of  their  truth  or  falsity,  and  made  with  the  intent 
that  the  latter  party  would  act  npon  them,  and  he  mnst  have  so  acted:  Blod* 
^eU  T.  Perry,  97  Mo.  263;  10  Am.  St.  Rep.  307;  Bynum  ▼.  Preatan,  69  Tex. 
S87|  6  Am.  St.  Rep.  49.  Estoppel  in  pais  is  one  that  arises  from  acta,  ooa- 
duct^  or  declarations  of  a  person  by  which  he  designedly  induces  another  ta 
alter  hie  position  injuriously  to  himself:  Borer  Iron  Co,  v.  Trout^  83  Va.  397t 
ft  Am.  St  Bep.  285,  and  note;  Davie  ▼.  Dams,  26  GaL  23;  85  Am.  Daa.  167» 
and  Botoi  Brwm  ▼.  Wheeler,  17  Oonn.  845;  44  Am.  Dea.  560. 
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bPVXAHCB  —  Proof  to  Show  Dxtxhsx  of  Forfbitubb.  —  An  inanranoa 
eompany  whioh  resists,  on  the  ground  of  forfeiture,  the  payment  of  a 
loas  against  whioh  it  haa  insured,  must  show  both  that  its  policy  or 
written  contract  contains,  either  in  express  terms  or  by  clear  implica- 
tion, some  provision  forfeiting  the  policy  in  specified  contingencies 
and  also  that  the  contingency  haa  arisen. 

lammAKOR — Usb  of  Enoins — Forfxitubh. — ^The  use  on  insured  premisea 
of  aa  engine  regularly  employed  in  grinding  bark  in  a  tannery  in  the 
process  of  tanning  leather  ia  not  ground  for  forfeiting  an  insnranoa 
policy  releasing  the  eompany  from  liability  for  loas  by  fire  resulting 
from  the  use  of  '*  any  steam-engine  temporarily  employed  for  the  por^ 
pose  of  threshing  out  crops  of  any  kind." 

ImuBAHOB — Ihorbabx  of  Risk  —  Forfkititrs.  — Under  a  policy  of  fire 
insarance  providing  that,  if  an  engine  is  stationed  on  the  insured  prem- 
isea in  proximity  to  buildings,  the  president  of  the  company  shall  ap« 
point  a  committee  to  examine  and  ascertain  the  amount  of  the  increased 
risk,  and,  if  increased,  the  insured  shall  pay  aa  additional  preminn^ 
the  use  of  an  engine  on  the  insured  premises  does  not  of  itself  neces« 
nrily  forfeit  the  policy  nor  increase  the  risk;  bnt,  if  the  risk  is  increased, 
and  loss  by  fire  caused  thereby,  the  insurer,  in  the  event  that  no  addi- 
tional premium  note  has  been  given,  is  released  from  liability,  unless  it 
haa  neglected  for  an  unreasonable  time  after  notice  to  appoint  the  oom* 
■ittee  and  to  make  the  examination  provided  for. 

Ibsubavcb — IiroaxABX  ov  Risk  ^  Dutt  of  Ihsubuu— Under  a  policy  ei 
fire  insurance  providing  that,  if  aa  engine  is  stationed  on  premisea 
in  proximity  to  insured  buildings^  the  president  of  the  insurance  oom« 
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pftny  shall  appoint  a  oommittM  to  examine  forthwith,  and  ascertun  the 
amount  of  the  inoreaaed  risk,  and,  if  increased,  to  require  the  insured 
to  pay  an  additional  preminm,  it  is  the  imperatiTe  duty  of  sach  presi* 
dent,  upon  receiv^ing  notioe  that  an  engine  has  been  plaoed  near  insored 
buildings,  to  appoint  the  oommittee  and  have  the  examination  as  t* 
increase  of  risk  made  forthwith,  or  at  least  with  proper  and  due  dill* 
genoe.  A  failure  to  do  so  for  an  nnreasonable  time  is  a  wsirer  ol  the 
right  to  resist^  because  of  snoh  increased  risk,  an  action  based  on  anch 
policy. 

LiSURailCB  —  lNCBBASB  OF  RiSK.— NOTZOI  GlYXN  BT  THB  IlfStfRSD  TO  A 

Oenxral  Aobnt  of  the  insurer,  ten  days  before  a  loss  by  fire,  of  tho 
use  of  an  engine  near  the  insured  building,  and  of  his  readiness  to 
oomply  with  conditions  of  the  policy  concerning  an  increase  of  the  risk 
arising  from  the  use  of  such  engine,  is  notioe  to  the  insarer,  and  the 
question  as  to  whether  such  ten  days'  notioe  was  a  reasonabU  tima 
within  which  the  insurer  ought  to  have  required  tfao  payment  «f  an 
additional  premium  for  the  increased  risk. 

XvBuaANos— Inorsasb  in  Risk.— If  a  risk  b  materially  inoreased,  nottoa 
thereof  given  the  insurer  by  the  insured,  and  no  additional  premium  ia 
required  to  be  given,  as  provided  in  the  policy,  the  right  to  recover  for 
a  loss  is  not  defeated,  unless  it  occurs  wholly  or  in  part  from  suoii 
increased  risk. 

LrauRAHOi — IvoBBASB  IB  Rdk.— If^  undoT  a  policy  of  insuranoe  providing 
that  if  an  engine  is  used  on  the  premises  in  proximity  to  the  insured 
buildings  the  insurance  company  shall  appoint  a  oommittee  to  examiaa 
and  ascertain  the  amount  of  the  increased  risk,  and,  if  increased,  to 
require  the  insured  to  pay  an  additional  premium,  the  risk  is  increased 
by  the  use  of  an  engine,  notioe  is  given  to  the  company,  and  no  addi- 
tional premium  is  required  to  be  given,  solely  because  of  unreasonable 
delay  on  the  part  of  the  company  in  making  an  examination  to  ascer- 
tain the  amount  of  increased  risk,  the  company  is  liable  for  a  loss  caused 
by  such  engine,  as  it  cannot  set  up  its  own  negligent  delay  as  a  defense. 

Imsuranob  —  Altkbatiob  IB  F&BMiSBS. — The  placing  and  operating  an 
engine  fifty  feet  away  from  an  insured  building  is  not  an  alteration  of 
the  insured  premises,  nor  the  use  of  them  for  carrying  on  a  trade  or 
business  increasing  the  risk,  unless  expressly  so  declared  by  the  terms 
of  the  oontraot  of  insurance.  • 

iBSURANOB—FoBrBXTUBB—WAiTBB.— Without  any  forfeiture  of  a  policy  of 
insurance  there  can  exist  no  waiver  of  a  forfeiture. 

Inburanob.  — NuTiCB  TO  Obbbbal  Aobnt  of  an  insurer  is  notice  to  the 
insurer  himseliL 

H.  M.  Clabaugh,  O.  E.  Oaither^  Jr.^  J.  M.  Rob$rt$^  and  I. 
D.  Brooks^  for  the  appellant 


J.  A.  C.  Bond,  a.  T.  Beifinider.  and  O.  T.  Betfinider,  Jr^tiHt 
the  appellee. 

***  McShbrrt,  J.  The  appellant's  tannery,  barkmill,  and 
stock  in  trade,  which,  with  other  property  owned  by  him« 
were  insured  under  one  and  the  same  policy  issued  by 
the  appellee,  were  destroyed  by  fire  on  February  27, 1892» 
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^▼^  Due  preliminary  proof  of  loss  was  made,  and  subse- 
quentlj  suit  was  brought  upon  the  policy  to  recover  the 
amount  of  insurance  written  on  that  portion  of  the  property 
which  had  been  burned.  During  the  progress  of  the  trial 
in  the  circuit  court  for  Carroll  county  five  exceptions  wero 
taken.  The  second  one  of  these,  though  it  appears  in  the 
record,  was  not  signed  by  the  judge.  It  cannot,  therefore,  be 
considered  by  us  beyond  its  recitals  of  facts.  These,  by  rea- 
son of  the  unsigned  bill  of  exceptions  being  connected  with 
the  succeeding  one,  form  part  of  the  latter;  Cooper  v.  Holmes^ 
71  Md.  20.  The  first,  third,  and  fourth  bills  of  exception 
relate  to  questions  of  evidence,  and  the  fifth  to  the  several 
prayers  presented  by  both  parties.  The  verdict  and  judg- 
ment were  against  the  plaintiff,  and  he  has  appealed. 

It  will  obviate  much  unnecessary  discussion  if  we  proceed 
at  once  to  an  examination  of  the  fundamental  and  control* 
ling  questions  involved  in  the  controversy,  instead  of  consid- 
ering separately  the  several  exceptions  in  the  order  in  which 
they  appear  in  the  record. 

The  defendant  resists  the  claim  of  the  plaintiff  on  the 
ground  that  the  unauthorized  use  by  the  plaintiff  of  a  steam- 
engine  located  about  fifty  feet  away  from  the  barkmill,  but 
connected  with  the  machinery  in  the  latter. by  a  leather  band, 
worked  a  forfeiture  of  the  policy  under  the  terms  and  con- 
ditions set  forth  therein  and  indorsed  thereon.  And  it  relies 
in  support  of  this  position  on  the  recent  case  of  Farmen*  MuU 
Fire  Ins.  Co.  v.  fiuZI,  77  Md.  498.  On  the  other  hand,  the 
plaintiff  insists:  1.  That  the  use  of  the  steam-engine  for  the 
purpose  of  grinding  bark  did  not  cause  a  forfeiture;  and  2. 
That,  even  if  a  forfeiture  did  occur,  the  defendant  unequivo- 
oally  waived  it. 

It  can  scarcely  be  necessary  to  reaffirm  what  has  been  so 
often  and  so  uniformly  decided,  that  forfeitures  by  mere  im- 
plication are  never  favored  in  the  law.  A  company  which 
resists,  on  the  ground  of  forfeiture,  the  payment  of  a  loss 
against  which  it  has  insured,  must  show  both  that  its  policy 
or  written  contract  contains,  either  in  express  terms  or  by 
^'  clear  implication,  some  provision  forfeiting  the  policy 
in  specified  contingencies;  and  also  that  the  insured  has 
brought  himself  within  the  scope  and  conditions  of  that  pro- 
vision. The  policy  is  a  contract  between  the  insurer  and  the 
insured,  and,  as  they  have  written  it,  and  not  otherwise,  so 
•ourts  must  construe  and  enforce  it    To  the  policyi  then. 
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and  to  all  that  forms  a  part  of  it,  must  resort  be  bad  to  ascer- 
tain not  only  whether  a  forfeiture  is  in  fact  provided  for,  but 
the  conditions  and  circumstances  under  which  it  beoomet 
applicable  and  efifective. 

In  the  body  of  the  policy  now  before  us  there  are  two  causes 
of  forfeiture;  and  in  the  conditions  of  insurance  thereto  an- 
nexed and  in  the  by-laws,  made  a  part  thereof  by  Teference, 
there  are  three  more.  Those  first  alluded  to  relate,  the  one 
to  the  taking  out  by  the  insured,  without  notice  to  the  in- 
surer, additional  insurance  on  the  same  property  in  a  dif- 
ferent company;  and  the  other:  1.  To  alterations  of  the 
premises,  and  2.  To  their  use  for  the  purpose  of  carrying 
on  therein  any  trade  or  business  *'  which,  according  to  the 
by-laws  and  conditions,  class  of  hazards  or  rates  thereto 
annexed,  would  increase  the  hazard,''  unless  by  the  consent 
of  the  insurer  indorsed  upon  the  policy.  Those  set  forth  in 
the  conditions  are:  1.  Alterations  made  in  any  building 
which  increases  the  risk;  2.  The  omission  for  thirty  days 
after  demand  to  pay  any  assessment  levied  on  the  assured's 
premium  note;  and  8.  The  sixteenth  condition,  which,  with- 
out qualification,  prohibits  the  use  of  "  any  steam-engine 
temporarily  employed  for  the  purpose  of  threshing  out  crops 
of  any  kind." 

Under  the  policy  sued  on,  which  was  issued  in  February, 
1887,  and  covered  a  period  of  seven  years,  the  appellant's  dwell- 
ing-house, househol4  furniture,  tenant-house,  wagon-shed, 
barn,  hayshed,  and  other  farm  buildings  and  farming  imple- 
ments, together  with  his  tanshop,  barkshed,  barkmill  house, 
stock  in  trade,  consisting  of  bark,  hides,  leather,  finished  and 
unfinished,  were  all  insured.  The  engine  used  on  the  premises 
the  day  of  the  fire  was  not  located  at  the  *^*  barn  or  em- 
ployed for  the  purpose  of  threshing  out  crops  of  any  kind, 
but  was  stationed  between  fifty  and  sixty  feet  away  from  the 
barkmill  house,  and  was,  and  for  more  than  a  year  and  a  half 
previously  had  been,  used  once  a  month  to  furnish  the  motive 
power  for  grinding  bark  for  the  plaintifiTs  tannery.  On  the 
day  of  the  fire  the  engine  was  in  use  for  grinding  bark,  and 
whilst  the  employees  were  at  dinner,  and  the  engine  was  not 
running  and  its  fires  were  banked,  a  fire  broke  oat  in  the 
barkmill  house  and  consumed  the  tannery  boildings  and 
stock  in  trade.  When  first  discovered  the  fire  was  within 
the  building,  whose  sides  toward  the  engine  were  tightly 
weatherboarded  and  stripped.    Barlier  on  the  same  day  a 
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slight  fire  broke  oat  about  the  same  spot,  but  was  promptly 
extinguished.  There  was  evidence  tending  to  show  that  the 
first  fire  was  produced  by  the  friction  of  the  machinery,  but 
there  is  no  evidence  whatever  in  the  record  to  show  what 
caused  the  second  and  destructive  fire. 

It  is  not  pretended  that  the  first  of  the  two  causes  of  for- 
feiture set  forth  in  the  body  of  the  policy,  and  the  second  of 
those  contained  in  the  conditions  and  by-laws,  have  any  rela- 
tion to  the  case  at  bar.  There  was  other  insurance  in  a  dif- 
ferent company,  but  it  was  taken  out  only  after  notice  had 
been  given  to,  and  a  written  permit  had  been  procured  from, 
the  general  agent  of  the  defendant.  The  third  of  the  causes 
of  forfeiture  contained  in  the  conditions,  being  the  one  num- 
bered sixteen,  was  the  one  under  consideration  in  Farmertf 
Mut.  Fire  Ins.  Co.  v.  HvU^  77  Md.  498.  Hull  stationed  a  port- 
able engine  within  thirty  feet  of  his  barn,  and  connected  it 
by  A  strap  and  pulley  with  machinery  in  the  barn,  and  used 
it  there  in  chopping  and  threshing  his  grain.  The  barn  was 
destroyed  by  fire  whilst  the  engine  was  so  used,  and  we  held 
that  the  policy,  which  was  identical  in  terms  with  the  policy 
in  this  case,  and  was  issued  by  the  same  company,  thought 
of  course,  covering  different  property,  was  forfeited.  The 
conduct  of  Hull  was  directly  within  the  terms  of  the  six- 
teenth condition  indorsed  on  the  policy,  and  there  was  no 
possible  escape  from  the  conclusion  that  his  policy  was  for- 
feited thereby,  and,  hence,  *^'  the  only  contention  in  that 
case  was  whether  the  company  had  waived  this  forfeiture. 

Apart  from  other  provisions  of  the  policy  now  under  ex- 
amination, it  is  clear  that  an  engine  regularly  employed  in 
grinding  bark  for  use  in  a  tannery  in  the  process  of  tanning 
leather  is  not  a  '*  steam-engine  temporarily  employed  for  the 
purpose  of  threshing  out  crops  of  any  kind,"  and  is  not 
within  the  sixteenth  condition,  and  is  not,  therefore,  the 
cause  of  forfeiture  specified  therein.  It  is  manifest  that  this 
provision  was  intended  to  prohibit  the  use  of  engines  for  the 
purpose  of  threshing  out  crops  in  the  vicinity  of  barns  and 
other  equally  inflammable  farm  buildings;  and,  imposing  as  it 
does,  a  forfeiture  for  such  a  use,  it  must  be  strictly  confined 
in  its  application  to  cases  within  its  terms  as  written,  and  is 
not  to  be  enlarged  to  include  by  implication  another  class  of 
circumstances  neither  within  its  letter  nor  its  evident  design. 
In  the  vital  particular  that  the  use  made  of  the  engine  by 
the  appellant  was  not  a  use  prohibited  or  at  a  place  prohibited 


866         ScHAEFFEB  V.  FABMEBa'  AIuT.  F.  I.  Co.     [Maryland, 

by  the  fiizteentb  condition,  on  the  policy,  the  case  at  bar  is 
widely  distinguishable  from  Hull's  case.  That  condition  can* 
not  control  this  case  unless  restrictions  and  inhibitions  which 
are  not  there  now  are  first  imported  into  it  by  mere  construc- 
tion. 

That  this  view  of  the  limited  scope  and  effect  of  the  six- 
teenth condition  is  the  correct  one  is  made  even  more  ap- 
parent by  other  and  different  provisions  embodied  in  the 
seventeenth  condition,  which  was  obviously  framed  to  meet  a 
class  of  cases  not  covered  by  the  sixteenth  condition.  Whilst 
this  latter  condition  provides  without  qualification  of  any 
sort  that  ^^  this  company  will  not  become  responsible  for  any 
loss  or  damage  by  fire  .  .  .  •  resulting  from  the  use  of  any 
steam-engine  temporarily  employed  for  the  purpose  of  thresh- 
ing out  crops  of  any  kind,"  the  seventeenth  condition  dis* 
tinctly  and  in  terms  recognizes  the  liability  of  the  company 
for  losses  or  damage  by  fire  resulting  from  the  use  of  other 
steam-engines  than  those  referred  to  in  the  sixteenth  con- 
dition, and  specifically  prescribes  what  shall  be  done  by  *^^ 
the  company  and  by  the  insured  when  such  other  steam- 
engines  are  employed;  but  it  nowhere  imposes  a  forfeiture. 
The  seventeenth  section  or  condition  is  in  these  words:  **  That 
in  the  event  of  an  engine  being  stationed  on  the  premises, 
and  in  close  proximity  to  the  buildings  insured  by  this  com* 
pany,  then,  in  that  event,  the  president  of  the  company  shall 
appoint  a  committee  of  three  discreet  men,  who  shall  be 
members  of  this  company,  who  shall  proceed  forthwith  to 
said  property  to  make  a  fair  and  impartial  examination,  in 
order  to  ascertain  the  amount  of  increased  risk  on  account 
of  said  engine;  and,  if  they  shall  find  that  the  risk  is  in* 
creased  thereby,  then  they  shall  take  an  additional  premium 
note  for  such  increase,  upon  which  the  assured  shall  pay  ten 
per  centum  at  the  time  of  the  execution,  and  the  said  note 
to  be  subject  to  the  same  assessments  as  other  notes  of  said 
company,  to  meet  losses  by  fire  happening  to  property  insured 
by  this  company."  The  plain  meaning  of  this  is,  that  if  an 
engine  other  than  those  referred  to  in  the  sixteenth  con- 
dition is  stationed  on  the  insured  premises,  ascertainment 
shall  be  made  in  the  method  pointed  out,  whether  the  risk 
has  been  increased  thereby  or  not;  and,  if  it  be  found  that  the 
risk  has  been  increased,  then  it  is  provided,  not  that  the 
policy  shall  be  forfeited,  but  that  an  additional  premium  note 
shall  be  given  upon  which  ten  per  cent  must  be  paid;  but,  if 
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it  be  found  that  the  risk  has  not  been  increased,  then  neither 
18  the  policy  forfeited,  nor  is  an  additional  premium  note 
demandable.  The  employment,  therefore,  of  such  an  engine 
as  the  seventeenth  clause  contemplates  does  not  result  under 
its  terms  in  a  forfeiture  of  the  policy  or  even  necessarily  in 
increasing  the  risk;  but,  if  the  risk  be  increased  by  the  use 
of  such  an  engine,  and  loss  by  fire  is  occasioned  thereby, 
then  the  insurer,  in  the  event  that  no  additional  premium 
note  has  been  given,  will  be  released  from  liability  under  tha 
policy,  unless  it  has  neglected  to  appoint  the  committee  and 
U>  make  the  examination  provided  for;  but,  if  thus  released, 
it  would  be  upon  altogether  different  principles.  It  would 
*^*  be  released,  if  released  at  all,  because  it  is  the  settled 
law,  even  in  the  absence  of  an  express  provision  on  the  sub- 
ject in  the  policy,  that  when  the  erection  by  the  insured  of 
an  adjacent  building,  and,  of  course,  the  use  by  him  of  an 
adjacent  steam-engine,  has  caused  a  material  increase  of 
risk  by  fire  to  the  property  insured,  and  when  the  loss  was 
produced  by  such  increase  of  risk,  a  recovery  on  the  policy 
would  be  denied:  Washington  Fire  In$,  Co,  v.  Datnson^  30  Aid. 
102.  Under  this  seventeenth  clause  it  becomes  the  impera- 
tive  duty  of  the  president  of  the  company,  when  a  steam- 
engine  has  been  stationed  on  the  premises  in  close  proximity 
to  the  buildings  insured,  to  appoint  a  committee  of  three 
members  of  the  company  to  examine  forthwith  whether  there 
has  been  an  increase  of  risk  on  account  thereof.  Good  faith 
toward,  and  frank  dealing  with,  the  assured,  no  less  than  the 
explicit  words  of  the  provision  itself,  require  that  this  diity 
should  be  discharged,  if  not  ^^  forthwith,"  upon  the  company 
being  apprised  of  the  existence  of  the  conditions  on  which 
its  performance  depends,  at  least  with  due  and  proper  dili- 
gence thereafter.  Obviously,  a  failure  for  an  unreasonable 
time  after  notice  to  do  that  which  it  is  the  company's  plain 
duty  to  do  forthwith  oflfera  no  defense  to  a  plaintiff's  right  to 
recover. 

The  record  shows  that  ten  days  before  the  fire  the  plain- 
tifT  notified  the  defendant's  general  agent,  whose  duty  it  was 
to  attend  to  all  its  business  in  his  territory,  that  he,  the  plain- 
tiff', was  then  using  the  engine  for  grinding  bark,  and  that  he 
was  willing  to  do  and  to  pay  any  thing  that  might  be  neces- 
sary for  the  protection  of  the  property  in  the  event  of  fire, 
and  that  he  wanted  to  be  made  safe  in  his  insurance  on  the 
tanyard.    This  was  notice  to  the  company:  May  on  Insur- 
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ance,  sec.  152;  Union  Mut  Ins,  Co.  ▼.  Wilkinson,  13  Wall. 
222.  We  are  not  dealing  with  the  question  of  the  agent'i 
power  or  authority  to  waive  or  vary  a  condition  of  the  policy, 
but  only  with  the  proposition  that  notice  of  the  character  w# 
are  considering  given  to  the  general  agent  of  the  company  is 
notice  to  the  company  itself.  And  it  was  *^*  notice  to  the 
company  because  it  was  the  duty  of  the  agent  to  communi* 
cate  it  to  his  principal.  It  can  make  no  possible  difference 
that  the  agent,  when  so  notified,  declined  to  give  a  permit  for 
the  use  of  the  engine,  because  under  the  seventeenth  condi* 
tion  no  permit  was  needed,  but  another  method  was  provided. 
Whether  the  period  that  elapsed  between  the  date  of  this 
notice  and  the  subsequent  fire  was  a  reasonable  time  within 
which  the  company  ought  to  have  appointed  the  committas 
of  three  members  under  the  seventeenth  condition,  was  a 
question  of  fact  for  the  jury  to  determine  under  all  the  attend* 
ant  circumstances:  Sokes  v.  Amazon  Ins,  Co.^  61  Md.  619; 
84  Am.  Rep.  323.  Under  this  seventeenth  clause,  whilst  there 
was  no  forfeiture  declared  or  even  implied,  there  are  two  con* 
tingencies  presented.  There  is  the  contingency  that  the  use 
of  the  engine  would  increase  the  risk  under  which  two  different 
aspects  are  presented;  and  there  is  the  opposite  contingency 
that  it  would  not.  In  the  latter  event  the  policy  would  in  no 
way  be  affected,  and  the  right  to  recover  on  it  would  not  be 
impaired.  In  the  event  that  the  risk  was  materially  increased 
and  no  additional  premium  note  was  given,  then  the  right  to 
recover  was  not  defeated  unless  the  loss  occurred  in  whole 
or  in  part  from  that  increased  risk;  and  this  is  a  question  of 
fact  for  the  jury  to  find.  If,  again,  the  risk  was  materially 
increased  and  notice  was  given  to  the  company,  and  no  ad- 
ditional premium  note  was  given,  solely  because  of  unrea* 
Bonable  delay  on  the  part  of  the  company  in  making  an 
examination  to  ascertain  the  amount  of  the  increased  risk, 
and  loss  resulted  by  fire  occasioned  by  such  increased  risk, 
still  the  company  would  be  liable,  because  it  would  not  be 
permitted  to  invoke  in  its  defense  the  failure  of  the  plaintiff 
to  give  an  additional  premium  note  when  that  failure  was 
due  exclusively  to  the  conipany's  own  omission  or  neglect  to 
perform  its  precedent  duty  within  a  reasonable  time.  In  no 
view,  then,  that  can  be  taken  of  the  sixteenth  and  seven* 
teenth  clauses  was  there  a  forfeiture  of  the  policy. 

The  remaining  causes  of  forfeiture  stated  in  the  policy  and 
in  the  eonditions  thereto  annexed  are  those  which  *^^  ve- 
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late  to  alterations  in  the  premises  or  buildings  which  increase 
the  risk,  and  to  the  use  thereof  for  the  purpose  of  carrying  on 
therein  any  trade  or  busineeSi  which,  according  to  the  by* 
laws  and  conditions,  class  of  hazards  and  rates  annexed  to 
the  policy  would  increase  the  hazard.  There  is  no  evidence 
that  there  were  alterations  made  in  the  premises  or  build* 
ings  after  they  were  insured.  When  the  policy  was  issued  the 
buildings  used  in  the  tannery  business  were  described  in  the 
policy,  and  distinctly  insured  as  buildings  pertaining  to  that 
occupation,  and  it  is  not  intimated  that  they  were  used  there- 
after for  the  purpose  of  carrying  on  any  different  trade  or 
business.  Nothing,  then,  in  the  structures  themselves,  or  in 
the  business  conducted  therein,  was  changed  or  altered  after 
the  insurance  had  been  granted  ^  and  unless  placing  and 
operating  the  engine  fifty  or  sixty  feet  away  from  the  bark- 
mill  house  amount  to  an  alteration  in  the  insured  prem« 
ises,  or  to  a  use  of  them  for  carrying  on  a  trade,  which, 
according  to  the  class  of  hazards  and  rates  annexed  to  the 
policy,  would  increase  the  hazard,  there  is  nothing  in  either 
of  those  provisions  which  has  the  slightest  reference  to  the 
case  at  bar.  That  the  engine  so  placed  and  so  operated  did 
not  amount  to  an  alteration  in  the  insured  premises  in  the 
sense  in  which  the  terms  used  in  the  policy  are  invariably 
interpreted  can  admit  of  no  doubt  Those  terms  mean  an 
alteration  in  the  thing  insured:  Washington  Fire  In$.  Co,  v. 
Davison^  80  Md.  102.  That  an  engine  employed  as  this  one 
was,  was  not  a  use  of  the  premises  for  carrying  on  a  trade 
or  business,  which,  according  to  the  by-laws  and  conditions, 
olass  of  hazards  and  rates  annexed  to  the  policy,  would 
increase  the  hazard,  is  equally  free  from  doubt,  because  the 
by-laws  and  conditions  do  not  expressly  or  impliedly  so 
declare,  and  because  there  is  no  class  of  hazards  or  rates  an* 
nexed  to  the  policy  at  alL  There  is  consequently  no  standard 
4is  to  what  would  increase  the  risk,  furnished  by  any  by-law, 
•condition,  class  of  hazards  or  rates.  To  avoid  any  misunder- 
standing, we  repeat  that  if  without  notice  to  the  insurer  the 
4ise  of  ^'^^  the  engine  as  described  did  in  fact  materially 
increase  the  risk,  and  if  the  loss  was  occasioned  by  that 
increased  risk,  the  insurer  would  be  relieved  from  liability. 
But  these  are  £aots  to  be  found  by  the  jury. 

As  there  was  no  forfeiture  of  the  policy  there  could  be  no 
iraiver  of  a  policy  that  never  existed,  and  hence  the  evidence 
offered  and  objected  to  in  the  first,  third,  and  fourth  excep- 
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tions  tending  to  prove  a  waiver  was  irrelevant,  and  was  for 
that  reason  properly  excluded.  The  plaintiff's  first,  second, 
and  third  prayers,  which  were  condned  to  the  question  of 
waiver,  were  also  properly  rejected,  because  there  was  no 
question  of  waiver  involved,  and  there  could  be  none  where 
there  had  been  no  forfeiture.  The  fifth  and  sixth  prayers 
were  wrong,  and  were  properly  rejected.  As  there  was  no 
forfeiture,  there  was  no  right  in  the  company  to  cancel  the 
policy,  and  a  delay  in  an  abortive  cancellation  was  of  no  con- 
sequence one  way  or  the  other,  as  respects  the  plaintiff's 
right  to  recover.  The  fourth  and  seventh  prayers  were  right, 
and  ought  to  have  been  granted.  The  fourth  has  relation 
to  the  knowledge  of  the  agent  being  the  knowledge  of  the 
company;  and  the  seventh  refers  to  the  insurance  in  a  dif- 
ferent company.  All  of  the  defendant's  prayers  except  the 
second  were  rejected,  and  that  one  ought  to  have  been  re- 
fused. Its  vice  is  that  it  construes  the  policy  to  mean  that 
the  use  of  the  engine,  under  the  circumstances  stated,  of  itself 
forfeited  the  policy.  We  have  already  discussed  that  qoes- 
tion,  and  have  reached  a  different  conclusion. 

For  the  error  in  rejecting  the  plaintiff's  fourth  and  seventh 
prayers,  and  in  granting  the  defendant's  second,  the  judg- 
ment must  be  reversed,  and  a  new  trial  will  be  awarded. 

Judgment  reversed,  with  costs  above  and  below,  and  new 
trial  awarded.  ^_^__ 

Insubakob. — ^FoBTBiriTBia  AMM  NOV  FivoRXDb  and  ooarte  an  relnolsnt  to 
dwdare  and  enforoe  them  if  by  reasonable  interpretation  it  oan  be  avoidedt 
Colemam  ▼.  Fnsuranee  Co.,  40  Ohio  St.  810;  84  Am.  St.  Rep.  665»  and  notai 
Diiroii  T.  Standard  etc  Ins,  C<k,  63  Vt.  437;  25  Am.  St.  Rep.  77S»  and  note. 
A  forfeiture  ia  not  favored,  and  will  not  be  enforced  nnless  ■peoifioaUy  and 
definitely  provided  for  in  the  oontraot.  Mwrroff  v.  HvM  Ben,  ef&  Amn,f  90 
CU.  402;  26  Am.  St  Rep.  138,  and  note. 

Imsu&amcs— Ihobxasb  of  Risk— EHoniB  or  PannsM.  —Where  a  dnmmy* 
engine  had  been  used  on  the  premises  before  the  issving  of  the  poliey  it 
was  held  that  its  aabseqaent  use  when  required,  although  snoh  use  in- 
ereased  the  risk  did  not  avoid  the  policy  nnder  a  provision  therein  that 
"  if  the  situation  or  circumstances  affsoting  the  risk  shall  be  so  altered  as 
to  increase  the  risk,"  the  policy  should  be  void:  OommtmweaUh  v.  Hide  etc 
/m.  Oo.,  112  Mass.  186;  17  Am.  Rep.  72.  To  the  same  effect^  see  WkUmeg 
V.  BkLck  River  Im.  Oc,  72  N.  T.  117;  28  Am.  Rep.  116»  and  note.    ^ 

Insvbanok— Altsbation  of  Pbbmisib  IvcBBAaiNO  THB  Risk.— Liabili^ 
•f  insured,  nnless  additional  premium  is  paid:  See  Merriam  v.  MIddleeem 
ete.  Inc  Ob.,  21  Pick.  162;  32  Am.  Dea  262. 

IiiBinuHoa. — NonoB  to  or  knowledge  of  the  general  aidant  of  an  in* 
■uranoe  company  is  imputed  to  the  company:  liorruon  v.  Imemranct  Oa.^  69 
Tex.  363;  6  Amu  St.  Rep.  63,  and  note. 
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Guyn  ov  Tm*— Who  mat  Maihtaik  Bill  to  Riiiot&— A  blQ  to 
iiiOT«  a  cload  on  title  oanuot  be  maintained  nnleM  tho  plaintiff  baa  both 
the  legal  title  and  the  possession. 

Cloud  on  Titlb — Right  ov  Ezkoutioh  PaaoHAsiB  to  Maihtain  Bill  to 
RxMOVB. — Oae  claiming  title  to  land  under  an  exeontion  sale  oannot 
maintain  a  bill  against  a  party  in  possession  claiming  under  a  deed  of 
trust  to  have  such  deed  declared  raid  and  ▼aoated  at  ft  oloud  oa  hia 
title.    His  remedy  is  by  ejectmentk 

M.  Duckett  and  E.  DerU^  for  the  appellant, 

O.  H.  Stanley  and  B.  F.  C<mb$f  for  the  appellee, 

*^*  BaiBcoEy  J.  The  appeal  in  this  case  is  from  an  order 
suBtaining  a  demurrer  to  a  bill  in  equity.  The  bill  charges  that 
the  appellant  obtained  by  deed  from  Dr.  Charles  A.  Wells 
and  Mrs.  Wells,  on  the  4th  of  January,  1894,  a  tract  of  land 
situate  in  Prince  Gleorge's  county,  containing  one  hundred 
and  twenty-nine  acres;  that  Dr.  Wells  previously  purchased 
the  land  at  sheriff's  sale,  at  the  suit  of  himself  against  one 
Thomas  A.  Mitchell,  and  on  the  27th  of  June,  1892,  obtained 
the  sheriff's  deed;  that  Mitchell,  on  the  2l8t  of  March,  1890, 
being  on  that  date  indebted  unto  the  appellant's  grantor, 
ezeouted  an  instrament  of  writing  purporting  to  be  a  deed  of 
trust,  and  professing  to  convey  unto  William  F.  Hellen,  one 
of  the  appellees,  this  tract  of  land,  together  with  other  lands, 
to  secure  to  one  William  W.  Hall  an  indebtedness  of  seven 
thoosand  dollars,  covered  by  six  promissory  notes  from  Mitch- 
eU  to  HalL 

It  further  charges  that  Mitchell  was  never  indebted  to  Hall 
in  the  sum  set  forth  in  the  pretended  deed  of  trust,  or  in  any 
other  sum;  that  the  deed  of  trust  is  without  consideration, 
was  made  in  prejudice  of  subsisting  creditors,  is  fraudulent, 
▼old,  and  operates  as  a  cloud  upon  the  appellant's  title.  The 
bill  then  prays  that  the  deed  of  trust  be  annulled  and  set 
aside;  that  the  notes  secured  by  the  deed  decreed  to  be 
brought  in  and  canceled;  that  the  cloud  upon  his  title  to 
the  land  be  removed,  and  concludes  with  a  prayer  for  gen- 
eral relief.  And  to  this  bill  a  demurrer  was  interposed, 
which  was  sustained  by  the  court,  and  the  bill  dismissed. 

^'^  The  question,  then,  presented  for  our  consideration,  is 
whether  the  plaintiff  has  presented  such  a  case  by  the  bill  as 
him  to  the  relief  he  seeks.    It  is  manifest  that  the 
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appellant  is  not  entitled  to  invoke  the  jurisdiction  of  a  coart 
of  equity  for  ^^  the  quieting  of  title  and  the  removal  of  a  cloud 
therefrom,"  because  his  bill  fails  to  allege  that  the  plaintiff 
was  in  the  possession  of  the  property  at  the  time  the  bill  was 
filed,  it  being  well  settled  in  this  state,  as  a  general  rule,  that 
the  jurisdiction  of  a  court  of  equity  cannot  be  maintained  to 
remove  a  cloud  from  title  unless  the  party  has  the  legal  title 
and  the  possession.  If  the  possession  is  in  another  his  rem- 
edy ie  by  an  action  of  ejectment:  Crook  v.  Brown^  11  Md.  168; 
McCoy  V.  Johnson^  70  Md.  490;  Livingiton  v.  Hall,  78  Md.  886. 
And  the  case  of  Steuart  v«  Meyer,  54  Md.  464,  relied  upon  by 
the  appellant,  is  not  in  conflict  with  this  rule  as  applicable 
to  a  case  like  the  one  here  presented:  Textor  v.  Shipley,  77 
Md.  479. 

Nor  can  there  be  any  question  that  a  creditor  who  has  puf^ 
vued  his  remedy  at  law  by  an  ineffectual  execution  on  hia 
judgment  can  invoke  the  aid  of  a  court  of  equity  to  have 
fraudulent  conveyances  standing  in  his  way  and  covering 
up  the  property  set  aside  and  vacated.  This  relief  is  fully 
«established  by  authority:  Trego  v.  Skinner,  42  Md.  480.  But 
the  plaintiff  here  is  in  no  sense  a  creditor  of  Mitchell,  the 
4illeged  fraudulent  grantor.  The  relation  of  debtor  and  cred- 
itor between  Dr.  Wells,  the  plaintifl^s  grantor,  and  Mitchell, 
the  grantor  under  the  deed  of  trust,  ceased  to  exist,  by  the 
execution  sale,  so  far  as  the  property  sold  and  sought  to  be 
recovered  in  this  proceeding  can  be  affected.  The  plaintiff 
acquired  the  title  of  the  purchaser  at  the  sheriff's  sale,  and 
ean  assert  no  better  equity  than  those  under  whom  he  claims: 
Baxter  v.  SeweU,  8  Md.  338.  And  whether  the  conveyance  to 
4he  appellee,  Helden,  was  fraudulent  or  not  can  be  tried  in 
an  action  of  ejectment:  WAde  v.  Seoiten,  59  Md.  78;  Heeht  t. 
Colquhowi^  57  Md.  663;  JVcUionoI  Park  Bank  v.  Lanahan^  60 
Md.  610. 

*>^  In  the  ease  of  Polk  r.  PendleUm,  81  Md.  118,  it  was  dis» 
tinctly  held  that  a  party  not  In  possession  of  the  land,  but 
claiming  title  to  it  under  an  execution  sale,  could  not  main- 
tain a  bill  to  have  the  adverse  title  of  the  party  in  possession 
claiming  under  a  tax  sale  declared  void,  or  to  have  the  ques- 
tion of  title  adjudicated.  And  in  the  case  of  Thigpen  ▼.  PiUf 
1  Jones  Bq.  49,  the  supreme  court  of  North  Carolina,  in 
treating  of  a  case  somewhat  similar  to  the  one  here  presented, 
held  that  where  a  debtor  makes  a  conveyance  of  land  with 
intent  to  defeat  his  creditors,  and  they  proceed  to  have  the 
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land  sold,  treating  the  conveyance  ae  void,  <me  who  beoome» 
a  purchaser  and  takes  a  sheriff's  deed  has  no  right  to  call 
on  a  court  of  equity  to  have  the  fraudulent  deed  brought  in 
and  canceled  upon  the  ground  of  removing  a  cloud  from  hia 
title.  *'  This/'  says  that  court, ''  would  be  a  novel  attempt  ta 
extend  the  jurisdiction  of  equity,  and  have  it  try  and  dispose 
of  a  pure  legal  question."  And  in  the  case  of  Welde  v.  Scotter^ 
69  Md.  76,  this  court  held  that  an  injunction  would  not  ba 
granted  to  prevent  a  judgment  creditor  from  selling  and  pur- 
chasing the  property  under  an  execution,  so  as  to  put  himself 
into  a  position  to  test  at  law,  through  ejectment,  the  validity 
of  another's  title  alleged  to  be  fraudulent  The  question  was 
left  to  be  litigated  at  law.  *'  The  real  question,"  said  the 
court  in  that  case,  '*  for  us  to  decide  is,  should  he  (the  judg* 
ment  creditor)  be  prevented  by  injunction  from  putting  him- 
self into  such  position  that  he  may  have  the  question  of  the 
bona  fides  of  the  appellee's  purchase  tested  in  a  court  of  law, 
through  an  action  of  ejectment.  We  are  all  of  opinion  that 
he  ought  not,  and  that  it  was  error  in  the  circuit  court  to 
hold  otherwise." 

Whatever,  then,  may  be  the  decisions  elsewhere,  no  case 
in  this  state  has  gone  so  far  as  to  maintain  a  bill  in  equity 
under  the  facts  and  circumstanoes  of  this  case. 

We  shall,  therefore,  a£Brm  the  order  appealed  from,  bus* 
taining  the  demurrer  and  dismissing  the  bill  with  costs. 

Order  affirmed  with  costs. 

Gloud  oh  Titlb— Who  mat  Maimtadt  Suet  to  Rbmovs.— A  oload  iipoe 
tttla  is  a  title  or  encambranoe»  apparently  ralid.  but  in  faot  invalid.  '*A 
doad  npon  a  title  is  but  an  apparent  defect  in  it.  If  the  title,  aole  and  abeo- 
Inte  in  fee,  U  really  in  the  person  moving  against  the  cloud,  the  density  of 
tiie  doad  can  make  no  difference  in  the  right  to  have  it  removed.  Any  thing 
of  this  kind  that  has  a  tendency,  even  in  a  slight  degree,  to  cast  donbt  upon 
the  owner's  title,  and  to  stand  in  the  way  of  a  full  and  free  exercise  of  his 
ownershipi  is  a  cloud  upon  hii  title"  which  he  has  a  right  to  have  removodi 
Whitney  ▼.  CUiy  qfPort  Huron.  88  Mich.  269-272;  26  Am.  St.  Rep.  291. 

To  constitute  a  cloud  on  title  the  claim  of  titlo  made  must  be  apparently 
▼■lid  and  baaed  upon  an  instrument  which  appears  to  be  valid  from  the  faoa 
of  tiM  record,  the  defect  in  which  can  only  be  made  to  appear  by  extrinsic 
proo^  for,  if  the  invalidity  of  the  instramentoomplained  of  is  apparent  upon 
its  face,  it  does  not  constitute  a  dond.  The  general  mlo  to  be  deduced  from 
the  authorities  is^  that  if  the  title  against  which  relief  is  prayed  is  of  such 
ebaraoter  that,  if  asserted  by  action  and  put  in  evidence,  it  would  drive  tho 
tme  owner  of  the  property  to  the  production  of  his  own  title  in  order  to 
estabUsh  a  defense,  it  constitutes  a  dond  which  he  has  a  right  to  have 
nmoved.  If,  on  the  other  hand,  such  title  is  void  on  its  face,  so  that  an 
Mtioa  based  upon  it  would  fall  of  its  own  weight  without  extrinsic  evidenoe 


374  Helden  v.  Hellen,  [Maryland, 

to  ihow  iti  invalidity,  or,  when,  if  roch  evidence  ii  produced,  it  mnat  inevi* 
tably  show  the  invsJidity  of  inch  titlv  and  destroy  ita  effeot^  it  doei  not 
constitute  a  cloud,  and  the  complainant  must,  if  he  would  hava  such  title 
removed,  show  some  special  circumstances  which  entitle  him,  in  the  viaw  of 
a  court  of  equity,  to  a  decree  for  that  purpose:  Lick  ▼.  Bay,  43  OaL  83-88; 
Sloan  V.  Sloan,  25  Fla.  63;  Crooibs  ▼.  Andrews,  40  N.  Y.  647;  Fonda  t.  Sage. 
48  N.  Y.  173;  Maloney  v.  Finnegan,  38  Minn.  70;  Latarenee  ▼.  Ztntpteman,  37 
Ark.  643;  Gamble  v.  Loop.  14  Wis.  465;  BameJir.  Mayo,  10  Fla.  542;  Otietir. 
Brooklyn,  69  N.  Y.  606;  Moores  r.  Townshend,  102  N.  Y.  387.  <^The  tma 
test  is  whether,  in  an  action  of  ejectment  founded  upon  a  claim  of  title^  the 
owner  in  possession  would  be  required  to  offer  evidence  to  defeat  a  recoveiy. 
If  such  proof  would  be  necessary  the  cloud  would  exist,  but  if  such  proof 
would  not  be  necessary  no  olond  would  be  cast  upon  the  title.  If  the  action 
would  fall  of  its  own  weight,  without  proof  in  reply,  there  is  no  occasion  for 
equitable  interference,  as  in  the  case  where  the  instrument  relied  mpon  is 
void  upon  itn  face,,  or  is  the  result  of  proceedings  void  upon  their  face  and 
requiring  no  eztrinaio  evidence  to  show  their  illegality**}  Sham  t«  Sbnm,  tf 

Fla.  63-67. 

The  right  to  remove  a  eloud  from  title  i%  in  the  absenoe  of  statnta^  purely 
equitable  in  ita  nature,  and  peculiarly  within  the  Jurisdiction  of  oonrts  of 
ohanoery.  Hence,  relief  must  be  sought  in  eqnityt  Loving  v.  Downer,  1 
McAll.  360;  Downing  v.  Wherrim^  10  N.  H.  0;  49  Am.  Dea  139;  ffunUngUm 
▼.  Allen,  44  Misa.  654;  Standiah  v.  Dow,  21  Iowa,  363;  Eldridge  v.  Smkh,  U 
Vt.  484;  Walker  v.  Peay,  22  Ark  103.  The  jurisdiction  of  equity  to  remoiva 
clouds  from  title  is  an  independent  aouroa  or  head  of  jurisdiction,  not 
requiring  any  accompaniment  of  fraud,  accident,  mistake,  trust,  or  accoonti 
or  any  other  basis  of  equitable  intervention:  DuW§  Appeal,  113  Pa.  St.  610. 

In  some  states  statutes  have  been  anaoted  permitting  parties,  whethar 
in  possession  or  not,  to  determine  adverse  claims  and  remove  oloada  frooi 
title  in  an  action  at  law  brought  under  the  provisiona  of  such  statate.  Ouaa 
arising  under  such  statutes  are  not  to  be  considered  here.  This  note  is  oon« 
fined  to  the  right  to  maintain  a  bill  in  equity  to  remove  doads  from  title. 
A  bill  in  equity  to  remove  a  cloud  from  title  oan  only  be  maintained  when 
the  pretended  title  or  instrument,  alleged  to  constitute  the  oloud,  ia  appar- 
entiy  valid  on  its  face,  and  the  party  in  possession  ia  compelled  to  resort  to 
extrinsic  evidence  to  show  the  invalidity  of  the  pretended  title  and  to  defend 
his  own.  If  the  pretended  daim  is  invalid  on  its  face,  or  when  it  requires 
that  extrinaic  facta  be  proved  for  the  purpose  of  establishing  ita  validity, 
a  court  of  equity  refuaea  to  interfere  on  the  ground  that  the  faota  which 
nre  eaaential  to  austain  the  pretended  claim  do  not  exist,  and  the  party  In 
possession  ia  left  to  hia  defense  in  an  action  at  law.  This  ia  the  general 
and  well*settled  rule,  subject,  perhaps,  to  aome  exceptiona  in  apecial  oaaea: 
Murray  v.  ffazell,  99  K.  0,  168;  Buebee  v.  Macy,  85  N,  a  329;  Briggt  r. 
Johnton,  71  Me.  235;  OUy  qf  Hartford  v.  Ohipmam,  21  Conn.  488;  Lehmam  v. 
Boberie,  86  N.  Y.  232.  "The  jurisdiction  of  a  court  of  equity  to  afford ro* 
lief  against  deeds  and  other  instruments  in  writing  which  in  their  nature 
and  apparent  validity  operate  in  such  improper  and  unjust  way  as  to  oact 
doubt  upon  the  right  or  title  of  the  party  complaining  arises  only  when 
the  deed  or  instrument  in  question  has  such  present  apparent  validity  and 
effectiveness,  or  where  it  is  capable,  by  reason  of  such  causes,  of  mirase  in 
the  future  to  his  prejudice,  and  he  has  no  other  remedy.  If  the  deed  or 
other  instrument  is  upon  its  face  void,  or  if  the  complaining  party  may  hava 
a  present  legal  remedy,  a  court  of  equity  will  not  interfere^  nor  will  its 
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•nthoritjr  be  ioterpoMd  where  the  purpose  of  fhe  deed  or  other  instmrntal 
b  dear,  and  it  caanot  operate  presently  or  in  the  fature  to  tlie  injnrj  of 
mich  party"!  Murrap  w.  HaseU,  99  N.  C  168-171. 

Ponettium  Ntcemary.^A.  party  oannot  maintain  a  bill  in  equity  to  romoro 
ft  elond  from  hie  title  nnleae  he  hae  a  legal  or  a  perfeofe  eqnitabU  title:  Tout 
mimr.  Heidelberff,92Uin.2B».    If  hie  tide  ia  legal  it  is  alM  settled  by  aa 
overwhelming  array  of  authority  that  he  mast  be  in  possession  of  the  prop> 
erty.    In  snob  ease  there  is  no  neoessity  for  the  exercise  of  equitable  joria* 
dictioo,  the  remedy  at  law  being  fnll  and  adequate.    The  validity  el  tho 
dispntad  title  oan  be  fully  tried  and  determined  in  an  action  of  ejectment. 
The  jorisdiotion  of  equity  to  remove  clouds  from  title  is  intended  to  reach 
only  persons  out  of  Doesetsion,  who  oannot  be  oompelled  to  defend  their 
elaima  at  laws  Doph  t.  Sloan,  96  Mo.  652;  Gravei  v.  Btoari,  99  Mo.  13| 
Shan  ▼.  Sloan,  25  Fla.  68;  Weaver  ▼.  Arnold,  16  R.  L  63;  Barron  v.  RolMno^ 
S2  Mieh.  36;  Carter  v.  Wooffork,  71  Md.  283;  Textor  v.  Sfiipley,  77  Md.  473$ 
<na^Um  Y.  Barr,  34  W.  Va.  290;  Woodr.  Nieoleon,  43  Kan.  461;  Neurmanr. 
WeaUsoU,  29  Fed.  Rep.  49;  SmUh  t.  MeOonmU,  17  HL  136;  63  Am.  Deo.  340| 
Umiiei  Suuea  ▼.  WUeon,  118  U.  &  86;  Moore*  v.  Towtitkend,  102  N.  Y.  S87s 
Qamhk  ▼.  HamOion,  81  Fla.  401;  Damkl  v.  Stewart,  66  Ala.  278;  McLean  w. 
/Ves29,  66  Ala.  211;  Plant  ▼.  Barclay,  66  Ala.  661;  AUen  r.  Hanka,  136 
U.  &  800;  Hawworih  v.  NorrU,  28  Fla.  763;  Peacock  ▼•  Stott,  104  K.  0.  164$ 
fift<39|Nmfv.  ^non,  43  N.  J.  Bq.  627;  i^ealev.Btoi6»  46  N.J.  Eq.  668;  Thor* 
ktgton  ▼.  CU^  Council  qfMonigomenf,  82  Ala.  691;  Currp  v.  Peebles,  83  Ala.  286t 
Bwion  Y.  Oleaaon,  56  HL  26;  Oage  v.  SdMdt,  104  HI.  106;  Oakley  ▼.  Mwr^ 
kmt,  100  HI  204;  KUffannon  v.  Jenkmaon,  61  Mich.  240;  Dyer  v.  f  mdhwar, 
14  Moi  App.  39;  Clark  ▼.  Covenant  MuL  L,  Ine,  Co,,  62  Mo.  272;  Oage  t. 
AhboU,  99  IlL  366;  McDonald  ▼.  White^  130  HL  493;  Page  v.  Montgomerg, 
46  Mich.  61*    In  a  few  of  the  states  one  claiming  a  legal  title,  though  not 
in  possession,  may  maintain  a  bill  in  equity  against  one  in  possession  to 
remove  a  olond  from  the  title  of  the  former:  Do  Camp  v.  Camahan,  26 
W.  Va.  839;  Hamilton  t.  BatUn,  8  Biinn.  403;  83  Am.  Dea  787;  Bauemam 
V.  Kelleg,  38  Minn.  197;  8  Am.  St.  Bep.  661.     "When  a  party  has  the  only 
or  the  better  legal  title  to  land,  as  against  that  which  he  wishes  to  put  i^l 
vest,  he  may  obtain  or  regain  possession  by  an  action  of  eject inent,  if  he  it 
ont  of  poesessiooy  and  it  is  reasonable  that  equity  should  decline  to  interfere 
where  ho  may  obtain  all  the  relief  he  needs  at  law.    If  he  is  in  possession, 
then,  aa  he  oan  bring  no  action  at  law,  he  may  ask  a  court  of  equity  to 
tamove  a  olond  upon  his  title,  which  makes  it  less  valuable,  and  may  pre- 
vent his  disposing  of  it  to  others''t  Allen  v.  ffanke,  136  U.  S.  300-31L 
Before  a  party  i*  entitled  to  the  aid  of  equity  to  remove  a  olond  upon  hia 
title  ho  mnst  have  the  possession  of  the  land,  and  the  oloud  must  be  with 
respect  to  something  connected  with  his  own  title.    If  neither  himself  nor 
the  party  holding  the  title  alleged  to  be  a  oloud  are  in  possession  of  the  land, 
equity  oannot  entertain  jurisdiction  of  his  bill:  Marke  t.  MtUn,  4  Maokey. 
659;  ^^eonis  t.  Harmon,  80  Va.  48.    Actual  possession  with  a  claim  of  own- 
ership in  fee  establishes  a  presumptive  title,  and  is  sn£Scient  to  maintain  a 
bill  in  equity  to  remove  a  cloud  upon  title:  Loomie  v«  Roberte,  67  Mich.  284» 

The  possession  necessary  to  entitle  one  to  remove  a  doud  on  his  titla 
■inst  be  bona  Jide^  and  fairly  gained:  WvUeon  v.  JJon  Brewing  Co,,  61  Mich. 
696.  It  mnst  have  been  acquired  in  a  lawful  way.  If  obtaiiiod  by  violenoa 
or  by  the  nee  ol  unfair  or  corrupt  means  a  eourt  of  equity  does  not  lend  ita 
aid.  A  poesBssion  obtained  by  fraud  is  treated  in  equity  as  no  possesdoas 
^onini  V. /oiiei^  86  HL  313;  Gould  v.  Stemburg.  106111.  488;  Gage  r.  Uamp^ 
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fiM,  127  HL  87.  The  poiseasioii  of  a  party  !■  insafflotent  to  maintain  Mub 
rail  if  it  b  merely  temporary  or  nominal,  obtained  by  an  aot  of  treepaH^ 
and  for  the  sole  purpose  of  institating  the  prooeedings  Djfer  t.  Battmtkk^ 
9!  Ma,  lU;8wttya§r.  Arftl^  84 Ma  App. 414;  Wat9om v.  Lkm Brewmg 0^^ 
61  Mioh.  6M. 

A  atranger  to  the  title  to  land  is  not  entitled  to  remoTO  a  elond  therefroou 
Henoe,  one  in  poeaessiont  bnt  haying  no  legal  or  equitable  title  to  the  land^ 
eannot  maintain  a  bill  in  equity  to  remove  a  doud  apon  raeh  title.  Is 
order  to  prevail  he  must  ehow  either  a  good  legal  or  equitable  title  in  him* 
■elf s  WUkimon  r.  HiUer,  71  MUs.  678;  Jcusk»on  ▼.  La  M<mrt  Co.,  1  N.  D.  288. 

Posaeflsion  of  land  by  a  duly  authoriied  agent  of  a  nonreeident  owner  ia 
raffioient  to  enetain  equitable  jurisdiotion  to  remove  a  olond  npoa  the  titW 
af  enoh  owner:  Sloan  ▼•  Sloan,  26  Fla.  53. 

The  poeaeasion  of  one  ootonaot  ia  anffloient  to  enable  hla  ootenaat  omt  of 
the  aotual  poaeeaaion  to  maintain  a  anit  to  remove  a  olond  upon  the  titio  af 
the  land  held  in  cotananoy:  VaUandi(fiam  v.  Johtuont  86  Ky,  288;  SoaU  ▼• 
SooO,  85  Ky.  885;  fferron  v.  Knapp,  72  Wia.  653. 

Poaaeaaion  and  title  gained  by  adverae  poeaeeaion  for  the  neeoaaary  perioA 
li  anffloient  to  maintain  a  biU  to  remove  a  olond  upon  titlei  AMt  ▼•  Aift* 
terd,  90  Ala.  309;  Iformani  v.  iOcreia  Co.,  98  Ala.  181;  89  Am.  8k  Rep.  46; 
WaBI:ir  v.  Oonvoroe,  148  111.  622;  Chicago  v.  MiddUbrooke,  148  111.  265.  In  on* 
inataoce,  however,  it  waa  deoided  that  **  if  a  party  haa  aoqnired  another^a 
land  mnder  the  atatuta  of  poaaeaaiona,  he  ought  to  be  oontant  with  the  titla 
whioh  the  atatnte  givea  him,  and  he  oanuot,  without  aome  further  equity, 
leinforoe  it  by  ooming  into  chaneery  to  oompel  a  releaae  of  the  title  wftiiob 
be  haa  auperaeded:  Tofflor  v.  Staple*,  8  R.  L  170;  6  Am.  Rep.  666. 

The  mere  poaaeaaion  of  one  who  haa  not  paid  all  of  the  purohaae  money 
lor  the  land  eannot  support  a  bill  againat  the  holder  of  the  legal  title  to 
whom  tuoh  purohaae  money  ia  unpaid;  Iforlhrop  v.  AndrtWB,  39  Kan.  667» 

The  Holder  qf  a  Perfect  BquiUMbU  Title,  Though  Out  of  PosieseUfn^iMAymBiMU 
tain  a  anit  to  remove  a  oloud  from  hia  title.  Ordinarily,  billa  to  remove  olonda 
from  the  title  to  land  do  not  lie  in  behalf  of  one  out  of  poaaeaaion,  for  the 
raaaon  that  generally,  under  auoh  eircamatonoeii,  an  aotion  for  poaoaeaiom 
may  be  maintained  at  law,  judgment  in  whioh  diasipatea  the  alleged  olood^ 
but  if  the  title  whioh  ia  anppoaed  is  purely  an  equitable  one,  the  remedy  at 
law  doea  not  exiat^  and  no  recovery  ean  there  be  had,  however  meritorioua 
the  oomplainant'a  title  may  be  in  oontemplation  of  a  court  of  equity,  and 
upon  this  conaideration  the  prinoiple  baa  beoome  well  eatabliahed  that 
elianoery  may  be  reaorted  to  for  relief  againat  the  eloud  by  the  holder  of  the 
equitable  title,  though  out  of  poaaeaaion,  and  the  legal  tiUe  ia  in  the 'defend* 
ant  in  poaaeaaion:  Maeon  v.  Black,  87  Mo.  829;  Cfravee  v.  iSftoar^  99  Mo.  18; 
Sneathen  v.  Sneathon,  104  Ma  201;  24  Am.  St.  Rep.  826;  Connoetieui  ete» 
Jno.  Co,  V.  SnUth,  117  Mo.  261;  38  Am.  St.  Rep.  666;  Lawreaet  v.  Zhnpl^ 
man,  87  Ark.  643;  Bryan  v.  Winbum,  48  Ark.  29;  Mathewo  v.  Marke,  44 
Ark.  436;  Sale  v.  McLean,  29  Ark.  612;  ^roadt  v.  MU^^eU,  24  Ark.  431; 
Smith  r.  Orton,  21  How.  241;  Freeman  v.  Browh  96  Ala.  801;  Sloan  v.  Sloan, 
25  Fla.  58.  In  anch  oaaea  the  relief  aought  and  obtained  ia  not|  strictly 
■peaking^  the  removal  of  a  elond  from  the  oomplainant'a  title.  It  ia  rather 
in  the  nature  of  aeouring  a  Judioial  declaration  that  the  legal  title  ia  held  in 
truat  for,  and  ahould  be  conveyed  to^  him,  or,  at  leasts  that  it  ahall  not  ha 
aaaerted  to  hia  prejudice.  The  complainant  muat  prove  hia  equitable  titla. 
He  oannot  depend  on  the  weakneas  of  the  title  of  hia  opponents 
V.  Zimpkman,  87  Ark.  643;  Qamage  v.  Barris,  79  Me.  63i. 
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<hi«  oat  of  poaseasion  whose  land  ia  aold  nnder  «xeoatioii,  the  rooord 
ander  which  the  parohaaer  at  aheriflTa  sale  cUimay  not  diaoloeing  any  in- 
finDitj  on  ita  face,  and  reconrae  being  uecesaary  to  eztrinaio  evidence  to 
eatabliah  each  infirmity,  baa  a  right  to  aak  the  aid  of  a  oonrt  of  equity  to 
have  the  aheriff*a  deed  annnlled  aa  a  cloud  on  hia  title:  Beedk  t.  Mead,  81 
Ma  297.  Thia  doctrine  ia  denied  in  HerringUni  ▼.  WUUami,  31  Tex.  448,  it 
being  there  maintained  that  a  party  holding  both  the  legal  title  and  the 
poaaeaaion  ia  the  only  peraon  who  can  maintain  a  bill  in  equity  to  remove  a 
oload  from  hia  title,  and  that  an  equitable  claimant,  not  in  posseasion.  haa 
no  light  to  invoke  the  aid  of  chancery  to  remove  a  cloud  oaat  over  hia  title 
by  otiier  claimanta. 

If  a  complainant  haa  the  legal  title  to  landa  that  an  wild,  unimprovedt 
and  nnoccupied,  he  may  invoke  the  aid  of  a  court  of  equity  to  remove  ft 
elond  from  hia  title,  although  he  haa  no  other  than  the  conatmctive  poaaea 
■um  reaulting  from  legal  ownerahip,  but  it  ia  eaaential  to  the  maintenance 
of  the  bill  in  auch  caaea  that  it  be  alleged  and  proved  that  the  landa  are 
wild,  nncultivated,  and  unoccupied.  The  }uriadiction  of  equity  exiata  in 
aoob  caaea,  independent  of  atatutory  authority:  Qraham  v.  Florida  etc  0<kf 
83  Fla.  866;  Maihetm  Y.  Mark$,  44  Ark.  436;  Shirk  v.  WUlkmuon,  60  Ark. 
662;  Thompton  v.  WooV,  8  Or.  466;  Oage  v.  Cur^  122  UL  620;  ^Of  « 
Rmdofpk,  133  UL  197;  WdheM  v.  lOxrle.  123  liL  666;  6  Am.  St.  Rep.  674; 
Joktuon  V.  Hulmg,  127  HI.  14;  Lejeune  v.  Harman^  29  Neb.  268. 

On  the  other  hand,  if  the  deed  ia  void  on  ita  face,  and  doea  not  require  the 
production  of  any  extrinaio  proof  to  ahow  ita  invalidity,  it  cannot  be  aaid  to 
•ooatitute  a  doud  on  the  title  of  the  party  in  poaaeaaion,  and  he  cannot 
maintain  a  anit  in  equity  to  have  it  act  aaide  and  canceled:  Margan  v.  Lek- 
man,  92  Ala.  440;  Daniel  v.  8tewa}%  66  Ala.  278;  Murray  v.  ffatdl,  90 
K.  O.  168;  SeoU  v.  Ondeidonk,  14  N.  Y,  0;  67  Am.  Deo.  106;  Alden  v.  Tnh 
6ee,  44  Conn.  465. 

Judgmenit — ^If  the  invalidity  of  a  judgment  ia  apparent  from  the  face  of 
the  record,  a  bill  in  equity  cannot  be  maintained  to  have  it  declared  void 
and  removed  aa  a  cloud  upon  the  title  of  the  party  in  poaaeaaion:  Morgamr* 
Ld^man,  92  Ala,  440.  I^  however,  the  nullity  of  the  judgment  ia  not 
ahown  by  the  face  of  the  proceedings,  and  proof  of  ita  invalidity  reata  in 
parol,  equity  haa  jurbdiction  to  declare  it  void,  and  cancel  it  aa  a  cloud  upon 
tho  title  of  the  judgment  debtor:  Brown  v.  Ooodwin,  76  K.  Y.  409;  FUtfferM 
V.  Ommminget  1  Lea»  232. 

If  an  Aueeament  and  Tax  Certificate  are  void  upon  their  face  for  nn* 
cortainty  ia  deacription  of  the  land  they  do  not  create  a  cloud,  and  equity 
will  not  interfere  for  the  purpose  of  canceling  them:  Shepardeon  v.  MU* 
wautee  Co.»  28  Wia.  693.  Or,  if  an  asseaament  for  local  improvement  ia 
void  upon  ita  face,  it  doea  not  call  for  the  interference  of  a  court  of  equity 
to  remove  it  aa  a  doud  upon  the  title:  Stuart  v.  Pahner,  74  N.  Y.  183;  30 
Am.  Rep.  289;  WeiU  v.  Buffalo,  80  N.  Y.  263.  If  the  facta  which  render 
void  an  aaaesament  for  the  purpoae  of  general  taxation  or  for  apecial  im- 
provement do  not,  however,  appear  from  the  face  of  the  record,  a  anit  will 
lie  to  act  the  aaaeaament  aaide  aa  a  cloud  upon  the  title:  Chaffee  v.  Detrok, 
68  Mich.  673;  Pier  v.  Fond  Du  Lac  County,  63  Wia.  421. 

A  Mortgagor  in  Poeeeedon  may  invoke  the  aid  of  equity  to  cancel  a 
mortgage  on  hia  homestead,  aa  a  cloud  on  hia  title,  provided  he  refunda  the 
mortgage  money,  and  provea  that  the  mortgage  ia  invalid  becauae  of  defeott 
in  ita  execution  and  acknowledgment:  Qrider  v.  American  Freehold  etc  Co,^ 
99  Ala.  281;  42  Am.  St.  Rep.  68.    Equity  will  alao  entertais  a  auit  to  i#i 
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move,  M  a  cloud  upon  title,  a  forged  mortgage,  purporting  to  be  signed  by 
the  holder  of  the  legal  title  in  posseidon  of  the  land  on  whieh  the  mortgage 
is  given:  Byerly  ▼.  Humphrey^  96  N.  C.  151.  And  a  mortgagee  in 
sion  under  a  deed  absolute  in  form,  though  a  mortgage,  if  fairly 
may  maintain  a  suit  to  remove  a  cloud  from  the  title  to  the  mortgaged  land: 
BurUm  ▼.  Perry,  146  IlL  71*  But  if  the  instrument  under  which  he  holdi 
was  obtained  by  fraud,  as,  if  it  was  given  to  defraud  creditors  of  the  mort- 
gagor, he  cannot  maintain  a  bill  to  remove  a  cloud:  Ormnbamk  ▼.  Fergmtim, 
68  Fed.  Rep.  18. 

A  Mortgtigte  OtU  qf  Paaaeatkn  after  foreclosare  cannot,  however,  maio^ 
tain  a  suit  to  remove  a  cloud  from  the  title,  as  agaiust  the  party  in  pos- 
session, for  he  has  a  complete  remedy  at  law  by  writ  of  entry:  Bu$aell  ▼• 
Bartiow,  144  Mass.  130. 

A  party  in  possession  of  land,  and  holding  the  legal  title,  oannot  maintam 
a  bill  to  remove  a  mere  verbal  claim  or  oral  assertion  of  ownership  to  snoh 
land  as  a  cloud  upon  the  title.  Clouds  which  may  be  removed  by  equity 
are  instruments  or  other  proceedings  in  writing  appearing  upon  the  records 
or  which  may  be  recorded,  and  which  might  injuriously  affect  the  title  of 
the  true  owner,  and  prevent  or  retard  his  alienation  of  the  Und:  Parker  ▼• 
Shanmm,  121  IlL  462;  Caskman  T.  Otuhman^  60  Mo.  662. 

The  owner  of  land  cannot  maintain  suit  to  remove  a  oloud  on  the  titU 
ereated  by  himself:  Breder  v.  PitU,  68  Mich.  847. 

A  bill  to  remove  a  cloud  from  title  cannot  be  maintained  if  at  the  time  it 
is  filed  a  suit  at  law  for  the  recovery  of  the  land  is  pending^  in  whieh  Ike 
eomplainant's  legal  title  may  be  tested  and  established,  as  against  the  party 
holding  the  title  claimed  to  be  a  elond:  Normtud  v.  MitrAa  Oo^  08  AbL  188| 
88  Am.  St.  Rep.  46. 
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HoiraaTBABa^ExKifPTioirs  from  Torts.  ^A  oonstiiational  prarltloii  «z- 
•mptiDg  a  homestead  from  *'  forced  sale  on  ezeontion  or  any  other  final 
prooen  from  a  oonrt^  for  any  debt  oontraoted  after  the  adoption  of  thia 
constitution, "  exempts  the  homestead  from  ezeontion  and  sale  npon  aU 
judgments,  whether  founded  in  tort  or  in  contract. 

Bill  to  set  aeide  an  execation  sale  of  a  homestead.  Judg- 
ment for  complainant,  and  defendant  appealed. 

B.  F.  Conely  and  0.  B.  Taylor^  for  the  appellant. 

Avery  Bros.  A  WaUh^  for  the  appellee, 

**  McGrath,  0.  J.  The  sole  question  in  this  case  is 
whether,  under  our  constitution,  the  homestead  is  exempted 
from  levy  and  sale  under  an  execution  issued  upon  a  judg- 
ment recovered  in  an  action  of  tort. 

The  constitution  provides  (art.  16,  sec.  2)  that  *' every 
homestead  •  •  •  •  shall  be  exempt  from  forced  sale  on  ex- 
ecution, or  any  other  final  process  from  a  court,  for  any  debt 
contracted  after  the  adoption  of  this  constitution.'' 

The  statute  provides  (Howell's  Statutes,  sec.  7721)  that 
^a  homestead  •  •  •  .  shall  not  be  subject  to  forced  sale  on  ex- 
ecution, or  any  other  final  process  from  **  a  court,  for  any 
debt  or  debts  growing  out  of  or  founded  upon  contract,  either 
express  or  implied,  made  after  the  third  day  of  July,  a.  d. 
1848."  This  statute  was,  however,  passed  in  1848,  before  the 
adoption  of  the  present  constitution. 

Upon  examination  of  the  proceedings  of  the  constitutional 
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convention  of  1850  it  will  be  obeerved  that  sectiona  1, 2,  and 
8  of  this  article,  as  first  reported,  read  as  follows: 

^'  1.  The  personal  property  of  every  resident  of  this  state 
shall  be  exempted,  to  the  amount  of  not  less  than  five  hun- 
dred dollars,  from  sale  on  execution  or  other  final  process  of 
any  court  of  law  or  equity. 

^  2.  The  homestead  of  every  family  of  not  less  than  forty 
acres,  which  shall  not  be  included  in  any  city,  village,  or  re- 
corded town  plat,  or,  in  lieu  thereof,  any  lot  in  any  city,  vil- 
lage, or  recorded  town  plat,  shall  not  be  subject  to  forced 
sale  for  any  debt  hereafter  incurred;  nor  shall  the  owner  of 
such  homestead,  if  a  married  man,  alienate  the  same  by  any 
deed  of  conveyance,  without  the  consent  of  his  wife,  obtained 
in  due  form  of  law 

^  8.  The  homestead  of  any  family,  after  the  death  of  the 
owner  thereof,  shall  likewise  be  exempt  from  the  payment  of 
his  debts  contracted  after  the  adoption  of  this  constitution  in 
all  cases  where  any  minor  children  shall  survive  the  death  of 
such  owner,  for  their  benefit  and  support  during  minority'^ 
Constitutional  Debates  of  1850,  p.  240. 

When  these  sections  were  under  consideration  it  was  urged 
that  the  first  section  was  retrospective  in  its  action;  and  to 
obviate  that  objection,  Mr.  Pierce  offered  the  following  as  an 
addition  thereto:  *' Issued  for  the  collection  of  any  debt  con* 
tracted  after  the  adoption  of  this  constitution":  Constitutional 
Debates  of  1850,  p.  667. 

The  article  was  again  taken  from  the  table,  when  a  sub* 
stitute  was  offered  for  sections  1,  2,  and  3.  Thereupon,  cer- 
tain amendments  were  offered  as  a  substitute  for  the  ^ 
former  substitute,  which  amendments  prevailed.  The  article 
was  then  recommitted,  with  instructions.  The  committee 
immediately  reported  back  the  article,  *' amended  agreeably 
to  instructions."  The  article  waa  then  passed,  and,  under 
the  rule,  referred  to  the  committee  on  arrangement  and 
phraseology.  Up  to  this  time  it  nowhere  appears  that  Beo> 
tion  2  had  been  amended,  or  that  any  instructions  had  been 
given  respecting  amendments  thereto,  except  such  as  ap- 
pears on  pages  740  and  741,  which  do  not  relate  to  this 
subject.  The  committee  on  arrangement  and  phraseology 
reported  back  the  article,  and,  in  their  rei)ort,  the  language, 
*^  for  any  debt  contracted  after  the  adoption  of  this  oonstitu* 
tion,"  first  appeared  as  substituted  for  the  language,  **for 
any  debt  hereafter  incurred."    This  would  appear  to  have 
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been  done  to  make  the  language  of  the  three  sectioni  uni- 
form. 

The  subject  of  exemptions  was  very  fully  discussed.  The 
retrospective  effect  of  the  first  section,  as  it  appeared  when 
first  reported,  was  objected  to,  but  nowhere  was  any  distinc- 
tion hinted  at  between  debts  founded  on  contract  and  those 
founded  in  tort;  and  it  afiSrmatively  appears  that  the  lan- 
guage added  to  the  first  section  was  appended  for  the  express 
purpose  of  obviating  the  objection  raised.  The  statutes 
existing  at  that  time  relating  to  the  exemption  of  personal 
property  exempted  the  property  specified  from  levy  and  sale 
*^  under  any  execution,  or  upon  any  other  final  process  of  a 
courts"  The  statute  of  1848,  relating  to  real  property,  above 
quoted,  was  clear  and  explicit,  and  clearly  applies  only  to 
^  debts  growing  out  of  or  founded  upon  contract,  either  ex- 
press or  implied,  made  after,"  etc.  The  debates  furnish  no 
indication  of  an  intention  to  make  the  constitutional  pro- 
vision relating  to  the  exemption  of  personal  property  more 
restrictive  than  the  statutory  provisions  upon  the  same  sub- 
ject Pending  ^*  the  discussion  of  these  sections,  which  was 
a  protracted  one,  the  second  section  read,  '*  any  debt  hereafter 
incurred  ";  and,  although  the  section  was  amended  in  other 
particulars,  no  reference  appears  to  have  been  made  to  this 
language. 

The  word  ^Mebt'Ms  one  of  large  import,  including  debts  of 
record  or  judgments:  Gray  v.  Bennett^  S  Met  526;  New  Jer- 
mg  In$.  Co.  V.  Meeker^  87  N.  J.  L.  301;  In  re  Estate  of  LambUj 
94  Mich.  489.  A  judgment  founded  in  tort  is  a  debt  What, 
then,  is  the  office  of  the  language  which  follows  the  word 
^  debt "?  Is  it  to  qualify  the  word  "  debt,''  or,  in  other  words, 
to  indicate  what  class  of  debts  the  exemption  was  intended 
to  include,  or  was  it  used  for  the  purpose  of  making  the  pro- 
vision prospective,  instead  of  retrospective — in  other  words, 
to  limit  the  operation  of  the  provision  to  debts  afterward 
incurred?  In  view  of  the  history  recited,  we  are  inclined 
to  the  latter  view.  The  word  ''contracted"  is  sometimes 
used  in  a  broader  sense  than  that  contended  for  by  de- 
fendant A  disease  may  be  contracted,  while  not  con- 
tracted for.  The  words  "liability  contracted,"  etc.,  have 
been  said  to  have  a  broader  signification  than  the  words 
"debt  contracted,"  etc;  but  a  contract  liability  is  as  much 
a  liability  growing  out  of  a  contract  as  is  a  contract  debt  a 
debt  founded  upon  contract    In  either  casoi  if  the  word 


382  Mbbtz  v.  Bbrbt.  [Mich. 

*'  contracted ''  can  be  said  to  qualify  the  word  which  precedea 
it,  the  result  is  the  same,  so  far  as  the  limitation  of  the  qual- 
ified word  is  concerned.  There  are  a  number  of  authoriticB 
which  hold  that  under  such  a  provision  the  homestead  is  not 
exempt  from  execution  issued  upon  a  judgment  founded  in 
tort:  RoUnson  r.  Wtiey,  16  N.  Y.  489;  Lathrop  ▼.  Singer,  89 
Barb.  896;  Kenyan  v.  Govld,  61  Pa.  St  292;  Kirkpairick  y. 
White^  29  Pa.  St.  176;  McLaren  ▼.  Anderean^  81  Ala.  106; 
Williams  y.  Bowden,  69  Ala.  433;  BuHon  y.  MiU,  78  Va.  468. 
In  Indiana  and  Georgia  the  language  **  is,  ^  debts  founded 
on  contract.'*  In  Wisconsin  the  language  is,  **  for  any  debt 
or  liability  contracted  after,"  etc;  and  it  is  there  held  that 
the  homestead  is  exempt  from  levy  and  sale  upon  a  judgment 
founded  in  tort:  Smith  v.  Omane,  17  Wis.  395.  In  Illinois 
the  language  is  the  same  as  ours,  but  there  is  another  statute 
which  prohibits  an  alienation  of  the  homestead  in  any  case 
by  the  husband,  except  with  the  consent  of  the  wife,  and  the 
courts  of  that  state  have  held  that,  in  the  light  of  both  of 
these  laws,  it  was  the  evident  intent  of  the  legislature  to  pro- 
tect the  homestead  as  a  shelter  for  the  wife  and  children, 
independently  of  any  acts  of  the  husband.  In  Canroy  y. 
SvUivan^  44  111.  451,  the  court  say:  "  He  [the  husband]  can- 
not deprive  them  of  their  right  to  it  [the  homestead]  without 
the  consent  of  the  wife,  either  by  his  contracts  or  his  torts. 
There  is  no  more  reason,  so  far  as  the  wife  is  concerned,  for 
permitting  it  to  be  sold  for  the  husband's  tort,  than  for  hia 
violation  of  a  contract,  and  it  is  the  evident  policy  of  the  law 
to  forbid  its  being  sold  under  a  judgment  and  execution  in 
either  case."  See,  also,  Loomia  v.  Oereon^  62  111.  11.  The 
Illinois  cases  have  been  criticised  by  some  of  the  text-writers, 
but  we  think  the  rule  laid  down  by  that  court  is  sound. 

Ab  a  general  rule,  only  such  property  as  the  owner  or  debtor 
himself  might  sell  can  be  taken  on  execution  against  him: 
Coombe  v.  Jordan^  3  Bland,  284;  22  Am.  Dec.  236;  French  v. 
Mehan,  56  Pa.  St.  286;  Gentry  v.  Wagstaff,  8  Dev.  270;  Knox 
r.  Hunt,  18  Mo.  243.  It  has  frequently  been  held  by  our  own 
court  that  any  deed,  release,  or  mortgage,  except  for  purchase 
money,  of  the  homestead  exemption,  by  the  husband,  without 
the  signature  of  the  wife,  is  void  as  to  both.  As  early  aa  the 
case  of  Beecher  v.  Baldy,  7  Mich.  488,  606,  it  was  held  that 
where  the  householder  is  a  married  man  he  cannot,  by  any 
waiver,  consent  to  a  sale  on  execution,  so  as  to  render  such 
■ale  valid,  without  the  '^  consent  of  the  wife.    Justice  Chris- 
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tiancy,  in  that  casey  speaking  for  the  court,  says:  *'  For,  in 
iuch  case,  the  validity  of  the  sale  would  rest  upon  his  con- 
tent, in  the  same  manner  as  if  he  had  conveyed  by  deed; 
and,  if  deeded  by  him  under  the  like  circumstances,  the 
deed  would  be  void,  even  as  to  him,  without  the  signature  of 
the  wife.  Such,  we  think,  is  the  effect  of  the  express  pro- 
vision of  the  constitution The  object  of  the  exemption 

was  quite  as  much  to  protect  the  wife  and  family  as  the 
husband." 

Mr.  Justice  Campbell,  in  Penniman  v.  Perce^  9  Mich.  628, 
says:  *^  The  wife  has  an  absolute  and  vested  interest  in  the 
homestead,  which  her  husband  has  no  power  to  discharge  or 
aflTect'* 

We  do  not  think  that  it  was  the  intention  of  the  framers  of 
the  constitution  to  prohibit  a;  voluntary  alienation  by  the 
husband,  and  at  the  same  time  permit  an  involuntary  alien- 
ation. It  was  not  intended  that  a  mortgage  executed  by  the 
husband  upon  the  homestead  without  the  consent  of  the  wife 
should  be  void,  but  that  in  case  the  husband  represented  that 
he  was  not  married,  and  that  the  premises  mortgaged  were 
not  a  homestead,  a  judgment  founded  upon  the  fraud,  and 
not  upon  the  contract,  could  be  enforced  against  the  home- 
stead property.  In  view  of  the  language  employed,  the  light 
thrown  upon  the  use  of  the  phrase  by  the  record  of  the  pro- 
oeedings  of  the  convention,  the  fact  that  the  language  of  the 
existing  statute  upon  the  same  subject  was  not  adopted,  and 
the  effect  which  has  already  been  given  to  this  provision  as 
respects  alienation  by  the  husband,  the  provision  must  be 
sonstrued  as  exempting  the  homestead  from  execution  and 
sale  upon  all  judgments,  whether  founded  in  tort  or  in  con- 
tract It  may  be  said,  also,  that  this  constitution  has  for 
nearly  fifty  years  received  this  construction,  and  to  give  it 
that  contended  "^  for  by  defendant  would  be  a  surprise  la 
the  bar  and  people  of  this  state* 

The  decree  is  affirmed  with  costs. 

The  other  justices  concurred* 

HomsnAss— Foa  What  Olaims  Liabui— Libks  tea  TMrsovsMssta— 
Undor  ntuiy  of  the  atatatoiy  tad  oonstifeiifeioaal  proviiioiia  of  the  Mvond 
•fefttM  routing  to  homostaod  exomptioni^  reol  proporty  imprewed  with  a 
homortood  oloim  is  not  ozempt  from  a  lion  in  favor  of  a  meohaaio^  laborar, 
or  matorialnuui  wIm  famishes  labor  or  matoriab  to  bo  nsed  in  tho  improvo- 
SMnt  of  tho  homestead,  and  it  oan  tborefore  be  direoted  to  be  sold  in  satis- 
ftMtioa  of  Musli  lions  Bomier  t.  Minnier,  IS  Mont  269;  40  Am.  St.  Bop.  i41| 
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Didten  t.  T^wKoTf  68  Ga.  360;  Andenon  ▼.  SeamiMB^  49  Ark.  475; 
▼.  Baple^,  80  Ark.  668;  Phelpa  t.  Bha^,  82  Neh.  10;  itOen  ▼.  Harle^,  8  &  a 
412.  Some  of  the  oases  hold  that  the  oUimaat,  by  failing  to  taka  the  steps 
neoesaary  to  secure  a  lien  upon  the  premises,  under  the  provisioiM  of  th« 
Meohanios'  Lien  Law,  loses  the  right  to  snbjeetthe  premises  to  saoh  debts 
SUmberger  ▼.  Chwdy,  93  Ky.  146;  McPhu  t.  O'RourhB^  10  CoL  801;  8  An. 
St.  Rep.  679;  MerehaiU  r.  Perm,  11  Tex.  20l  There  is  authority,  howoTer. 
for  the  proposition  that  the  homestead  is  not  exempt  from  sale  for  the  satis* 
faction  of  a  debt  oontraeted  for  improvements  made  thereon,  although  the 
creditor  may  have  lost  his  lien  as  «  mechanio  for  the  debts  Miihr  y*  Brtmm^ 
11  Lea,  165.  It  has  been  decided  in  quite  a  number  of  cases  that^  under 
statutes  subjecting  homesteads  to  "  mechanics' and  laborers'"  lien%  oas 
who  furnishes  materials  for  the  construction  of  a  building  on  realty,  either 
before  or  after  it  has  been  impressed  with  the  homestead  eharaoter,  eannol 
obtain  a  lien  thereon  for  the  material  furnished:  Biidiard$  r»  SkeaTf  70  CSaL 
187;  WaUh  ▼.  MeMenomy,  74  OaL  860;  Ooleman  r.  Battamli,  22  Minn.  144s 
Smiih  V,  Ladaar^  28  Minn.  454.  It  has  also  been  determined  that  although 
ft  oonstitutional  prorision  subjects  the  homestead  to  the  liens  of  mechanics 
sad  laborers,  yet  a  statute  attempting  to  give  %  lien  for  materials  furnished 
and  used  in  improyements  upon  «  homestead  is  Toid,  as  aa  nnwarraated 
attempt  to  enlarge  such  constitutional  provision:  Owmmimg'w,  BkoiwoiriK  87 
N.  0.  83;  Coleman  ▼.  BaJUandi,  22  Minn.  144.  The  doctrine  that  %  materia^ 
■an  cannot  obtain  a  lien  against  a  homestead  for  material  furnished  in  mak* 
ing  improvements  thereon,  under  a  statute  giving  the  right  to  obtain  snok 
Ken  to  ''mechanics  and  laborers,"  is  expressly  repudiated  in  Bommr  ▼• 
Mkwier,  13  Mont.  269;  40  Am.  St  Bep.  441;  Phe!p$  w.  8ha^,  82  Neb.  lH 

Anteeedeni  Z)eto.-*It  may  be  considered  as  well  settled  that  n  homestsa^ 
as  a  general  rule,  is  not  exempt  from  a  debt  reduced  to  judgment  againsi 
the  homestead  claimant  before  his  acquisition  or  occupation  of  the  homo* 
stead  as  snoh:  Petenon  t.  LiUle,  74  Iowa,  228;  Lamb  v.  lieOcnheif,  76  Iow% 
47;  (TShM  r.  Payne,  81  Mo.  616;  Peaie  r.  Oamerwh  102  Mo.  668;  WwMi 
V.  TowleB,  9  Baxt.  692;  Meadar  v.  Meador,  88  Ky.  217;  Orottp  v.  Jforfsu^ 
68  Iowa,  599.  The  liability  of  the  homestead  for  such  indebtedness  ai> 
taches  at  the  date  of  the  creation  of  the  indebtedness,  and  not  at  the  tins 
off  the  rendition  of  the  judgment  thereon:  BUli  v,  Maaon,  42  Iowa,  8S9L 
Statutes  in  some  instances  provide  that  the  homestead  is  exempt  from  H^ 
bility  for  the  debts  of  the  owner  oontraoted  before  the  homestead  is  dedU 
cated  or  occupied,  and  decisions  are  found  upholding  such  statutes  (Atato 
4/  fToflef,  11  Nev.  260),  or  the  doctrine  provided  for  in  them:  8toke§  ▼• 
Saieker,  60  Oa.  617;  Wibom  v.  Sparka,  72  N.  a  208;  Ouek  r.  DomgloBi,  t 
Kan.  128;  87  Am.  Dec.  464,  and  extended  note  treating  the  topio.  Whflo 
it  may  be  oonoeded,  as  established  by  the  great  weight  of  authority,  thai 
statutes  are  valid  exempting  homesteads  from  the  payment  of  debts  con- 
tracted by  the  owner  while  the  homestead  is  occupied  as  snob  (note  to 
roMifOfy  V.  Thornton,  112  N.  a  196;  34  Am.  St.  Rep.  499),  yet  it  has  beea 
decided  by  the  highest  court  in  the  land  that  a  statute  exempting  a  homestead 
from  the  payment  of  debts  oontraotsd  before  the  enaotment  of  the  statute 
creating  the  luHasstead  is  unconstitutional  and  void,  as  impairing  the  obliga> 
tioBs  of  eontraots:  Ounn  r.  Barrih  16  Wall.  610,  oa  appeal  from  the  sa* 
prems  ooart  of  Oeorgia;  Mdmarde  v.  Xearaqr,  96  U.  &  696^  oa  appeal  horn 
the  sapreme  aoart  of  North  Chrolina.  Saoh  is  the  dootriae  of  all  of  the  lato 
I,  whioh  also  maintala  tiiat  the  homestead  is  liable  to  the  lien  of  judf^ 
its  entered  before  tkt  boaiestead  had  an  existonee  as  saeh.    Noto  to 


June,  1894.]  Mbktc  v.  Bbrbt.  885 

roMfory  T.  Tkomion,  34  Am.  St  Rep.  406;  note  to  (huh  ▼.  Dougtau,  87 
Am.  Deo.  464,  origtiiaUy  reported  in  3  Kmxl  123. 

Fmrekam  Money, — ^In  moet  of  the  etfttes  oonstitntional  and  etatntory  pro- 
viaiont  relating  to  homestead  exemptions  expresaly  provide  that  the  home* 
•lead  ahall  not  be  exempt  from  liability  for  purohaae  money.  In  the  abeenoe 
ef  aaeh  provisions,  the  homestead  ia  liable  for  ita  purchase  priee,  beoanse 
equity  ereateo  a  lien  upon  it  in  favor  of  the  vendor  eren  when  there  ia  no 
ooBTentional  creation  of  it.  It  follows  that  it  is  a  mle  of  universal  applica- 
tion that,  aa a  general  proposition,  no  homestead  right  can  be  acquired  in 
land  upon  which  the  purchase  money  ia  unpaid,  either  in  whole  or  in  part»  as 
againat  the  party  to  whom  such  purchase  money  is  due.  Although  it  is 
Impressed  with  the  homestead  character,  it  remaina  8ul>ordinate  to  the  lien 
lor  its  wnpaid  purchase  prioe,  whether  ereated  by  mortgago  or  otherwise, 
mtil  romored  in  a  lawful  manner,  and  may  be  subjected  to  forced  sale  to 
satiafy  aooh  lien  so  long  as  it  exists:  TomM  ▼.  FiU,  83  N.  0.  274;  WiUumm 
▼.  Jonet,  100  HI  362;  CampbeU  v.  Maghmi$,  70  Iowa,  689;  BUls  ▼.  Ma$tm, 
4t  Iowa,  320;  Bradley  ▼•  CttrtU,  79  Ky.  327;  MeCarlp  ▼.  Bradxnridge,  1 
Tex.  OiT.  App.  170;  McOrmry  ▼.  Furtmm,  35  Tex.  642;  TunUaU  ▼.  Joni$,  S6 
Ark.  272;  Hopper  y.  ParUtimm,  6  Not.  233;  WOUanu  v.  Twnif,  17  CU.  4M; 
Akxaxder  t.  Jackaon,  02  CaL  614;  27  Am.  St.  Rep.  158;  Andrewe  v.  Akar% 
13  Kan.  351;  Bush  v.  ScoU,  76  UL  524;  Cook  v.  Cook,  67  Oa.  381;  Nickok  ▼. 
Osmidber,  16  Kan.  59;  Buckingham  ▼.  Ntlum,  42  Miss.  417;  AuUkk  v.  Under^ 
wood^  37  UL  438;  87  Am.  Dec.  254;  note  to  Moi/eo  ▼.  Magee^  00  Am.  Dec. 
574-^76^  665.  Money  adyanced  to  purchase  supplies*  for  the  purpose  of 
raiaii^  a  crop  on  the  homestead  has  been  regarded  in  the  nature  of  purchase 
money,  and  therefore  a  claim  which  might  be  enforced  against  the  home- 
stead: Stephens  v.  SmUh,  62  Ga.  177.  The  character  of  the  purchase  money 
debt  and  of  the  yendor's  right  of  payment  out  of  the  homestead  is  not 
affsoted  by  changing  the  form  of  the  eyidence  of  the  debt  nor  by  securing  it 
with  additional  security,  real  or  personal:  Beniley  y.  Jordan,  3  Lea,  353; 
Cham  V.  AlboU,  20  Iowa,  154;  Bums  w.*  Thayer,  101  Mass.  426;  Wood  v. 
Ltnd,  61  N.  H.  448;  PraU  v.  Topeka  Bank,  12  Kan.  570;  Weaver's  EstaU,  25 
Pa.  St.  434. 

AstignmmU  i/L«ai.— The  weight  of  authority  establishes  the  proposition 
that  tho  assignee  cl  a  note  or  note  and  mortgage  given  for  the  purchase 
prioo  of  a  homestead  is  subrogated  to  all  of  the  rights  of  the  vendor  as 
againat  the  right  of  homestead  exemption  in  the  vendee,  and  that  the  as* 
signee  may  therefore  enforce  the  payment  of  such  note  out  of  the  homestead 
land.  It  ia  only  just  that  the  assignment  of  a  note  giyen  for  the  purchase 
price  of  a  homestead  carries  with  it  the  lien  of  the  vendor,  and  all  the  equi- 
ties and  remedies  the  latter  would  haye  had  if  he  had  neyer  parted  with  tho 
claim.  This  rule  is  supported  by  Bradley  ▼.  OurUs,  70  Ky.  327;  WiUiams 
▼.  Jonss,  100  UL  362;  BiUs  y.  Mason,  42  Iowa,  320;  Wofford  y.  Oams,  53 
Oa.  485;  Sparger  y.  Cumpion,  64  Oa.  355;  Wynn  y.  Flannegan,  26  Tex.  778; 
Furcell  v.  Dittman,  81  Ky.  148;  Brooks  y.  ronn^,  60  Tex.  82;  Bkks  y.  Mor- 
ris, 67  Tex.  658,  expressly  overruling  Matons  v.  Kaufman^  38  Tex.  454, 
asserting  the  contrary  doctrine^  which  is  also  maintained  in  Skaggs  v.  ^e^ 
mm,  25  Miss.  80.  If  the  assignee  of  a  note  given  for  the  homestisad  purchase 
price  surrenders  it  to  the  maker,  and  takes  the  latter's  note  in  exchange, 
the  homestead  Is  bound  by  a  trust  deed  given  to  secure  the  latter  notes 
WiUiams  y.  Jonss,  100  111.  363.  The  new  note  in  such  case  stands  in  plaoa 
of  the  old  one,  and  is  eyidence  of  a  debt  incurred  ia  the  porohaso  of  tha 
homestead:  Wood  v.  Lord,  51  N.  H.  448, 
AM.  8f.  Rxp.,  Vol.  XLV.— 26 
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Borrowed  Pwt^tue  Moneff, — ^There  la  aoonflict  of  aathority  vpoo  Die  qo6«» 
tion  as  to  whether  money  loaned  by  a  third  person  to  the  vendee  to  enable 
him  to  purchase  a  homestead,  or  to  oomplete  the  payment  for  one  already 
purchased,  entitlea  him  to  the  vendor's  lien.  The  minority  of  the  oases 
maintain  that  the  person  who  thus  furnishes  money  to  the  vendee  does  not 
stand  in  the  position  of  the  vendor,  so  as  to  be  entitled  to  his  lien  for  tho 
money  advanced:  Siansell  v.  Roberts,  IS  Ohio^  148;  42  Am.  Dec  193;  Bur- 
nap  V.  Oool;  16  Iowa,  149;  85  Am.  Dea  (H)7;  NoUe's  Appeal,  46  Pa.  St.  861; 
Lear  v.  Hefner,  2S  La.  Ann.  829;  Cfiapman  v.  Abrahanu,  61  Ala.  108.  In 
Byeter  v.  HaU^eway,  60  lU.  626,  99  Am.  Dea  637,  it  was  held,  in  elfeot,  that 
homestead  purchase  money  means  the  price  agreed  to  be  paid  for  the  land 
to  the  vendor,  and  not  a  debt  due  another  generally;  therefore,  if  money  is 
borrowed  of  a  third  person,  without  specifying  the  purpose  for  which  it  ia 
obtained,  and  is  afterward  applied  by  the  borrower  to  the  payment  of  tho 
purchase  money  due  for  the  homestead,  such  third  party  doee  not  stand  ia 
the  place  of  the  vendor,  and  is  not  entitled  to  his  lien,  and  this  ruling  has 
been  followed  in  ParroU  v.  Kimpf,  102  HI.  423;  Winshw  v.  IToble,  101  HL 
194.  On  the  other  hand,  it  has  been  repeatedly  deoided  in  Illinois  that^  If 
the  borrowed  money  is  paid  by  such  third  person  directly  to  the  vendor  for 
the  vendee  as  the  price  of  the  land,  it  is  purchase  money,  for  which  tho 
lender  has  a  lien  against  the  homestead:  AvsHn  v.  Uniervnod,  37  III.  438; 
87  Am.  Dec.  264.  Or,  if  the  purchase  money  is  advanced  by  a  third  person 
to  pay  for  a  homestead  in  the  possession  of  the  vendee,  under  his  promiso 
to  secure  its  repayment  out  of  the  land,  it  is  purchase  money  for  which  such 
person  has  a  lien  as  against  the  homestead  right:  Magee  v.  Magee,  61  IlL 
600;  99  Am.  Dea  671,  and  note^  574-676,  on  vendor's  liens  against  home- 
steads for  purchase  money.  The  majority  of  the  cases  maintain  the  more 
equitable  rule,  namely,  that  money  borrowed  of  a  third  person  by  the  ven- 
dee of  a  homestead  and  paid  to  the  vendor,  either  by  the  lender  or  by 
the  vendee  in  payment  of  the  wf^ole  or  a  part  of  the  purchase  price  of  the 
land,  is  purchase  money  for  which  such  land  is  liable  to  such  third  person, 
who  is  subrogated  to  all  of  the  rights  of  the  vendor:  Lassen  v.  Vanee^  8 
OaL  271;  68  Am.  Dea  322;  Carr  v.  CakltoeU,  10  CaL  380;  70  Am.  Dea 
740;  Bugg  v.  Bussell,  76  Ga.  837;  Whiie  v.  Wheeian,  71  Oa.  633;  Warkmuad 
▼.  MerriU,  60  Tex.  24;  Bylar  v.  Bylar^  60  Tex.  316;  Pridgen  v.  ITani,  79 
Tex.  688;  Jlieks  v.  Morris,  67  Tex.  668^  expressly  overruling  MaUme  % 
Kat^man,  38  Tex.  464,  maintaining  the  contrary  rule;  WhUaher  v.  BlUoU 
73  N.  a  186;  Bradley  v.  OurUs,  79  Ky.  327;  Nichols  v.  Ooercidbr,  16  Kan! 
64.  Perhaps  the  best  rule  to  follow  is  that  adopted  in  Dreese  v.  Myere, 
62  Kan.  126;  39  Am.  St  Rep.  336;  and  in  Carey  v.  Boyle,  63  Wis.  574.  In 
the  last-named  case  the  court,  in  laying  down  such  rule^  said:  *'It  must 
be  understood  that  the  extension  of  this  equity  (the  lien  of  the  vendor)  to  a 
third  person  is  strictly  confined  to  those  who  furnish  or  advance  the  pur- 
chase money  to  the  purchaser  in  such  manner  that  they  can  be  said  either 
to  have  paid  it  to  the  vendor  personally,  or  caused  it  to  be  paid  on  behalf 
or  for  the  benefit  of  the  purchaser,  and  to  this  extent  they  become  parties 
to  the  transaction.  It  must  not  be  a  general  loan,  to  be  used  by  the  pur* 
chaser  to  pay  the  consideration  of  the  purchase,  or  to  be  used  for  any  other 
purpose  at  his  pleasure.  In  such  ease  the  simplo  fact  that  the  money  can 
be  traood  into  the  land  as  having  been  paid  by  the  purchaser  to  the  vendor, 
as  the  whole  or  part  of  the  purchase  money,  gives  the  person  who  loaned  it 
no  such  right."  To  this  rule  might  be  added  the  fact  that  if  money  is  bor- 
rowed of  a  third  person  under  an  express  agreement  that  it  it  to  bo  used  ia 
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the  pnrchaae  of  the  homestead,  or  to  pay  the  prioe  thereof,  and  It  b  eo  need^ 
il  beoomes  parohaae  money,  and  the  party  so  advancing  it  is  entitled  to  bo 
■Bbrogatod  to  the  rights  of  the  vendor,  and  may  enforce  the  lien  against  tho 
homestead  against  the  objection  of  the  owner  of  the  landi  Druse  v.  Mtytn^ 
52  Kan.  126;  39  Am.  St.  Rep.  336;  NichoUY.  Overaeker,  16  Kan.  54;  Mage^ 
▼.  Magee,  61  HL  600;  99  Am.  Dec.  571;  Warhmund  ▼.  Merriti,  60  Tex.  24. 

Toawi.— A  home««tead  is  not  exempt  from  sale  for  taxes  or  assessments 
levied  against  it  A  provision  to  this  effect  exists  in  the  statntes  of  most  of 
the  states,  bnt  independent  of  statntory  enactment  there  can  be  no  donbt 
that  the  homesteail  must  bear  its  jnst  proportion  of  taxation:  Lamar  v. 
Skeppard^  80  Oa.  2j;  ColquiU  v.  Brown^  63  Ga.  440;  Douthett  v.  Winter,  108 
BL  330;  Tudetr  v.  V'lidfcer,  108  N.  C.  235.  In  LitfJdn  v.  OalveMon,  58  Tex. 
M5b  the  eoortsaid:  "The  oonstitution  of  the  state,  article  16,  section  50» 
makes  no  difference  between  the  homestead  and  any  other  real  property  aa 
to  its  liability  to  be  sold  for  taxes  that  may  be  dae  on  it.  Nor  does  it  draw 
any  distinction  between  general  and  special  taxes  to  which  it  may  be  snb- 
Jeot  The  plain  import  of  its  terms  is,  that  it  is  not  protected  from  forced 
sale  for  lawful  taxes  that  may  be  due  on  it  This  instrument  throws  the 
most  ample  protection  around  the  homestead.  In  retnm,  it  clearly  intends 
that  it  shall  bear  its  jnat  proportionate  share  in  the  burdens  imposed  by  tho 
government  It  was  intended  to  be  alike  liable  as  other  real  property  to  all 
taxes — state,  county,  or  municipal — that  conld  nuder  its  restrictions  be  justly* 
and  lawfully  laid  upon  the  real  estate  of  a  dtisen."  In  this  case  it  was  de> 
etded  that  an  assessment  or  tax  levied  against  a  homestead  to  cover  the  cost 
of  slooal  improvement  in  constructing  a  sidewalk  in  front  of  it  was  a  valid 
lien  for  which  the  homestead  was  liable.  And  again,  in  Peiin€^  v.  Forhuthf 
97  OaL  805^  it  was  decided  that  it  was  no  defense  to  an  action  upon  a  street 
assessment  that  the  property  against  which  it  is  sought  to  enforce  the  lien 
•onstitntes  the  homestead  of  the  defendant  The  homestead  is,  however^ 
exempt  from  sale  for  taxes,  except  such  as  are  assessed  against  the  home- 
stead itselfi  and  the  sale  of  it  for  other  taxes,  as  well  as  those  assessed  against 
it^  oannot  be  npheld:  WriglU  v.  Stra/ub^  64  Tex.  64.  In  Illinois  it  has  been 
deoided  that  real  estate  occupied  as  a  homestead  is  exempt  from  sale  under 
execntion  issued  upon  a  judgment  in  personam  against  the  homestead  claim- 
sat  for  state  and  county  taxes  due  thereon,  and  that  the  only  way  in  which 
sash  property  can  be  held  liable  for  taxes  assessed  against  it  is  by  proceed- 
ings m  rtm:  DouiheU  v.  Winter,  108  UL  330. 

Fidudary  Debts, — A  homestead  is  liable  for  the  payment  of  fiduciary 
debts  created  by  the  owner,  if  there  is  in  the  state  a  constitutional  or  stat- 
ntory provision  making  the  homestead  liable  for  all  liabilities  incurred 
by  any  public  officers,  officer  of  a  court,  other  fiduciary,  or  any  attorney  at 
law  for  money  oollected:  CommontceaUh  v.  Ford^  29  Gratt  683;  OUba-t  v. 
^eefy,  35  Ark.  25;  Sehueseler  v.  Dudley,  80  Ala.  547;  60  Am.  Rep.  124; 
Vhiteni  V.  Stale,  74  Ala.  274;  BrideweU  r.  HaOiday,  37  La.  Ann.  410;  Com^ 
mtmweaUh  v.  Cook,  8  Bush,  220;  8  Am.  Rep.  456.  Such  provisions  of  law 
indnde  the  sureties  of  a  public  officer,  and  their  homesteads  may  be  suU 
jeeted  to  sale  to  pay  a  fiduciary  debt  created  by  their  principal  by  a  misap- 
propriation of  funds  belonging  to  the  public  {ComftianweaUh  v.  Cook,  8  Bush, 
220;  8  Am.  Rep.  456;  Commonwealth  v.  Ford,  29  Gratt  683),  tax  collectors 
{Oomnumw&Bdth  v.  Ford,  29  Gratt  683;  Schueuler  v.  Dudley,  80  Ala.  547;  60 
Am.  Rep.  184),  sheriflBi  {ComnumweaUh  v.  Cook,  8  Bush.  220;  8  Am.  Rep. 
466),  and  gnardians  {OUbert  v.  Neely,  35  Ark.  24),  and  the  sureties  of  such 
sfficers  are  within  the  meaning  of  this  rule.    The  homestead  of  an  agent  is 
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liable  for  money  or  property  miaappropriated  by  him  in  fhe  diBchaige  of  a 
trast  bestowed  apon  him  by  his  prinoipal:  BridweU  ▼.  HcUUda^,  87  La.  Ann. 
410.    But  the  homeatead  of  an  attorney  ia  not  anbjeot  to  liability  for  money 
reoeived  by  anch  attorney  to  indemnify  himaelf  against  liability  as  sur^y 
for  his  client,  and  by  him  converted  to  his  own  use.    In  such  oaae  thtt 
money  is  not  receired  by  him  in  his  capacity  of  attorney,  and  ia  not  held 
by  him  as  a  tmstoe,  bat  as  secarity  to  protect  himself  against  losss  Samdtn 
T.  Sanders,  66  Ark.  585.    A  surety  on  the  bond  of  a  defaoltiog  offioer  or  fldn- 
oiary,  who  pays  the  amount  of  his  principal's  default^  is  entitled  to  be  sttfaro- 
gated  to  the  ri^^hts  of  the  state,  county,  or  person  who  might  have  snbjeotad 
the  homestead  of  such  prinoipal  to  the  payment  of  his  defalcation,  and  thn 
surety  may  subject  the  homestead  of  his  principal  to  the  payment  of  hia  de- 
mand: SchuenUr  ▼.  DudUy,  80  Ala.  647;  60  Anu  Rep.   124;    O&beH  ▼. 
Neely,  35  Ark.  24.    Under  statutory  enactments  making  the  real  estate  of 
a  public  officer  liable  for  his  defalcation  or  misappropriation  of  public  moneys 
but  not  especially  mentioning  his  homestead,  it  has  been  decided  that  Us 
homestead  is  not  liable  for  a  fiduciary  debt^  arising  from  his  defaloationi  in 
office:  Ren  ▼.  DriskeU,  11  Lea  642;  Bume  ▼.  ^OMett,  4S  BL  297;  and  a 
homestead  assigned  to  a  debtor,  in  bankmptoy  prooeedings,  is  exampt  from 
liability  for  a  fiduciary  debt  which  haa  not  been  discharged  by  sneh 
ings:  Simpson  t.  Houtkm,  97  N.  a  344;  2  Am.  St.  Rep.  297. 
'   7Vwi«.--Stotutes  exempting  homesteads  from  liability  for  **debto 
tracted "  by  the  homestead  owner  do  not  seem  to  contemplate  the  protw- 
tion  of  a  wrongdoer  from  liability  for  his  own  torts,  or  for  any  trsspasi 
committed  by  him.    Hence  a  majority  of  the  oases  maintain  the  doelrina^ 
oontrary  to  that  announced  in  the  principal  case,  that  under  such  statotsa 
there  is  no  exemption  provided  from  liability  for  obligations  arising  from 
torts,  and  that  the  homestead  of  the  wrongdoer  may  bo  subjected  to  the 
payment  of  such  obligationa:  Vincent  ▼.  SiaU,  74  Ala.  5E75;  WiUiams  ▼• 
Boisdsfi,  69  Ala.  433;  Meredith  ▼.  Hohnts,  68  Ala.  100;  DositT.  Hmuom,  29 
Oa.  346;  Riea  v.  McOlaichqf,  128  Ind.  126;  MeCUire  r.  Bran^T,  76  L>wa»  88| 
Burton  ▼.  MiU,  78  Va.  468;  Laihrcp  v.  Singer,  39  Barb.  896;  Bobinaom  y. 
Wilejf,  16  K.  Y.  489.     Under  such  statutes  the  homestead  is  liable  for  a 
penalty  provided  by  stetute  againat  a  mortgagee  for  failure  to  enter  ntis- 
faction  of  a  mortgage  upon  the  margin  of  the  record  after  payment:   WUi' 
iam»  ▼.  Bowden,  69  Ala.  433.    The  homeatead  exemption  doea  not  proteot 
against  a  demand  for  damages  for  a  breach  of  promise  to  marry,  as  this  is  not 
a  debt  oontracted,  but  a  quaai  tort:  BurUm  v.  Mill,  78  Va.  468.    Nor  can  a 
homestead  exemption  be  claimed  against  a  fine  imposed  for  a  violation  of  crim* 
inal  Uw:   WhUeaere  v.  Rector,  29  Gratt.  714;  26  Am.  Rep.  420.   If  the  home- 
stead ia  used  for  the  unlawful  sale  of  intoxicating  liquors  it  ia  liable  for  finea, 
costo,  and  judgmente  rendered  against  the  homesteader  on  account  of  sneh 
unlawful  conduct,  and  it  can  make  no  difference  that  the  homeatead  is  put 
to  such  use  by  him  without  the  consent  of  his  wife:  McCUare  ▼.  BrwuH/^  76 
Iowa,  38. 

No  exemption  can  be  claimed  in  favor  of  a  homestead  against  a  liabili^ 
growing  out  of  a  tort,  and,  if  the  execution  or  judgment  discloses  on  ito  laoa 
that  the  liability  arose  out  of  a  tort,  the  officer  may  disregard  a  daim  of 
homestead  exemption  interposed  by  the  debtor,  and  proceed  to  sell  tha 
property,  but  he  cannot  go  beyond  the  face  of  the  judgment  or  exeontion  to 
asoertein  the  facto:  McLaren  v.  Andermm,  81  Ala.  106.  On  the  other  hand* 
authority  ianot  wanting  to  support  the  proposition  that  under  conatitutional 
or  stetutory  provisiona  exempting  a  homestead  from  liability  far  dabte 
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**oontni«ted  **  while  it  remaina  each  homestead,  it  ia  not  liable  to  forced  nle 
to  satisfy  a  judgment  rendered  against  the  homestead  owner  in  an  action  of 
tort:  ^fiii^  ▼.  Omam,  17  Wis.  896;  In  re  Radway^  3  Hughes,  609;  Coam^  ▼. 
SuUhmn^  44  la  451;  Loomis  v.  Oerson,  62  111.  11;  Dellmger  ▼.  Ttoeed^  66 
K.  C.  207;  QUI  ▼.  Edtoards,  87  N.  C.  76.  The  exemption  may  be  claimed  in 
snch  case  either  against  a  judgment  in  fayor  of  a  private  person  or  in  favor 
of  the  state:  State  v.  PUt$,  51  Ma  133;  Loomis  v.  Oer$on,  62  DL  11.  The  ex- 
•mptioB  ia  also  good  against  judgments  founded  in  tort,  both  as  to  principal 
anKl  coats:  In  re  Raduoay,  3  Hughes,  609;  Kruger  v,  Le  Blanc,  75  Mich.  424. 
The  reason  for  the  rule  iathus  stated  in  Loomie  ▼.  Qerson,  62  III.  U:  "We 
held  in  Conroy  v.  Sullivan,  44  111.  451,  that  the  homestead  was  protected 
from  aale  under  a  judgment  obtained  against  the  husband  for  his  tort»  as 
well  aa  under  one  obtained  for  violation  of  his  contracts.  The  object  of 
these  homestead  laws  was  to  furnish  a  shelter  for  the  wife  and  children^ 
which  could  not  be  taken  away  or  lost  by  the  act  of  the  husband  alone.  The 
principle  must  equally  exempt  the  homestead  from  sale  under  a  judgment 
for  a  fine  and  eoets  rendered  in  a  criminal  prosecution  for  a  misdemeanor. 
The  wife  ia  not  to  suffer  for  the  wrongful  act  of  the  husband.  The  state 
most  sabmit  to  the  same  exemptions  of  a  defendant's  property  that  it  im« 
poses  upon  its  citizens.** 

MitfitUaneoue, — ^The  professional  services  of  a  physician  do  not  consti* 
late  a  claim  for  labor  so  as  to  subject  a  homestead  to  the  payment  thereof: 
Weynumtk  ▼.  Sanborn,  43  N.  H.  171;  80  Am.  Dec.  144.  The  homestead  ia 
•xompt  from  liability  for  alimony  decreed  in  favor  of  the  wife  in  a  divorce 
suit:  BiJU  v.  PuUam,  114  Mo.  60;  Byere  v.  Byere^  21  Iowa«  268;  Stanley  v. 
SuUhan^  71  Wis.  685;  6  Am.  St.  Rep.  245. 

JydgmaU,  Sgxeuiion,  and  Atiaehmeni  Liewt,  in  so  far  aa  they  attach  to 
komeateada,  are  treated  at  considerable  length  in  notea  to  Vamtory  v. 
TUrwkmi  84  Aol  St.  Rep.  496-506;  Pipkin  r.  WUUame,  88  Am.  St.  Aop. 
947»  a48|  ^^T.  Bbie,  87  Am.  Dm.  273-280. 
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InumAHCB—AuTHORiTT  09  AoBNT— NoTiCB  TO  Insubux — An  iusuranco 
company  whose  agent  indorses  upon  a  policy  issued  by  hioi  that  a 
mortgage  upon  the  property  is  in  process  of  foreclosure,  for  the  purpose 
of  perfecting  the  title,  and  delivers  such  policy  to  othar  insurance 
agents  with  a  statement  that  it  is  contrary  to  his  ordera  to  write  poli* 
cies  on  mortgaged  property,  but  that  he  will  submit  it  to  his  company, 
is  liable  on  the  policy  for  a  loss  occurring  two  days  later  if  the  policy  is 
delivered  to  the  insured  by  such  agent,  and  the  premium  obtained  from 
him  without  notice  of  the  nature  of  the  transaction  or  of  any  limitation 
an  the  power  of  the  agent  issuing  the  policy,  although  it  contains  a 
provision  that  in  matters  relating  to  the  procuring  of  insurance  no 
person,  unless  duly  authorised  in  writing,  shall  be  deemed  the  agent  of 
ilie  company,  and  although  the  company  has  directed  the  inanranoa  to 
bo  oanoeled  upon  receiving  notice  of  the  loaa. 


S90  MiLLEB  V.  Scottish  Uhiom  stu  Ins.  Co.      [Mioh. 

M.  NorriSf  for  the  appellant. 
McDonell  &  HaU^  for  the  appellees. 

'^  Montgomery,  J.  This  is  an  action  on  a  polioj  of  in- 
eurance.  The  policy  was  issued  from  the  agency  of  the 
company  at  Bay  City,  and  was  duly  countersigned  by  Gborge 
Washington,  the  agent  at  that  place.  The  plaintiffs  made 
^nnhVpition  to  Knaggs  &  Plum,  insurance  agents  at  Bay  City, 
>tu  place  ten  thousand  dollars  of  insurance  on  their  mill. 
Knaggs  &  Plum«  being  unable  to  place  the  whole  amount 
in  companies  represented  by  them,  applied  in  turn  to  Mr. 
Washington  to  write  the  policy  in  question,  which  he  did. 
On  examining  the  policy  Knaggs  A  Plum  called  the  atten- 
tion of  Mr.  Washington  to  the  fact  that  the  mill  was  mort- 
gaged, and  the  mortgage  in  process  of  foreclosure,  and  asked 
that  the  following  indorsement  be  placed  upon  the  policy: 
^*  It  is  understood  that  the  mortgage  on  this  property  is  in 
process  of  foreclosure,  such  proceedings  being  amicable  for 
the  purpose  of  perfecting  the  title.'' 

Mr.  Washington  replied  that  it  was  contrary  to  his  orders 
to  write  on  mortgaged  mill  property,  but  Knaggs  &  Plum 
«sked  if  he  could  not  make  an  explanation,  and  get  the  com- 
Ijpany  to  carry  it,  stating  that  the  policy  would  be  of  no  value 
without  it.  The  agent,  Washington,  replied  that  he  would 
submit  it  to  the  company,  and  thereupon  made  the  indorse- 
ment, and  delivered  the  policy  to  Knaggs  A  Plum,  who 
-delivered  it  to  plaintiffs.  Plaintiffs  had  no  notice  of  this 
•conversation,  and  paid  the  premium  to  Knaggs  A  Plum.  A 
£re  occurred  the  second  day  after  the  policy  was  delivered. 
^Notice  of  this  was  telegraphed  *^  to  the  company  by  the 
»gent,  Washington,  and  on  the  same  day  it  wrote  a  letter  to 
him,  directing  that  the  policy  be  canceled,  and  it  has  since 
denied  liability  upon  the  policy.  The  policy  contained  the 
following  clause:  '*  In  any  matter  relating  to  the  procuring 
of  this  insurance  no  person,  unless  duly  authorized  in  writ- 
ing, shall  be  deemed  the  agent  of  this  company." 

The  sole  question  in  this  case  is  whether,  under  the  facts 
stated,  the  notice  of  want  of  authority  to  Knaggs  A  Plum  was 
notice  to  the  plaintiffs.  The  circuit  judge  was  of  the  opin* 
ion  that  the  question  was  ruled  by  McGraw  v.  Oermania  F. 
Ins.  Co..,  54  Mich.  145.  Counsel  for  defendant  contends  that 
the  case  referred  to  has  been  since  overruled  in  effect,  and 
that,  if  not,  this  case  is  distinguishable  from  that,  in  that 
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ibe  present  policy  contains  the  proTision,  aboye  quoted,  that 
in  any  matter  relating  to  the  procuring  of  the  insurance  no 
person,  unless  duly  authorized  in  writing,  shall  be  deemed 
the  agent  of  the  company. 

We  do  not  deem  it  necessary  to  decide  whether  the  present 
case  is  distinguishable  from  McOraw  y.  Oerma'nia  F.  In$,  Co,^ 
64  Mich.  145,  or  whether  Enaggs  &  Plum  are  to  be  treated  as 
agents  of  the  insured  or  the  insurer.    If  it  be  assumed  that 
they  were  agents  of  the  plaintiffs,  on  every  principle  of  equity 
the  defendant  is  bound  by  the  policy  in  suit.    This  is  not  a 
case  where  the  broker  has  misrepresented  the  risk,  or  in  which 
the  agent  of  the  company  has  been  deceived  in  any  other 
manner.    Nor  is  it  a  case  where  notice  of  the  purpose  to  can- 
cel has  been  brought  home  to  the  broker.    But  the  sole  ques- 
tion is  whether  the  plaintiffs  are  chargeable  with  notice  of 
the  want  of  authority  on  the  part  of  the  agent,  Washington,  to 
do  what  he  attempted  to  do.    We  quite  agree  with  the  de- 
fendant's counsel  *'  that  the  same  rule  should  obtain  in 
dealing  with  the  acts  of  agents  to  obtain  insurance  as  If 
applied  in  interpreting  the  acts  of  agents  in  other  business 
transactions,  but  we  do  not  agree  with  counsel  that  any  rules 
governing  the  conduct  of  agents  will  permit  the  defendant  in 
this  case  to  escape  liability  on  this  policy.    There  can  be  no 
doubt  that,  had  the  defendant's  agent,  Washington,  delivered 
the  policy  directly  to  plaintiffs,  the  company  would  be  bound 
by  his  act.    It  was  directly  within  the  scope  of  his  apparent 
authority.    We  think  it  is  quite  clear  that  the  company  is 
bound,  notwithstanding  the  notice  to  Knaggs  &  Plum,  in  this 
case,  upon  precisely  the  same  principle,  viz.,  that  where  ont 
of  two  innocent  parties  must  suffer  by  the  wrong  of  the  tbir^ 
it  should  be  that  one  which  has  put  it  in  the  power  of  the 
third  party  to  work  the  injury.    The  notice  to  Enaggs  A 
Plum  of  want  of  authority  was  accompanied  by  notice  to 
Washington,  equally  clear,  that  Enaggs  &  Plum  had  limita* 
tions  placed  upon  their  authority  to  bind  the  plaintiffs.    The 
'Course  of  business  was  enough  to  furnish  this  notice.    It  can- 
not be  contended  that  the  defendant's  agent  did  not  know 
that  Enaggs  &  Plum  were  only  empowered  to  furnish  insur- 
ance to  plaintiffs,  and  were  not  empowered  to  buy  waste 
paper.    Enowing  this,  and  being  also  directly  informed  by 
Enaggs  A  Plum  that,  without  the  indorsement  in  question, 
the  policy  would  be  valueless — a  fact  which  he  must  be  as- 
sumed to  have  known — he  intrusted  the  policy  to  theoii  to 
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be  delivered  to  the  plaintiffs  as  a  binding  contract  If  notice 
to  Knaggs  &  Plum  was  notice  to  plaintiffs,  certainly  notice 
to  Washington  of  the  limitations  of  their  authority  was  like* 
wise  notice  to  defendant.  Yet  with  this  notice  be  put  it  in 
the  power  of  Knaggs  A  Plum  to  collect  the  premium  from  the 
plaintiffs  upon  a  policy  which  be  knew,  from  the  nature  of 
Knaggs  A  Plum's  employment,  they  had  no  power  to  accept. 

**  It  is  undoubtedly  a  general  rule  that  notice  to  an  agent 
is  equivalent  to  notice  to  the  principal.  Mr.  Story  states 
that  the  rule  is  based  upon  the  presumption  that  such 
notice  is  communicated  to  the  principal  (Story  on  Agency, 
sec.  140);  and  in  most  cases  this  is  a  conclusive  presump- 
tion, resulting  in  the  general  rule  that  the  law  imputes  to 
the  principal  notice  of  facts  which  the  agent  acquires  while 
acting  as  such  agent  within  the  scope  of  his  authority. 
But,  as  pointed  out  in  Mecbem  on  Agency,  section  721,  this 
rule  is  subject  to  exceptions:  ''And  such  notice  or  knowledge 
will  not  be  imputed,  1.  Where  it  is  such  as  it  is  the  agent's 
duty  not  to  disclose;  and  2.  Where  the  agent's  relations  to 
the  subject  matter,  or  bis  previous  conduct,  render  it  certain 
that  he  will  not  disclose  it;  and  8.  Where  the  person  claim- 
ing the  benefit  of  the  notice,  or  those  whom  he  represents, 
colluded  with  the  agent  to  cheat  or  defraud  the  principaL" 

In  section  723  the  learned  author  further  states:  **The 
rule  is  based,  as  has  been  seen,  upon  the  principle  that  it  is 
the  duty  of  the  agent  to  communicate  to  his  principal  the 
knowledge  possessed  by  him  relating  to  the  subject  matter 
of  the  agency,  and  material  to  the  principal's  protection  and 
interests.  This  presumption,  however,  will  not  prerail  where 
it  is  certainly  to  be  expected  that  the  agent  will  not  perform 
this  duty,  as  where  the  agent,  though  nominally  acting  as 
such,  is  in  reality  acting  in  his  own  or  another's  interest,  and 
adversely  to  that  of  his  principal.'*  The  doctrine  of  the  text 
is  supported  by  abundant  authority:  See  oases  cited  in  the 
note. 

In  Innerarity  t.  Merchant^  Nat.  Bank^  189  Mass.  88S,  62 
Am.  Rep.  710,  it  is  said:  ^  While  the  knowledge  of  an  agent 
is  ordinarily  to  be  imputed  to  the  principal,  it  would  appear 
now  to  be  well  established  that  there  is  an  exception  to  the 
construction  or  imputation  of  notice  from  the  agent  to  the 
principal  in  case  of  such  conduct  by  the  agent  as  raises  a 
clear  presumption  that  he  would  not  communicate  the  fact 
in  controversy;  as  where  the  communication  of  such  a  fact 
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would  ^  necessarily  prevent  the  consummation  of  8  fraud- 
ulent JBcheme  which  the  agent  was  engaged  in  perpetrating/' 

An  instructive  case  upon  this  subject  is  Thompson  ▼.  Cari- 
wrigJU^  33  Beay.  178.  In  that  case  it  appeared  that  one 
HontrioQ  was  the  attorney  of  one  Downes,  and  received  a 
conveyance  in  Downes'  interest.  He  had  knowledge  of  the 
existence  of  a  prior  encumbrance,  and  the  question  was 
whether  his  knowledge  was  the  knowledge  of  Downes.  The 
rule  is  very  clearly  stated  by  the  master  of  the  rolls:  '*  I  take 
the  role  to  be,  generally,  that  the  client  must  be  treated  as 
having  had  notice  of  all  the  facts  which,  in  the  same  trans- 
action, have  come  to  the  knowledge  of  the  solicitor,  and 
that  the  burden  of  proof  lies  on  him  (the  client)  to  show  that 
there  is  a  probability,  amounting  to  a  moral  certainty,  that 
the  solicitor  would  not  have  communicated  that  fact  to  his 
client  The  question  here  is  whether  the  applicant,  Mr. 
Downes,  discharges  the  burden  so  imposed  on  him.  Upon 
the  whole,  I  think  that  he  does.  Mr.  Montriou,  as  his  solio- 
itor,  knowing  of  the  mortgage  affecting  the  property,  pre- 
pares a  deed  by  which  the  owner  of  the  property  covenants 
that  there  is  no  mortgage,  charge,  or  encumbrance  on  it  or 
afTectiDg  it.  He  prepares  this  deed,  and  causes  his  client, 
the  grantor,  to  execute  to  his  client,  the  grantee,  a  solemn 
inttrument^  by  which  he  deliberately  puts  his  hand  and  seal  to 
an  asaertioD  which  is  false.  I  think  that  this  amounts  to  a 
solemn  declaration  by  llr.  Montriou  to  his  client  that  he,  Mr. 
Montriou,  was  ignorant  of  any  charge  affecting  the  property, 
and  that  he  did  not  believe  that  any  such  charge  existed.** 

This  case  is  not  distinguishable  in  principle  from  the  pres- 
ent It  cannot  be  doubted  that  the  defendant's  agent  had 
every  reason  to  believe  that  the  policy,  which  was  itself  an 
assertion  of  his  authority,  would  be  conveyed  to  the  plain- 
tiffs  by  Knaggs  A  Plum  as  and  for  a  binding  contract  In- 
deed, it  could  have  been  placed  in  their  hands  by  him  for  no 
other  purpose.  To  permit  the  company  which  he  represents 
to  assert  now  that  the  plaintiffs  had  notice,  through  Enaggs 
ft  Plum,  of  the  want  of  **  authority,  would  be  to  imply 
notice  to  the  principals  which  defendant's  agent  had  every 
reason  to  anticipate  would  not  in  fact  be  given  them.  No 
such  injustice  can  be  sanctioned.  The  eonolosion  of  the  oir- 
enit  judge  was  right 

The  judgment  will  be  affirmed,  with  ootta. 

The  other  justices  concurred. 
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InsUEAIVOK— AUTHORITT  OF  AOBMT— NOTIOB  TO  JjfajBMD. — ^The  aoti  of 
an  inanraaoa  agent  performed  within  the  Mope  of  his  apparent  powwr  bind 
hia  principaL  Persona  dealing  with  the  agent  withont  knowledge  of  any 
limitations  on  his  powers  are  not  bonnd  to  go  beyond  his  apparent  anthor- 
ity,  and  inquire  whether  or  not  he  is  in  fact  authorised  to  do  a  partionUr 
act  for  his  principal:  Hahn  ▼.  Ouardian  /«•.  Co.,  23  Or.  676;  87  Am.  St. 
Rep.  709,  and  note;  but,  where  limitations  on  the  powers  of  an  agent  are 
known  to  the  insured,  the  company  is  bound  only  by  acts  of  the  agent  within 
the  scope  of  the  authority  conferred:  Oernum  /im.  COk  ▼•  lieidwk,  SO  Mebw 
888;  27  Am.  8t,  Bep.  409;  and  nota. 


Kbabnby  fK  Gluttov. 

[ua  MioHiaAv,  101] 

WlBBHOVOMnr— LuuLiTr  of. — A  storage  oompany  is  nol  IfaUs  fai 

for  goods  stored  with  it  by  a  mortgagor,  and  tsken  from  its  eiisiody  by 
the  mortgagee,  and  by  him  oonyerted  to  his  nss^  wlthoiit  ths  knowledge 
or  oonsent  of  the  storage  company. 

AoonoNBEB's  LiABiLrrr. — An  auctioneer  who  takes  prupertjf  into  his  pos- 
session from  one  not  the  true  owner,  and  sells  it  in  good  faith,  paying 
over  the  proceeds,  less  his  oommissions^  is  liaUe  in  troTor  to  the  tme 
owner,  although  such  auctioneer  has  no  knowledge  of  want  of  title  in 
the  party  for  whom  he  sells. 

Xeotbr^Ditibion  of  Virdiot— iNBTBUonoNs. — ^In  an  action  of  trover 
against  several  defendants  for  the  conversion  of  goods,  if  tho  jury  rstt- 
der  a  verdio^  for  a  certain  sum  against  each  defendant^  without  any  ovi- 
denoe  by  which  to  determine  that  eaoh  defendant  converted  a  speoifle 
part  of  the  goods,  the  court  commits  no^rror  in  sending  the  Jury  book 
with  an  instruction  that  there  is  no  gronnd  for  a  division  of  tho  vordiot 
against  the  defendant. 

TnoTSB— iHSTBOonoNS.— If,  in  an  action  of  trover  against  a  chattel  morfe* 
gageo  and  an  auctioneer  who  sold  the  goods  at  foreclosure  ssls^  it  is 
diown  that  a  portion  of  the  goods  sued  for  were  not  covered  by  tto 
mortgage,  it  is  not  error  to  refuse  to  submit  the  question  to  the  jury,  at 
the  request  of  defendants,  as  to  whether  the  anotioneer  sold  goods 
amounting  to  more  than  the  mortgage  debl 

ChuTTBL  MoBTOAGB.— DnoBiPTioir  of  property  in  a  ohattel  mortgage  as 
**all  household  and  personal  •fifects"  is  oontroUed  by  a  snbseqnsnt 
ic  and  minute  desoription  of  the  property. 


Carli88,  AndruB  A  LeeU^  W.  F.  AtHnmm^  and  B.  KMy^  for 

the  appeUants. 

E.  8.  Qreee  and  O.  H.  Penminais  for  the  appellee. 

^^  Gbant,  J.  This  is  an  aoUon  of  trover  for  the  eon* 
Tersion  of  certain  household  and  personal  goods.  PlaintiflF 
and  her  hosband,  on  April  24, 1890,  executed  a  chattel  mort- 
gage to  one  Cromwell  Glutton,  to  secure  the  payment  of  aa 
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expressed  consideration  of  one  hundred  and  thirty-five  dol- 
lars. Shortly  iEifterward.  Mr.  Kearney  died.  After  his  death 
Mrs.  Kearney  executed  to  another  person  a  second  mortgage 
npon  the  goods  for  the  sura  of  two  hundred  dollars.  She  broke 
up  housekeeping,  and  stored  the  goods  with  the  defendants 
Grace,  who  carried  on  a  storage  and  cartage  business,  under 
the  name  of  the  Fidelity  Storage  Company.  Cromwell  Clut- 
ton,  it  appears,  lived  in  Dakota,  and  defendant  Jonathan  L. 
Clutton  made  the  loan,  and  took  the  mortgage  in  his  name. 
Jonathan  L.  Clutton  carried  on  the  business  in  his  brother's 
name,  and  had  an  interest  in  it.  Jonathan  L.,  learning  that 
the  goods  had  been  removed  from  the  plaintiffs  house,  re- 
quested an  interview  with  the  plaintiff.  She  informed  him 
where  the  goods  were  stored,  and  claims  that  she  then  made 
an  agreement  with  him  that  proceedings  to  foreclose  the 
mortgage  should  be  postponed  until  she  had  obtained  ^^ 
some  life  insurance  which  she  claimed  to  be  due  on  a  policy 
upon  her  husband's  life.  Defendant  Clutton  denied  this  con- 
versation, and  testified  that  plaintiff  then  informed  him  that 
she  could  not  redeem  the  property.  The  mortgage  was  then 
past  due.  The  defendant  Clutton  then,  in  the  name  of  his 
brother,  brought  an  action  of  replevin  in  justice's  court  against 
the  defendants  Grace  to  recover  the  property.  The  writ  of 
replevin  was  placed  in  the  hands  of 'one  William  H.  Guyott, 
a  constable,  for  service.  He  made  due  return  to  the  writ  that 
he  had  replevied  the  goods,  and  delivered  them  to  the  plain- 
tiff, and  had  made  personal  service  of  the  writ  upon  the  de- 
fendants Grace.  The  goods  were  not  removed  by  the  constable 
from  the  storehouse  of  the  Graces,  but,  on  the  day  follow- 
ing, defendant  Clutton  caused  them  to  be  removed  to  the  auc- 
tion-room of  the  defendant  Jerome,  where,  after  notice  of  sale, 
they  were  sold  by  Jerome,  who  realized  upon  the  sale  eighty- 
two  dollars,  which  he  paid  over  to  Clutton,  after  deducting 
his  commission.  A  few  days  after  plaintiff  learned  of  the 
above  proceedings,  and  related  the  transaction  to  some  of 
her  friends,  who  went  to  Clutton,  and  exacted  from  him  sixty- 
five  dollars,  which  he  claims  was  a  settlement  of  the  entire 
transaction,  and  which  was  paid  over  to  the  plaintiff.  She 
insisted  that  she  did  not  authorize  this  settlement,  and  shortly 
afterward  instituted  this  action.  She  recovered  verdict  and 
judgment  for  eight  hundred  dollars.  The  jury  returned  a 
verdict  of  five  hundred  dollars  against  defendant  Clutton, 
one  hundred  and  fifty  dollars  against  the  defendants  Grace, 


396  Kearney  v.  Glutton.  [Mich. 

and  one  hundred  and  fifty  dollars  against  Jerome.  This  ver- 
dict was  objected  to  by  the  plaintiff,  and,  under  the  instruc- 
tion of  the  court,  the  jury  retired,  and  brought  in  a  verdict 
for  the  whole  amount  against  all  the  defendants  jointly. 

1.  The  verdict  and  judgment  against  the  defendants  Grace 
cannot  be  sustained.  There  is  no  evidence  connecting  them 
with  any  conversion.  The  second  count  in  *••  the  declara- 
tion alleges  a  conspiracy  between  the  defendants  to  defraud 
the  plaintiff.  There  is  no  evidence  tending  to  show  that  the 
defendants  Grace  had  any  knowledge  of  the  replevin  suit  or 
of  the  sale  of  the  goods.  The  constable,  a  witness  for  plain- 
tiff, flatly  contradicts  his  return  to  the  writ,  by  testifying  that 
he  did  not  take  the  goods  under  his  wut;  that  he  never  saw 
them;  that  he  made  no  service  upon  either  of  the  defendants 
Grace;  that  Glutton  told  him  not  to  take  the  goods,  but  to 
leave  them  there;  and  that  the  only  service  he  made  was 
upon  their  book-keeper.  If  the  book-keeper  had  handed  this 
writ  to  bis  employers,  or  if  it  had  been  properly  served  upon 
them,  being  a  valid  writ,  it  would  have  operated  as  a  com- 
plete defense  to  any  action  against  them.  Nor  can  they  be 
held  for  conversion  from  the  fact  that  they  did  not  notify  the 
plaintiff  that  the  goods  had  been  so  seized.  But,  as  already 
shown,  plaintiff  £uled  to  bring  any  knowledge  of  the  trans- 
action home  to  them.  Tf  there  was  any  evidence  of  collusion 
and  conspiracy,  it  was  between  Glutton,  the  constable,  and 
the  book-keeper,  the  only  parties  shown  to  have  had  any  con- 
nection with  the  replevin  suit. 

2.  In  regard  to  the  liability  of  defendant  Jerome  a  more 
difficult  question  is  presented.  There  is  no  evidence  that  he 
acted  in  bad  faith  or  in  collusion  with  Glutton.  Glutton  took 
the  goods  to  his  auction-rooms,  to  be  sold  by  him  as  agent 
and  auctioneer,  under  the  foreclosure  6ale»  a  copy  of  which 
was  posted  in  Jerome's  window.  It  is  argued  on  behalf  of 
plaintiff  that  Jerome  is  liable,  though  acting  in  good  faith, 
if  the  taking  by  Glutton  was  tortious.  It  is  sought  to  place 
Jerome  in  the  position  of  an  officer  who  seizes  and  sells  prop- 
erty under  a  writ  An  officer  acting  under  his  writ  is  liable 
beyond  question  when  he  seizes  property  under  a  void  execu- 
tion, or  the  property  of  a  stranger  under  a  valid  execution. 
The  law  considers  such  officer  as  the  moving  party.  He  is 
the  ^'^  only  one  authorized  to  make  a  levy  and  tale.  He 
acts  at  his  peril.  Gounsel  cite  Gooley  on  Torts,  461:  ''One 
who  buys  property  must,  at  his  perils  ascertain  the  owner- 
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ship;  and,  if  he  buys  of  one  who  has  no  authority  to  sell,  his 
taking  possession,  in  denial  of  the  owner's  right,  is  a  con* 
version.  The  vendor  is  equally  liable,  whether  he  sells  the 
property  as  his  own  or  as  officer  or  agent;  and  so  is  the  party 
for  whom  he  acts,  if  he  assists  in  or  advises  the  sale.'*  The 
learned  author  cites  the  following  authorities  in  support  of 
the  text:  BiUiter  v.  Young,  6  El.  &  B.  1 ;  Cooper  v.  Chittyj  1 
Burr.  23;  Garland  v.  Carlisle,  4  Clark  A  F.  693;  Moore  v. 
Eldred,  42  Vt.  13;  Calkins  v.  Loekwood^  17  Conn.  154;  42  Am. 

Dec.  729;  Smith  v.  Colby,  67  Me.  169. 

An  examination  of  these  authorities  discloses  that  none 
of  them  involve  the  liability  of  an  agent  or  auctioneer  who 
merely  sells  the  property  foe  another  when  brought  to  him 
for  that  purpose. 

In  BiUiter  v.  Young,  6  Bl.  A  B.  1,  the  defendant  was  not 
the  sheriff,  but  plaintiff  in  the  elecution  under  which  the 
sheriff,  by  his  direction,  seized  and  sold  the  property,  the 
title  to  which  had  passed  from  the  defendant  in  the  execu- 
tion. 

In  Cooper  v.  Chittyy  1  Burr.  28,  the  sheriff,  who  had  seised 
goods  under  similar  circumstances,  was  held  liable,  the  title 
having  passed,  by  an  assignment  in  bankruptcy,  out  of  the 
debtor  to  the  assignee  before  levy  and  sale. 

In  Garland  v.  Carlisle,  4  Clark  A  F.  693,  decided  by  the 
house  of  lords  in  1837,  there  is  an  able  discussion  of  the  lia- 
bility of  a  sheriff  who  levied  upon  the  goods  of  a  bankrupt 
The  sheriff  was  held  liable,  the  court  appearing  to  base  their 
judgment  upon  the  fact  that  the  property  seized  was  in  the 
custody  and  power  of  the  sheriff,  and  could  not  be  disposed 
of  by  an  agreement  of  the  parties  to  the  suit  without  the 
permission  of  the  sheriff. 

In  Moore  v.  Eldred,  42  Vt.  13,  the  defendant  was  held  liable 
because  he  had  co-operated  with  the  purchaser  of  the  ^^^ 
property  with  the  intent  to  deprive  the  plaintiffs,  the  right- 
ful owners,  of  it 

In  Calkins  v.  Lockwood,  17  Conn.  154,  42  Am.  Dec.  729, 
the  defendant  was  held  liable  because  he  acted  for  the  other 
defendants  as  their  officer  in  their  service,  and  because,  by 
their  direction,  he  removed  and  retained  the  property. 

In  Smith  v.  Colby,  67  Me.  169,  the  defendant,  the  superin- 
tendent of  a  poorhouse,  under  the  direction  of  the  selectmen 
of  the  town,  removed  and  carried  away  a  fence  upon  the 
plaintiff's  land,  and  refused,  upon  demand,  to  return  it.    He 
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was  held  in  trover,  and  correctly  so,  because  he  alone  re- 
moved the  property. 

The  above  are  all  the  authorities  cited  in  behalf  of  the 
plaintiff.  No  authorities  have  been  cited  by  either  party 
bearing  upon  the  question.  The  authorities  are  not  uniform, 
but  the  clear  weight  of  authority  holds  that  where  an  auc- 
tioneer receives  and  takes  the  property  into  his  possession, 
and  sells  it,  paying  over  the  proceeds,  less  his  commission, 
he  is  liable,  although  he  has  no  knowledge  of  want  of  title  in 
the  party  for  whom  he  sells  and  acts  in  good  faith:  Hoffman 
V.  Carow,  22  Wend.  285;  Coles  v.  Clark,  8  Cush.  899;  Coch- 
rane V.  RymilljAO  L.  T.,  N.  S.,  744;  Oarily  v.  Ledwidge^  10 
Ir.  Com.  L.  83.  See,  also,  Koch  v.  Branchy  44  Mo.  642;  100 
Am.  Dec.  824;  Hollins  v.  Fowler,  L.  R.  7  H.  L.  767.  To  the 
contrary  are  Rogers  v.  Huie,  2  Gal,  571;  66  Am.  Dec.  868; 
Frizzelle  ▼.  Rundle,  88  Tenn.  896;  17  Am.  St.  Rep.  908.  See, 
also,  Ashe  v.  Livingston,  2  Bay,  80;  Oreenway  v.  FisheVj  1  Car. 
A  P.  190.  Where  an  agent  in  good  faith  sold  stolen  coupons 
of  United  States  bonds,  and  paid  the  proceeds  over  to  the 
thief,  he  was  held  not  liable  in  an  action  for  their  conversion: 
Spooner  v.  Holmes,  102  Mass.  603;  3  Am.  Rep.  491.  The 
court  distinguish  between  that  case  and  Coles  v.  Clark,  3 
Cush.  399,  upon  the  ground  that  the  coupons  were  negotiable 
promises  for  the  payment  of  money  and  that  the  rule  of 
caveat  emptor  did  not  apply.  The  auctioneer  may  protect 
himself  ***  by  requiring  indemnity,  and  we  think  the  rule 
holding  him  liable  is  supported  by  the  better  reason. 

8.  We  think  the  court  committed  no  error  in  sending  the 
jury  back  and  instructing  them  that  there  was  no  ground 
for  a  division  of  the  verdict  against  defendants.  They  were 
either  jointly  liable  or  there  was  no  liability  as  against  the 
defendants  Grace  and  Jerome.  There  was  no  testimony  by 
which  the  jury  could  determine  that  each  defendant  con- 
verted a  portion  of  the  goods. 

4.  Defendants'  attorneys  asked  that  the  following  question 
be  submitted  to  the  jury,  viz:  *^Did  Jerome  sell  more  than 
one  hundred  and  thirty-five  dollars'  worth  of  goods?  "  which 
the  court  refused.  We  think  this  refusal  was  correct,  because 
it  appeared  beyond  contradiction  that  goods  were  seized  and 
sold  which  were  not  covered  by  the  chattel  mortgage.  The 
property  was  described  in  the  mortgage  as  ^*  all  household 
and  personal  effects,"  which  expression  was  followed  by  a 
specific  and  minute  description  of  the  property.    This  minute 
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description  limited  the  expression  '^  all  household  and  per- 
sonal efifects"  to  the  property  described,  and  excluded  other 
property.  Dresses  and  other  articles  of  plaintiff's  wardrobe, 
the  family  Bible,  the  family  pictures,  and  other  things  which 
were  not  covered  by  the  mortgage,  were  seized  and  sold.  As 
to  these  she  was  entitled  to  recoveri  regardless  of  the  mort- 
gage. 

6.  In  the  event  of  a  new  trial  it  is  proper  to  say  that  the 
statement  of  counsel  for  the  plaintiff,  in  the  presence  of  the 
jury,  that  he  proposed  to  show  that  the  chattel  mortgage  was 
obtained  by  fraud;  that  it  was  folded  so  as  to  look  like  a 
single  paper,  and  that  plaintiff  thought  it  was  a  note  and  not 
a  mortgage,  and  other  similar  statements,  were  unjustifiable, 
from  the  fact  that  no  testimony  was  offered  in  support  of 
such  statements. 

6.  Testimony  was  offered  by  the  plaintiff  showing  that 
only  sixty-five  dollars  was  in  fact  obtained  upon  the  chat* 
tel  mortgage,  ^^*  and  that  one  payment  had  been  made. 
The  defendant  Glutton's  mortgage  was  good  for  the  amount 
actually  advanced  and  still  due.  The  jury  should  have  been 
instructed  that  if  they  found  the  transaction  to  be  as 
claimed  by  the  plaintiff,  she  was  entitled  to  judgment  foir 
the  value  of  the  goods  mortgaged,  less  the  amount  of  the 
mortgage  and  the  sixty-five  dollars  which  she  had  received 
in  the  supposed  settlement  and  for  the  full  value  of  the 
goods  not  mortgaged. 

Judgment  reversed  and  new  trial  ordered. 

The  other  justices  concurred. 

WABBH0V8iiaN.>-WHDr  LuBLB  lOB  GojTVBBsiovs  Sst  llie  azIeDded 
note  to  SdkmkU  ▼.  Bhod,  24  Am.  Deo.  ISd 

AUOnONSBBS— LlABUITT    TOB    SeLUKO    PBOPIBTr    OF    AN0THSB.^Aj1 

tiictioneer  is  liable  for  selling  the  property  of  another  unless  be  oan  show 
some  other  ezoase  or  justification  than  his  good  faith  and  his  ignoranoe  of 
the  tme  owner's  title:  Bobinatm  v.  Bird,  I6S  Mass.  867;  80  Am.  St.  Rep. 
495,  and  note.  See^  also,  the  extended  note  to  Tkanuu  v.  Kerr^  96  Am. 
Dec.  264. 

Ohattbl  MoBTOAGn — DBSCBiPTioH.-^The  •numeration  of  certain  speeifio 
artioles  in  a  mortgage  also  containing  a  general  description  of  like  articles 
wOl  not  prcTcnt  others  from  passing  under  the  general  description:  Hairdimg 
V.  CMmmt  12  Met.  333;  46  Am.  Dec.  680^  and  aoto.  Sac  the  extended  note 
to  Barrm  v.  tUtk,  14  Am.  St  Bop.  944, 
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OABBRS. 

BuBTOLUT  Soamis— Bt-laws— OoKOLusiyumi  of  Discmora  or.— A 

by-law  of  a  mataal  benefit  MBociation  providing  tbat  tho  decinon  of  a 
tribunal  oreated  by  the  association  to  past  opon  death  olaima  shall  ba 
final,  and  shall  bar  a  suit  in  law  or  equity  to  raoorar  moh  elaiai%  is 
oonstttational  and  valid. 

BuiBYCMJuri  8ooiKnn.*-BT-LAW8  of  a  nratnal  benefit  aaMwiatioii.  aesentad 
to  by  all  parties,  making  a  finding  of  liability,  by  the  assoeiation  far 
death  olaima  by  the  duly  oonstitated  oommittee  of  the  aiwoiatioQ  » 
oondition  preoedent  to  a  right  to  leoeiTa  benefits^  ia  oooatitiitional  and 
▼alid. 

Fraub  gasnot  bb  Pbsdioaybd  upon  the  deoiaioa  of  a  tribnnal  aonatitatad 
by  the  parties  thesMalvai^  either  M  to  the  efaity  or  the  law  af  Iba  aasa 
oonsideredf  unless  suoh  tribunal  has  acted  in  bad  faith  and  €ppreseifa(|W 

JZ.  OtmnoTf  for  the  appellant. 
Durand  A  CarUm^  for  the  appellee. 

>**  Montgomery,  J.  The  defeDdani  b  a  fraternal  and 
mutual  benefit  aeeoeiation,  doing  businees  on  the  aeseesmeoft 
plan.  It  pays  beneficiaries  of  the  class  to  which  deceased 
belonged  one  thousand  dollars  in  case  of  death.  By  the  laws 
of  the  order  beneficiaries  are  confined  to  widows,  lelatiTea 
within  the  first  degree  of  kinship^  and  to  dependents.  Alex* 
ander  Coderre  became  a  member  of  the  order  in  1891,  and 
named  the  present  plaintiff  as  beneficiary,  claiming  ^^  that 
he  was  a  dependent  Coderre  died  July  16, 1892.  Proofs  of 
death  were  made  by  plaintiff.  The  executiTe  committee  of 
the  order,  which  passes  on  death  claims,  refused  to  allow  the 
claim  of  plaintiff,  on  the  ground  that  plaintiff  was  not^  and 
never  had  been,  a  dependent  of  Coderre.  On  appeal  to  the 
great  camp  this  action  of  the  executive  committee  was  sus- 
tained. Plaintiff  then  brought  the  present  suit  in  the  circuit 
court  for  the  county  of  Saginaw,  and  on  the  trial  the  circuit 
judge  directed  a  verdict  for  the  defendant,  on  the  ground 
that,  by  his  contract,  the  plaintiff  was  precluded  from  main* 
taining  the  action. 

Among  the  laws  of  the  order  at  the  time  that  Coderre  be- 
came a  member  of  the  defendant,  and  also  in  force  at  the 
time  of  his  death,  was  section  83,  which  provides:  ^  The  ex- 
ecutive committee  shall  have  power  to  pass  on  all  death 
claims,  and  if,  in  their  judgment,  any  such  claim  is  not.  on 
its  face,  a  valid  one,  they  shall  notify  the  beneficiary  or  ben- 
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«ficiari68  of  the  deceased  member  thereof^  and  give  them  or 
their  attorneys  an  opportunity  to  appear  before  such  com- 
mittee within  sixty  days  thereafter,  and  present  such  eyi« 
^ence  as  they  may  have^  establish  the  justness  of  the  said 
claim;  and  the  said  committee  shall  try,  hear,  and  decide 
upon  the  justness  or  validity  of  such  claim,  and  such  decision 
shall  be  binding  on  such  claimant,  unless  an  appeal  is  takeo 
to  the  great  camp.  The  notice  of  the  appeal  from  the  de- 
<rision  of  the  committee  must  be  filed  with  the  great  record 
keeper  within  sixty  days  thereafter.  The  decision  of  the 
great  camp  in  all  such  cases  shall  be  final,  and  no  suit  m 
law  or  equity  shall  be  commenced  or  maintained  by  any 
member  or  beneficiary  against  the  great  camp.'' 

We  think  the  ruling  of  the  circuit  judge  was  in  accordance 
with  the  holdings  of  this  court  in  Canfield  y.  KnighU  of  MaC' 
eabees,  87  Mich.  626;  24  Am.  St.  Rep.  186,  and  Van  Poueke  ▼. 
Neiherland  eU.  Society^  63  Mich.  878.  An  attempt  has  been 
made  to  distinguish  this  case,  but  we  do  not  discover  any 
difference  in  principle  between  the  Canfield  case  and  the 
present.  ^*^  That  was  a  death  claim,  and  the  plaintiff  waa 
wholly  defeated.  It  was  sought  to  try  by  the  suit  at  law  the 
question  of  whether  the  policy  was  binding  at  the  time  of  the 
death  of  the  deceased.  The  only  possible  difference  between 
that  and  the  present  case  is  that  in  the  present  case  the  de- 
termination of  the  great  camp  was  that  the  policy  never  was 
of  binding  force.  But  this  is  not  sufficient  to  distinguish  the 
cases  in  principle. 

The  plaintiff  contends  that  this  law  of  the  order  is  invalid 
as  against  public  policy,  for  the  reason  that  it  attempts  to 
oust  the  courts  of  jurisdiction.  The  same  point  was  made  in 
the  Canfield  case,  and,  while  it  was  not  much  discussed,  this 
-court  held  that  the  case  was  controlled  by  the  Van  Poueke 
case.  The  holding  of  the  courts  places  contracts  of  this 
nature,  by  which  one  becomes  a  member  of  a  mutual  asso- 
ciation, and  entitled  to  benefits  in  case  of  disability,  or  whose 
heirs  are  entitled  to  benefits  in  case  of  death,  as  upon  a  di^ 
ferent  footing  than  ordinary  contracts  between  individuals. 
As  was  said  in  the  case  of  Rood  v.  Railway  Pass,  etc.  Benefit 
A98n.y  81  Fed.  Rep.  68:  **This  is  a  purely  voluntary  associa- 
tion. The  members  of  the  association  have,  by  their  own  or- 
ganic law,  provided  a  tribunal  to  hear  and  determine  all 
claims  against  it,  and  I  do  not  think  any  court  can  be  invoked 
to  review  the  action  of  the  board  in  a  matter  so  completely 
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delegated  to  them.  To  attempt  to  eiiforoe  by  suit  any  claim 
which  the  board  of  directors  has  acted  upon,  or  refused  to 
allow  or  approve,  is  equivalent  to  prosecuting  an  appeal  from 
this  board.  It  was  certainly  compMent  for  the  members  of 
this  association  to  agree  among  themselves  that  the  action  of 
their  board  of  directors  in  reference  to  any  claim  presented 
against  the  association  should  be  final;  and  there  can  be  no 
doubt  from  the  language  of  the  clause  from  the  constitution 
just  quoted  that  they  have  so  agreed."  ^*^  See,  also,  Wooir 
$ey  V.  Independent  Order  of  Odd  Fellows^  61  Iowa,  492;  Ana- 
eosta  Tribe  v.  Murhach^  13  Md.  91;  71  Am.  Dec.  625;  Black 
etc.  Society  Y.Vandyke,  2  Whart.  309;  80  Am.  Dec  263;  Toram 
V.  Howard  Aesn.^  4  Pa.  St  519;  Lantalum  y.  Imurance  Co.^ 
22  New  Br.  14. 

The  effect  of  this  agreement  would  not  be  to  oust  the  court 
of  jurisdiction  in  case  the  great  camp  should  determine  thai 
the  plaintiff  was  entitled  to  benefits,  but  should  refuse  to  pro* 
ceed  to  make  payment.  But  such  is  not  the  case  here.  The 
plaintiff  has  submitted  his  claim  to  the  jurisdiction  pro- 
vided by  the  laws  of  the  order,  and  has  been  defeated  therein, 
and  now  applies  to  the  courts  for  redress.  We  think  it  was 
competent,  under  the  decisions  cited,  for  the  association  to 
provide  a  law  of  its  order  to  which  all  parties  should  assent, 
and  which  should  make  a  finding  of  liability  by  the  duly 
constituted  committees  of  the  order  a  condition  precedent  to 
a  right  to  receive  benefits. 

The  plaintiff  claims  that  the  decision  of  this  oourt  in 
Biuer  v.  Hoyt^  63  Mich.  185,  and  other  cases  in  which  it  has 
been  held  that  the  legislature  may  not  impair  the  right  of 
trial  by  jury,  are  inconsistent  with  the  validity  of  such  an 
engagement  as  the  one  under  consideration.  We  fail  to  see 
how  the  cases  have  any  application  to  the  question  before 
us.  This  is  not  a  case  of  an  attempted  exclusion  of  remedy 
by  the  legislature,  but  a  case  where  the  parties  have  agreed 
that  only  on  certain  terms  and  under  certain  conditions  shall 
a  member  be  entitled  to  receive  any  benefits,  or  the  bene- 
ficiary named  be  entitled  to  receive  any  sum  in  case  of  thft 
death  of  the  member. 

But  it  is  claimed,  further,  that  the  company  is  guilty  of 
fraud,  which  takes  this  case  out  of  the  rule  laid  down  in 
Canfidd  v.  KnightB  of  Maceabee$,  87  Mich.  626;  24  Am.  St. 
Bep.  186.  The  declaration  alleges  that,  before  coming  into 
oourty  the  plaintiff  diligently  prosecuted  his  claim  for  pay* 
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ment,  and  has  exhausted  ^**  his  remedies,  before  the  tri- 
bunals provided  by  the  order;  and  the  plaintiff  further 
alleges  that  ^Hhe  defendant,  in  so  refusing,  as  aforesaid,  to 
pay  said  sum  of  money  to  said  plaintiff,  is  acting  in  viola- 
tion of  the  laws,  rules,  and  regulations  of  said  association, 
and  is  willfully  seeking  to  defraud  said  plaintiff."  The 
only  respect  in  which  any  fraud  is  alleged  is  that,  at  the 
time  Coderre  became  a  member,  the  agent  of  the  company 
assured  Coderre  that  the  plaintiff  was  a  *'  dependent "  within 
the  meaning  of  the  policy.  There  is  no  averment  of  any 
facts  tending  to  show  fraud  on  the  part  of  the  executive 
committee  or  of  the  great  camp.  This  being  so,  one  of  the 
very  questions  which  they  had  to  determine  was  the  effect  of 
any  alleged  statements  which  the  plaintiff  was  able  to  prove 
had  been  made  by  the  agent  of  the  company.  Fraud  can- 
not be  predicated  upon  the  decision  of  the  tribunal  consti- 
tuted  by  the  parties  themselves,  either  as  to  the  equity  or 
the  law  of  the  case  considered,  unless,  in  fact,  such  commit- 
tee acted  in  bad  faith  and  oppressively.  No  such  allega- 
tions are  contained  in  the  declaration,  and  the  case  cannot 
therefore,  on  this  ground,  be  distinguished  from  the  Canfield 
case. 

The  judgment  of  the  oourt  below  will  be  affirmed,  with 
oosta.  - 

McGrath,  0.  J.,  Obaht  and  Hookbb,  JJ.,   oonourred. 
Ixme,  J.,  did  not  sit 

IvavBANai— MoTVAL  BiNxriT  Soomns— Yaliditt  avd  Etraor  ov  Br- 
LAWS.— It  is  competent  for  a  mataal  benefit  sooiety  to  provide  for  the  pme- 
entetum  of  ebdms  to  officers  dengnated  in  iti  by-lawi^  and  it  may  alio 
pceeoribo  a  mode  of  prooednre^  provided  mch  mode  is  not  mch  ae  to  do- 
prifo  partlea  of  property  rightu  Sitprmm  OommtU  ▼•  Fonbigm'9  ISft  Lid. 
ttl  fl  Aflb  St.  Bep.  196b 
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Lynch  v.  Judqb  of  Probatb. 

[101  MIGHIGAK,  ITL) 

IPuBUOATioii  OF  Lboal  Kotioe»— Newspapbb,  What  n.— A  Josmal  psb* 
lished  weekly,  ol  general  oiroulation,  devoted  primarily  to  the  inter* 
eete  of  the  legal  profession  and  the  dissemination  of  legal  news,  but 
also  oontainiog  matters  of  interest  to  the  general  pnbliob  snch  as  per^ 
sonal  items,  notioes  of  pasRing  events,  general  trade  adrertisementB^ 
and  the  like,  is  a  newspaper  within  the  meaning  of  the  Miohigan  stat* 
nte  providing  for  the  publication  of  legal  notices. 

PVBLIOATION    OF    LkOAL    KoTIOS. — FBOBATI  OOUBT8  ALOMB    BATB  JvUi- 

DionoN  to  determine  in  what  partionlar  newspaper  ptobftto  notiosi 
shall  bo  published. 

E,  F.  Conely  and  0.  B.  Taylor^  for  the  relator. 
O.  B.  WarreUj  for  the  respondent. 

^^*  LoNa,  J.  Petitioner  is  one  of  the  heirs  at  law  of  Tim- 
othy Lynch,  deceased.  On  April  23,  1894,  a  petition  was 
filed  in  the  probate  court  for  Wayne  county  by  Patrick 
Lynch,  a  brother  of  petitioner,  praying  for  the  appointment 
•of  an  administrator,  as  the  deceased  died  intestate.  An 
order  was  entered  that  the  matter  be  set  for  hearing  on  May 
22,  1894,  and  that  notice  of  hearing  be  published  in  the 
Wayne  County  Legal  News.  Petitioner  filed  a  protest  against 
the  appointment,  on  the  ground,  among  others,  that  the 
Wayne  County  Legal  News,  in  which  the  notice  was  pub- 
lished, was  not  a  newspaper  printed  and  circulating  in  said 
county  and  state,  within  the  meaning  of  the  statute.  This 
protest  was  overruled,  and  petitioner  made  application  to 
the  Wayne  circuit  court  for  a  writ  of  prohibition  against  the 
probate  judge,  restraining  the  appointment  on  that  ground. 
An  order  to  show  cause  was  granted,  and  the  probate  judge 
answered.  Upon  the  hearing,  the  writ  of  prohibition  was 
denied.  The  case  now  comes  here  on  certiorari  to  review 
that  finding 

^^'  Howell's  Statutes,  section  6801,  provides  that  the  pro- 
bate court  shall  appoint  a  time  and  place  for  proving  any 
will,  and  "  shall  cause  public  notice  thereof  to  be  given  by 
personal  service  on  all  persons  interested,  or  by  publication 
under  an  order  of  such  court  in  such  newspaper  printed  in 
this  state  as  the  judge  shall  direct,  three  weeks  successively,'* 
etc. 

Section  5866  provides  that,  ^  When  application  shall  be 
made  to  the  judge  of  probate  for  the  appointment  of  an  ad* 
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minifltrator  on  an  intestate  estate,  or  for  letters  of  adminia* 
tration  with  the  will  annexed,  be  shall  cause  notice  of  the 
aame,  and  of  the  time  and  place  of  hearing  thereof,  to  be 
pablisbed  for  three  successiye  weeks  in  such  newspaper  aa 
he  may  direct." 

Section  6808  provides:  ''All  probate  and  other  legal 
notices  required  by  law  to  be  published  by  the  judge  of  pro- 
bate of  any  county  .  •  •  .  shall  be  published  in  some  news- 
paper printed  in  the  county  where  said  probate  judge  shall 
bold  his  court." 

Section  9031  provides  that,  ^'AU  legal  advertisements 
shall  be  published  in  a  newspaper  printed  in  the  county  in 
which  the  proceedings  are  carried  on/'  etc. 

These  are  the  only  provisions  of  our  statutes  relating  to 
such  publication. 

The  answer  of  the  judge  of  probate  made  to  the  order  of 
the  court  below  to  show  cause  sets  up  that  the  Wayne  County 
Legal  News  is  a  newspaper,  published  weekly  in  the  city  of 
Detroit,  and,  while  devoted  primarily  to  the  interests  of  the 
'  legal  profession  and  the  dissemination  of  legal  knowledge, 
yet  it  is  also  intended  to  contain,  and  does  contain,  matters 
of  interest  to  the  general  public;  that  it  contains  the  pro-^ 
ceedings  of  the  supreme  court  of  the  state  of  Michigan,  the 
Wayne  circuit  court,  and  the  other  courts  of  the  city  of 
Detroit,  and  also  contains  notices  of  future  proceedings  io 
said  courts;  that  it  also  contains,  ^^^  from  time  to  time, 
opinions  of  the  courts  of  the  United  States  and  of  the  other 
states,  and  also  of  other  counties  in  Michigan,  where  the 
same  are  of  interest  to  the  legal  profession  or  to  the  general 
public;  that  it  also  contains  personal  items  of  general  inter- 
est, and  notices  of  passing  events;  and  respondent  asserts, 
on  information  and  belief,  that  it  is  intended,  when  the 
legislature  is  in  session,  to  contain  the /proceedings  thereof, 
and  general  items  of  interest  in  connection  therewith.  The 
answer  further  states  that  it  contains  a  record  of  real  estate 
transfers  and  mortgages,  chattel  mortgages,  and  bills  of  sale, 
and  also  advertisements,  not  only  relating  to  the  legal  pro- 
fession, but  general  trade  advertisements  of  interest  to  every 
one;  that  it  is  intended  to  circulate,  and  in  fact  has  a  pres- 
ent circulation,  among  judges,  lawyers,  bankers,  brokers, 
real  estate  agents,  merchants,  and  business  men,  and  is  in- 
tended to  contain  items  of  importance  to  all,  and  is  on  sale 
at  the  news-stands  in  the  city  of  Detroit.     The  answer 
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further  asserts  that  the  Wayne  County  Legal  News  is  in- 
tended to  fill  the  same  position  in  the  county  of  Wayne, 
state  of  Michigan,  as  is  filled  at  present  by  the  Chicago  Legal 
NewSf  the  Toledo  Legal  News^  the  St  Louie  Legal  Record^  and 
other  papers  of  similar  nature  in  other  cities;  that  it  is  not 
an  innovation  in  the  newspaper  field,  there  being,  as  re- 
spondent asserts,  upwards  of  forty  similar  journals  now 
published.  A  copy  of  the  paper  is  filed  with  this  return,  as 
well  as  copies  of  the  Chicago  Legal  News  and  other  legal 
journals,  which  indicate  the  actual  character  of  the  Wayne 
County  Legal  News^  and  the  field  which  it  is  intended  to 
coyer. 

Similar  provisions  to  sections  5801  and  5866,  above  re- 
ferred to,  are  to  be  found  in  the  Revised  Statutes  of  1846; 
the  other  provisions  quoted  were  enacted  in  1858  and  1867; 
80  that  these  statutes  were  on  the  statute  books  long  before 
the  newspaper  field  was  occupied  by  the  many  ^^*  thou- 
sands of  publications  we  now  find  in  circulation.  But  a 
newspaper,  even  in  the  days  when  these  statutes  were  en- 
acted, meant  what  it  means  to-day — a  sheet  of  paper  printed ' 
and  distributed  at  short  intervals  for  conveying  intelligence 
of  passing  events;  a  public  print  that  circulates  news,  adver- 
tisements, proceedings  of  legislative  bodies,  public  doco- 
ments,  and  the  like.  Under  the  return  here,  we  are  unable 
to  say  that  this  paper  does  not  come  within  this  definition. 
Our  statutes  are  quite  similar  to  those  of  other  states  in 
reference  to  the  publication  of  such  notices.  The  Chicago 
Legal  News  was  held  to  be  a  newspaper  within  the  meaning 
of  the  Illinois  statute:  Kerr  ▼•  Hittj  75  111.  51.  The  St.  Louie 
Legal  Record  was  held  to  be  such  a  newspaper  within  the 
meaning  of  the  Missouri  statute  in  Kellogg  v.  CarricOy  47 
Mo.  167.  See,  also,  Hernandez  v.  Drake^  81  HI.  84;  Railton 
▼.  Lauder,  126  III.  219;  26  III.  App.  655;  Maass  y.  Hess,  140 
ni.  576;  Benkendorfy.  Vincenz,  52  Mo.  441;  Hull  Y.King^  88 
Minn.  849;  Beecher  v.  Stephens^  25  Minn.  146. 

It  was  said  in  Beecher  y.  Stephens,  25  Minn,  146:  ^  News- 
papers are  of  so  many  varieties  that  it  would  be  next  to 
impossible  to  give  any  brief  definition  which  would  include 
and  describe  all  kinds  of  newspapers." 

In  Hull  v.  King,  88  Minn.  849,  the  court  quote  this  lan- 
guage, and  further  say:  **It  would  therefore  be  unsafe  to 
attempt  to  give  any  definition  of  the  term,  except  the  very 
general  one  that,  according  to  the  usage  of  the  business 
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world  and  in  ofdinary  understanding,  a  newspaper  is  a  pub- 
lication, usually  in  sheet  form,  intended  for  general  circula- 
tion, and  published  regularly  at  short  intervals,  containing 
intelligence  of  current  events  and  news  of  general  interest, 
•  •  •  •  But,  if  a  publication  contains  the  general  and  current 
news  of  the  day,  it  is  none  the  less  a  newspaper  because  it  is 
chiefly  devoted  to  the  dissemination  of  intelligence  of  a  par- 
ticular  kind  or  to  the  advocacy  of  particular  principles  or 
yiews.  Most  newspapers  are  devoted  largely  to  special  ^^* 
interests — political,  religious,  financial,  moral,  social,  and  the 
like;  and  each  is  naturally  patronized  mainly  by  those  who 
are  in  accord  with  the  views  which  it  advocates,  or  who  are 
most  interested  in  the  kind  of  intelligence  to  which  it  gives 
special  prominence.  But,  if  it  gives  the  general  current 
news  of  the  day,  it  still  comes  within  the  definition  of  a  news- 
paper.'* 

In  the  case  of  Kellogg  v.  CarricOj  47  Mo.  157,  the  question 
was  raised  as  to  the  validity  of  a  publication  in  the  St.  Louis 
CowrUy  Legal  Record  and  Advertiser.  It  was  objected  that 
such  paper  was  not  a  newspaper.  The  court  said:  ''The 
Legal  Record  and  Advertiser  was  printed  in  St.  Louis  in 
the  form  of  a  newspaper,  and  was  issued  to  its  subscribers 
daily,  except  Sundays,  when  the  publication  was  omitted. 
It  was  devoted  to  the  dissemination  of  general  legal  intelli- 
gence, and  engaged  extensively  in  legal  advertising,  includ- 
ing the  publication  of  notices  of  sales  under  deeds  of  trust, 
and  sales  on  execution,  and  all  judicial  sales.  It  was  a  law 
and  advertising  journal,  and  so,  in  a  limited  sense  at  least, 
a  newspaper;  for  whether  a  newspaper  or  not  is  a  question 
that  cannot  be  determined  by  a  consideration  alone  of  the 
kind  of  intelligence  it  disseminated.  It  is  not  the  particu- 
lar kind  of  intelligence  published  that  constitutes  one  publi- 
cation a  newspaper  rather  than  another.  Newspapers  are 
devoted  to  the  dissemination  of  intelligence  on  a  great  variety 
of  subjects,  such  as  politics,  commerce,  temperance,  religion, 
and  BO  on;  and  the  law  and  legal  topics  and  occurrences  are 
not  excluded  from  the  range  of  newspaper  enterprise.  A 
paper  devoted  to  the  gathering  up  and  dissemination  of  legal 
news  among  its  readers  is,  or  at  least  may  be,  a  newspaper.  I 
regard  the  Legal  Record  as  a  newspaper  of  that  character." 

The  statute  of  Illinois  provides  that  the  publication  of 
legal  notices  shall  be  in  a  secular  newspaper  of  general  cir- 
culation, or  some  paper  specially  authorized  by  law  to  pub- 
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lish  legal  nohces,  and  ttie  question  was  raised  as  to  whether 
thft  Chicago  Legal  New9  came  within  the  definition  of  a  seca* 
lar  newspaper.  In  the  case  of  Kerr  y.  'Hitt^  75  HL  61,  the 
ooart  said:  ^^^  ''The  Chicago  Legal  iVew< is  published  in  the 
eitj  of  Chicago,  in  the  county  where  this  proceeding  was 
commenced;  is  published  once  a  week;  is  devoted  principally 
to  the  dissemination  of  legal  intelligence,  but  makes  reter^ 
ence  to  passing  events,  contains  advertisements,  brief  notices 
of  legislative  bodies,  personal  and  political  items  of  interest 
to  the  general  reader,  as  well  as  the  legal  profession*  Thus 
it  will  be  seen  it  comes,  substantially  at  least,  within  the 
definition  given  by  lexicographers  of  a  *  newspaper.'  It  ii 
none  the  less  a  newspaper  because  ita  chief  object  is  the  pub» 
lication  of  legal  news.  Many  newspapers  pubUshed  in  thia 
and  other  countries  are  devoted  chiefly  to  special  iniwestA— > 
such  as  religious  and  political  newspapers;  others  devoted 
exclusively  to  literature — that  contain  advertisements,  news 
items,  personal  and  political,  brief  notices  of  matters  of  spe* 
eial  public  concern,  and  reference  to  proceedings  of  legisla* 
tive  and  other  public  bodies.  So  it  is  with  this  journal. 
Besides  legal  it  .contains  other  items  of  news,  not  only  con- 
Beoted  with  the  bench  and  bar,  but  others  of  a  general  inter- 
est. It  is  that  class  of  journal  that  will  circulate  among 
lawyers,  real  estate,  and  other  business  men,  for  it  contains 
information  in  regard  to  sales  of  real  estate,  whether  under 
judicial  process  or  under  powers.  Accordingly,  its  advertis- 
ing columns  contain  notices  of  sales  under  trust  deeds,  on 
execution,  judicial  sales  under  decrees  of  court,  and  all 
manner  of  notices  of  legal  transactions,  as  well  as  a  limited 
number  of  other  advertisements  usually  found  in  a  news- 
paper of  general  circulation.'* 

In  the  later  case  of  RaiiUm  ▼•  Lauder^  126  111.  219,  it  was 
held  that  the  Chicago  Daily  Law  BvUetin  was  a  newspaper 
within  the  meaning  of  the  statute,  the  purpose  of  the  paper 
being  similar  to  that  of  the  Chicago  Legal  Nettm. 

The  court  below  was  bound  by  the  return  of  the  probate 
judge  as  to  the  character  of  the  Wayne  County  Legal  iVinog, 
and  by  that  return  it  appears  that  such  paper  is  as  much  a 
newspaper  within  the  meaning  of  our  statute  as  were  the 
Chicago  Legal  News  and  the  8i.  Louie  Legal  Record  news- 
papers within  the  meaning  of  the  statutes  of  ^^*  Illinois 
and  Missouri.  We  think  the  return  shows  this  journal  to  be 
a  newspaper  within  the  meaning  of  our  statute.    It  has  a 
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general  circalation,  and'  contains  the  general  news  of  the 
day;  and  we  have  no  power  to  determine  what  particalar 
paper  shall  publish  probate  notices.  That  question  is  left 
by  statute  to  the  probate  court. 

We  find  no  error  in  the  recordy  and  the  finding  of  the 
court  below  will  not  be  disturbed. 

The  other  justices  concurred. 

Ponjo^now  ov  Lioal  Honon  m  NawPAUM  Wmiimisui  Oiv— 
This  qnastioa  will  be  fouid  tswlsd  la  Ite  sxtendsA  mu^  to  ttMSk  w. 
WrigkL  02  Aflb  Deo.  82U 


Hbinlbih  tn  Impbrial  Lifb  Iksubanob  Compaht. 

iMMraAnoa— SumtBiivsB  ev  Pouor— Riobt  to  Kavira.— It  after  a  iiio4lMff 
hM  eeeored  a  poli^  of  intoranoe  npon  her  life  payable  to  her  tea,  if  he 
iurriTee  her,  and,  if  not,  to  her  estate^  the  son  paya  the  premtaina  oa 
the  insuranoe  for  and  as  the  agent  of  his  mother,  and  the  insurance 
oompany  then  iadnoes  him,  through  false  representations  that  the 
policy  is  a  wagering  oontraot  and  void,  to  surrender  it  upon  receipt  by 
him  of  the  premiums  paid,  he  is  entitled  to  maintain  a  bill  in  equity  to 
fevive  the  policy. 

Umuauica— iHsuaABLB  Imtuibt.— Patmknt  or  Peskiumb  oa  life  insur- 
ance by  the  insured  renders  the  poUoy  valid,  oven  though  the  bene- 
lleiary  named  in  the  polioy  has  no  insurable  interest  in  the  life  of  the 
insured. 

LmnuvoB.— Patmbmt  oa  TsirDn  or  Patmbkt  or  PanouM  on  a  life 
Insnrance  policy  is  not  necessary  if  the  insurer  has  already  declared  the 
policy  forfeited,  or  done  any  act  which  is  tantamount  to  a  deolaratioa 
of  refusal  to  receiTO  the  premium  if  tendered,  or  if  he  has  failed  to 
keep  his  agreement  to  notify  the  insnred  of  the  anunuit  of  saoh  pio- 
mium  and  the  day  when  due. 

Tanney  and  Wicker^  for  the  appellant. 
H.  Po$tf  for*  the  appellee. 

Ml  MoGrath,  C.  J.  This  is  a  bill  to  revive  a  life  Insur- 
ance policy,  issued  December  22, 1890,  on  the  life  of  Mar- 
garetha  Heinleiuy  and  payable  ^  to  Henry  Heinlein,  Jr.,  her 
son,  if  living;  if  not  living,  to  the  executors,  administrator, 
er  assigns  of  the  said  insured." 

One  Smith,  an  insurance  agent,  applied  to  Henry  Hein* 
lein  to  take  out  insurance.  Heinlein  replied  that  he  did  not 
desire  to  take  out  a  policy,  but  that  his  mother  had  spoken 
to  him  about  insurance,  and  he  thought  that  she  wanted 
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insuranoe.  Smith  requested  him  to  see  his  mother,  and  let 
him  know.  Afterward  Smith,  who  was  accompanied  by  % 
physician,  met  Heinlein,  and  asked  if  the  latter  had  seen 
his  mother.  Heinlein  replied  that  he  had,  and  Smith  sug* 
gested  that  they  go  right  op  to  the  house,  and  they  did  sa 
The  application  was  filled  out,  and  the  medical  examination 
made.  The  defendant  company  declined  to  take  the  full 
amount,  viz.,  ten  thousand  dollars,  but  issued  a  policy  for 
five  thousand  dollars,  and  the  Berkshire  Life  took  a  policy 
for  three  thousand  dollars,  a  new  application  being  made 
out,  and  another  medical  examination  having  been  made. 
The  first  premium  was  paid  by  check  on  a  bank  at  Saginaw, 
signed  ^M.  Heinlein,  by  Henry  Heinlein."  The  insured 
resided  at  Bast  Saginaw,  and  it  would  appear  from  the  testi* 
mony  that  Henry  Heinlein  also  resided  there  at  the  time  the 
policy  was  taken  out  The  subsequent  premiums  were  pay- 
able quarterly,  and  were  paid  by  Henry  Heinlein,  although 
he  testified  that  he  had  general  charge  of  his  ***  mother's 
affairs,  and  paid  the  premiums  in  her  behalf.  The  policy 
seems  to  have  lapsed  in  1891,  owing  to  the  failure  to  pay  the 
premium  promptly,  but  a  health  certificate  was  furnishedt 
and  the  policy  was  restored. 

Margaretha  Heinlein  was  taken  sick  in  the  spring  of  1892, 
.  and  died  July  2d  of  that  year.  On  June  14,  1892,  the  presi- 
dent of  the  defendant  company  and  the  secretary  thereof 
and  the  general  agent  of  the  Berkshire  Life  Company  went 
to  Bay  City,  where  complainant  then  resided,  and  secured 
both  policies  from  Henry  Heinlein,  refunding  to  him  the 
amount  of  the  premiums  paid.  It  appears  that,  before  going 
to  Bay  City,  the  officers  of  these  companies  had  been  to  Bast 
Saginaw,  and  had  there  learned  of  the  illness  of  the  insured. 
Upon  arriving  at  Bay  City  they  sought  out  Smith,  who  had 
solicited  the  insurance,  and  secured  his  services  to  aid  in 
recovering  the  policies.  The  interview  with  Smith  is  de- 
scribed by  him  as  follows: 

'*  We  went  up  to  a  room,  Mr.  Angus  and  Mr.  Oliver  and 
Mr.  Barly  and  myself,  and  Mr.  Angus,  I  think,  was  the  one 
who  broached  the  subject  to  me,  and  told  me  that  they  were 
there  to  see  what  could  be  done  with  the  Heinlein  matter. 
As  near  as  I  can  remember,  Mr.  Barly  showed  me  the  papers, 
and  asked  me  as  to  the  certificates  of  health,  etc.,  and  wanted 
to  know  if  I  know  that  that  was  graveyard  insurance.  I  told 
him, '  No  sir';    I  did  n't  consider  it  in  that  light;  that  th« 
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insurance  was  solicited  in  the  regular  way.  He  says:  'I 
understand  that  this^  where  the  party  is  paying  the  premium 
on  his  mother,  makes  it  graveyard  insurance  or  speculative 
insurance.'  I  told  him  I  did  n't  think  that  that  was  the  case 
— that  this  was  a  case  of  that  kind — because,  in  Mr.  Hein« 
lein's  statement  to  me  previous  to  this,  he  told  me  what  his 
mother  wanted  the  insurance  for — to  protect  the  property  of 
some  minor  children;  that  is  what  she  was  taking  this  insur- 
ance for.  And  Mr.  Angus  said  to  me,  or  Mr.  Oliver — ^I 
could  not  say  which  one,  the  conversation  was  between  the 
two  of  them — they  said  it  was  graveyard  insurance^  and 
that,  if  he  pressed  it,  they  should  put  it  into  the  courts,  and 
it  •*•  would  be  a  question  whether  they  would  get  any  thing 
or  not,  and  stated  to  me  that  they  wanted  to  take  them  up, 
and  would  pay  for  the  taking  up  of  the  policies,  and  wanted 
to  know  what  I  thought  about  it  I  says:  'Gentlemen,  if  I 
hmve  done  any  thing  wrong  in  any  way,  shape,  or  manner,  I 
am  willing  to  right  it.'  They  wanted  to  know  how  I  was 
willing  to  right  it.  I  told  them  I  was  willing  to  go  to  Mr. 
Heinlein,  and  state  to  him  their  statements,  and  the  only 
condition  that  I  would  go  would  be  that  they  would  pay  the 
premiums  in  full  that  Mr.  Heinlein  had  paid.  And  Mr. 
Early  and  Mr.  Angus  talked  together,  and  wanted  to  know 
if  I  would  go  and  do  that,  and  I  told  them  I  would,  and  Mr. 
,Angus  signed  a  check  for  Mr.  Oliver,  and  Mr.  Early  signed  a 
check  payable  to  my  order." 

He  says,  further:  '^I  told  Mr.  Heinlein  that,  as  I  under- 
stood it,  we  had  got  ourselves  in  trouble  with  that  insurance; 
and  he  wanted  to  know  how,  and  I  told  him  Mr.  Oliver  says 
we  had  made  a  mistake  in  writing  the  insurance  in  that  way, 
making  him  the  beneficiary,  as  it  came  under  the  head  of 
graveyard  insurance,  and  that  they  wanted  to  settle  the 
matter,  and  they  would  do  so  by  paying  him  back  the  entire 
amount  of  his  premiums  that  he  had  paid  if  he  would  release 
the  policies,  both  for  the  Imperial  and  for  the  Berkshire;  and 
Mr.  Oliver  says  to  him,  *  That  is  the  facts  in  the  case,'  as  near 
as  I  can  remember  what  he  said.  '  It  comes  under  the  head 
of  old  folks'  insurance,  and  ain't  legitimate  business.'" 

Complainant  testifies  that  he  met  Oliver  and  Smith  in  the 
street,  and  ^* Smith  said:  'You  are  the  man  we  are  looking 
for.'  We  went  into  a  store,  and  Smith  says:  'We  have  got 
ourselves  in  a  nice  box.  We  have  got  ourselves  in  trouble.' 
I  asked  him  in  what  way."    Oliver  is  then  introduced,  and  he 
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proceeds  to  assert  that  the  policies  are  void;  that  it  was  grave' 
yard  insurance;  that  Heinlein  did  n't  have  any  insurable  in* 
terest  in  bis  mother,  and  she  bad  no  insurable  interest  in 
bim;  that,  if  the  insured  should  die,  Heinlein  could  recover 
only  the  premiums  paid  in;  that  they  would  refund  the  pre- 
miums if  be  would  surrender  *'^  the  policies;  that,  unless 
be  accepted,  they  would  throw  it  into  the  courts,  and  then 
he  would  get  nothing;  that  he  bad  insured  bis  mother  for  a 
speculation;  that  they  were  in  haste  to  leave  the  city.  Hein- 
lein  suggested  that  the  insurance  commissioner  lived  in  the 
city,  and  that  be  would  go  to  bim  for  advice;  but  Oliver  said: 
^*  There  is  no  use  going  to  bim.  He  cannot  help  you  any  in 
this  matter,  and,  if  you  don't  take  what  we  offer  yon,  why,  we 
will  take  it  and  throw  it  into  the  court,  and  you  will  not  ffet 
any  thing."  The  matter  seems  to  have  been  closed  out  within 
a  few  hours.  Heinlein  went  to  the  office  of  Shepard  &  Lyon, 
attorneys.  The  parties  went  with  him.  Neither  Shepard 
nor  Lyon  was  in.  Heinlein  then  went  to  the  office  of  a  jue- 
tice  of  the  peace.  They  went  with  bim,  and  the  matter  was 
tben  concluded.  From  the  time  that  Oliver  and  Smith  met 
Heinlein  until  the  policies  were  received  by  them,  Heinlein 
was  not  out  of  their  sight.  Heinlein  bad  a  short  talk  with 
the  justice  about  the  matter.  Oliver  and  Smith  were  in  the 
room,  and  Oliver  reiterated  the  assertions  as  to  speculative 
and  graveyard  insurance,  and  exhibited  to  the  justice  § 
pamphlet  containing  some  reference  to  the  subject  of  specu- 
lative insurance,  and  read  therefrom. 

We  think  that  the  facts  bring  the  case  within  the  rules  laid 
down  in  Tabor  v.  Michigan  M.  L,  /tw.  Co.,  44  Mich.  324,  and 
that  complainant  is  entitled  to  the  relief  prayed:  See,  also, 
Benard  v.  Clink,  91  Mich.  3;  30  Am.  St.  Rep.  458.  There  is 
no  ground  for  the  claim  that  this  was  a  wager  policy.  li 
affirmatively  appears  that  the  first  premium  was  paid  by  the 
insured,  and  the  fact  that  the  check  for  the  premium  was 
signed  as  it  was,  and  was,  as  thus  signed,  presented  and 
honored,  supports  Heinlein's  claim  that  he  was  acting  for  his 
mother,  had  general  charge  of  her  aflairs,  and  for  her  for- 
warded the  other  premiums.  Mr.  May,  in  his  work  on  Insur* 
ance,  says,  at  section  112,  if  the  person  whose  life  is  insured 
pays  the  premiums,  there  can  •••  be  no  doubt  as  to  the  valid- 
ity of  the  policy,  even  if  the  beneficiary  has  no  interest,  since 
his  own  interest  supports  the  policy:  Campbell  v.  New  England 
M.  L.  Im.  Co.,  98  Mass.  381;  Hogle  ▼.  Guardian  eU.  /ns.  Co.,  6 
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Rob.  (N.  Y.)  567;  Scott  v.  Dickson,  108  Pa.  St.  6;  68  Am.  Rep. 
192;  Amick  y.  Butler,  111  Ind.  578;  60  Am.  Rep.  722.  It  is 
apparent  from  the  policy  itself  that  the  mother's  regard  for 
the  son's  interest  was  not  the  only  motive  for  its  procurement. 
The  record  discloses  that  the  policy  was  made  payable  in  th« 
event  of  the  death  of  Henry  Heinlein  to  the  estate  of  the 
insured,  at  the  special  instance  of  the  insured.  This  fact 
tends  to  corroborate  what  Smith  says  as  to  the  purpose  of  the 
policy. 

It  is  urged,  however,  that  a  premium  fell  due  July  let,  fol- 
lowing the  surrender,  which  was  not  paid  or  tendered.  There 
are  two  reasons  why  this  contention  should  not  prevail:  1. 
Payment  or  tender  of  payment  of  premiums  is  not  necessary 
where  the  insurers  have  already  declared  the  policy  forfeited, 
or  done  any  act  which  is  tantamount  to  a  declaration  on  their 
part  that  they  will  not  receive  it  if  tendered:  May  on  Insur- 
ance, sec.  358;  2.  On  February  12,  1892,  the  company,  by 
its  president,  had  sent  a  written  notice  to  the  insured,  which 
contained  the  following:  *' Your  premiums  on  insurance  with 
this  company  will  be  collected  hereafter  at  this  office,  instead 
of  Saginaw  bank,  and  must  be  here  before  12  o'clock  noon  on 
day  of  maturity^  '  You  will  receive  due  notice  of  day  when 
dae,  amounts,"  etc.:  See  May  on  Insurance,  sees.  856,  856  ck 

The  decree  of  the  court  below  will  be  reversed,  and  a  decree 
entered  here  for  the  complainant,  restoring  the  policyi  and  lor 
the  amount  thereof,  with  costs  of  both  courts. 

The  other  justices  concurred. 


IVSURAVOI— LnS— InSUBABLS  IHTBRSST.—Emor  Ot  PATMDrr  Of  Plu^ 

Hiuics  where  benefioiaiy  hae  no  intereet  in  life  of  assnred:  See  the  extended 
note  to  {Turner  V.  OtmtineiUal  eie,  In$,  Oo^  68  Am.  Rep.  141. 

IvainuiiaB— Lxn— Waivbb  of  Patmbnt  or  Prbmium.  —  An  eotiea 
may  be  maintained  upon  a  polioj  of  insurance  aftv  the  death  of  the  inanred 
without  the  payment  or  tender  of  the  preminm  dae  when  the  aotion  of  the 
eompany  showa  that  it  would  have  refused  a  tender  if  made,  a«  it  had  already 
teeated  the  rights  of  the  claimant  under  the  policy  as  forfeited  by  the  non- 
pejsMnt ef  the  pramiuni  Qrtimmtt  v.  MtUmUUfkhm.  Ox,  10 Wash.  aOft 


4H  Talmaqa  v.  Smith.  [Mich. 


Talmagb  v.  Smith. 

POl  MIOBIOAK,  870.] 

Aauma^humim  vor  UMiMTBNnoMALlif  jubt.--Om  who  tiirowi  a  Mk 
of  wood  at  »  trespasaer  on  hii  premises  with  intent  to  infliet  nn  on* 
warranted  injury  npon  him,  though  he  misses  the  party  intended  to  bo 
ttrook,  is  liable  for  an  injury  inflicted  upon  another  trespasser  who  is 
stnick  by  snoh  stick. 

AvvKAL — Imhatbbial  Ebbor. — In  an  action  to  reoorer  for  personal  injury 
a  deolaratioD  by  plaintifiTs  counsel  that  the  subject  matter  in  dispute 
had  been  submitted  to  arbitration,  by  the  parties  and  a  certain  com- 
pensation agreed  npon,  though  inadmissible  in  eTidenoe,  is  not  reirers- 
ible  error  if  the  jury  is  cautioned  by  the  court  not  to  take  the  matter 
Into  aooonnt,  and  the  issues  are  clearly  defined  and  lot  forth  in  tho 
ohargo. 

O.  E.  NichoUy  for  the  appellant 

F.  D.  M.  Davis  and  F,  0,  MiUer^  for  the  appellee. 

'^^  MoNTGOMSBT,  J.  The  plaintiff  recovered  in  an  action 
of  trespass.  The  case  made  by  plaintiff's  proofs  was  sub- 
stantially as  follows:  On  the  evening  of  September  17,  1891, 
some  limekilns  were  burning  a  short  distance  from  defend- 
ant's premises,  in  Portland,  Ionia  county*  Defendant  had 
on  his  premises  certain  sheds.  He  came  up  to  '^*  the  vioin- 
ity  of  the  sheds,  and  saw  six  or  eight  boys  on  the  roof  of  one 
of  them.  He  claims  that  he  ordered  the  boys  to  get  down, 
and  they  at  once  did  so.  He  then  passed  around  to  where  he 
had  a  view  of  the  roof  of  another  shed,  and  saw  two  boys 
on  the  roof.  The  defendant  claims  that  he  did  not  see  the 
plaintiff,  and  the  proof  is  not  very  clear  that  he  did,  although 
there  was  some  testimony  from  which  it  might  have  been 
found  that  plaintiff  was  within  his  view.  Defendant  ordered 
the  boys  in  sight  to  get  down,  and  there  was  testimony  tend- 
ing to  show  that  tha  two  boys  in  defendant's  view  started  to 
get  down  at  once.  Before  they  succeeded  in  doing  so,  how* 
ever,  defendant  took  a  stick,  which  is  described  as  being  two 
inches  in  width  and  of  about  the  same  thickness,  and  about 
sixteen  inches  long,  and  threw  it  in  the  direction  of  the 
boys;  and  there  was  testimony  tending  to  show  that  it  was 
thrown  at  one  of  the  boys  in  view  of  the  defendant  The  stiok 
missed  him,  and  hit  the  plaintiff  just  above  the  eye,  with  such 
foroe  as  to  inflict  an  injury  which  resulted  in  the  total  loss  of 
the  sight  of  the  eye. 

Counsel  for  the  defendant  contends  thai  the  nudispaiod 
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testimony  shows  that  defendant  threw  the  stick  without  in- 
tending to  hit  anybody,  and  that,  under  the  circumstances, 
if  it  in  fact  hit  the  plaintiff,  defendant  not  knowing  that  he 
was  on  the  shed,  he  was  not  liable.  We  cannot  understand 
why  these  statements  should  find  a  place  in  the  brief  of  de- 
fendant's counsel.  Gkorge  Talmage,  the  plaintiff's  father, 
testifies  that  defendant  said  to  him  that  he  threw  the  stick, 
intending  it  for  Byron  Smith,  one  of  the  boys  on  the  roof,  and 
this  is  fully  supported  by  the  circumstances  of  the  case- 
It  is  hardly  conceivable  that  this  testimony  escaped  the  at- 
tention of  defendant's  counsel. 

The  circuit  judge  charged  the  jury  as  follows:  "If  you 
conclude  that  Smith  did  not  know  the  Talmage  *^*  boy  was 
on  the  shed,  and  that  he  did  not  intend  to  hit  Smith,  or  the 
young  man  that  was  with  him,  but  simply,  by  throwing  the 
stick,  intended  to  frighten  Smith  and  the  other  young  man 
that  was  there,  and  the  club  hit  Talmage,  and  injured  him, 
as  claimed,  then  the  plaintiff  could  not  recover.  If  you  con« 
elude  that  Smith  threw  the  stick  or  club  at  Smith,  or  the 
young  man  that  was  with  Smith,  intended  to  hit  one  or  the 
other  of  them,  and  you  also  conclude  that  the  throwing  of 
the  Btick  or  club  was,  under  the  circumstances,  reasonable, 
and  not  excessive,  force  to  use  toward  Smith  and  the  other 
young  man,  then  there  would  be  no  recovery  by  this  plaintiff. 
Bat  if  you  conclude  from  the  evidence  in  the  case  that  he 
threw  the  stick,  intending  to  hit  Smith,  or  the  young  man 
with  him,  to  hit  one  of  them,  and  that  that  force  was  an- 
reasonable  forcei  under  all  the  circumstances,  then  Smith, 
you  see  (the  defendant),  would  be  doing  an  unlawful  act, 
if  the  foroe  was  unreasonable,  because  he  had  no  right  to 
use  it;  then  he  would  be  doing  an  unlawful  act  He  would 
be  liable,  then,  for  the  injury  done  to  this  boy  with  the  stick, 
if  he  threw  it  intending  to  hit  the  young  man  Smith,  or  the 
young  man  that  was  with  Smith  on  the  roof,  and  the  force 
that  he  was  using,  by  the  throwing  of  the  club,  was  excessive 
and  unreasonable,  under  all  the  circumstances  of  the  case;  if 
it  was,  and  then  the  stick  went  on  and  hit  the  boy,  as  it 
eeems  to  have  hit  him,  if  it  was  unreasonable  and  excessive, 
then  he  would  be  liable  for  the  consequences  of  it,  because 
he  was  doing  an  unlawful  act  in  the  outset;  that  is,  he  was 
using  unreasonable  and  unnecessary  foroe— excessive  foroe— 
againat  Smith  and  the  young  man  to  get  them  off  the  shed.'' 
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We  think  the  charge  a  very  fair  statement  of  the  law  of 
the  case.  The  doctrine  of  contributory  negligence  conld 
have  no  place  in  the  case.  The  plaintiff,  in  climbing  upon 
the  shed,  could  not  have  anticipated  the  throwing  of  the 
missile,  and  the  fact  that  he  was  a  trespasser  did  not  plaoe 
him  beyond  the  pale  of  the  law.  The  right  of  the  plain* 
tiff  to  recover  was  made  to  depend  upon  an  intention  on 
the  part  of  the  defendant  to  hit  somebody,  and  to  inflict 
an  unwarranted  injury  upon  some  one.  Under  these  oir* 
oumstances,  the  fact  that  the  injury  resulted  to  another 
than  was  intended  does  not  relieve  the  defendant  from  **^ 
responsibility.  The  cases  cited  in  defendant's  brief,  we  think| 
support  this  rule:  Scott  Y.ShepherdjS  Wils.  403;  2  W.  Black. 
802;  JefferaonviUe  eU.  R.  R.  Co.  v.  Riley,  89  Ind.  668.  The 
case  is  to  be  distinguished  from  a  case  of  negligence  on  the 
part  of  defendant.  The  act  is  found  by  the  jury  to  have  been 
a  willful  act. 

Plaintiff's  counsel,  in  opening  the  case,  referred  to  a  oon* 
versation  between  the  plaintiff's  father  and  the  defendant,  and 
stated  that  they  submitted  the  matter  to  arbitration,  and  that 
a  certain  compensation  was  agreed  upon  between  the  partiee, 
and  this  proposition  was  repeated  in  the  offer  of  testimony. 
This  the  circuit  judge  ruled  out,  and  held  that  it  was  nol 
competent  to  go  to  the  jury,  and  cautioned  the  jury  that  the 
proposition  should  have  no  weight  with  them.  The  ruling  of 
the  circuit  judge  was  proper,  but  we  are  not  prepared  to  say 
that  the  statement  of  counsel  was  intended  by  him  to  in* 
fluence  the  jury  improperly,  nor  do  we  think,  under  the  cir- 
cumstances of  this  case,  that  it  had  that  result.  The  circuit 
judge  not  only  specially  cautioned  the  jury  not  to  take  the 
matter  into  account,  but  further  defined  the  issues  with  ez« 
ceptional  clearness  in  his  charge.  Under  these  circum- 
stanoeSi  we  think  the  case  falls  within  the  rulings  of  thit 
oourt  in  Kirehn^r  v.  Detroit  City  Ry.  Co.,  91  Mich.  400;  Pren^ 
0$  V.  BaUs,  98  Mich.  234;  DaniOe  v.  Weeks,  90  Mich.  19a 

The  judgment  will  be  affirmed,  with  costs. 

McQbath,  0.  J.,  LoNO  and  Hookbb,  JJ.,  ooncarred.  Gbamv, 
J.,  concurred  in  the  result 

Assault— LiASOiRT  loa  UmwTMTioyAL  Habk.— Then  nay  be  mi  «•• 
tioiiaUe  Mn«ll^  allheagh  there  wee  no  epeoiflo  iBtent  to  do  harmt  Mercer  r. 
Oerbin,  117  Ind.  400;  10  Am.  St  Bop.  70,  end  note;  VoAurg  v.  PMteey,  » 
Wie.  088;  27  Am.  81  Bep.  43,  and  note^    One  who  ehoote  *  loaded  goA 
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into  a  crowd  of  persons  with  the  intent  to  harm  any  of  them  may  be  oon« 
▼icted  of  an  assanlt  with  intent  to  do  great  bodily  harm  to  the  penoa 
wonnded,  although  he  had  no  specific  intent  to  wound  that  partionlar  per- 
•oa:  Peopfe  T.  AiAer,  98  Mioh.  165;  81  Am.  St  Sep.  570^  And  noK  witb  th« 


Gibbons  v.  Fembbbton. 

(m  MlGHIOAir,  807.] 

Caaaaom^  Bill— Allboatioh  ov  Ownbbbhip.— An  aUegatkm  tn  *  «red» 
iior's  Utt  that  the  Judgmeut  debtor  executed  a  deed  to  the  land  levied 
spoQ  to  his  sons  for  a  pretended  consideration  is  a  sufficient  allega- 
tioD,  in  the  absence  of  demurrer*  that  the  judgment  debtor  owned 
the  land  at  the  time  that  the  conveyance  was  made. 

OuDiTO&'s  Bill — Samomror  of. — A  creditor  who  attaches  land  preri* 
ooaly  conveyed  by  the  debtor  to  his  sons,  and»  after  obtaining  judg* 
BMnt^  flies  a  creditor's  bill  in  aid  of  an  execution  issued  on  suoh 
Judgment^  need  not  allege  the  insolvency  of  the  judgment  debtor,  nor 
have  the  execution  returned  nutta  bona  in  order  to  maintain  the  bilL 
The  only  queetion  to  be  determined  ia  whether  the  transfer  by  the 
debtor  was  in  fraud  of  creditors.  If  the  attachment  is  not  diasolTcdp 
the  lien  is  good  as  against  the  debtor,  regardless  of  how  aiaeh  pvop* 
«ty  he  may  own.    His  vendees  alone  can  contest  th«  titliw 

FUUher  A  Wanlyy  for  the  appellant. 

F.  DuvMnj  for  the  appellee. 

'^  Gbant,  J.  Id  November,  1891,  the  defendant,  Cheney 
0.  Pemberton,  was  indebted  to  the  City  National  Bank  of 
Greenville  in  the  sum  of  twelve  hundred  dollars.  The  officers 
of  the  bank  were  pressing  him  for  payment.  He  asked 
further  time,  which  they  refused  to  grant.  On  the  twenty* 
third  day  of  that  month  he  conveyed  to  the  codefendants, 
his  sons,  the  land  in  controversy.  March  12,  1892,  the  bank 
commenced  suit  by  attachment,  and  levied  upon  the  land. 
Judgment  was  rendered  July  7th,  execution  duly  issued  and 
levied,  and  the  complainant  then  filed  this  bill  in  aid  of  the 
execution,  charging  that  the  conveyance  was  made  without 
consideration,  and  to  defraud  creditors.  Proofs  were  taken 
before  a  circuit  court  commissioner,  reported  to  the  court, 
and  the  bill  dismissed.  No  reason  is  given  by  the  court  for 
its  decree  of  dismissal.  The  points  insisted  on  by  the  *** 
defendants  are:  1.  That  the  bill  does  not  allege  that  Cheney 
O.  Pemberton  had  any  interest  in  the  land  at  the  time  of  the 
conveyance;  2.  That  it  does  not  allege  that  Mr.  Pemberton  was 
insolvent;  and  8.  That  the  conveyance  was  not  fraudulent. 

An.  9it,  Kar..  Vol.  XLV.~27 
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1.  The  first  point,  if  valid,  should  have  been  raised  by  de- 
murrer. It  is  true  that  the  bill  does  not  expressly  allege 
that  the  judgment  debtor  was  the  owner  of  the  premises,  but 
it  does  allege  that  he  executed  a  deed  for  a  pretended  con-^ 
sideration  of  fifteen  hundred  dollars,  by  which  he  pretended 
to  convey  the  land  to  his  sons.  In  the  absence  of  a  de- 
murrer the  allegation  was  sufficient 

2.  It  was  not  necessary  to  allege  the  insolvency  of  the 
judgment  debtor,  or  to  have  an  execution  returned  nvUa  bona* 
The  attached  property,  whether  real  or  personal,  is  subject 
to  the  attachment  lien;  and  the  sole  question  in  such  cases 
is  whether  the  transfer  by  the  debtor  of  the  identical  prop* 
erty,  whether  real  or  personal,  was  in  fraud  of  creditors.  If 
the  attachment  is  not  dissolved  the  lien  is  good,  as  against 
the  debtor,  and  it  makes  no  difference  how  much  other  prop* 
erty  he  may  own.    His  vendees  alone  can  contest  the  title. 

8.  The  loan  to  Mr.  Pemberton  was  made  upon  the  faith  of 
his  representation  that  he  was  the  owner  of  this  land.  Mr. 
Cheney  0.  Pemberton  was  examined  as  a  witness  for  the 
complainant.  We  think  the  fact  is  clearly  established  by 
his  testimony  that  the  deed  was  without  consideration,  and 
made  for  the  express  purpose  of  avoiding  the  payment  of  the 
complainant's  claim.  He  does  not  show  that  he  owned,  or 
had  an  interest  in,  any  other  property,  except  one  hundred 
and  sixty  acres  of  land,  in  which  he  had  no  interest  other 
than  as  security  for  signing  notes  and  a  bond  for  another 
party.  November  12,  1891,  he  wrote  to  Mr.  Moore,  the  pres* 
ident  of  the  bank,  saying  that  two  attachments  had  been 
placed  upon  this  land,  and  asking  a  renewal  of  the  notes  for 
ninety  *^^  days.  The  deed  in  question  was  made  shortly 
after  the  refusal  of  the  bank  to  make  the  renewal.  Mr.  Pem- 
berton  testified  that  when  he  sold  he  got  promises,  but  no 
money;  that  be  took  his  sons'  check  for  fifteen  hundred  dol- 
lars, and  lent  it  back  to  them  within  a  week  or  ten  days,  and 
was  not  positive  that  be  did  not  give  it  back  to  them  the 
same  day;  that  he  did  not  think  his  sons  kept  a  joint  bank 
account  When  asked  to  produce  the  check  he  promptly  re* 
fused.  He  said  that  six  hundred  dollars  of  the  amount  was 
paid  by  one  of  his  sons  the  day  he  gave  bis  testimony,  which 
was  May  15,  1893,  and  that  each  of  his  sons  had  paid  him 
seven  hundred  and  fifty  dollars.  Only  two  hundred  dollars, 
if  any,  was  paid  before  the  attachment  Neither  of  his  sona 
was  a  witness.    If  they  were  bona  fide  purchasers  it  was  in 
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their  power  to  place  the  bona  fides  of  the  transaction  beyond 
question.  Had  they  paid  fifteen  hundred  dollars  it  is  im- 
possible to  believe  that  tbey  would  not  have  furnished  the 
proof.  We  cannot  avoid  the  conclusion  that  the  transfer  was 
fraudulent. 

Decree  reversed,  and  entered  here  for  the  complainant^ 
with  costs  of  both  courts. 

The  other  justices  concurred. 


CasDrroR's  Bill— BurnonNor  of.— The  intolrenoy  of  oojndgment  debfe* 
on  need  not  be  averred  in  a  bill  to  set  aside  a  f  randalent  cooreyanoe  of  ona 
aneolrent  judgment  debtor  if  execution  haa  been  levied  upon  the  property 
frandulently  oouToyed:  Va$$er  t.  HendenoHt  40  Miia.  619;  90  Am.  Deo.  861. 
See  the  extended  note  to  iToM^v.  Owitm,  90Am.Dea  297,  where  the  mill- 
wknnj  ol  the  allegationa  in  a  creditor's  bill  ia  thoroughly  diienmadt 


BURROUQES   V.    EaSTMAV. 

(lOi  MiCHiOAir,  419.] 

OrannirmovAL  Law— Arrsst  Without  Warrant— Dob  pRooBn  <nr 
Law.— A  provision  in  a  city  charter  authorising  police  officers  to  arrest 
without  warrant  or  process  all  persons  who  shall,  in  the  presence  of 
such  officer,  be  engaged  in  the  violation  of  any  ordinanoe  of  the  city,  ia 
▼alid,  and  not  nnconititutional,  as  authorising  arrest  without  due  pro* 
oess  of  law. 

OoRSTiTUTiowAL  Law— Arrbt  WITHOUT  Warramt.— A  Statute  autboris- 
ing  an  arrest  without  warrant  for  an  offense  not  amounting  to  a  breach  of 
the  peace,  if  committed  in  view  of  an  officer,  is  oonstitutiohal  andralid. 

Ybrdict— IifooirsisTSNor  OF  Whbit  not  Ground  ior  Bxosftion.— An 
officer  who  directs  another  officer  to  make  an  arrest^  and  is  found  guilty 
of  false  imprisonment  therefor,  oannot  oomplain  of  the  verdict  on  the 
ground  of  its  inoonsistency  in  finding  that  the  officer  who  actually  made 
the  arrest  is  not  guilty  of  the  false  imprisonment  ohaigsd  against  both 
Jointly. 

J5.  F.  Uhlf  for  the  appellant 
James  E.  MeBride^  for  the  appellee. 

^^*  MoMTGOMBBTy  J.  TbU  is  an  action  fiir  blae  imprison* 
ment 

The  plaintiff  was,  by  defendant's  directions,  arrested 
while  engaged  in  giving  a  performance  at  a  theater  in  the 
city  of  Grand  Rapids  on  Sunday  evening.  There  existed 
^*^  an  ordinance  of  the  city  of  Grand  Rapids  relative  to 
shows,  which  prohibited  a  person  or  company  giving  theat- 
rical exhibitions  on  the  first  day  of  the  week. 
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1.  The  charter  of  the  city  provides  that  police'  officerSi  in 
addition  to  the  power  and  authority  poeaessed  by  them  at 
oommon  law,  and  under  the  laws  of  the  state  in  matters  of  a 
criminal  nature,  shall  have  the  power  to  arrest,  without  pro- 
cess, all  persons  who  shall,  in  the  presence  of  the  arresting 
officer,  be  engaged  in  the  violation  of  any  ordinauoe  of  the 
common  council  of  the  city,  and  that  the  police  officer  may 
detain  such  persons  in  custody  until  complaint  can  be  made, 
and  process  issue  for  their  arrest  and  trial.  It  will  be  seen, 
therefore,  that,  so  far  as  the  legislative  power  can  go,  it  has 
been  exercised  to  authorize  an  arrest  without  warrant  for  an 
ofifense  against  the  ordinances  of  the  city  which  is  committed 
in  the  presence  of  the  officer.  It  is  insisted,  however,  that 
the  act  which  attempts  to  clothe  the  officer  with  this  power  it 
unconstitutional* 

This  court  has  repeatedly  held  that,  in  the  absence  of  any 
statutory  power  or  authority,  an  officer  cannot  arrest  without 
warrant,  except  on  suspicion  of  felony,  or  in  case  of  an  actual 
breach  of  the  peace  committed  in  the  presence  of  the  arrest- 
ing officer:  See  WayU  ease,  41  Mich.  804;  Davia  v.  BurgeUf 
64  Mich.  614;  62  Am.  Rep.  828;  Quinn  v.  HeUel,  40  Mich. 
676;  People  v.  Johnson,  86  Mich.  176;  24  Am.  St  Rep.  118. 
But  whether  the  legislature  may  extend  the  right  to  the  offi« 
cer  to  arrest  for  other  misdemeanors,  not  amounting  to  a 
breach  of  the  peace,  has  not  been  directly  passed  upon,  unless 
it  be  in  the  case  of  Robison  v.  Jtftner,  68  Mich.  649.  In  Peo- 
ple V.  Johnson,  86  Mich.  179,  24  Am.  St.  Rep.  116,  the  subject 
is  referred  to,  but,  as  the  record  was  not  in  shape  to  present 
the  question,  it  was  left  undecided. 

*'^  In  Quinn  v.  Heisel,  40  Mich.  677,  Mr.  Justice  Marston 
said:  ^  We  are  not  at  present  prepared  to  say  that  an  ordi- 
nance of  the  city  of  Grand  Rapide  could  authorize  arrests 
without  process  in  cases  not  justified  by  common-law  prin- 
ciples." 

But  this  statement  in  this  case  was  mere  dictum,  and,  if 
the  query  suggested  had  been  answered  in  the  negative,  it 
would  not  necessarily  follow  that  the  legislature  of  the  state 
might  not  confer  a  power  which  the  common  council  of  the 
city,  under  the  charter  then  in  force,  could  not  have  con- 
ferred. 

In  Robison  v.  Miner,  68  Mich.  649,  it  roust  be  conceded, 
language  is  employed  which  might  be  construed  as  prohibit* 
ing  the  power  of  arrest.    The  statute  there  under  consider- 
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ation  was  Act  Na  813,  Laws  of  1887,  which  contained  the 
peculiar  provision  that  '*  any  person  found  in  the  act  of  vio- 
lating any  of  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  breach  of  the  peace,  and  punished  accordingly, 
and  the  arrest  therefor  may  be  without  process;  and  this 
punishment  shall  be  taken  to  be  in  excess  of  all  other  manner 
of  punishment  in  this  act  provided  for  a  violation  of  the  pro- 
visions of  this  section.  All  officers  authorized  to  make  ar- 
rests for  a  breach  of  the  peace  shall  have  like  power  to  make 
arrests  under  the  provisions  of  this  section  as  in  other  cases 
of  a  breach  of  the  peace.'' 

These  provisions  are  peculiar  and  incongruous.  It  seemed 
to  have  been  an  attempt  on  the  part  of  the  legislature  to  con- 
fer the  power  of  arrest  by  a  process  of  first  declaring  that  to 
be  a  breach  of  the  peace  which  is  not  such  in  fact,  and  by 
further  providing  that  a  party  might  be  punished  for  such 
breach  of  the  peace  in  addition  to  and  beyond  the  punish- 
ment provided  by  the  same  statute.  The  conclusion  that 
these  provisions  could  not  be  maintained,  in  view  of  the  con- 
stitutional provision  that  no  person  shall  be  twice  put  in 
jeopardy  for  the  same  offense,  ^"  was  undoubtedly  correct. 
As  was  well  said  by  Mr.  Justice  Campbell,  in  rendering  the 
opinion  of  the  court:  ^'  This  statute  is  practically,  if  carried 
out,  a  general  warrant  itself,  directing  all  officers  to  visit 

« 

houses  and  business  places  without  other  authority,  and  mak» 
searches  and  arrests,  and  close  up  places  of  business  on  their 
own  well  or  ill  founded  notion  that  the  law  has  been  vio* 
lated." 

But^  in  the  course  of  this  opinion,  Justice  Campbell  osed 
language  which  seems  to  favor  the  contention  of  plaintiff 
hero,  as  follows:  "The  constitution  prohibits  interference 
with  persons  or  property  without  due  process  of  law.  The 
proceedings  under  this  statute  are  all  highly  penal,  and 
treated  expressly  as  criminal  proceedings.  The  constitution 
expressly  prohibits  the  issue  of  warrants  of  search  or  seizure 
of  persons  or  property  except  on  a  sworn  showing,  which,  it 
has  always  been  held,  must  be  of  facts  on  personal  knowledge 
such  as  would  establish  the  legal  probability  of  the  cause  of 
complaint.  If  the  legislature  could  evade  this  by  providing 
for  seizures  and  searches  without  legal  warrant  the  provi* 
aion  would  be  useless." 

As  to  the  first  provision  of  the  constitntioa  referred  to  in 
the  discussion,  it  means  no  more  than  that  a  person  shall  not 
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be  deprived  of  liberty  except  Dy  the  law  of  the  land.  As  to 
the  latter  provision,  namely,  section  26  of  particle  6,  which  pro' 
Tides  that  "  no  warrant  to  search  any  place  or  to  seize  any 
person  or  things  shall  issue  without  describing  them,  nor 
without  probable  cause,  supported  by  oath  or  aflSrmation,^ 
we  are  constrained  to  say  that  this  section  is  not  susceptible 
of  the  construction  which,  by  implication,  is  placed  upon  it 
in  the  opinion  of  Mr.  Justice  Campbell.  The  same  provision 
was  considered  by  the  supreme  court  of  Alabama  in  the  case 
of  WiUiams  y.  State^  44  Ala.  43,  and  a  contention  that  such 
provision  prohibited  an  arrest  without  warrant  was  concisely 
disposed  of  as  follows:  "  The  federal  and  state  constitutions 
both  provide  that  ^^^  no  warrant  shall  issue  to  search  any 
place,  or  to  seize  any  person  or  thing,  without  probable  cause, 
supported  by  oath  or  affirmation.  As  a  warrant  is  the  pro- 
cess upon  which  arrests  are  usually  made,  and  it  cannot  be 
issued  without  oath,  the  corollary  has  been  drawn  that  there 
can  be  no  arrest  without  a  warrant.  The  popular  error  on 
the  subject  is  our  excuse  for  the  assertion  of  the  truism  that 
it  is  the  issue  of  the  warrant,  without  oath  or  affirmation, 
which  is  forbidden,  and  not  the  arrest  without  a  warrant." 

The  statute  under  consideration  in  that  case  authorized  an 
«rrest  by  a  policeman  without  a  warrant,  on  any  day  and  at 
any  time,  for  any  public  offense  committed,  or  a  breach  of 
the  peace  threatened,  in  his  presence. 

It  may  further  be  said  that,  if  the  constitutional  provision 
last  quoted  is  to  be  construed  as  might  be  implied  from  the 
language  employed  by  Mr.  Justice  Campbell,  it  would  ex- 
elude  all  arrests  without  warrant  The  right  which  existed 
st  common  law  to  arrest  for  offenses  committed  in  the  pres- 
ence of  the  officer  has  been  too  often  recognized  since  the 
adoption  of  our  constitution  to  be  open  to  question.  Mr.  Jus- 
tice Campbell  uses  the  further  language:  ^  So  far  as  arrests 
are  concerned,  a  similar  principle  applies.  Under  our  sys- 
tem we  have  repeatedly  decided,  in  accordance  with  consti« 
tutional  principles  as  construed  everywherei  that  no  arrest 
can  be  made  without  warrant,  except  in  cases  of  felony,  or  in 
cases  of  breaches  of  the  peace  committed  in  the  presence  of 
the  arresting  officer.  This  exception  in  cases  of  breaches  of 
the  peace  has  only  been  allowed  by  reason  of  the  immediate 
danger  to  the  safety  of  the  community  against  crimes  of  vio* 
lence^  and  it  was  confinedi  even  in  suoh  oases,  to  instances 
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where  the  yiolenoe  was  committed  in  the  presence  of  the 
officer.'' 

This  language  emhodies  a  correct  statement  of  the  rule  of 
common  law,  but,  if  it  is  sought  to  extend  its  application  to 
•  case  where  the  legislature  has  authorized  the  arrest  with- 
ous  warrant  for  offenses,  other  than  breaches  of  the  peace, 
committed  in  the  view  of  the  arresting  officer,  ^^^  we  do  not 
find  the  contention  supported  by  authority.  In  1  Bishop's 
Criminal  Procedure,  section  184,  it  is  said;  ''The  right  of 
arrest  by  the  officers  of  the  peace  is  more  or  less  enlarged  by 
statutory  regulations  in  the  several  states,  as  well  as,  of  late, 
in  England;  or,  if  not  enlarged,  defined.  A  statute  enlarging 
the  right — that  is,  in  restraint  of  personal  liberty — ^is  to  be 
strictly  construed.  But  statutes  of  this  sort  are  generally 
held  to  be  constitutional." 

In  Roberts  v.  State^  14  Mo.  188,  65  Am.  Dec.  97,  the  power 
of  the  municipality  to  provide  by  ordinance  for  the  arrest  of 
vagrants  without  warrant  was  sustained.  The  same  ruling 
was  made  in  the  case  of  Bryan  v.  JBatoa,  16  IlL  87,  and  Maim 
V-  McCaHy,  16  IlL  441. 

In  Massachusetts  the  legislature  has  from  time  to  time  j^o- 
vided  by  statute  for  the  arrest  of  persons  guilty  of  a  particu- 
lar offense,  including  the  offense  of  selling  liquor  contrary  to 
law,  and  the  offense  of  drunkenness,  and  the  power  of  arrest 
without  warrant  for  the  commission  of  the  offense  has  been 
repeatedly  sustained:  See  Jone$  v.  J2oot,  6  Gray,  485;  Mason 
T.  Lothropy  7  Gray,  864;  Commonwealth  t.  Cheney^  141  Mass. 
102;  66  Am.  Bep.  448.  See,  also,  Davis  v.  American  8oc»^  76 
N.  Y.  862. 

In  White  T.  Keni^  11  Ohio  St.  650,  a  statutory  provision 
which  conferred  the  right  upon  police  officers  to  arrest  with* 
out  process  for  violations  of  the  city  ordinances  not  amount- 
ing to  breaches  of  the  peace  was  upheld.  It  was  said;  **  It 
is  evident  that  many  ordinances  necessary  for  good  order  and 
general  convenience,  as  well  as  for  the  preservation  of  morals 
and  decency,  would  be  almost  nugatory  if  offenders  could 
only  be  arrested  upon  warrant." 

In  Davis  v.  American  Soc^  76  N.  Y.  862,  it  was  held  that  a 
statute  authorizing  an  arrest,  without  process,  of  one  guilty 
ai  cruelty  to  animals,  was  valid. 

In  (y  Connor  v.  BnckKn,  69  N.  H.  689,  a  statute  ^*  author^ 
an  officer,  upon  view  of  any  crime  or  breach  of  ih^ 
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peace  or  offense  against  the  polioe  of  townfi  to  arrest  without 
warrant,  was  sustained. 

In  Stale  ▼.  Cantieny,  34  Minn.  1,  a  statute  of  the  state 
authorising  any  peace  oflBcer  to  arrest  without  warrant  for  a 
'^  public  offense  committed  or  attempted  in  his  presence"  was 
construed  and  upheld,  and  it  was  held  that  an  arrest  without 
warrant  for  such  public  offense  was  authorized,  even  if  the 
offense  did  not  amount  to  a  breach  of  the  pe9.ce:  See  Wahl  y. 
Waltony  80  Minn.  506.  See,  also,  BeviUe  ▼.  State,  16  Tex.  App. 
70;  WilUe  ▼.  Holt,  95  Ind.  469;  Taaffe  v.  Slevin,  11  Mo.  App. 
507;  Smith  y.  Donelly,  66  III.  464;  Scirele  y.  Neevee^  47  Ind. 
289;  Jacobs  y.  State,  28  Tex.  App.  79;  Butdph  y.  Bluet,  41  How. 
Pr.  481;  BaUard  y.  State,  43  Ohio  St.  340;  1  Dillon  on  Mu* 
nicipal  Corporations,  sees.  210,  211, 414,  and  cited  in  notes. 

It  will  be  seen  that  the  question  has  arisen  in  many  of  our 
sister  states,  and  the  power  to  authorize  arrest  on  yiew  for 
offenses  not  amounting  to  breaches  of  the  peace  has  been 
affirmed.  Our  attention  has  been  called  to  no  case,  nor  haye 
we  in  our  research  found  one  in  which  the  contrary  doctrine 
has  been  asserted.  We  think  that,  while  the  language  in 
Bobieon  y.  Miner,  68  Mich.  549,  may  furnish  justification 
for  the  contention  which  is  made  by  the  plaintiff  here,  the 
language  which  we  have  referred  to^  bearing  that  construc- 
tion, was  not  necessary  to  a  determination  of  the  question 
there  involved,  and  should  not  be  followed. 

The  right  to  arrest  without  warrant  applies  as  well  to 
felonies  made  so  by  statute  after  the  adoption  of  the  consti« 
tution  as  to  offenses  which  are  felonies  at  the  common  law, 
and  this  without  express  legislation  providing  for  such  arrest: 
Fireetane  y.  Riee,  71  Mich.  877;  15  Am.  St.  Rep.  266.  This 
holding  is  wholly  inconsistent  with  the  claim  that  what  is 
due  process  of  law  must  be  determined  by  what  arrest  with- 
out warrant  was  permissible  at  the  time  of  the  adoption  of 
the  constitution.  ^*  It  is  illogical  to  say  that  the  legislature 
may,  by  defining  a  particular  offense  as  a  felony,  or  providing 
for  its  punishment  as  such,  authorize  an  arrest  without  war- 
rant for  such  offense  not  committed  in  the  presence  of  the 
officer,  and  yet  it  may  not  by  statute  authorize  arrest  for  a 
misdemeanor  committed  in  the  presence  of  the  officer.  The 
necessity  may  be  as  great  in  the  one  case  as  in  the  other, 
and  the  ease  of  Firestone  y.  Rice,  77  Mich.  877,  15  Am.  St. 
Bep.  266,  illustrates  that  the  rule  is  not  irrevocably  or  in- 
flexibly fixed  by  the  state  of  the  law  as  it  existed  prior  to 
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the  adoption  of  the  constitution.  The  same  provision  of  the 
constitution  which  protects  the  person  protects  the  property 
from  invasion  without  due  process  of  law,  and  yet  statutes 
which  have  prescribed  what  use  of  property  shall  constitute 
a  nuisance,  and  authorized  its  summary  destruction  when 
po  used,  have  been  upheld  by  the  courts:  Hart  v.  Mayor  «to., 
9  Wend.  671;  24  Am.  Deo.  166;  Meeker  v.  Van  Rensselaer^  16 
Wend.  897;  American  Print  Works  v.  Latorenee^  21  N.  J.  L. 
248;  and  fully  approved  by  the  federal  supreme  court  in  the 
recent  case  of  Lawton  v.  Steele^  162  IT.  S.  188«  See,  also,  Peo- 
ple V.  Brooks,  101  Mich.  98. 

2.  Appellant  also  contends  that  the  verdict  of  the  jury 
finding  the  defendant  guilty  should  not  be  allowed  to  stand 
because  of  the  inconsistency  in  the  verdict  rendered.  The 
actual  arrest,  which  was  made  by  the  direction  of  the  de- 
fendant Bastman,  was  made  by  one  Hurley,  lieutenant  of 
police.  Hurley  was  joined  with  defendant  Eastman,  and 
upon  the  trial  Bastman  was  found  guilty,  and  Hurley  not 
guilty.  It  does  not  appear  whether  the  plaintiff  has  rested 
content  with  the  verdict  in  favor  of  Hurley;  but,  while  it  may 
be  that  the  jury  rendered  an  inconsistent  verdict,  it  does  not 
follow  that  defendant  Eastman  can  take  advantage  of  it.  The 
plaintiff  could  have  nolle  prosequied  the  case  as  against 
Hurley  at  any  stage,  and  have  proceeded  to  try  the  issue  as 
against  Eastman.  The  plaintiff  ^^  might,  after  verdict, 
have  moved  for  a  new  trial  as  against  defendant  Hurley,  and 
a  different  result  might  be  reached  on  another  trial.  We 
tiiink  the  point  should  be  overruled. 

The  drouit  judge,  however,  erred  in  instructing  the  jury 
that  the  legislature  has  not  the  power  to  authorise  an  arrest 
for  an  offense  not  amounting  to  a  breach  of  the  peace,  with- 
out  warrant,  if  committed  in  view  of  the  officer. 

For  this  reason  the  judgment  will  be  reversed,  with  eoBte, 
and  a  new  tx'wl  ordered. 

Obakt  and  Hookeb,  JJ.,  concurred  with  MoNTaoMSBT,  J. 

Mb.  CHiBr  JusnoB  MoOrath  disseated,  and  oontended,  that  th«  statata 
In  qnastion  aathorisiiig  an  arrest  without  warrant  for  an  offense  not  amount- 
ing  to  a  breaoh  of  the  peaoe,  if  oommitted  in  the  preaenoe  of  an  offioer,  waa 
anoonstitntional  and  void  within  the  rulings  in  Athr  v.  Wayne  County 
Aud^on,  43  Mich.  76;  Sobi8<m  ▼.  Miner,  6S  Mioh.  649;  Wdmer  t.  BwAurp^ 
80  Mich.  201,  and  Way's  eoue,  41  Mich.  299.  He  also  reviewed  most  of 
the  eases  cited  by  Mr.  Justice  Montgomery  in  support  of  the  views  ex- 
pressed in  the  principal  opinion,  showing  that  in  every  instance  some  breach 
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of  the  peace  bad  been  oommltted,  and  that  tbis  was  the  only  reason  why  the 
arrests  detailed  in  snch  cases  were  upheld  as  valid,  though  made  without 
warrant  or  other  process.  In  discussing  the  question  iuTolved,  Mr.  Justice 
MoOrath  said:  "It  may  well  be  asked  what  principle  was  perpetuated  or 
■aoured  against  abrogation  or  violation,  if  what  constitutes  due  process  of 
law  is  made  to  depend  upon  tho  will  of  the  legislature  as  expressed  in  any 
one  of  our  many  and  varied  municipal  charters.  If  this  constitutional 
provision  be  not  regarded  as  a  limitation  of  the  po^er  of  the  legislature, 
then  the  statute  is  in  each  instance  the  test  of  authority,  and  the  constitu- 
tional provision  is  without  office  or  force.  That  provision  is  not  neoessary 
to  support  or  protect  the  statute.  The  latter  is  to  be  construed  in  subordi* 
nation  to  the  constitution,  and  is  to  be  tested  by  that  instrument.  The 
term  "due  process  of  law"  had  a  well -settled  meaning  when  the  constitn* 
tion  was  adopted,  of  which  the  framers  of  that  instrument  must  be  pre- 
sumed to  have  had  knowledge,  and  with  reference  to  which  it  must  be 
presumed  that  they  acted.  Subsequent  legislation  cannot  change  the 
meaning  or  effect  of  a  oonsfcitutional  provision.  A  statute  may  provide  for 
a  removal  from  office,  or  for  the  taxation  or  taking  of  property,  without 
notice  or  hearing;  but»  although  such  would  be  a  process  provided  by  law, 
it  will  not  be  contended  that  a  removal  or  a  taking  thereunder  would  not  be 
a  plain  violation  of  the  constitution.  Such  statutory  process,  when  tested 
by  principles  which  were  before  the  constitution,  would  be  found  to  lack 
essential  requisites  of  due  proeeas.  The  oonstitution  nowhere  in  express 
terms  speaks  of  notioe  or  a  day  in  court,  but,  notwithstanding,  these  are 
universally  recognised  ss  essential  incidents  of  due  proeess.  In  Wehner  t. 
Bunbuty,  30  Mich.  201,  213,  Mr.  Justioe  Cooley  subjected  the  prooeas 
wider  consideration  in  that  case  to  the  test  of  settled  rules  which  antedated 
the  oonstitution.  Any  other  test  would  violate  a  cardinal  rule  of  consti- 
tutional interpretation,  subject  provisions  designed  for  the  protection  of 
pezsons  and  property  to  legislative  modification,  and  make  the  meaning  of 
a  term  employed  in  the  fundamental  law,  which  term  had,  at  the  time  of 
the  adoption  of  the  oonstitution,  a  well-known  signification,  depend  upon 
the  language  used  in  a  municipal  charter  or  ordinance." 

Abrbst  Withoitt  Warbart. — An  offioer  is  a  trespasser  if  he  atfeompli 
to  make  an  arrest  without  a  warrant  where  he  is  not  authoriaed  to  do  sot 
Oommonwealih  v.  Wrighl,  168  Mass.  149;  35  Am.  St.  Rep.  475,  and  note,  with 
the  cases  colleoted.  An  arrest  sought  to  be  made  by  an  offioer  without  a 
warrant  for  a  orime  not  oommitted  in  his  presence,  and  where  it  is  doubtful 
if  any  orime  has  been  committed,  la  an  unlawful  arrest:  Orfer  v.  Slate,  71 
Miss.  467;  42  Aul  St  Rep.  473^  and  note.  See  the  disouaaion  of  this 
aubject  to  be  found  in  the  extended  note  to  BoberU  t.  State,  K  Aol  Deo. 
104,  and  the  notea  to  ITodt  ▼•  Oi^fefl^  5  Am.  Bop^  574^  and  iloerMV  ▼•  Aatf% 
19  Am.  Bop.  078. 
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DowNBS  V.  Harpbb  Hospital. 

(101  MIGBXGAH,  660l] 
flOSPITAIA— LXABILITT  fOft  NflOLIOmNOB  09  MaV AOBRfl  09  EmFLOTBSS  OT.— 

An  inoorporated  eleemosynary  hospital,  organised  and  maintained  for 
no  priTate  gain,  bnt  for  the  proper  oare  and  medical  treatment  of  tho 
■iek,  and  for  that  purpose  made  the  manager  of  a  donated  trnst  fond, 
is  not  liable  for  injury  receired  by  a  patient  therein,  through  the  negli- 
gonee  of  its  managers  or  their  employees,  and  the  fact  that  patients  who 
are  able  to  pay  are  required  to  do  so  does  not  deprivo  the  oorporatioa 
of  its  eleemosynary  character,  nor  permit  a  recovery  for  damages  on 
Moonnt  of  the  existence  of  contract  relations. 

/•  jET.  Pot^^  for  the  appellant. 

E.  F.  Conely  atul  0.  B.  Taylor^  for  the  appellee^ 

***  GBAirr,  J.  Plaintiff's  decedent  and  husband  became 
insane  from  disease,  and,  by  advice  of  his  physician,  was 
*^*  conveyed  to  Harper  Hospital.  He  was  violent,  and  was 
confined  in  a  room  in  the  third  story  of  the  building,  which 
was  especially  arranged  for  such  patients,  having  a  frame- 
work of  iron  over  the  windows.  The  deceased  wrenched  this 
iron  framework  off,  jumped  from  the  window,  and  was  killed. 
Plaintiff  brings  this  suit  to  recover  damages  for  the  benefit 
of  herself  and  children,  alleging  negligence  on  the  part  of  the 
defendant. 

Defendant  is  a  body  corporate  organized  under  Act  No. 
242,  Laws  of  1863,  entitled  ^^An  act  for  the  incorporation  of 
hospitals  or  asylums  in  cases  where  valuable  grants  or  emol- 
uments have  been  made  to  trustees  for  such  purposes,''  and^ 
at  the  time  the  alleged  right  of  action  is  said  to  have  accrued, 
was  engaged  in  maintaining  at  Detroit  the  hospital  commonly 
known  as  '^Harper  Hospital.'' 

In  the  declaration  it  is  alleged  that  on  or  about  January 
26,  1890,  Downes  was  ill,  and  was  so  disordered  in  mind  from 
the  effects  of  disease  and  pain  that  he  became  and  was  tem. 
porarily  insanci  violent,  and  dangerous,  so  that  .it  became 
necessary  to  place  him  under  restraint  and  skillful  medical 
treatment  to  prevent  him  from  harming  himself  and  others, 
and  to  effect. his  cure;  that  the  defendant,  at  the  request  of 
plaintiff,  and  well  knowing  Downes*  mental  and  physical 
condition,  received  him  into  Harper  Hospital  as  a  patient, 
and,  in  consideration  of  the  payment  of  two  dollars  per  day, 
agreed  to  give  Downes  proper  medical  treatment,  and  to  keep 
and  restrain  him  so  that  he  should  suffer  no  bodily  injury, 
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and  his  life  shoald  be  preserved  from  injury  which  he  might 
inflict  upon  himself,  and  to  have  the  room  in  which  he  was 
confined  secure,  with  a  proper  and  sufficient  guard,  frame- 
work, or  other  suitable  protection  over  the  window  of  such 
room,  and  so  securely  fastened  that  Downes,  when  confined 
in  the  room,  would  not  be  able  to  tear  away  the  framework  or 
grating  over  the  window  and  throw  himself  therefrom,  and  to 
keep  him  *'^  properly  handcuffed,  so  that  he  could  not  in- 
jure himself  by  tearing  away  the  framework  or  bars  over  the 
window,  or  by  throwing  himself  out  of  the  window,  and  also 
to  keep  some  suitable  person  constantly  in  attendance  upon 
him. 

It  is  further  alleged  that  the  defendant,  in  disregard  of 
its  alleged  duties  and  obligations,  wrongfully,  carelessly,  and 
negligently  failed  to  safely  keep  and  care  for  and  give  medi- 
cal attendance  to  Downes,  and  so  keep  and  restrain  him  that 
his  body  should  suffer  no  injury,  and  his  life  should  be  pre- 
served from  injury  which  he  might  produce  by  his  own  con- 
duct and  actions;  that  the  defendant  did  not  have  the  room 
where  Downes  was  confined  secure,  and  with  a  proper  and 
sufficient  guard,  framework,  or  other  suitable  protection  over 
the  window,  and  so  securely  fastened  that  Downes,  when 
confined  in  the  room,  could  not  tear  away  the  framework  or 
grating  over  the  window,  and  throw  himself  therefrom;  that 
the  defendant  did  not  keep  Downes  properly  handcuffed,  so 
that  he  could  not  do  himself  injury  by  tearing  away  the 
framework  or  bars  and  throwing  himself  out  of  the  window, 
and  did  not  keep  some  suitable  person  constantly  in  attend- 
ance upon  him. 

It  is  further  alleged  that  the  defendant,  wall  knowing 
Downes'  mental  and  physical  condition,  and  that  he  was 
temporarily  insane,  violent,  and  liable  to  injure  himself  and 
others,  and  to  throw  himself  from  the  window  of  the  room 
where  be  was  confined,  removed  the  handcuffs  from  Downes* 
wrists,  placed  him,  alone  and  unattended,  in  the  padded  room 
of  the  hospital,  where  insane  persons  are  usually  plaoed,  and 
did  not  have  the  grating  or  framework  over  the  window  of 
such  room  properly  constructed  or  properly  secured  and  fas- 
tened, and  that  such  framework  or  grating  was  made  and 
fastened  in  such  an  insecure,  unsafe,  careless,  and  negligent 
manner  that  Downes,  while  insane,  pulled  down  the  ironwork 
and  grating  from  the  ^^  window,  and  threw  himself  there- 
from, falling  a  distance  of  about  thirty-five  feet  to  the  pave- 
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ment,  thereby  receiving  such  injuries  as  to  cause  bis  death 
OD  January  29,  1890. 

At  the  conclusion  of  the  evidence  the  court  directed  a  ver* 
diet  for  the  defendant,  for  the  reason  that  the  defendant  was 
a  charity,  which  could  not  be  made  liable  for  a  tort. 

The  organization  of  the  defendant  had  its  origin  in  two 
deeds — one  executed  February  8, 1869,  by  Walter  Harper,  and 
the  other  by  Ann  Martin,  March  10th,  the  same  year.  The 
lands  therein  described  were  conveyed  to  seven  prominent 
citizens  of  Detroit  in  trust  for  the  founding  of  a  hospital. 
The  purpose  was  stated  in  the  deed  by  Mr.  Harper  to  be: 
**  The  institution,  erection,  and  maintenance  of  a  hospital  in 
the  city  of  Detroit,  or  in  the  immediate  vicinity  thereof,  for 
the  succor,  care,  and  relief  of  such  aged,  sick,  poor  persons 
who  shall  apply  for  the  benefit  of  the  same,  and  who  shall 
seem  to  my  trustees  hereof  to  be  proper  subjects  for  such  aid 
as  their  means  will  enable  them  to  afford.'' 

The  particular  scheme  for  founding  the  hospital  and  all 
the  details  were  left  to  be  devised  and  controlled  by  the 
trustees.  It  also  provided  for  organizing  and  permanently 
maintaining  a  school  for  the  instruction  of  youth  in  the  dif- 
ferent arts  and  trades,  after  the  manner  of  what  is  known  in 
Prussia  as  the  '*  Flintenberg  School."  The  deeds  also  pro- 
vided that,  if  the  legislature  should  enact  a  law  enabling  a 
corporation  to  be  formed  for  the  purposes  named  in  them, 
the  trustees  might  convey  all  the  lands  and  funds  to  a  cor- 
poration formed  therefor. 

The  t:  nst  was  accepted  by  the  trustees,  and,  onder  the  law 
above  referred  to,  the  trustees  conveyed  the  property  to  the 
defendant,  a  corporation.  May  17,  1863.  Other  bequesta 
have  been  made  to  the  defendant  for  the  same  purpose,  which 
in  one  year  amounted  to  over  one  hundred  thousand  dollars. 
*^  The  corporators  receive  no  compensation  or  dividends. 
It  is  purely  an  eleemosynary  institution,  organized  and  main- 
tained  for  no  private  gain,  but  for  the  proper  care  and  med- 
ical treatment  of  the  sick.  Hospital  physicians  and 
attendants  are,  and  of  course  must  be,  paid.  The  receipts 
have  not  always  been  sufficient  to  meet  ordinary  expenses, 
and  one  year  a  private  citizen  gave  one  thousand  dollars 
toward  the  deficiency.  The  law  under  which  the  defendant 
is  organized  recognizes  it  as  a  charity,  exempts  its  property 
from  taxation,  provides  that  its  funds  shall  be  used  faith- 
fully and  exclusively  for  the  purposes  of  its  organization, 


430  DowNES  V.  Harpeb  Hospital.  [Mich. 

and  that  it  may  receive,  by  gift,  grant,  or  devise,  any  prop* 
erty,  but  only  for  the  purpose  for  which  it  is  incorporated. 
It  has  no  shares,  and  is  not  a  stock  corporation. 

If  the  contention  of  the  learned  counsel  for  the  plaintiff 
be  true,  it  follows  that  the  charity  or  trust  fund  must  be  used 
to  compensate  injured  parties  for  the  negligence  of  the  trustees, 
or  architects  and  builders,  upon  whose  judgment  reliance  is 
placed  as  to  lands  and  strength  of  materials;  of  physicians 
employed  to  treat  patients;  and  of  nurses  and  attendants. 
In  this  way  the  trust  fund  might  be  entirely  destroyed,  and 
diverted  from  the  purpose  for  which  the  donor  gave  it.  Char- 
itable bequests  cannot  be  thus  thwarted  by  negligence  for 
which  the  donor  is  in  no  manner  responsible.  If,  in  the 
proper  execution  of  the  trust,  a  trustee  or  an  employee  com* 
mits  an  act  of  negligence,  he  may  be  held  responsible  for 
his  negligent  act;  but  the  law  jealously  guards  the  charitable 
trust  fund,  and  does  not  permit  it  to  be  frittered  away  by 
the  negligent  acts  of  those  employed  in  its  execution.  The 
trustees  of  this  fund  could  not  by  their  own  direct  act  divert 
it  from  the  purpose  for  which  it  was  given,  or  for  which  the 
act  of  the  legislature  authorized  the  title  to  be  vested  in  the 
defendant  It  certainly  follows  that  the  fund  cannot  be  indi- 
rectly diverted  by  the  tortious  or  negligent  acts  of  the  **^ 
managers  of  the  fund  or  their  employees,  though  such  acts 
result  in  damage  to  an  innocent  beneficiary.  Those  volun- 
tarily accepting  the  benefit  of  the  charity  accept  it  upon  this 
condition. 

The  fact  that  patients  who  are  able  to  pay  are  required  to 
do  so  does  not  deprive  the  defendant  of  its  eleemosynary  char* 
acter,  nor  permit  a  recovery  for  damages  on  account  of  the 
exiistence  of  contract  relations.  The  amounts  thus  received 
are  not  for  private  gain,  but  contribute  to  the  more  efiectual 
accomplishment  of  the  purpose  for  which  the  charity  was 
founded.  The  wrongdoer,  in  a  case  of  injury,  but  not  the 
trust  fund,  must  respond  in  damages.  This  proposition 
seems  too  clear  to  require  argument  or  authority.  It  is  not, 
however,  inappropriate  to  remark  that  better  facilities  for 
the  care,  cure,  and  treatment  of  the  sick,  both  of  the  poor 
and  of  those  who  are  able  to  pay,  are  secured  by  the  estab- 
lishment of  hospitals  like  that  of  the  defendant  These  facili* 
ties  are  increased  by  the  receipt  of  money  from  those  who 
are  able  to  pay  in  whole  or  in  part  for  the  benefits  received. 
Several  hospitals  of  this  character  exist  in  this  state,  founded 
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by  private  munificence.  Obyiously,  thej  would  not  have 
been  founded  if  their  donors  had  known  or,  or  ever  supposed, 
that  their  charitable  purposes  might  be  thwarted  by  the  ver- 
dicts of  juries  for  the  negligent  acts  of  those  who  must  nec- 
essarily be  employed  in  the  execution  of  the  charity.  The 
following  authorities  appear  to  sustain  the  above  position: 
Hospital  V.  Ro8s^  12  Clark  &  F.  507;  McDonald  v.  Maasaehu' 
ietts  etc.  HospOai^  120  Mass.  432;  21  Am.  Rep.  629;  Oooeh  v. 
Association  etc,  109  Mass.  558;  Perry  v.  Hoitse  of  Refuge^  68 

Md.  20;  62  Am.  Rep.  496;  Railway '  Co.  v.  Artist,  9  Ca  Ct. 
App.  14. 

Li  what  we  have  said  we  are  not  to  be  understood  as 
intimating  any  opinion  as  to  whether  there  is  any  liability 
of  the  trustees  for  the  alleged  defect  in  the  construction  of 
the  room  where  the  deceased  was  confined,  or  of  those  ^*^ 
who  were  intrusted  with  his  care  and  treatment.  This  que^ 
tion  was  not  passed  on  by  the  court  beloW|  and  we  ezpresi 
no  opinion  upon  it 

The  judgment  is  affirmed. 

McGrath,   C.  J.y  LoNO  and   Hooksb,  JJ^   oonourred. 

If OMTGOMBBY,  J.,  did  UOt  sit. 

BosnrAXr— LiABiLiTT  TO  Ikmatis  lOB  Kiauamci  of  Its  Bmplotos* 
The  eaaet  diBoauiiig  this  rabjeot  mr«  ooUeoted  in  the  extended  note  to 
€hddard  ▼.  InhabUani;  90  Am.  St.  Rep.  402.  If  a  hospital  is  maintained 
and  a  physioian  employed  by  a  oorporation  for  the  pnrpose  of  caring  for 
■iek  or  injured  employees,  the  expenses  being  provided  for  ont  of  oertain 
moneys  retained  out  of  the  wages  of  the  employees*  and  the  corporatioa 
makes  no  profit  ont  of  the  undertaking,  bnt  oondnots  it  as  a  charitable  in* 
stitatioii,  it  is  not  liable  for  negligence  on  the  part  of  the  physician,  bnt  only 
for  a  want  of  oare  in  selecting  himt  Rkkardim  ▼•  CMm  HiU  Ooal  Oik,  10 
Wash.M8L 


MiDGLBT   V.    WaLKBB. 
[101  VicsaQAV,  ttS.1 
Jmrr  TnrAHor— BssoDTioH  Against  Oivb  Temaht.— The  faidlvfcliia]  fntsiw 
est  of  one  of  two  or  more  joint  tenants  is  snbjeot  to  Wry  and  sale  npos 
exeontion  running  against  snoh  tenank 

O.  8.  Chase,  for  the  appellants. 

/•  P.  Whiitemore,  for  the  appellee. 

**'  McGrath,  G.  J.    This  is  a  bill  filed  to  remoye  a  olond 
Irom  the  title  of  a  parcel  of  land  whioh  was  deeded  to  the 
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complainants,  ^*  and  the  survivor  of  either  of  thero.''  Do* 
fendant  is  a  purchaser  at  an  execution  sale  upon  a  judgment 
against  William  D.  Midgley,  and  the  sole  question  is  whether 
the  individual  interest  of  one  of  two  or  more  joint  tenants  is 
subject  to  levy  and  sale  upon  execution  running  against  such 
tenant. 

•^  Our  statute  (Howell's  Statutes,  seo.  6560)  provides 
that,  *'A11  grants  and  devises  of  lands  made  to  two  or  more 
persons,  except  as  provided  in  the  following  section,  shall  ba 
construed  to  create  estates  in  common,  and  not  in  joint  ten- 
ancy, unless  expressly  declared  to  be  in  joint  tenancy."*  The 
right  of  survivorship  is,  however,  expressly  granted  in  the 
deed  to  complainants. 

There  can  be  no  doubt  but  that  the  joint  estate  may  be 
severed  by  the  act  of  the  parties,  by  a  conveyance  by  either 
party,  by  partition  under  HowelPs  Statutes,  section  7850,  or 
by  a  levy  and  sale  upon  an  execution  against  one  of  the  par* 
ties.  Either  tenant  may  convey  his  share  to  a  cotenant  or 
to  a  stranger:  1  Washburn  on  Real  Property,  5th  ed.,  680;  4 
Kent's  Commentaries,  863.  Each  has  the  power  of  aliena- 
tion over  his  aliquot  share,  and  of  charging  it  with  his  indi* 
Tidual  debts,  and  the  joint  tenants  may  sever  the  tenancy 
voluntarily  by  deed  or  compel  a  partition:  4  Kent's  CSooh 
mentaries,  364;  Lake  v.  Craddack,  1  Lead.  Cas.  Eq.  (Hare  A 
Wallace's  notes)  224.  Whether  more  than  the  joint  estate 
could  be  disposed  of  upon  partition  it  is  not  necessary  to  de- 
termine: See  Southerland  v.  Cox^  3  Dev.  394.  The  interest 
of  either  is  subject  to  levy  and  sale  on  execution:  Thamp$om 
V.  Mawhinney^  17  Ala.  363;  52  Am.  Dec.  176;  Oalusha  v.  Sin^ 
dear,  3  Vt.  394;  Bigelow  v.  Topliff,  25  Vt.  273;  60  Am.  Dec 
264;  Baker  v.  Shepherd,  37  Ga.  12;  Blevins  v.  Baker,  11  Ired. 
291,  A  sale,  however,  of  the  interest  of  one  of  several  does 
not  affect  the  interest  oif  the  others:  Carlyle  v.  Patterson,  8 
Bibb,  93;  People  v.  Marshall,  8  Cal.  51;  Whits  v.  Brooks,  48 
N.  H.  402;  Sneed  v.  Waring,  2  B.  Mon.  522.  There  can  be 
neither  dower  nor  curtesy  of  an  estate  held  in  joint  tenancyi 
and  a  devise  by  one  joint  tenant  of  his  share  will  be  inoper- 
ative, inasmuch  as  the  right  of  survivorship  takes  precedence: 
1  Washburn  on  Real  Property,  5th  ed.,  681,  682.  The  same 
author  lays  down  the  rule  that  no  charge,  like  a  rent  or  a 
right  of  way  or  a  judgment,  created  by  one  *®'  cotenant  can 
bind  the  estate  in  the  hands  of  the  survivor,  unless  the 
charge  be  created  by  the  one  who  becomes  such  survivori  <x 
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the  creator  of  the  charge  releases  his  estate  to  a  ootenanti 
who,  as  releasee,  accepts,  with  that  part  of  the  estate,  the 
charge  inhering  therein  by  his  own  act  But  the  charges 
made  by  a  joint  tenant  and  jndgments  against  him  will  bind 
his  assignee  and  himself  as  survivor:  4  Kent's  Commen- 
taries, 360. 

The  rules  which  govern  holdings  by  husband  and  wife 
jointly  haye  no  application.  They  do  not  take  by  moieties, 
but  they  are  both  seised  of  the  entirety:  In  r$  Appeal  of 
Lewis,  85  Mich.  840;  24  Am.  St.  Rep.  94. 

The  decree  dismissing  the  bill  is  affirmed^  with  oo0tfl  to 
defendant. 

The  other  justices  oonourred. 

JoiHT  TsHAXor— XzBOonov.^A  gxaal  ef  bad  Ip  tratbeiid  tod  wife  **!» 
Jcliit  ienan^"  makm  them  Joint  ienanti,  ud  the  intemfeof  eaeh  is  sobjtsl 
lo enoatiiiiit  TkonAmrgv.  Wiggku,  lU hkd^  IJh  ^ Awl  fk.  R&f.  iSL 
aa.  Sr.  BMW  Vol.  ZLT< 


GASES 


SUPREME    COURT 


MINNESOTA. 


In  bb  Holt's  Will, 

(M  MlNNUOTA,  8S.] 

Av  ATmrnio  Witnbss  to  a  Will  matt  bo  eompetanl  at  tiio  time  of 

attastation.  If  thea  oompeteat  his  snbsequeut  mcompetency^  from 
any  canse,  will  not  prevent  the  probate  of  the  will,  if  it  oan  be  other- 
wise satisfactorily  proved.  The  rale  of  oompetenoy  in  snoh  cases,  in 
Minnesota,  is  defined  by  statute. 

W1TKBB8BS — Husband  and  Wife— Ck>NSTRUOTiON  ov  Statute. — ^A  statute 
providing  that  neither  husband  nor  wife  shall  be  examined  as  a  witness 
without  the  consent  of  the  other  does  not  make  them  incompetent  wit- 
nesses, nor  are  they  to  be  classed  as  such,  though  their  right  to  be 
examined  is  contingent  upon  the  consent  of  the  spouse  for  or  against 
whom  the  witness  may  be  offered. 

WxTNESS  TO  Will— Ck)MPRT8N0T  OF  Married  Person.-^A  married  person 
IS  not  incompetent  to  attest  a  will  simply  because  the  husband  or  wife 
of  such  person  is  a  beneficiary  under  the  will;  and  he  can  become 
incompetent  only  upon  a  single  contingency,  and  that  is  where  such 
interested  party  shall  become  a  contestant  on  the  subsequent  probate 
of  the  will. 

Iaoaot  TO  Wife  ov  Attesting  Witness  is  not  Void.— A  statute  making 
void  a  legacy  to  an  attesting  witness  to  a  will  does  not  apply  to  the  hus- 
band or  wife  of  such  witness,  as  neither  has,  under  existing  lawi^  anj 
present,  direct,  or  certain  interest  ina  legacy  to  the  othor* 

Jay  W.  Crane^  for  the  appellant 
Stringer  &  Seymour^  for  the  respondent, 

'^  Vanderburgh,  J.  The  will  in  question  here  contains 
a  legacy  to  Georgiana  Needham,  estimated  by  the  testator  at 
about  four  hundred  dollars.  The  will  was  attested  by  two 
witnesses,  one  of  whom  was  E.  Z.  Needham,  who  is,  and  was 
at  the  time  of  such  attestation,  the  husband  of  6eorgiana» 
••  Mrs.  Needham  is  the  proponent  of  the  will,  and  in  the  pro* 

(484> 
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bate  court  objection  was  made  by  the  contestants,  appellants 
here,  to  the  allowance  and  probate  of  the  will,  on  the  ground 
that  B.  Z.  Needham,  the  husband  of  the  proponent,  was  not 
a  competent  witness  to  the  will. 

The  action  of  the  probate  court,  allowing  the  will,  having 
been  affirmed  by  the  district  court,  the  case  is  brought  here 
on  appeal  from  the  judgment  of  the  last-named  court. 

1.  The  first  question  presented  involves  the  competency  of 
the  attesting  witness  E.  Z.  Needham.  Undoubtedly,  he  must 
have  been  a  competent  witness  at  the  time  of  the  execution 
of  the  will.  This  is  the  established  doctrine  of  the  com- 
mon-law authorities,  from  the  case  of  Holdfast  v.  Dowsing,  2 
Strange,  1253,  down  to  the  present  time:  1  Redfield  on  Wills, 
253;  2  Greenleaf  on  Evidence,  sec.  691;  Morrill  v.  MorrUl,  53 
Vt.  78;  38  Am.  Rep.  659;  and  it  is  clearly  recognized  in  our 
statute  (Probate  Code,  c.  2,  sec.  19),  which  requires  that  a 
will  shall  be  attested  and  subscribed  in  the  testator's  pres- 
ence by  two  or  more  competent  witnesses.  But,  if  competent 
at  the  time  of  the  execution  of  the  will,  their  subsequent 
incompetency,  from  whatever  cause  it  arises,  shall  not  pre- 
vent the  probate  and  allowance  of  the  will,  if  it  is  otherwise 
satisfactorily  proven. 

The  appellants,  however,  contend  that  the  attesting  wit- 
nesses must  be  such  as  would  be  competent  under  the  com- 
mon-law rule,  and  that  they  are  impliedly  not  included  in 
the  definition  of  '^  witness,"  in  General  Statutes  of  1878, 
chapter  73,  section  6,  because  their  competency  is  to  be 
determined  as  of  the  time  of  the  attestation,  and  not  as  of 
the  time  when  they  may  be  called  to  testify  on  the  probate  of 
the  wilL  But  this  construction  cannot  be  upheld.  The  cases 
from  Massachusetts  are  not  in  point,  because  there  the  stat« 
utes  removing  the  objection  to  the  competency  of  witnessed 
on  the  ground  of  interest,  and  of  the  relation  of  husband  and 
wife,  are  expressly  declared  not  to  apply  to  attesting  wit-^ 
nesses  to  a  will:  SMivan  v.  Sullivan^  106  Mass.  478;  8  Am 
Rep.  356. 

The  question  of  the  competency  of  such  witnesses  in  thit 
state  is  determined  by  the  statute:  Gen.  Stats,  of  1878,  a  73, 
sees.  6,  7,  9,  10.  An  attesting  witness  is  competent,  if  he  b« 
one  who  would  at  the  same  time  be  competent  to  testify  in 
court  to  the  facts  which  he  attests;  and  so  the  courts  hold. 
Thus,  in  Jenkiris  v.  DaweSj  115  Mass.  601,  an  attesting  witness 
is  declared  to  be  one  who  at  the  time  of  the  attestation  would 
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be  competent  to  testify;  and  in  MorrtU  ▼.  IfomZIy  '^  68  Vt. 
78,  38  Am.  Rep.  659,  **  competency  to  testify"  mast  exist  at 
the  time  of  the  attestation. 

The  attestation  contemplated  the  snbseqaent  testimony  to 
the  facts  attested  when  the  will  should  be  proved.  The  in- 
competency of  the  husband  or  wife  to  testify,  where  either 
was  an  interested  party  at  the  common  law,  rose  out  of  the 
unity  of  interest  and  of  personal  relations.  This  unity  of 
interest  may  be  removed,  and  yet,  owing  to  the  unity  and 
confidential  nature  of  their  personal  relations,  the  common- 
law  rule  in  respect  to  competency  remain,  on  grounds  of 
public  policy:  Lucas  v.  BroohB^  18  Wall.  468;  Qiddings  v. 
Turgeon,  58  Vt  110. 

It  is  conceded  that  the  unity  of  interesti  so  far  as  relates 
to  property,  has  been  done  away  with  by  statute:  Wilson  v. 
Wilson^iS  Minn. 400;  and  the  general  disqualification  to  tes- 
tify on  the  ground  of  interest  is  removed  by  the  Qeneral  Stat- 
utes of  1878,  chapter  73,  section  7,  but  it  is  denied  that  the 
statute  has  removed  tbe  general  incompetency  growing  out  of 
the  marriage  relation.  But  the  only  limitation  upon  the 
•competency  of  either  is  found  in  the  General  Statutes  of  1878, 
<shapter  73,  section  10,  which  provides  that  neither  party  shall 
l>e  examined  without  the  consent  of  the  other.  They  are 
not  thereby  made  incompetent  witnesses,  nor  are  they  to  be 
classed  as  such,  though  their  right  to  be  examined  is  con- 
tingent upon  the  consent  of  that  one  for  or  against  whom  the 
witness  may  be  offered.  It  does  not  follow  that  a  married 
person  is  incompetent  to  attest  a  will  because  the  husband  or 
wife  of  such  person  is  a  beneficiary  under  the  will.  He  can 
only  become  incompetent  in  a  single  contingency,  and  that 
is,  in  case  such  interested  party  shall  become  a  contestant 
on  the  subsequent  probate  of  the  will.  If  the  latter  be  not 
a  contesting  party  he  is  in  no  position  to  raise  the  objection, 
and  he  may  not  choose  to  do  it  if  he  is;  and,  if  he  be  one  of 
the  proponents,  he  thereby  consents  to  the  testimony  of  the 
attesting  witnesses.  The  contingency  which  would  make 
faim  incompetent  may  never  arise,  and,  if  it  does,  it  must  be 
deemed  to  arise  subsequent  to  the  act  of  attestation.  In  the 
case  at  bar,  then,  what  evidence  is  there  that  the  witness  is 
incompetent?  The  wife  is  proponent,  and  offers  to  examine 
her  husband  as  a  witness.  No  question,  therefore,  in  respect 
to  his  competency  is  raised.  Incompetency  in  a  witness  is 
not  presumed,  and  the  question  is  to  be  determined  when  tbe 
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offer  to  examine  the  witness  is  made,  and  then  the  facts  aro 
to  be  ascertained  by  the  court.  The  witness  is  not  shown  to 
be  incompetent  '^  in  this  case,  and  his  evidence  on  the  probate 
of  the  will  was  properly  received.  In  TilloUon  v.  Prichard^ 
60  Vt.  107,  6  Am.  St.  Rep.  95,  it  is  held  that  the  wife  of  the 
grantor  in  a  Minnesota  deed  was  a  competent  attesting  wit* 
ness  thereto,  under  the  provisions  of  the  statute  we  have  been 
considering,  and  the  court  say  **  that  she  was  a  competent 
witness,  and  might  be  examined  with  the  consent  of  her  hus-^ 
band.''  The  court  also  held,  as  we  do,  that  the  plaintiff,  hj 
offering  the  deed  in  evidence,  consented  to  her  being  a  wit- 
ness. 

2.  The  appellant  also  contends  that  if  the  husband  be  a 
competent  witness,  then  the  legacy  to  his  wife  should  be  held 
void  under  the  statute  which  annuls  beneficial  devises,  etc.,  to 
a  subscribing  witness  on  account  of  the  marital  relation. 
But  there  is  nothing  in  this  point.  The  husband  has  no 
direct  or  certain  interest  in  the  legacy  to  his  wife.  It  is 
absolutely  hers  in  her  own  right,  and  free  from  his  control: 
Qen.  Stats.  1878,  o.  69;  Wilson  v.  Wilson,  43  Minn.  400.  The 
only  devises  or  legacies  which  the  statute  annuls  are  those 
made  to  subscribing  witnesses,  which  clearly  does  not  apply 
to  the  husband  or  wife  of  the  legatee. 

In  England,  where  husband  and  wife  are  competent  wit- 
nesses (Taylor  on  Evidence,  1145,  1147),  the  statute  has 
gone  further  (1  Vict.,  o.  26,  sec.  15),  and  also  avoids  gifts, 
legacies,  and  devises  to  the  husband  or  wife  of  an  attesting 
witness.    It  could  not  be  done  without  the  statute. 

This  legislation  assumes  both  the  competency  of  the  wit* 
nesses  and  that  they  had  no  interest  in  the  legacies  which 
would  have  made  the  same  void  without  the  aid  of  legisla- 
tion to  that  effect. 

The  construction  we  have  adopted  is  in  conformity  with 
the  spirit  of  modern  legislation  on  the  general  subject  of  the 
rights  of  husband  and  wife,  and  the  practical  results  will  no 
doubt  be  no  more  serious  than  in  the  case  of  parents  or  chil- 
dren, who  may  unquestionably  attest  deeds  and  wills  for 
each  other:  1  Alb.  L.  J.  246. 

It  is  a  matter  largely  for  the  judgment  of  the  legislature. 

Judgment  affirmed.  ^^^^ 

Wnjj»— CoHPimior  or  Attk8tiko  WrrNissn— HuiBAjn>  ob  Wife. 
Die  competency  of  attesting  witnesses  to  a  wiU  is  to  be  tested  upon  the 
stete  of  ^ts  existing  at  the  time  ol  such  attestation,  and  not  upon  thai 
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existing  at  the  time  the  will  is  presented  for  probate.  The  husband  or  wife 
of  one  named  as  devisee  or  legatee  in  a  will  is  not  a  competent  witness  to 
prove  the  execution  of  the  will,  even  as  to  devisees  and  bequests  made  to 
persons  other  than  to  the  wife  or  husband  of  such  witness,  and  is  not 
rendered  competent  by  a  release  by  the  devisee  or  legatee  of  all  his  or  her 
right,  title,  interest,  and  claim  under  the  wilL  Section  8  of  the  Dlinois 
statute  of  wills  provides  in  substance  that  any  beneficial  devise,  legacy,  or 
interest,  made  or  given  to  a  subscribing  witness  to  the  execution  of  any 
will,  testament,  of  codicil,  shall,  "as  to  such  subscribing  witness,  and  all 
persons  claiming  under  him,  be  null  and  void."  This  provision  is  construed 
as  having  no  application  to  the  interests  of  any  persons  other  than  those 
who  are  attesting  witnesses,  and  does  not  declare  such  interests  null  and 
▼oid.  Nor  does  the  further  provision  of  the  statute  assume  to  render  oom« 
potent  any  subscribing  witnesses  other  than  those  to  whom  a  beneficial 
devise,  etc.,  was  made  or  giveni  FUier  ▼•  8pene$,  160  IlL  S63j  41  Am.  St. 
Rep.  860^  and  note. 


Babnbs  v.  Hekla  Firb  Insubanob  Gompant. 

[66  MnnvnoTA,  18.] 

BmrauRAMcn  is  ▲  Mirb  Gontraot  ov  IirDBMNrrr,  in  which  the  insarer 
reinsures  risks  in  another  company,  and  is  solely  for  the  benefit  of 
the  insurer,  and  not  of  the  policy  holders,  who  have  no  interest 
and  cannot  sue  thereon. 

Ihsubancb. — ^If  a  Contract  of  Riinsuranox  includes  a  promise  or 

ment  to  assume  and  pay  the  losses  of  policy  holders,  actions  may  bo 
brought  by  them,  in  case  of  loss,  directly  against  the  reinsurer,  upon 
such  promise  or  undertaking. 

IvsuBAMcx — ^Rbinsubanob — ^RsMKDT  IN  Oass  OF  Loss — Elbohov — Insoi^ 
VBNOT. — In  case  of  loss  under  a  contract  of  reinsurance,  which  includes 
an  agreement  to  pay  the  losses  of  policy  holders,  an  action  may  be 
maintained  against  either  company  without  the  plaintiffs  being  com^ 
polled  to  elect,  as  the  remedies  are  not  inconsistent,  though  he  can  have 
but  one  satisfaction,  so  it  is  no  bar  to  his  action  against  one  of  the 
companies  for  him  to  file  his  claim  in  insolvency  proceedings  against 
the  otlier. 

Novation — ^Reinsuranob. — A  mere  agreement  whereby  ohe  party  agrees, 
upon  a  consideration  moving  from  the  other,  to  pay  a  debt  due  from 
the  latter  to  a  third  person  is  not  a  novation  upon  the  mere  consent 
to  or  adoption  ef  such  agreement  by  such  third  party  creditor.  This 
applies  to  contracts  of  reinsurance,  and  the  doctrine  of  novation  is  not 
applicable. 

Action  upon  a  policy  of  insurance.  Defendant's  second 
answer  alleged  that  the  plaintiff  was  a  nonresident,  and 
that  the  court  had  no  jurisdiction.  Its  third  answer  alleged 
the  reinsurance  and  insolvency  proceedings  as  stated  in  the 
opinion.  Defendant's  second  and  third  answers  were  de- 
murred to  upon  the  ground  that  they  did  not  state  Caota  suf- 
ficient to  constitute  a  defense. 
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0.  D.  &  ThtmoB  D.  O'Brien,  for  the  appellant 
B.  H.  Sehriber,  for  the  respondent. 

^*  VANDEBBURGHy  J.  The  plaintiff  demurred  to  the  seoond 
and  third  defenses  set  np  in  the  defendant's  answer,  and  this 
appeal  is  from  the  order  sustaining  the  demurrer. 

The  action  is  brought  upon  a  policy  of  insurance  issued 
by  the  defendant  to  the  plaintiff  for  a  loss  covered  thereby. 
It  is  alleged,  by  way  of  defense,  that  subsequent  to  the  date 
of  plaintiffs  policy  the  St.  Paul  Oerman  Insurance  Com- 
pany, a  corporation  lawfully  doing  business  in  this  state,  had 
**  reinsured  the  said  policy,  and  promised  and  agreed  with 
the  said  plaintiff  and  this  defendant  to  pay  to  the  plaintiff 
any  loss  which  she  might  suffer  under  isaid  policy,  and  said 
agreement  was  in  full  force  and  effect  at  the  time  of  the 
pretended  occurrence  of  the  fire  described  in  the  complaint, 
if  any  such  fire  did  occur,  and  that  said  plaintiff  had  always 
full  notice  and  knowledge  thereof."  It  further  appears  that 
thereafter,  and  before  the  commencement  of  this  action,  the 
St  Paul  Oerman  Insurance  Company  duly  made  an  assign- 
ment under  the  insolvency  laws  of  the  state,  and  that  the 
plaintiff  has  duly  filed  and  proved  her  claim  in  the  insolvency 
proceedings  for  the  loss  indemnified  against  by  defendant, 
and  so  assumed  by  the  German  Insurance  Company.  It  is 
claimed  by  the  defendant  in  this  action  that,  by  electing  to 
proceed  against  the  estate  of  the  German  Insurance  Com* 
pany,  the  plaintiff  has  effectually  waived  her  remedy  against 
the  defendant  upon  the  policy  sued  on. 

It  will  be  conceded  that  the  agreement  between  the  two 
companies  set  out  in  the  answer  is  not  merely  a  contract  of 
reinsurance,  but  also  to  pay,  and  assume  the  payment  of 
losses  of  parties  indemnified  by  policies  issued  by  the  defend- 
ant company  reinsured.  Reinsurance  is  a  mere  contract  of 
indemnity,  in  which  an  insurer  reinsures  risks  in  another 
company.  In  such  a  contract  the  policy  holders  have  no 
concern,  are  not  the  parties  for  whose  benefit  the  contract 
of  reinsurance  is  made,  and  they  cannot,  therefore,  sue 
thereon.  But  the  agreement  alleged  in  this  case  is  not  a 
mere  reinsurance  of  the  risks  by  the  reinsurer,  but  it  em- 
braces also  an  express  agreement  to  assume  and  pay  losses 
of  the  policy  holder,  and  is  therefore  an  agreement  upon 
which  he  is  entitled  to  maintain  an  action  directiy  against 
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the  reinsurer:  Johanne$  t.  Phenix  Ins.  Qo.^  66  Wis.  60;  67 
Am.  Bep.  249. 

^  This  is  not,  howeyer,  a  case  wbere  the  insarer  is  pat  to 
an  eleoiioQ  between  his  remedies  against  the  two  oompanies. 

Unless  there  was  a  substitution  of  debtors,  in  the  nature  of 
a  noTation,  between  the  tluree  parties,  upon  the  plaintiff's 
consent  to  the  new  agreement,  the  plaintiff  has  not  waived 
0r  lost  her  right  of  action  against  the  defendant  A  creditor 
is  put  to  an  election  only  where  his  remedies  are  inoonsist* 
ent|  and  not  where  they  are  consistent  and  concurrent.  In 
the  latter  case  a  party  may  prosecute  as  many  as  he  has*  as 
in  the  case  of  several  debtors.  And  so,  if,  in  this  instanoe^ 
the  remedy  against  the  insolvent  company,  as  respects  the 
plaintiff,  was  merely  cumulative,  there  is  no  reason  why  she 
may  not  pursue  either  or  both.  As  between  the  two  com- 
panies, the  defendant  occupies  no  better  position  than  a 
surety.  It  is  not  like  the  case  of  a  former  suit  pending  be- 
tween the  same  parties.  She  may  have  an  action  against 
each  at  the  same  time,  but  only  one  satisfaction;  and  to  this 
end  the  court  may  interpose  by  a  stay,  when  found  neces* 
sary.  But  an  action  against  the  party  primarily  or  originally 
liable  in  such  cases  may  be  necessary,  in  order  to  save  righti 
Wider  the  statute  of  limitations,  or  for  like  reasons. 

The  new  agreement  between  the  companies  referred  to, 
which  inured  to  plaintiff's  benefit^  lacks  the  essential  ele- 
ments of  novation. 

It  is  not  alleged  that  it  was  mutually  understood  or  agreed 
between  the  two  companies  that  the  liability  of  the  defend* 
ant  should  be  discharged,  and  the  new  promisor  should  be 
substituted  and  accepted  as  plaintiff's  debtor  in  the  place  of 
the  defendant,  or  that  plaintiff  ever  assented  to  or  adopted 
any  such  thing. 

In  some  few  cases,  notably  in  Rhode  Island,  it  is  held 
that  such  an  agreement  necessarily  implies  an  intention  to 
substitute  the  new  for  the  original  debtor,  and  that  the  cred- 
itor, in  assenting  to  it,  adopts  it  as  a  substitutional  agreement: 
UrquhaH  v.  BrayUm^  12  R.  1. 172;  Wood  v.  Moriarty,  15  R.  L 
622.  But  this,  we  think,  is  importing  a  stipulation  into  the 
agreement  by  construction  which  the  parties  have  not  made. 
It  is  frequently  the  case  that  the  creditor  consents  to  the 
arrangement  as  a  favor  or  for  the  convenience  of  his  debtor; 
and  we  apprehend  it  would  be  a  surprise  to  the  parties,  as 
well  as  an  injustice,  in  many  cases,  if  ^  it  were  held  to 
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operate  as  a  release  of  the  original  liability;  and  therefore  it 
should  distinctly  appear,  from  the  express  terms  of  the  agree*  « 
ment^  or  as  a  necessary  inference  from  the  situation  of  the 
parties,  and  the  special  circumstances  of  the  case,  that  such 
was  the  intention  and  understanding  of  the  parties,  of  which 
the  creditor  was  chargeable  with  notice,  and  this  is  the  gen* 
erally  accepted  doctrine  of  the  courts:  11  Am.  &  Eng.  Bncy. 
of  Law,  889,  890. 

In  the  early  case  of  FarUy  ▼.  Cleveland^  4  Cow.  482,  16 
Am.  Dec.  387,  in  which  this  remedy  of  a  creditor,  upon  a 
promise  for  his  benefit  made  to  his  debtor,  upon  a  con« 
sideration  moving  from  the  latter,  is  elaborately  consid- 
ered, the  fact  of  the  subsisting  liability  of  the  original  debtor 
if  recognised,  and  held  no  obstacle  to  the  right  of  recovery 
by  the  third  party  creditor,  and  such  continued  liability  is 
generally  assumed  by  the  courts. 

The  exact  ground  upon  which  the  direct  liability  to  tho 
creditor  in  this  class  of  cases  should  be  placed  appears  to  bo 
left  in  doubt  by  the  cases. 

It  is  called  the  '^American  doctrine,"  because  peculiar  to 
the  courts  of  this  country,  though  all  do  not  assent  to  it, 
notably  those  of  Massachusetts 

It  is  an  equitable  rule,  adopted  for  convenience  and  to 
avoid  circuity  of  action  and  the  formality  of  an  assignment 
by  the  original  debtor  of  the  new  agreement  with  him,  and 
is  strictly  in  accordance  with  the  intention  of  the  parties  to 
the  contract  in  creating  a  liability  in  favor  of  a  third  party 
creditor:  Gifford  v.  Corrigan,  117  N.  Y.  264,  265;  16  Am.  St 
Rep.  508.  The  same  rule  of  procedure  is  held  applicable, 
though  not  uniformly,  where  the  grantee  of  a  mortgagor 
assumes  in  his  deed  to  pay  off  the  encumbrance. 

The  mortgagee  may  proceed  by  action  directly  against  tho 
grantee,  but  the  mortgagor  still  remains  liable,  and  is  held  to 
occupy  the  relation  of  surety  for  the  grantee,  who,  as  between 
them,  becomes  the  principal  debtor:  Thorp  v.  Keokuk  Coal 
Co.,  48  N.  Y.  257,  268;  KlapwoHh  r.  DresOer,  78  Am.  Deo. 
76,  77,  note. 

There  is  no  double  liability.  There  is  no  dividend,  as  yet, 
shown  in  the  insolvency  proceedings;  and  there  is,  of  course, 
nothing  to  be  credited  upon  the  plaintiff's  claim.  The  re- 
ceipt of  a  dividend  would  only  operate  as  a  pro  ianto  satis- 
faction; and,  if  defendant  is  required  ^^  to  pay  before  the 
dividendi  it  will  be  entitled  to  it,  and  may  be  subrogated  to 
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the  righfe  of  plaintiff  therein^  00  that  there  need  be  00 
«  embarrasBment  in  adjasting  the  rights  of  the  parties. 

Other  questions  in  the  case  do  not,  we  think,  demand  anj 
discussion. 
Order  affirmed*  


Ck>NTiucr  or  BmrsmuHca  ahd  thi  Rmmsdms  or  tbi  Paitj 
Is  not  the  purpoM  of  thia  note  to  gi^e  any  epeoUl  attention  to  that  part  «f 
the  law  of  reinraranoe^  called  doable  ineoranoe^  or  to  that  eondiiioa  of 
thing!  whereby  an  old  oompany  eella  oat  to  a  new  one,  or  beoomee  oooaoli- 
dated  with  it^  ao  that  the  new  oompany  becomei  liaUo  diiecUy  to  the  insured. 
''Thronghont  the  modem  treatises  in  all  langnages,  reassnranoe  is  distiii* 
gnished  from  doable  insazanoe,  which  is  a  oontraot  entirely  different "«  Horn 
w,  MtOual  8af€i^  Im.  Oo.»  I  Sand.  137,  14a.  Other  insaranoe  is  tnated  ia 
the  momographio  notes  to  Ftmk  ▼•  MmneBOta  Fiarmer^  if  at  Fkm  Amm.  /as.  Oo^ 
4S  Am.  Bep.  221-*223;  Thomas  ▼.  BuUden*  MmL  JSrs  ln§.  Ox,  90  Asl  Bepw 
811M28)  and  the  liabilities  ol  saocessire  insorers  Is  disoossed  in  the  bmbo- 
graphio  note  to  AUkmc$  tie,  Amur.  Oo.  ▼.  LohMomm  StaiB  /as.,  28  Am. 
Deo.  121-12ft.  This  note  is,  therefore,  oonfined  to  a  treatment  ol  the  law  «f 
those  oases  in  whioh  a  risk  taken  by  one  insaranoe  oompany  Is  leinsoied  im 
another  oompany. 

Nature  of  Cwinui — Ouatom, — One  who  has  assanMd  s  liability  ondsff 
an  insaranoe  polioy  may,  for  pmdential  or  other  reasons,  oontraot  with 
another  to  relieve  him  from  that  liability,  and  tbke  it  upon  himself.  Hub 
Is  reinsaranoe.  The  praetioe  of  reinsaring  is  now  a  oommon  oos^  and  the 
policy  of  reinsuranoe  is  a  Talid  oontraott  Mamtfadurere*  In$,  Co.  ▼.  Wuturm 
Amur,  Ob.,  146  Mass.  419-423;  HerehenraJth  ▼.  ^merioon  MtOwd  Ine,  Co.,  t 
Barb.  Ch.  63;  Merry  ▼.  Prince,  2  Mass.  176;  Delaware  ine,  Co,  ▼.  Qvofar 
City  Ine,  Co*,  8  Grant  Gas.  71.  A  oontraot  of  reinsaranoe  to  the  wholo 
extent  of  the  original  insnrer's  liability  is  valid,  in  the  abeenoe  of  nsage  em 
stipalation  to  the  oontrary:  Inaurance  Co»  ▼.  Hiberfua  Ins,  Co,,  140  U.  SL 
666.  The  cnstom  among  anderwriters  in  the  oity  of  New  Orlean%  with 
respeot  to  reinsurance,  is  to  divide  the  risk  and  not  take  the  whole  of  it| 
and  when  the  application  is  silent  this  is  always  nndentood:  Louiaiamm 
MuL  Ine.  Co,  ▼.  New  Crleane  Ine,  Co,,  18  La.  Aon.  246;  Xgam  ▼•  Firemem'e 
ins.  Co.,  27  La.  Ann.  368.  Bat  an  open  polioy  of  insaranoe^  exeeated 
in  one  state  and  sent  to  another,  and  taking  effect  by  acoeptanoe  of  risks 
under  it  by  the  insurer's  agent  there,  is  not  affected  by  local  usage  of 
the  place  where  it  was  executed:  Ineuranee  Co,  ▼•  Hibemla  ine,  Co.,  140 
U.  8.  666.  Beinsurance  in  New  York  ii  also  held  to  be  a  valid  oontraot 
both  as  to  fire  and  marine  policies.  The  risk  assumed  by  the  first  insurers 
gives  them  such  an  insurable  interest  as  renders  tiie  reinsuranoe  a  valid 
oontractx  Delaware  Ine,  Co,  v.  Quaker  City  Ine.  Co,,  8  Grant  Gas.  71| 
Herekenrath  v.  American  Mui.  Ine,  Co,,  8  Barb.  Oh.  63.  An  insurance  com* 
pany  in  that  state  is  authorised  to  make  reinsurance,  under  the  general 
powers  conferred  to  make  contracts  of  insurance^  and  all  kinds  of  insuranoex 
Newjorhete,  Fire  Ine,  Co,  v.  New  York  Fire  Ine,  Co.,  17  Wend.  360.  Bein- 
surance is  a  oontraot  of  indemnity  to  the  reinsured,  and  binds  the  reinsurer 
to  pay  to  the  reinsured  the  whole  loss  sustained  in  respect  to  the  snbjeol 
insured,  to  the  extent  for  which  he  is  reinsurer:  Eagle  Ine,  Co,  v.  LttfayeUe 
Ine,  Co,,  9  Ind.  448;  but  the  contract  extends  no  further  than  the  risk  taksa 
by  the  original  insurer.    Ho  oannot  stipulate  for  indemni^  against  a  risk 
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which  he  has  not  assnmed:  ComnumwecM  Ins,  Co.  ▼•  Olobe  MuL  Ins,  Co,,  36 
Pa.  St.  475.  A  policy  of  reinsnranoe,  "  aabjeot  to  such  risks,  valnatioDai 
and  conditions,  including  the  risk  of  preminm  note,  as  are  or  may  be 
taken,"  by  the  original  underwriters,  ia  not  an  indemnity  against  a  loss 
incurred  on  a  different  voyage  from  that  originally  insured.  It  covers  only 
the  insurable  interest  of  the  prior  insurers:  CommanweaUh  Ins,  Co,  v.  Qkbe 
MuL  Ins,  C<K,  35  Pa.  St.  475.  There  is  no  privity  between  the  one  originally 
insured  and  the  reinsurer.  The  liability  of  the  reinsurer  ia  solely  to  the 
reinsured:  Strong  ▼.  Phanka  Ins.  Co.,  62  Mo.  289;  21  Am.  Rep.  417;  Hereh' 
enrcUh  v.  American  MtU.  Ins,  Co.,  3  Barb.  Ch.  63;  Delawartlns,  Co,  v.  QwikeT 
City  Ins,  Co,,  8  Oraut  Cas.  71;  Tonkers  etc.  Firs  Ins.  Co,  v.  Hoffman  Firs 
Ins.  O0.9  6  Rob.  (N.  Y.)  316;  JUanu/acturers*  Ins.  Co.  r.  Western  Asmer, 
€bb,  145  Mass.  419,  423.  The  law  authorizing  reinsurance  is  not  intended 
for  the  benefit  of  individual  policy  holders,  but  for  the  benefit  of  the  whole 
company  insured:  CiMsserlff  v.  MannerSp  48  How.  Pr.  219;  and,  it  being  com- 
petent for  an  insurance  company  to  reinsure  upon  its  risks,  it  may  transfer 
its  property,  inclnding  premium  notes,  as  a  consideration  therefor:  Daven' 
port  Firs  Ins,  (kk  v*  Moors^  60  Iowa,  619.  The  failure  of  an  insurance  com- 
pany to  comply  with  a  law  requiring  it  to  have  a  certain  amount  of  capital 
stock,  and  a  certain  number  of  agreements  of  insurance  in  order  to  continue 
in  business,  will  not  prevent  it  from  indemnifying  itself  by  reinsurance  for 
risks  already  assured}  Davenport  Fire  Ins,  Co.  ▼•  Moore,  60  Iowa,  619.  An 
insurable  interest  can  spring  from  a  prior  insurance,  and  may  arise  from  a 
time  policy  as  well  as  from  any  other:  PhiladeipJiia  Ins,  Co.  ▼•  Washington 
Ins,  Co.,  23  Pa.  St.  250;  Herckenrath  v.  American  Mut,  Ins.  Co.,  8  Barb. 
Ch.  63,  70;  Manufacturer^  Ins.  Co,  ▼.  Western  Asaur,  Co.,  145  Mass.  419. 
Hence  reinsurance  is  but  a  modification  of  the  contract  of  insurance,  in 
which  the  thing  insured  is  the  same  as  in  the  original  policy;  but  the  sub- 
ject of  indemnity  is  the  risk  assumed  by  the  first  insurer:  FaanM  Ins,  Co*s 
Appeal,  83  Pa.  St  396,  407.  The  insurer's  risk  is,  therefore,  the  sole  object 
of  reinsurance,  and  forms  the  consideration  of  a  new  and  independent  con- 
tract, distinct  from  and  unconnected  with  the  original  insurance:  Jackson 
V.  SL  Paul  etc.  Ins.  Co,,  99  N.  T.  124,  130;  New  7ork  etc  Firs  Ins,  Co.  v. 
New  Tark  Fire  Ins.  Co.,  17  Wend.  359. 

It  is  sometimes  required  by  statute  that  life  insurance  companies  shall, 
upon  discontinuing  business,  reinsure  their  policy  holders  in  a  solvent  com- 
pany: Alliance  MtU.  Life  etc  Society  ▼.  Welch,  26  Kan.  632.  A  contract  of 
reinsurance  under  a  charter  not  expressly  giving  power  to  reinsure  is  not 
nUra  vkres  where  the  charter  is  made  subject  to  a  general  insurance  act 
which  does  authorise  reinsurance:  Fame  Ins,  Co's  Appeal,  83  Pa.  St.  396,  407. 
A  contract,  however,  by  a  mutual  benefit  association  to  pay  the  death  losses 
of  another  association  in  consideration  of  the  transfer  of  the  assets  and 
membership  of  such  other  association,  is,  in  the  absense  of  express  authority 
in  its  articles  of  incorporation,  ultra  vires  and  void:  Ihnss  v.  Guaranty  L\fe 
i4sMk,  87  Iowa,  733;  43  Am.  St.  Rep.  418.  The  better  opinion  aeems  to  be 
that  a  contract  for  reinsurance  is  not  within  the  statute  of  frauds  as  a  con- 
tract to  answer  for  the  debt  or  default  of  another:  BarClettv,  Fireman's  Fund 
Ins.  Co.,  77  Iowa,  155;  Commercial  MuL  Marine  Ins,  Co,  ▼.  Union  MuL  Ins, 
Co,,  19  How.  318,  321;  though  the  contrary  haa  been  held:  Bganr,  Fire* 
man's  Ins,  Co,,  27  La.  Ann.  368.  These  cases  refer,  of  course^  to  the  prom, 
ise  to  issue  the  policy  of  reinsurance,  and  the  better  ruling  is  based  upon 
the  principle  that,  at  common  law,  a  promise  for  a  valuable  consideration 
to  make  a  policy  of  insurance  is  no  more  required  to  be  in  writing  than  • 


444  Barnes  v.  Hekla  Fibb  Ins.  Co.  [Minn. 

promiBe  to  execute  and  deliver  a  bond,  or  a  bill  of  exchange,  or  a  oegotiable 
note:  Commercial  Mat,  Marine  Ina.  Co,  r.  Utdon  MttU  /m.  (7a,  19  How.  818, 
821.  No  distinction  eiista  between  policies  ol  reinsurance  and  other  or 
first  policies  in  respect  to  the  nature  or  extent  of  the  proof  required;  and 
an  inaccurate  description  of  property.in  a  policy  of  reinsurance,  will  not 
necessarily  defeat  it.  If  a  mistake  has  been  made  as  to  the  location  of  the 
property  insured,  extrinsio  evidonoe  may  be  let  in  to  identify  the  place: 
Tonker$  He.  Fire  fn$.  Oo.  ▼.  Hoffman  Fire  Itu.  Co,,  6  Bob.  (N.  Y.)  810.  The 
insured,  in  a  policy  of  reinsurance,  means  the  reinsured:  Carringion  ▼•  OSom* 
mereial  tie.  Ine.  Co,  1  Bos  w.  152.  It  is  not  competent  to  limit  the  contract  of 
reinsurance  by  proof  of  a  usage  whereby  the  reinsurer  pays  the  same  propor- 
tion of  the  entire  loss  sustained  by  the  original  insured  that  the  sum  reinsured 
bears  to  the  first  insurance  written  by  the  reinsured.  The  indiscriminate 
resort  to  testimony  of  usages  and  cuatoms  of  trade  to  control  the  oonstmo* 
tion  and  the  results  of  contracts  *'  is  liable  to  dangerous  abuses,**  and  such 
testimony  is  to  be  admitted  with  great  caution:  Hone  ▼•  Mutual  Safety  Ine. 
C0.9 1  Sand.  137.  One  who  obtains  a  policy  of  reinsurance  is  bound  to  oom- 
mnnicate  all  facts  within  his  knowledge,  and  to  oonceal  no  fact  material  to 
the  risk.  A  violation  of  these  requirements  will,  as  in  cases  of  original 
insurance,  render  the  policy  of  reinsurance  void:  New  York  etc*  Fire  Ine.  Co, 
r.  New  York  Fire  Ine.  Co,,  17  Wend.  359.  If  the  original  insurer  has 
specific  information  it  roust  be  oommunicated  specifically.  He  must  see  to 
it  that  the  reinsurer's  knowledge  is  substantially  as  full  and  particular  as 
his  own:  ^un  MuL  Ins.  Co.  ▼•  Ocean  Ine.  Co.,  107  Q.  H.  485,  505,  510.  The 
oonrti  however,  were  divided  in  opinion  on  this  point,  and  Justices  Miller, 
Waite,  and  Bradley  dissented  from  the  majority  opinion  on  the  ground 
that  it  proceeded  an  upon  erroneous  view  of  the  principles  of  reinsurance,  and 
placed  the  reinsurer  in  the  exact  condition  of  a  joint  insurer,  or  of  an  origi- 
nal insurer  of  the  risk  of  the  party  first  insured.  "In  point  of  fact."  said 
Mr.  Justice  Bradley,  "  the  Sun  company  insured  the  Ocean  company  against 
the  risk  which  the  latter  had  inourred  by  its  policies,  and  unless  there  was 
misrepresentation,  fraud,  or  intentional  concealment  by  the  Ocean  com- 
pany, the  Sun  company  should  pay  the  loss  which  the  other  sustained, 
and  against  the  hazard  of  which  it  agreed  to  insure  the  0(iean  company. 
The  long  course  of  dealing  between  the  two  companies  showed  that  the  Sun 
company  was  in  the  habit  of  reinsuring  for  the  Ocean  company  without 
inquiry  into  the  particulars  of  the  risk,  and,  in  this  case,  there  was  no  reason 
for  any  special  communication  of  the  circumstanoes  of  the  risk  by  the  Ocean 
to  the  Sun  company." 

JRiek —  What  Included  in.— Reinsnranoe  may  be  for  a  less  risk  than  the 
original  insurance,  but  not  for  more:  Philadelphia  Ine,  Co.  ▼.  WasfungUm 
Ine.  Co.,  23  Pa.  St.  250.  And  when  two  insurance  oompanies  contract  with 
each  other  that  one  shall  share  the  loss  with  the  other,  as  to  all  risks  exceed- 
ing a  certain  sum,  the  contract  applies  to  every  risk  that  has  been  written 
for  a  sum  exceeding  the  sum  so  specified:  Continental  Ine.  Co,  v.  JStna  Ine, 
Co,t  138  N«  Y.  16;  reversing  the  teirae  case,  62  Hun,  554.  In  this  case,  one 
ef  marine  insurance,  the  coutraot  was  for  one  of  the  oompanies  to  reinsure 
the  other  to  the  extent  of  one-half  the  amount  of  each  and  every  risk  which 
equaled  or  exceeded  in  value  the  sum  of  fifteen  thousand  dollars,  and  in  an 
action  upon  the  policy  it  was  held  that  the  word  "  risk"  therein  referred  to 
the  entered  or  written  value  of  the  cargo,  and  not  simply  to  such  risks  as 
after  a  loss  and  upon  adjustment,  were  found  to  equal  or  exceed  the  sum 
named;  that  it  was  the  intent  of  defendant's  contract  that  its  obligation 
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•honld  1m  eomplete  and  perfect  when  the  goods  were  entered  for  insnrmnoei 
and  not  that  the  eziBtence  of  any  contract  whaterer  shoald  b«  left  to  depend 
vpon  the  extent  of  the  lost.  So  a  contract  of  reinsnranoe  which  dearly 
inolades  only  risks  issned  by  the  first  oompany  upon  propertiea  aitnated  in 
one  state  cannot  be  extended  to  risks  taken  by  the  first  oompany  in  such 
state  on  properties  located  elsewhere:  London  etc  Fkre  ln».  Co,  ▼•  Lycoming 
Fhre  Ins,  Oo.,  105  Fa,  St.  424.  A  policy  of  reinanranoe^  limited  to  the  exoess 
of  the  original  insoxer's  risk  abore  a  certain  ram,  will  not  present  him  from 
reinsuring  himself  elsewhere  within  that  sums  InnartmoB  Otob  t.  HUmn^Im§' 
Co.,  140  U.  S.  565. 

Oeneral  Rights  and  LiabilUies  qf  JRdnsursr  and  Rekuured.-^ln  a  oontraot  of 
reinsurance  the  risk  of  the  reinsuring  company  begins  when  the  risk  on  the 
original  policy  begins,  unless  otherwise  specified,  and,  if  the  reinsuring  policy 
does  not  show  on  its  face  that  it  is  a  policy  of  reusurance,  parol  evidence  of 
the  facts  of  the  case  is  admissible  to  show  that  the  contract  is  really  one  of 
reinsurance,  and  so  fix  the  date  of  the  beginning  of  the  risk:  Philadelphia  Ltfs 
Ins,  Co,  ▼.  American  eie,  Ins.  Oo,,  23  Pa.  Sk  65,  87.  When  it  is  proWded  in 
a  eontraot  of  insurance  that  the  loss,  if  any,  shall  be  payable  **pro  rata  at  and 
in  the  same  time  and  manner  as  the  reinsured,**  the  liability  of  the  oompany 
reinsuring  accrues  at  the  same  time  with  the  liability  of  the  reinsured} 
Blaekstone  T.  Alemannia  Fire  Ins.  Co.,  56  N.  Y.  104;  4  Daly,  299.  Such  a 
provision  has  no  reference  to  the  insolvency  of  the  reinsured.  It  means  that 
the  reinsurer  shall  have  all  the  advantages  of  the  time  and  manner  of  pay* 
ment  specified  in  the  policy  of  the  reinsured:  Oashau  v.  Norikwestem  NaL 
Ins.  Co,,  5  BisB.  476,  479.  Under  an  agreement  that  the  reinsurer  shall  bo 
liable  pro  rata,  and  only  in  the  same  manner  and  at  the  same  time  as  the 
reinsured,  the  liability  of  the  reinsurer  is  limited  to  indemnity;  and  the  pro- 
Tision  as  to  time  means  that  payment  shall  be  made  by  the  reinsurer  ia 
point  of  time,  as  the  reinsured  had  contracted  to  make  it;  as  the  liability 
of  the  reinsurer  is  not  affected  by  the  insolvency  of  the  reinsured,  nor  the 
inability  of  the  latter  to  fulfill  the  original  contract  of  insurance:  Black* 
sums  T.  Almannia  Fire  Ins.  Co^  66  N.  T.  104;  4  Daly,  299;  Illinois  MnL 
Fire  Ins.  Co.  r.  Andes  Ins.  Co.,  67  HI  362;  16  Am.  Rep.  620;  Norwood  ▼. 
ResohUe  Fire  Ins.  Co.,  4  Jones  ii  S.  552;  Consolidated  etc.  Fire  Ins.  Co.  t. 
Oashmo,  41  Md.  59;  Cashau  t.  Northwestern  Nat.  Ins,  Co.,  5  Biss.  476;  Sag 
parte  Norwood,  3  Biss.  604.  The  liability  of  the  reinsurer,  except  as  lim. 
ited  by  contract^  is  the  same  as  the  original  insurer,  and  the  reinsuring 
oompany  need  pay  no  more  than  what  the  first  insuring  company  is  legally 
bound  to  pay,  as  the  contract  of  insurance  is  not  one  of  profit^  but  of 
indemnity:  3b  parte  Norwood,  3  Biss.  504.  That  a  contract  of  reinsurance 
ia  a  contract  of  indemnity  is  not  seriously  questioned,  but  what  oonstitutea 
indemnity  is,  under  some  circumstances,  a  very  serious  problem.  For 
example,  if  the  original  insurer  settles  with  the  insured  for  less  than  the 
loss  for  which  it  was  liable,  or,  if  it  is  insolvent  and  cannot  pay  in  f  nil,  how 
much  shall  the  reinsurer  be  required  to  pay?  The  weight  of  authority  sus- 
tains the  proposition  that  the  liability,  and  not  the  ability,  of  the  insurer  ia 
the  measure  of  the  reinsurer's  liability,  at  least,  where  no  final  settlement 
haa  been  made:  Ex  parte  Norwood,  3  Bias.  604;  Cashau  ▼.  Northwestern  Nat. 
Ins.  Co.,  5  Biss.  476;  Hone  t.  Mutual  Safely  Ins.  Co.,  1  Sand.  137;  Eagis 
Ins.  Oo.  r.  Lqfayeite  Ins.  Co.,  9  Ind.  443;  Oantt  r.  American  Cent.  Ins.  Co., 
68  Mo.  503;  Blaekstone  y.  Alemannia  Fire  Ins.  Co.,  56  N.  T.  104;  4  Daly, 
299;  CoMoUdated  etc  Fire  Ins.  Go.  v.  Cashow,  41  Md.  59;  Strong  ▼.  Amsri' 
«M  CealL /JUL  Co.,  4  Mo.  App.  7.    Bat  Ixk  Illinois  JHuL  Fire  Ins.  Oo.  v.  Andes 
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Ina,  Obk,  67  nL  362,  16  Am.  Rep.  620,  the  ooart  makes  a  clear  distinctioo 
between  cases  in  which  the  insurer  has  actually  settled  and  those  in  which 
full  settlement  has  not  been  made.  In  that  case  the  original  insurer  became 
liable  to  pay  to  the  insured  the  sum  of  six  thousand  dollarfl,  but  actually 
discharged  its  whole  liability  by  the  payment  of  six  hundred  dollars,  and 
the  conrt  held  that  only  six  hundred  dollars  could  be  recovered  from  the 
reinsurer.  So^  in  Inturanee  Co,  ▼.  Insurance  Co.  38  Ohio  St.  11,  48  Am. 
Rep.  418^  where  the  insurer  obtained  full  discharge  and  satisfaction  of  all 
claim  against  it  by  the  payment  of  sixty  cents  on  the  dollar,  and  in  which 
tiM  oourt  laid  down  the  rule  that  where  the  insuring  company  discharges  its 
liability  by  the  payment  of  a  leas  sum  than  that  for  which  the  original 
insurance  was  effected,  the  sum  so  paid  by  it  will  be  taken  at  the  amount  of 
damage  sustained,  and  the  measure  of  indemnity  to  be  recovered  from  the 
reinsuring  company,  if  such  sum  does  not  exoeed  the  amount  of  actual  loss, 
and  the  policy  contains  no  provision  for  prorating  loss  or  limiting  liability. 
Where  the  insuring  company  beoomes  bankrupt  at  the  time  of  sustaining 
losses,  the  reinsuring  company  may  purchase  claims  against  it  which  it  hat 
reinsured  for  the  purpose  of  using  such  claims  as  offsets  to  its  own  liability, 
and  suoholaims  so  porchaaed  will  be  a  valid  counterclaim  against  its  indem- 
nity of  reinsurance  upon  such  claims:  In  v  Okvekmd  Im,  Co,,  22  Fed.  Repw 
20a 

ACTIOSI   BT    FiBST    I^VSU RED— COMPROMISE,    SbTTLEHENT,  OR  GONTEST. — 

Judge  Story,  in  commenting  upon  the  relation  sustained  by  the  reinsurers 
to  the  reinsured,  said:  "  If  notice  of  a  suit,  threatened  or  pending,  upon 
the  original  policy,  be  given  to  the  reassurers,  they  have  a  fair  opportunity 
to  exercise  an  election  whether  to  contest  or  admit  the  claim.  It  is  their 
dnty  to  act  upon  such  notice,  when  given,  within  a  reasonable  time.  If 
they  do  not  disapprove  of  the  contestation  of  the  suit^  or  authorice  the 
party  reassured  to  compromise  or  settle  it,  they  must  be  deemed  to  require 
that  it  should  be  carried  on;  and  then,  by  just  implication,  they  are  held  to 
indemnify  the  party  reassured  against  the  costs  and  expenses  necessarily 
and  reasonably  incurred  in  defending  the  suit ":  New  York  State  Marine 
Ine.  Cfk  T.  Protection  Ine,  Ox,  1  Story,  458,  462.  Any  judgment  rendered 
against  the  reinsured  in  an  action  against  it  by  the  insured  would,  of 
coarse,  oondusively  establish  its  liability,  and  also  the  liability  of  the  rein* 
torer  upon  its  policy,  "  for  it  is  a  well-settled  rule,"  says  McKee,  J.,  in 
CommerekU  Union  Assur,  Co,  v.  American  Cent,  Ins.  Co.,  68  Cal.  430,  "that 
where  one  it  bound  to  protect  another  from  liability  he  is  bound  by  the 
result  of  a  litigation  to  which  such  other  was  a  party,  provided  he  had 
notice  of  the  litigation,  and  opportunity  to  control  and  manage  it;  the  rule 
being  tnbject  to  the  qualification  that  the  litigation  must  have  been  carried 
on  without  fraud  or  collusion,  and  conducted  in  a  reasonable  manner.* 
But  it  is  otherwise  where  there  is  no  adjudication  of  the  question  of  liabil* 
ity.  The  reinsured  may  not  defend  the  action,  although  it  has  agreed  with 
the  reinsurer  to  do  so,  and  in  its  control  and  management  thereof  it  may 
acknowledge  its  liability  by  abandoning  all  defenses  to  it,  and  compromiting 
and  tattling  with  the  party  originally  insured.  This  it  has  a  right  to  do,  so 
far  as  the  question  of  its  own  liability  is  concerned,  because  there  is  no  priv- 
ity of  contract  between  the  original  insured  and  the  reinsurer,  and  the  latter 
oannot  legally  object  to  or  prevent  such  a  compromise.  But  the  original 
insurer  has  no  power,  under  the  authority  conferred  upon  it,  to  defend  the 
action  for  the  reinsurer  and  itself,  to  compromise  and  settle  the  claim  so  at 
to  bind  the  reinsurer,  nnleat  the  latter  had  knowledge  of  the  oompromita. 
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and  conseDted  to  it  or  approred  of  it:  Commereial  Union  A$8ur,  Co.  t.  Amer- 
iecm  Cent.  Ina.  Co.,  68  Cal.  430;  OanU  v.  American  CenL  In».  Co.,  68  Mo.  608. 
A  judgmenti  however,  against  the  original  insurer  ii,  in  the  absenoe  of  f  rand 
or  oollosioiiy  binding  upon  the  reinsurer  where  he  has  notioe  of  the  sait^ 
and  an  opportunity  to  defend.  The  reinsuring  company  oan  litigate  the 
question  of  the  liability  of  the  insuring  company  bat  once,  and  the  litigation 
is  put  to  an  end  where  the  question  has  once  been  fairly  tried,  with  the 
reinsurer  made  a  party  by  notice:  Strong  ▼.  Central  Ins,  Co.,  4  Mo.  App.  7; 
OamU  V.  American  CenL  Ine.  Co.,  68  Mo.  603;  Strong  t.  Phanix  Int.  Co.,  62 
Mo.  289;  21  Am.  Rep.  417.  These  causes  show  that  the  reinsurer  is  liable 
for  the  cost  and  expenses  of  the  defense,  under  such  circumstances,  although 
he  is  not  made  a  party  to  the  record. 

Action  Against  Beinawer  by  Policy  Holder. — ^There  is  no  donbt^  as  held  in 
the  principal  case,  that  a  policy  holder  may  sue  the  reinsurer,  in  case  of 
loss,  upon  a  contract  of  reinsurance,  which  includes  a  promise  or  agreement 
on  the  part  of  the  reinsurer  to  assume  and  pay  the  losses  of  the  policy 
holders.  This  principle  has  been  applied  where  life  has  been  reinsured: 
Olen  ▼.  Hope  Mvi.  Life  Ins.  Co.,  66  N.  T.  379.  In  that  case  three  policies 
of  life  insurance,  upon  the  life  of  one  Joseph  F.  Hall,  were  issued  on  Novem* 
her  11,  1870,  by  the  Graf tsmen's  Life  Assurance  Company,  each  for  the  sum 
of  five  thousand  dollars,  payable  in  case  of  death,  within  four  years,  to  plain- 
tiffs. In  the  same  month  the  insuring  company  reinsured  its  risk  in  the 
Continental  Life  Insurance  Company  and  the  Equitable  Life  Assurance 
Society  of  the  United  States,  to  the  extent  of  five  thousand  dollars  in  each 
company.  In  May,  1872,  the  Craftsmen's  Life  Assarance  Company  entered 
Into  an  agreement  with  the  defendant  whereby  the  latter  reinsured  it  on  all 
risks  for  which  its  policies  were  outstanding  at  that  date,  and  in  which  the 
reinsurer  agreed  to  assure  all  such  policies,  and  to  pay  to  the  holders  thereof 
all  such  sums  as  the  reinsured  might  become  liable  to  pay  by  force  of  such 
policies.  The  liability  for  death  losses  was  limited  to  such  deaths  as  might 
occur  on  and  after  May  26,  1872.  Hall  died  on  June  23,  1872.  Notice 
was  furnished  to  the  original  insurer.  On  or  about  August,  1872,  the  Crafts* 
men's  Life  Insurance  Company  collected  and  received  from  the  Equitable 
Life  Assurance  Society  the  sum  of  five  thousand  dollars,  for  reinsurance^ 
and  on  or  about  October  3,  1872,  it  collected  and  received  from  the  Conti- 
nental Life  Insurance  Company  the  sum  of  five  thousand  dollars.  Plain- 
tifb  then  demanded  payment  of  their  three  policies  from  the  defendant 
company,  which  was  refused.  In  an  action  against  the  reinsurer  to  recover 
the  amount  of  the  three  policies  the  court  directed  a  verdict  for  the  plain* 
tifis,  and,  on  appeal,  the  judgment  was  affirmed,  the  court  holding  that 
defendant's  liability  was  unaffected  by  the  fact  that  the  Craftsmen's  Life 
Insurance  Company  had  collected  its  reinsurance  of  the  other  two  companiea. 
Whether  the  defendant  had  any  right,  said  the  court,  as  against  the  Crafts- 
men's company  to  demand  and  receive  the  money  paid  it  on  its  two  rein- 
surances is  not  a  question  now  before  us  for  decision,  for  with  that  questi<m 
the  plaintiffs  have  no  concern.  ''The  payment  of  those  moneys,"  said  the 
court,  "  did  not  inure  to  the  plaintiff's  benefit^  and  they  had  no  lien  upon  or 
specific  right  to  them,  and  the  fact  of  such  payment  did  not  affect  their 
right  to  resort  to  the  defendant,  under  its  contract  with  the  Craftsmen's 
company  for  their  benefit ":  See,  also,  Caken  T.  Continental  lAfe  Ins.  Co.^ 
69  N.  T.  300.  In  the  absence  of  some  special  agreement,  the  reinsurer  la 
liable  solely  to  the  reinsured:  Strong  ▼.  Phoenix  Ins.  Co.,  62  Mo.  289;  21  Am. 
Bep.  417.    Thus,  in  Carrington  T*  Commercial  etc  Ine.  Co.,  I  Bosw.  162,  tho 
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American  Matnal  Insnranoe  Company  of  Amsterdam  having  insnred  the 
plaintiff  against  loss  or  damage  by  fire»  and  having  issned  some  nineteen 
other  policies  insuring  the  like  number  of  other  persons  or  firmSi  its  ageat^ 
while  snch  policies  were  in  force,  entered  into  an  agreement  with  the  defend- 
ant company  by  which  the  latter  reinsured  the  first-named  company  upon 
twenty  specified  policies,  inelnding  that  of  the  plaintiff,  and  it  was  held  tiiat 
plaintiff  conld  not  sue  the  reinsnring  company  upon  the  contract  of  reinsure 
ance.  Snch  a  result  necessarily  follows  from  the  nature  of  the  contract  of 
reinsurance.  It  is  separate  and  distinct  from  the  one  of  original  insurance* 
there  is  no  privity  between  the  policy  holder  and  the  reinsurer;  and  the 
policy  holder  has  nothing  to  do  witii  the  contraot  of  reinsurance  unless  he  it 
connected  therewith  by  the  terms  of  the  contraot  itself. 

Actions  bt  Rbxhsitrsd  Aoaikst  RsiKSUiteR. — ^As  the  reinsurer  is  bound 
to  pay  to  the  reinsured  the  whole  loss  sustained  with  respect  to  the  subject 
insured,  to  the  extent  of  the  reinsurance,  it  is  not  necessary  for  the  rein* 
sured  to  pay  the  loss,  where  one  occurs,  to  the  first  assured  before  proceed* 
ing  against  the  reinsurer:  Bogie  /ns.  Co,  v.  LafayeUe  Ins.  Co,^  9  Ind.  443; 
OanU  v.  American  Cent  Ins.  Co.,  68  Ma  003,  534;  Blaehtone  v,  Alemannia 
Fire  Ins,  Co.,  56  N  Y.  104;  4  Daly,  299;  In  f  BddysUms  Marine  Ins.  Co., 
[1892],  2  Ch.  423;  Nonooood  v.  ^esoUUe  Fire  Ins.  Co.,  47  How.  Pr.  43;  Hon€ 
V.  Mutual  Safety  Ins.  Co.,  1  Sand.  137.  And  the  liability  of  the  latter  is  not 
affected  by  the  insolvency  of  the  reinsured,  his  inability  to  fulfill  his  own 
contract  with  the  first  insured,  or  by  any  release  of  liability  which  it  may 
kave  obtained  in  a  compromise:  Eagh  Ins.  Co.  v.  LafayetU  Ins,  Co.^  9  Ind. 
443;  Strong  v.  American  Cent.  Ins.  Co.,  4  Mo.  App.  7.  If  the  reinsured  is 
Bot  liable  on  the  original  policy  a  recovery  cannot  be  had  against  the  rein* 
snrer:  Eagle  Ins.  Co.  v.  LafayeUe  Ins.  Ch.,  9  Ind.  443.  The  contract  of  re- 
insurance is  separate  and  distinct  from  that  of  the  original  insurance,  and 
the  reinsured,  in  order  to  recover  against  the  reinsurer,  must  prove  the  fact 
and  extent  of  the  loss,  in  the  same  manner  as  the  original  insurer  must  have 
proved  it  against  him:  Tonhers  etc  Fire  Ins.  Co»  y.  Hoffman  Fire  Ins.  Co.,  6 
Rob.  (N.  T.)  316.  The  reinsurer  is  entitled  to  make  the  same  defense  to  an 
action  brought  against  him  on  the  second  policy  as  the  original  insurer 
might  have  done  on  the  first  policy:  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.,  9 
Ind.  443|  Merchants^  MuL  Ins.  Co.  v.  New  Orleans  MuL  Ins.  Co.,  24  La.  Ann. 
305,  307;  New  Tork  State  Marine  Ins.  Co.  v.  Protection  Ins.  Co.,  I  Story,  458; 
Hone  V.  Mutml  Safety  Ins.  C0.9 1  Sand.  137;  Hastie  v.  De  Peyster,  8  Oaines, 
190  &  It  is  not  necessary  for  the  reinsured  to  pay  the  loss  to  the  first 
insured  before  proceeding  against  the  reinsurer.  He  may  at  onoe  resort  to 
his  action  against  the  reinsurer,  and  to  such  action  the  reinsurer  may  make 
the  same  defense  which  the  reinsured  could  make  against  the  original 
insured;  or  the  reinsured  may  await  a  suit  by  the  first  insured,  give  notice 
of  it  to  his  reinsurer,  and,  on  being  subjected  to  damages,  recover  them, 
together  with  the  oosts  and  expenses  of  the  litigation  against  the  reinsurers 
OamU  V.  American  Cent.  Ins.  Co.,  68  Mo.  603,  534;  Eagle  Ins.  Co.  t.  Lafay^ 
etU  Ins.Co.^9  Ind.  448;  New  Tork  State  Marine  Ins.  Co.  v.  Protection  Ins, 
Co.,  1  Story,  458;  Hastie  v.  De  Peyster,  8  Gaines,  190  b;  New  Tork  Cent. 
Ins.  Co.  T.  NaUonal  Protection  Ins.  Co.,  20  Barb.  46&  But  oosts  and  other 
expenses  wantonly  and  unnecessarily  incurred,  when  there  is  no  reasonable 
ground  of  defense,  and  when  there  is  no  express  or  implied  sanction  of  the 
defense  by  the  reinsurer,  cannot  be  recovered  by  the  reinsured:  New  Tork 
State  Marine  Ins.  Co.  v.  Protection  Ins.  Co.,  1  Story,  458.  Reinsurers  are 
liable  only  for  the  amount  that  the  insurer  is  legally  liable:  Merdtants'  Mut. 
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Ins.  C<k  T.  New  Orleans  JIfvL  Ins.  Co.,  24  La.  Ann.  305,  307;  Delaware  /tiA 
€tk  ▼.  Quaker  City  Im,  Co,,  8  Grant  Cos.  71;  Strang  v.  American  Cent  Ins. 
CtKf  4  Mo.  App.  7,  27.  Iq  an  action  on  a  policy  of  reinsurance  the  trae 
measure  of  damages  is  not  what  the  reinsured  has  paid  the  original  assured, 
l>ut  what  he  is  bound,  under  his  policy,  to  pay  by  reason  of  the  loss:  CfanU 
▼.  American  Cent.  Ins,  Co.,  68  Ma  603;  Blacksione  ▼.  AUmannia  Fire  Ins.  Co., 
•66  N.  Y.  104;  4  Daly,  299;  Sirong  y,  American  Cent.  Ins.  Co.,  4  Mo.  App.  7| 
Bogle  Ins,  Co.  ▼.  laxfayeUe  Ins.  Co.,  9  Ind.  443;  Hms  ▼•  Myltual  Strfetg  Ins. 
€o.,  1  Sand.  137;  Ex  parU  Nonvood,  3  Bias.  604;  Cashau  v.  Northwestern 
NaL  Ins.  Co.,  6  Biss.  476.  The  reinsurer,  however,  is  entitled  to  all  proper 
credits.  Thas,  in  a  case  of  marine  insurance,  where  there  is  a  technical 
total  loss,  and  by  abandonment  the  salvage  passes  to  the  insurer,  and  accord* 
ing  to  its  value  practically  reduces  the  amount  to  be  paid  by  the  undor^ 
writer,  the  reiusurer  in  settling  with  the  insurer  is  clearly  entitled  to  this 
«redit:  Delaware  Ins.  Co.  ▼.  Quaker  City  Ins.  Co,,  8  Grant  Gas.  71.  If  * 
|K>licy  of  reinsurance  contains  a  provision  for  prorating  loss  or  limiting  lia* 
bilitv  the  contract  must  be  construed  and  enforced  M  other  contracts 
t>ecanse  the  same  rules  of  construction  which  apply  to  all  other  instmmentt 
Apply  equally  to  an  instrument  called  a  policy  of  insurance:  Tonkers  etc* 
Fire  Ins.  Co.  ▼.  Hoffman  Fii-e  Inn.  Co.,  6  Rob.  (N.  Y.)  316,  319.  For  example^ 
if,  in  a  policy  of  reinsurance,  the  underwriter  agrees  to  "reinsure"  and  to 
**  make  good  unto  the  reinsured  all  such  loss  or  damage  (not  exceeding  the  sum 
specified)  as  shall  happen  by  fire,  the  loss  or  damage  to  be  estimated  accord- 
ing  to  the  true  and  actual  cash  value  of  the  property  at  the  time  the  same 
shall  happen,"  the  contract  imports  on  its  face  that  the  reinsurer  is  to  make 
«  full  indemnity  within  the  amount  of  risk  taken  by  him.  And  there  being 
oo  ambiguity  in  the  terms  used,  evidence  of  a  local  custom  among  insurers 
to  pay  only  such  a  proportion  of  the  actual  loss  as  the  amount  of  reinsur. 
«nce  bears  to  the  original  policy  cannot  bo  received  to  control  the  contract 
or  reduce  the  amount  of  a  recovery  thereon:  Mutual  Safety  Ins.  Co.  v.  Hom/s^ 
^  N.  Y.  235.  On  the  other  hand,  if  the  insurer  reinsures  for  half  the 
Amount  of  his  risk,  and  a  loss  occurs,  and  the  original  insured  sues  the 
insuring  company  and  recovers  judgment,  the  reinsurer  is  responsible  for 
one-half  of  the  amount  of  the  judgment,  that  being  the  proportion  or  pre 
rata  between  the  amount  originally  insured  and  the  amount  reinsured,  agree* 
ably  to  the  terms  of  the  policy  of  reinsnranoet  Consolidated  etc  Fire  Ins.  Co» 
V.  Cojiltow,  41  Md.  69;  Blackstone  v.  Alemannia  Firs  Ins.  Co.,  66  N.  Y.  104| 
4  Daly,  299. 

A  reinsuring  company  may  be  sued  by  the  receiver  of  an  insolvent  insur* 
ing  company  for  the  full  amount  of  the  latter's  liability  without  referenoo 
to  its  assets:  JBb  parte  Norwood,  8  Biss.  604;  Oashau  t.  Northweiiem  NaL 
Ins.  Co.,  6  Biss.  476.  And  a  court  of  equity  will  take  jurisdiction  of  a  bill 
by  the  assignee  of  a  reinsured  oompany  against  the  reinsuring  oompany  to 
enforce  a  contract  of  reinsurance.  Thus  tiie  Enterprise  Insurance  Com- 
pany and  the  Fame  Insurance  Company  entered  into  a  oontnot  whereby 
the  latter  agreed  to  reinsure  the  former  on  all  its  risks  in  Ohio,  Indiana, 
Illinois,  Missouri,  Kentucky,  and  Pennsylvania,  except  Philadelphia,  and 
oxonerate  it  from  all  losses  in  one  class  of  cases  exceeding  five  thousand 
dollars,  and  in  others,  denominated  "  extrahazardous"  exceeding  two  thou- 
sand five  hundred  dollars,  and,  in  the  oases  of  dwelling-houses  or  their 
oontents,  to  contribute  for  the  payment  of  losses,  if  any,  in  various  pro* 
portions  and  amounts.  The  contract  contained  this  express  provisions 
**Tho  losses,  if  any,  are  to  be  payable  pro  rota  to  tho  Enterprise  InsoraaM 
AM.  91^  Bxp.,  Vol.  XLV.-29 
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Company,  at  saoh  time  and  in  raoh  manner  at  the  latter  oompany  may 
pay."    Lowee  cohered  by  this  agreement  ooonrred  by  the  fire  in  Chioago^ 
on  October  8  and  9,  1871.    It  wae  held  that  the  reuunred  might  go  into 
oqnity  as  eoon  as  the  cUim  arieee  npon  him,  without  waiting  to  pay  tlio 
original  inaared;  that  the  worde  **may  pay"  in  the  oontraet  meant  "liable 
to  pay";  and  that  the  sending  to  the  Fame  Insnranoe  Oompany  of  insnr- 
anoea  which  they  oaght  not  to  ha^e  had,  and  the  withholding  of  others 
which  they  shonld  have  had  nnder  the  eoutraot,  did  not.  woric  a  forfeitnro 
thereof:  Fami  /iw.  Cb's  ATppeal^  83  Pa.  St.  39(L    There  is  no  sUtnte  of 
limitations  applicable  to  courts  of  admiralty,  in  oases  of  marine  insuranoe. 
Hence^  a  reinsuring  company,  when  sued  by  the  insured  oompany,  cannot 
•et  up  the  defense  of  delay  on  the  part  of  the  plaintifl^  where  it  has  bronght 
■nit  within  a  reasonable  time  after  the  loss:  Ocean  Ins,  Ok  ▼•  Stm  MyL 
In*.  OSow,  15  Blatchf.  249.     As  a  reinsurer  merely  substitutes  himself  for  the 
original  insurer,  he  can  make  no  defense  that  the  latter  could  not.    There- 
fore^ a  representation  which  was  true  when  the  original  policy  was  made^ 
bat  was  false  when  the  reinsurance  was  made,  is  of  no  avail  to  the  rein- 
•ureri  Cohen  t.  ConHnenUU  L^e  In$.  Co,^  69  N.  7.  800.    Neither  oan  a  mia- 
representation  in  the  description  of  the  property  in  the  original  application 
be  taken  advantage  of  by  the  reinsurer.    The  risk  of  the  insurer  is  the 
object  of  reinsurance,  and  if  this  was  correctly  stated,  and  the  insurer  hae 
been  found  legally  liable  for  a  loss,  the  reinsurer  must  pays  Jaekwan  t.  8L 
Paul^M,  Im.  Co.,  99  N.  T.  124. 

CoHSTBUOTioN  AND  Bfvbot  OF  Partioulab  Clausu.— Contfaote  of  insBiw 
anoe  are  construed  as  other  contracts:  Tohbiv  fie»  Firs  Ins.  Co,  t.  Hqfmam 
Firs  Ins.  Co,t  6  Rob.  (N.  Y.)  816,  819.  And  ambiguous  language  in  an  insur- 
ance policy  should  be  construed  against  the  insurer:  Teutonia  Ins.  Co,  r, 
BayUtan  MuL  Ins.  Co.,  20  Fed.  Rep.  148.  The  subject  of  the  insurance,  in 
a  policy  of  fire  insurance,  b^ng  the  interest  of  the  original  underwriters  in 
the  preservation  of  the  property,  a  clause  inserted  in  the  policy  providing 
that^  In  esse  there  is  any  other  insurance,  pricr  or  subsequent,  on  the  prop- 
erty insured,  the  reinsured  shall  be  entitled  to  receive,  in  the  event  of  a 
loss,  only  a  proportionate  part  thereof,  refers  to  a  double  insuranoe  on  the 
same  interest^in  other  words,  to  a  double  reinsurance.  Therefore^  where 
tiiere  is  no  other  reinsurance,  the  reinsurer  is  liable,  in  the  event  of  a  loss^ 
to  pay  the  full  amount  thereof,  if  it  does  not  exceed  the  sum  mentioned  in 
his  contract:  Mutual  8af^  Ins.  Co.  T.  fToiie,  2  N.  7.  28fi.  A  stipulation 
by  a  reinsuring  company  that  their  insurance  is  "subject  to  the  same  risks, 
valuations,  conditions,  and  mode  ol  settlement  as  are  or  may  be  adopted 
or  assumed "  by  the  insuring  oompany,  overrides  a  condition  relating  to 
preliminary  proof  of  loes,  and  renders  the  furnishing  of  such  proof  to  the 
reinsurers  wholly  unnecessary.  It  not  only  dispenses  with  such  proo(  bat 
fsstens  the  responsibility  of  the  reinsurer  to  the  settlement  and  adjnatmont 
made  by  the  original  insurers  with  the  original  assured  as  to  the  amount  of 
Ices:  Consolidated  etc  Firs  Ins.  Co.  v.  Caskmot  41  Md.  09, 77.  If  a  policy  in 
the  common  form  is  used  in  a  contract  of  reinsurance,  except  that  the  weed 
*«  reinsured"  is  used  in  the  place  of  "insured,"  the  requirements  of  the  ooa« 
tract  that  the  parties  shall  give  notice,  render  an  account  signed  with  their 
own  hands  and  verified  by  their  oath,  etc.,  are  sufficiently  oomplied  with 
if  the  party  originally  insured  gives  notice,  etc.,  to  his  immodiato  insurer^ 
who  forthwith  transmits  such  notice,  etc.,  to  the  underwriters  on  the  policy 
of  reinsurance:  New  York  etc.  Fire  Ins.  Co.  v,  Nem  York  Firs  Ins.  Co.,  17 
Wend.  859i    A  clause  in  a  poliey  of  reiasnranoe  providing  that  ao 
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**  for  the  reooverjf  of  any  claim,  by  Tirtae  of  this  policy,  thai!  be  sustainabb 
VDtil  after  ao  award  shall  ha^e  beea  obtained  fixing  the  amoant  of  each 
daim,**  nor  anleas  oommenoed  within  twelve  months  after  the  loss,  does  no# 
apply  to  the  eontrmot  of  reinsurance^  and  does  not  affect  the  liability  of  the 
reinsorer,  or  the  right  of  the  insured  company  to  recoTer:  Jaekton  r»  SL 
PamlttclM.  Ctow,  99  N.  T.  124. 


Sims  t;.  Ambrioan  Steel  Barge  Compant. 

pa  MmnsoTA,  68.] 

FlLLOW-SntTAirTB— SCAVfOLD-BUILDSRS  AND  SHIP-PLATSRS^pRISUMmOV 

A8  TO  Fact.— Men  oomporing  a  crew  whose  ezclnsive  work  and  du^  il 
te  to  put  up  auoh  staging  and  ioaffolding  ai  is  needady  from  tioM  lo 
time^  for  the  use  of  workmen  engaged  in  defendant's  general  work  an4 
business,  are  not  fellow-servants  with  the  men  engaged  in  such  work 
and  business  such  as  ship-platers;  and  the  presumption  is  that  a  staging 
found  in  position  at  the  place  where  a  workman  is  required  to  perform 
hia  work,  and  upon  which  ho  is  obliged  to  stand  to  perform  it^'  wnn 
built  by  such  orew. 
Apfbal — Chanob  of  Vbmub. — Unless  some  abnse  of  discretion  is  shows  on 
the  part  of  the  trial  court  in  denying  the  defendant's  motion  for  a 
•hange  of  the  place  of  trial  for  the  oonTenience  of  witnesses  its  rutimg 
thereon  will  not  bo  considered  on  appeal,  as  the  matter  is  purely  di»> 
oretionary. 

Action  to  recover  damages  for  an  injury,  as  stated  in  tho 
opinion.  Plaintiff  claimed  that  the  negligence  of  the  builders 
of  the  staging,  in  using  an  unfit  plank,  was  defendant's  negli- 
gence, and  rendered  it  liable  to  him.  The  answer  was  a  gen- 
eral denial.  Defendant  moved  for  a  change  of  venue  to  suit 
the  convenience  of  witnesses,  but  its  motion  was  denied,  it 
claimed  that  the  plaintiff  and  the  stage-builders  were  fellow- 
servants,  and  also  claimed,  after  the  case  was  submitted,  that 
there  was  no  evidence  that  any  of  its  servants  built  the  stag- 
ing. There  was  a  judgment  for  the  plaintiff,  and  defendant 
appealed. 

Kiickdj  Cohen  d:  Shaw^  for  the  appellant. 

0.  D.  &  TAotnoa  D.  (ySrien^  for  the  respondent* 

^^  Collins,  J.  Plaintiff  was  a  ship-plater  in  defendants 
employ,  at  its  yards  in  West  Superior,  Wisconsin.  He  was 
injured  while  ^'laying  off''  steel  plates  upon  the  deck  of  a 
steam  barge  which  defendant  corporation  was  constructing  in 
said  yards.  The  deck  beams  of  steel  had  been  put  in,  but 
the  spaces  between  them  were  open.    In  order  to  do  his 
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vork,  the  plaintiff  had  to  go  upon  a  staging  made  of  two  or 
more  planks,  sixteen  or  eighteen  feet  long,  laid  upon  wooden 
horses  about  two  and  a  half  feet  high.  These  horses  rested 
on  planks  laid  down  upon  the  deck  beams.  A  plank  used 
for  staging  broke,  and  plaintiff  was  precipitated  to  the  hold  of 
the  vessel,  some  eighteen  feet,  receiving  the  injuries  com- 
plained of,  and  which  he  attributes  to  defendant's  negligence. 
Certain  it  is  that  the  plank  in  question  was  defective  and 
unfit  for  use  in  such  a  place.  A  verdict  was  rendered  against 
defendant,  and  it  appeals  from  a  judgment  entered  after  the 
denial  of  its  motion  for  a  new  trial. 

1.  There  is  nothing  in  the  assignment  that  the  court  erred 
in  overruling  defendant's  motion  for  a  change  of  place  of  trial 
for  the  convenience  of  witnesses.  There  was,  so  far  as  ap- 
pears from  the  record,  no  abuse  of  that  discretion  which  is 
necessarily  vested  in  a  trial  court  upon  the  consideration  of 
«uch  a  motion. 

2.  By  means  of  various  specifications  of  error  the  claim  is 
made  that  there  was  no  evidence  offered  or  received  which 
tended  to  show  that  the  defective  plank,  or  the  staging  in 
wiiich  it  was  found,  were  placed  in  position  by  the  men  em- 
ployed by  defendant  as  builders  of  necessary  staging,  or  by 
any  other  authorized  person.  The  plaintiff  did  not  prove  by 
whom  the  staging  in  question  was  built.  He  did  prove  that 
the  materials  were  furnished  by  defendant  and  that  the  con- 
struction of  all  staging  used  about  the  barge  was  delegated 
by  defendant  to  one  Ouinane  and  a  crew  of  from  two  to  four 
tnen,  his  assistants.  Guinane  and  his  crew  were  not  employed 
in  the  general  work  carried  on  by  defendant,  their  exclusive 
business  being  to  build  such  staging  and  scaffolding  as  might 
be  needed,  from  time  to  time,  by  other  workmen  engaged  in 
defendant's  general  work  and  ^'  business.  On  the  day  of  the 
■accident  plaintiff  had  gone  from  near  where  he  was  after- 
ward injured,  the  staging  not  being  then  in  position,  to  the 
other  side  of  the  vessel,  and  had  there  been  at  work  for  some- 
thing more  than  an  hour.  He  then  went,  with  his  helper, 
into  the  yard  for  a  mold,  which  was  to  be  used  at  the  point 
where  they  found  the  staging  built  on  their  return.  The 
helper  testified  that  it  was  put  up  while  plaintiff  and  himsell 
were  in  the  yard  after  the  mold.  So  the  facts  were  that  at 
the  time  plaintiff  was  required  to  perform  work  at  that  par- 
ticular place,  and,  necessarily,  to  stand  upon  and  use  a  stag- 
ing while  performing  it,  he  found  the  one  in  question  in 
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position,  and  need  it.  It  is  certainly  fair  to  presume  that 
this  staging  was  built  by  one  or  more  of  the  men  employed 
and  delegated  by  the  defendant  to  do  that  special  work  when 
needed,  and  whose  exclusive  duty  it  was  to  do  it,  and,  unles» 
this  is  a  fair  presumption,  we  must  infer  that  these  men  wholly 
failed  to  do  their  duty,  and  also  infer  that  a  staging  upon 
the  barge  may  have  been  erected  by  an  intermeddler.  If 
this  was  the  fact  it  was  incumbent  upon  the  defendant,  at 
least,  to  offer  to  show  it.  The  presumption  we  have  referred 
to  was  not  affected  by  proof  that  Guinane  himself  did  not  build 
the  staging,  nor  could  he  tell  who  did. 

The  cases  cited  by  defendant's  counsel,  Flynn  y.  Beebe^  9S^ 
Mass.  575,  and  Joy  v.  Winnisimmet  Co.^  114  Mass.  63,  are  not 
at  all  analogous  to  the  one  at  bar. 

3.  It  is  urged  that  within  the  rules  laid  down  in  LindvaW 
Y.  Wooda^  41  Miim.  212,  and  Fraaer  v.  Red  River  Lumber  Co.^ 
45  Minn.  235,  the  plaintiff  cannot  recover,  because  the  ment 
engaged  in  building  the  staging  were  his  fellow-servants.  In< 
each  of  those  cases,  as  well  as  in  Marsh  v.  Herman^  47  Minn.. 
537,  the  very  familiar  rule  that  the  master  is  bound  to  use^ 
due  care  in  furnishing  safe  structures  or  instrumentalitie» 
with  which  the  servant  is  to  do  his  work,  and  is  responsible- 
if,  through  his  own  negligence,  or  the  negligence  of  other  serv- 
ants employed  to  furnish  them,  they  are  unsafe,  and  injury 
results,  was  referred  to.  In  Lindvall  v.  Woods,  41  Minn.  212; 
the  defendants  were  declared  not  liable,  because  the  men  were 
all  serving  thr  same  master,  under  the  same  control,  and  alt 
engaged  in  the  same  general  work — that  of  grading  a  rail- 
road. The  trestle  which  fell  and  caused  tUe  injury  was  not 
a  ^*  structure  furnished  by  the  defendants  for  their  em- 
ployees to  work  upon,  but  was  itself  a  part  of  the  work  tho 
employees  were  employed  to  perform.  It  was  built  by  them* 
selves.  In  Eraser  v.  Red  River  Lumber  Co.,  45  Minn.  235,  it 
was  distinctly  held  that  all  of  the  men  engaged  about  defend- 
ant's lumber-yard,  whether  pilers,  scalers,  sorters,  or  meas- 
urers, were  engaged  in  promoting  the  same  common  object,, 
and  as  to  each  other,  and  as  to  every  part  of  the  common 
enterprise,  were  fellow-servants.  Attention  was  called  in 
that  opinion  to  an  important  consideration  often  overlooked^ 
it  was  said;  and  that  is,  whether  the  structure,  appliance,  or 
instrumentality  is  one  which  has  been  furnished  for  the  work 
in  which  the  servants  are  to  be  engaged,  or  whether  the  fur- 
nishing  and  preparation  of  it  is  part  of  the  work  which  they 
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are  employed  to  perform.  This  same  distinction  was  alluded 
to  in  Marsh  v.  Herman^  47  Minn.  637«  and  it  was  held  that 
where  the  general  work  in  which  several  servants  are  engaged 
includes  the  construction  or  preparation  of  the  appliances 
with  which  they  are  to  work,  such  as  constructing  a  scaffold 
•n  which  they  are  to  stand  while  at  work,  they  must  be 
deemed  fellow-servants  in  respect  to  the  negligence  of  one  of 
Ibem  while  building  such  scaffold.  The  difference  between 
the  case  at  bar  and  those  we  have  referred  to,  on  the  facts,  is 
marked.  The  latter  are  really  authorities  in  plaintiff's  favor, 
and  support  his  contention  that  the  builders  of  the  scaffold 
were  not  his  fellow-servants.  The  defendant  had  undertaken 
to  furnish  a  scaffold  upon  which  the  plaintiff  was  to  do  his 
wcHrk,  and  bad  delegated  the  construction  of  such  scaffold  to 
certain  men  who  were  employed  for  no  other  purpose.  The 
defendant  master  owed  to  plaintiff,  its  servant,  the  duty  of 
fbrnishing  to  him  a  safe  strucj;ure,  and  failed  so  to  do.  The 
•mission  and  neglect  of  Guinane  and  his  crew,  to  whom  this 
duty  had  been  specially  confided,  was  that  of  the  master,  and 
for  which  it  was  liable  to  plaintiff  in  this  action. 
Judgment  affirmed.  ^^^^^ 

FxLLOW-sicRTiiNTS:  See  monographio  note  to  Fi$h  ▼.  OentrtU  Pac  B,  JL 
Cbit  1  Am.  St.  Rep.  81-^3,  giving  profuse  illastrationi  as  to  who  are  and 
wlio  are  not  feUow-servants.  Whether  parties  are  fellow-serrants  is  not  to 
\e  determined  by  the  rank  or  grade  of  the  offending  or  injared  senranti 
hmt  is  to  be  determined  by  the  character  of  the  act  being  performed  by  the 
offending  servant:  JtMm  t.  Rtehmond  etc.  IL  B,  Ok,  89  S.  a  fi07;  89  Am. 
St.  Rep.  750. 

ArpxAL — DisoRETioMART  Actiom. — ^In  matters  where  the  lower  eoort  has 
a  aoond  legal  discretion  the  sapreme  court  will  not  control  it^  except  for  a 
lefissal  to  exercise  it»  or  abuse  thereof  if  exercised:  Enyliahr.  Smock,  34  Ind. 
115;  7  Am.  Rep.  215;  Moody  ▼.  Fleming,  4  Ga.  115;  48  Am.  Dec  210;  ITaw 
km  Ik  Mimiuota  tU,  B.  B.  Oo.,  4  Minn.  313;  77  Am.  Deo.  619. 


In  rb  State  Bane. 
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Bavbi  and  Bavkino^Tttls  to  Drafts  Lbft  at  Bakk  iob  *'Collw» 
noK  AKD  ORBDTr.''^A  deposit  being  made  by  a  eustomor  in  a  bank, 
in  the  ordinary  course  of  business,  of  money  d^fts  or  other  negotiablo 
paper,  received  and  credited  as  money,  the  title  vetts  in  tho  bank, 
which  immediately  becomes  the  owner  of  the  property  and  a  debtor  of 
the  depositor  for  the  amount.  In  the  absence  of  any  special  agreement 
this  course  of  dealing  would  be  held  to  show  conclusively  that  such  wai 
the  intention. 
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Barks  avd  BAVKiiro— Title  to  Drafts  Lvit  at  Bams  fos  '^Golliotiov 
Ajn>  Crbdit" — AoBBUfSNT.^The  qaestion  m  to  wheth«r  moaej  dnffei 
or  other  noji^otiable  paper,  depoiited  by  a  ouetomer  in  a  bank,  is  the 
property  of  the  bank,  is  really  one  of  agreement  betwe«n  the  partiei^  as 
neither  an  nnreetrioted  indorsement  of  the  paper  by  the  onstomer,  nor 
crediting  him  with  the  amount  of  his  aeoonnt^  with  the  privilege  of 
drawing  against  it,  is  eonolasive  on  the  question  of  ownership.  If  it  is^ 
in  fact,  delivered  to  the  bank  for  colleotion,  or  for  "ooUeotion  and 
eredit»*'aoreditto  the  customer  before  colleotion  will  be  deemed  merely 
provisional,  which  the  bank  may  cancel  if  the  paper  is  not  paid. 

Bahxs  and  Bankings-Bank  Holds  Dspositob's  Papbb  iob  CoLLBonoN 
AS  AOBNT,  WHBN.—If  drafts  are  left  at  a  bank  for  collection  and  credit 
under  circumstances  indicating  no  understanding  that  the  title  shall 
pass,  a  finding  is  justified  that  the  bank  holds  the  paper  for  collection, 
as  agent  of  the  depositor. 

Appeal  by  George  H.  Fletcher,  assignee  of  the  State  Bank 
of  Minneapolis,  from  an  erder  directing  him  to  deliver  to 
Osborne  &  Clark  two  drafts  in  his  possession  as  such  as- 
signee.  Osborne  &  Clark  were  lumber  dealers  in  Minne- 
apolisi  and  had  an  account  with  the  bank.  In  the  course 
of  the  business,  the  bank,  on  receiving  from  them  their 
draft  on  their  customer  in  another  place,  due  at  a  future 
day,  would  discount  it  at  the  rate  of  eight  per  cent  a  year, 
and  give  them  credit  for  the  amount*  The  bank  would  then 
forward  the  draft,  for  acceptance  and  collection,  to  some  bank 
at  the  place  where  the  customer  lived.  If  the  draft  was  paid 
at  maturity  the  money  belonged  to  the  state  bank.  If  it  was 
not  paid,  the  bank  charged  Osborne  &  Clark  in  their  account 
with  the  amount,  and  the  draft  was  returned  to  them.  Two 
drafts  were  drawn,  as  stated  in  the  opinioo,  and,  according 
to  the  usual  practice,  one  or  both  of  them  should  have  been 
charged  to  the  account  of  Osborne  &  Clark,  and  returned 
to  them.  Fletcher  was  the  assignee  in  trust  for  creditors. 
Osborne  &  Clark  filed  a  petition  alleging  that  the  two  drafts 
belonged  to  them,  and  praying  an  order  that  the  assignee 
*  deliver  them  over.  The  court  made  findings,  and  ordered 
that  the  two  drafts  be  delivered  to  the  claimants.  Proceed- 
ings were  stayed,  a  case  made,  settled,  signed,  and  filed,  and 
the  assignee  appealed.  The  discussion  on  appeal  was  upon 
the  evidence,  whether  or  not  it  supported  the  finding  of  the 
trial  court  that  the  parties  understood,  when  the  drafts  were 
drawn,  that  the  title  to  them  was  not  to  pass  to  the  bank* 

Hahn  &  Hawley,  for  the  assignee. 

J.  L,  Dobbin,  for  the  claimants* 
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199  MiTCHBLLy  J.  The  petitioners,  having  drawn  in  their 
own  fayor  two  drafts  on  third  parties,  payable  in  siztj  days, 
indorsed  them  by  unrestricted  indorsementSi  and  delivered 
them  to  the  state  bank,  of  which  they  were  customerSi  and 
with  which  they  had  an  open  and  current  bank  account  The 
bank  credited  the  amount  of  the  drafts  (less  the  interest  at 
eight  per  cent  per  annum  until  maturity)  to  the  credit  of 
petitioner's  account,  against  which  they  were  entitled  to  draw 
by  check;  but,  as  a  matter  of  fact,  they  never  did  draw  against 
it,  they  having  a  balance  to  their  credit,  when  the  bank  failed^ 
much  larger  than  the  amount  of  the  drafts. 

Before  the  drafts  were  paid,  and  while  they  were  still  In  Its 
possession,  ^'*  the  bank  failed,  and  made  an  assignment  of 
its  property  for  the  benefit  of  its  creditors.  The  petitioners 
thereupon  stopped  payment  of  the  drafts,  and  now  ask  that 
the  assignee  of  the  bank  be  ordered  to  return  them,  claiming 
that  they  are  still  their  property,  and  that  the  bank  held 
them  as  their  agent  for  collection. 

It  might,  at  first  sight,  strike  many  that  the  facts  that  the 
indorsements  of  the  petitioners  were  unrestricted,  and  that 
the  amount  of  the  drafts  was  placed  to  their  credit,  with  a 
privilege  of  drawing  against  it  by  check  would  be  conclusive 
that  the  drafts  immediately  became  the  property  of  the  bank; 
but  we  are  satisfied  that  upon  both  principle  and  authority 
there  is  no  hard  and  fast  rule  on  the  subject.  There  is  no 
question  but  that  the  general  rule  is  that  upon  a  deposit 
being  made  by  a  customer  in  a  bank,  in  the  ordinary  course 
of  business,  of  ii^oney,  drafts,  or  other  negotiable  paper,  re* 
oeived  and  credited  as  money,  the  title  vests  in  the  bank,  and 
the  money  drafts  or  other  paper  immediately  becomes  the 
property  of  the  bank;  and  the  bank  becomes  debtor  of  the 
depositor  for  the  amount 

And  if  no  other  facts  appeared  except  these  they  would  be 
held  to  conclusively  show  an  intention  of  the  parties  that  the  * 
paper  should  immediately  become  the  property  of  the  bank* 
But,  after  all,  the  question  is  one  of  the  agreement  of  the 
parties,  either  express  or  implied,  from  the  general  course  of 
business  between  them.  There  can  be  no  doubt  that,  if  a 
draft  or  other  paper  is  delivered  to  a  bank  for  collection,  the 
mere  fact  that  the  indorsement  of  the  owner  is  unrestricted 
will  not,  as  between  him  and  the  bank,  make  the  latter  the 
owner  of  the  property. 

Neither  is  it  conclusive  upon  the  question  of  ownership  of 
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the  paper  that  before  collection  the  amount  of  it  Is  credited 
to  the  customer's  account,  against  which  he  has  the  privilege 
of  drawing  by  check.  It  has  been  frequently  held,  with  tho 
approval  of  the  best  text-writers,  that  if  paper  is  delivered 
by  a  customer  to  a  bank  for  collection  or  ^  for  collection  and 
credit."  a  credit  of  the  amount  to  the  customer  before  and  in 
anticipation  of  collection  will  be  deemed  merely  provisional,, 
and  the  privilege  of  drawing  against  it  merely  gratuitous, 
and  that  the  bank  may  cancel  the  credit  or  charge  back  tho 
paper  to  the  customer's  account  if  it  is  not  paid  by  the  maker 
or  drawee:  QUea  v.  PerHnSy  9  East,  12;  Lepi  v.  National  ^'^ 
Banhy  6  DilL  104;  Batbach  v.  Frelinghuysenf  15  Fed.  Rep. 
675. 

The  right  of  banks  to  do  this  in  case  of  the  deposit  of 
checks  on  other  banks,  without  any  special  contract,  is  gen* 
erally  exercised  and  recognized.  This  is  inconsistent  with 
the  idea  that  the  tiUe  to  the  checka.  passes  absolutely  to  the- 
bank,  and  is  only  consistent  with  the  theory  that  the  bank  ia 
the  agent  of  the  customer  for  collection,  notwithstanding  tho 
credit  of  the  latter:  2  Morse  on  Banks  and  Banking,  sec  686; 
Hoffman  v.  Firat  Nat.  BanJfc,  46  N.  J.  L.  604. 

Of  course,  in  all  such  cases,  the  banker,  like  a  factor,  haa 
a  lien  for  advances  made  on  the  faith  of  the  paper,  and  con-- 
sequently  the  claim  of  the  customer  may  be  modified  by  tbo 
state  of  his  account.  No  such  question,  however,  arises  ith 
this  case;  the  balance  of  the  petitioner's  account,  independ-^ 
ent  of  these  drafts,  being  in  their  favor  at  the  time  of  the- 
failure  of  the  bank. 

The  authorities  on  this  subject  are  quite  fully  collated  in 
Morse  on  Banks  and  Banking,  section  573,  et  seq:  See,  also^ 
Paley  on  Principal  and  Agent,  91,  note;  and  Story  on  Agency,. 
sec.  228,  note  2. 

In  examinatian  of  the  cases  there  should  be  kept  in  mind 
the  distinction  between  those  where  the  paper  was  still  in  the- 
hands  of  the  bank  or  its  assignee  in  bankruptcy  and  thoso 
where  the  bank,  clothed  by  the  customer  with  the  indicia  of 
ownership,  had  transferred  the  paper  or  its  proceeds  to  a  bona 
fide  purchaser.  The  distinction  is  clear  on  principle,  and  ia 
generally  recognized  by  the  authorities. 

It  remains  to  apply  these  principles  to  the  facts  of  this  case. 
The  petitioners  commenced  doing  business  with  this  bank 
over  seven  years  ago.  When  they  opened  an  account  with 
the  bank  they  received  a  pass-book  upon  which  their  debits 
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und  credits  were  entered.  On  the  front  leaf  of  this  book  is 
the  following  statement:  *'  This  bank^  in  receiving  checks  or 
drafts  on  deposit  or  for  collection,  acts  only  as  your  agent, 
and,  beyond  carefulness  in  selecting  agents  at  other  points 
and  in  forwarding  to  them,  assumes  no  responsibility." 

The  language  of  this  statement  will  not  admit  of  the  con- 
fitruction  claimed  for  it  by  the  assignee — that  it  refers  only 
to  the  paper  left  with  the  bank  for  collection  without  credit 
to  the  account  of  the  customer.  What  was  intended  by  it  is 
best  shown  by  the  testimony  of  the  cashier  (afterward  presi« 
dent)  of  the  bank.  He  says:  *•*  **  The  intention  of  it  un- 
doubtedly is  this:  that,  if  we  should  have  to  send  the  draft  for 
collection  at  Chicago  or  Oshkosh,  or  wherever  the  case  may 
be,  and,  if  the  bank  up  there  should  send  us  paper  that  sub- 
sequently turned  out  to  be  no  good,  it  would  not  fall  on  the 
fltate  bank,  but  on  the  party  who  has  discounted  or  sold 
it  Question.  And  you  regard  yourselves  as  the  agents  of 
Osborne  &  Clark?  Answer.  In  case  the  collecting  bank 
fihould  fail  to  collect  it  They  [the  collecting  correspondent] 
might  send  a  draft  on  Chicago  or  New  York,  and  the  draft 
might  be  no  good  when  we  got  it  there.  That  is  the  reason 
that  these  lines  are  printed  in  there." 

The  purport  of  all  this  is,  that  beyond  the  exercise  of  care 
in  the  selection  of  correspondents  and  forwarding  the  paper 
to  them,  the  entire  risk  of  collection  was  on  the  customer; 
and  only  when  the  proceeds  were  actually  received  by  the 
bank  did  it  unconditionally  assume  the  relation  of  debtor 
for  the  amount.  It  is  needless  to  suggest  that  the  bank  could 
not  be  Agent  for  collection  and  owner  of  the  paper  at  the 
same  time.  The  evidence  also  is  that  there  was  no  subse- 
<]uent  conversation,  between  the  petitioners  and  the  bank 
ofiBcers  ^'changing  this  statement.''  During  the  years  that 
followed,  the  petitioners  were  accustomed  to  deposit  paper, 
and  take  credit  for  it  on  account,  the  same  as  in  the  case  of 
these  drafts;  and,  whenever  any  of  the  paper  came  back  un- 
collected, the  bank  charged  it  up  to  their  account,  or  they 
gave  their  check  for  it,  and  took  back  the  paper.  It  does  not 
appear  that  such  paper  was  ever  protested  for  nonpayment^ 
or  that  the  petitioners  ever  waived  protest  on  it,  or  that  its 
return  to  them  in  the  manner  indicated  had  any  reference 
to  any  liability  on  their  part  as  indorsers.  On  the  contrary, 
it  appears  that  this  was  done  in  accordance  with  a  general 
understanding  between  the  parties  that,  whenever  any  of  tha 
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paper  was  not  paid,  the  bank  was  either  to  charge  It  np  to 
the  petitioners'  account  or  that  they  would  give  their  check 
for  it)  and  take  it  up.  It  does  appear  that,  when  the  peti- 
tioners were  doubtful  about  paper  being  paid,  they  would 
give  it  to  the  bank  for  collection  without  taking  any  credit 
for  it  It  likewise  appears  that,  where  credit  was  giveii  for 
the  paper,  the  bank  would  enter  it  among  their  discounts; 
while,  if  no  credit  was  given,  they  would  enter  it  among  their 
collections.  But  as  this  was  a  mere  matter  of  book-keeping, 
of  which  the  petitioners  had  no  knowledge,  it  is  a  matter  of 
little  or  no  weight.  There  ^'*  is  other  evidence  having  more 
or  less  bearing  upon  the  question,  but  what  we  have  stated  is 
of  itself  sufficient  to  justify  the  findings  of  the  court  that  the 
bank  held  these  drafts  merely  as  agents  for  collection,  that  it 
did  not  assume  the  absolute  relation  of  debtor  for  the  amount 
until  collected  and  received,  and  that  the  credit  before  col- 
lection was  merely  conditional  or  provisionaL 
Order  affirmed.  

Bakks  and  Bankino—Titlb  to  Papkb  LifT  worn  GoLLionoir.— I1i« 
title  to  oommeroial  paper  left  with  a  bank  for  ooUection  passes  only  by  a 
oontraot  to  that  effect  either  proved  or  inferred  from  an  nnequivooal  oonrse 
of  dealing:  NaUonal  Park  Bank  r.  Seaboard  Bank,  114  N.  Y.  28;  11  Am. 
St.  Rep.  612;  monographic  note  to  First  If  at.  Bank  v.  Strauss,  14  Am.  St. 
Rep.  585.  So  indorsement  for  ooUection  of  a  draft  or  check  is  not  a  trans- 
fer of  the  title  to  the  indorsee,  bat  merely  constitutes  him  the  agent  of  the 
indorser  to  present  the  paper,  demand  and  receive  payment,  and  remit  th« 
proceeds.  Nor  does  a  different  result  follow  from  the  fact  that  the  indorser 
is  credited,  and  the  indorsee  charged,  with  the  amount  of  such  draft  or 
check,  where  it  appears  that  the  indorsee  does  not  become  unconditionally 
responsible  for  such  amount  until  the  draft  or  check  is  actually  paid: 
Natimial  Butchers*  etc  Bank  v.  HubbeU,  117  N.  Y.  384;  15  Am.  St  Rep.  515. 
As  an  indorsement  to  a  bank  for  collection  does  not^  as  a  general  rule,  vest 
title  to  the  property  in  the  bank,  the  owner  may  recover  it^  if  the  paper 
passes  into  the  hands  of  an  assignee  in  insolvency  oi  the  bank:  AkHn  v.  Jcmst 
MTenn.  858;  42  Am.  St.  Rep.  921;  NalOmiai  BtMer^  tio.  BwA^.  EMM^ 
117  K.  T.  884|  15  Am.  8k  B«p.  515. 
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EvABxa    V.  St.  Paul,  Minneapolis  &  Manitoba 

Railway  Company. 

[66  MlMinBOTA,  14L] 

MAflrm  AHD  Sbrtaxt— LiABiuTT  or  Mastbk  to  ▲  younmn  ior  nw 
Nbguobncb  or  ▲  Servant. — A  master  owes  no  oontraot  obligatioD  t» 
one  Tolantarily  astisting  hie  serYanta.  Such  Tolanteer  aaramea  all  tho 
riaka  inoident  to  the  aitaation,  and  cannot  recover  from  the  maatar  for 
an  injury  caused  by  a  defect  in  the  instramentalitiea  oaed,  or  by  tha 
mere  negligence  of  the  servanta. 

Master  and  Sbryant— Liabilitt  or  Master  roR  Injubt  to  VoLVNTBBm 
Through  Servant's  Neomgencs.  —  If  one  volunteers  to  aasist  tha 
servanta  of  another,  and  places  himself  in  a  position  of  danger,  tiiougb 
by  hia  own  negligence,  the  master  will  be  liable  for  a  resulting  injury 
where  hia  servants  fail  to  exercise  reasonable  care  to  avert  tha  danger, 
not  upon  the  ground  of  any  oontract  obligation,  but  upon  tha  geaaral 
duty  not  to  inflict  a  wanton  or  willful  injury  on  anothar* 

Action  by  Jennie  M.  Evarte,  as  administratrix  of  the 
•state  of  her  deceased  husband,  James  Evarts,  to  recover 
of  defendants  five  thousand  dollars  for  wrongfully  caus- 
ing his  death.  The  jury  found  a  general  verdict  for  the 
plaintiff,  and  assessed  her  damages  at  five  thousand  dollars. 
They  also  found  specially  that  the  conductor,  mentioned  in 
the  opinion,  knew,  or  in  the  exercise  of  ordinary  care  had 
reason  to  believe,  when  he  gave  the  signal  to  reverse  the 
engine,  that  Evarts  would  be  imperiled  thereby.  The  de- 
fendant appealed  from  an  order  denying  its  motion  for  a 
new  triaL 

Bentofif  Roberts  A  Brown  and  W.  E.  Dodge^  for  the  appel- 
lant 

Larrabee  Jt  Oammons,  for  the  respondent. 

144  Mitchell,  J.  This  was  an  action  to  recover  damages 
for  the  death  of  plaintiff's  intestate,  caused  by  the  alleged 
negligence  of  the  defendant  At  the  time  of  his  death  the 
deceased  was  in  the  employment  of  the  defendant  as  assistant 
timekeeper,  his  duties  being  to  keep  an  account  of  the  time  « 
of  men  at  work  upon,  and  to  make  measurements  of  materials 
used  in,  construction  work.  It  was  no  part  of  his  duty  to 
assist  in  the  operation  of  trains,  nor  had  any  conductor  of  a 
train  authority  to  direct  or  employ  him  to  assist  in  any  such 
work.  Neither  had  he  any  experience,  as  brakeman  or  others 
wise,  in  the  operation  of  trains. 

On  the  day  of  the  accident  he  was  sent  by  his  superior 
officer  from  the  office  to  a  yard  about  a  mile  distant,  with  ao 
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order  to  the  conductor  of  a  construction  train  to  bring  certain 
carloads  of  stone  to  a  place  where  construction  work  was 
going  on. 

Having  delivered  this  message  he  boarded  the  construction 
train  for  the  purpose  of  riding  back  to  the  ofiSce.  The  train 
consisted  of  thirty-five  cars — six  flatcars  loaded  with  stone 
and  twenty-nine  empty  dump-cars.  The  train  was  moving 
easterly,  and  was  made  up  as  follows:  At  the  west  end  was 
the  engine,  with  the  pilot  facing  east;  then  came  the  dump- 
cars,  and  then  the  six  cars  loaded  with  stone,  the  engine 
facing  the  cars  and  pushing  them,  the  stone  being  on  the 
front  end  of  the  train  as  it  moved  east.  The  deceased  was 
riding  on  the  rear  car  of  stone  next  to  the  dump-cars. 

When  the  train  approached  the  destination  of  the  stone 
the  conductor  in  charge  desired  to  put  the  six  cars  of  stone 
upon  one  track,  ^^'  and  the  twenty-nine  dump-cars  upon 
another  parallel  track,  without  bringing  any  portion  of  the 
train  to  a  full  stop. 

This  was  to  be  done  after  the  cars  had  attained  a  sufficient 
rate  of  speed,  by  uncoupling  the  stone-cars,  and  then  revers- 
ing the  engine,  which  would  check  the  speed  of  the  dump- 
cars,  while  the  stone-cars  would  continue  at  the  previous 
rate  of  speed,  and  pass  the  switch,  onto  the  desired  track, 
before  the  dump-cars  reached  it.  To  accomplish  this  the 
conductor  signaled  the  engineer  to  **  kick"  the  train,  in  obedi- 
ence to  which  the  latter  pushed  the  train  rapidly  ahead  at 
the  rate  of  from  seven  to  ten  miles  an  hour. 

Immediately  upon  giving  this  order  to  the  engineer  the 
conductor,  as  the  jury  found,  ordered  Evarts  to  pull  the  pin 
between  the  stone-cars  and  the  dump-cars,  and,  in  obedience 
to  this  order,  Evarts  stepped  down  between  the  stone-car  and 
the  dump-car  next  to  it,  and  stooped  down  and  pulled  the  pin. 
While  the  evidence  is  not  entirely  conclusive  on  the  point,  yet 
it  would  seem  that  Evarts,  while  pulling  the  pin  in  this  stoop- 
ing position,  stood  with  one  foot  on  each  car.  Meanwhile 
the  conductor  had  signaled  the  engineer  to  reverse  his  engine. 
The  engineer  promptly  obeyed.  This,  of  course,  suddenly 
checked  the  speed  of  the  dump-cars  with  a  jerk,  us  the  slack 
between  them  was  taken  up.  This  jerk  occurred  while  Evarts, 
still  partially  in  a  stooping  position,  was  in  the  act  of  straight- 
ening himself  up,  holding  the  pin  in  one  hand.  The  conse- 
quence was  that  he  was  thrown  U2)on  the  ground,  and  run 
over  by  the  cars  and  killed.    The  evidence  is  not  very  oleai 
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whether  at  this  time  Evarts  still  had  one  foot  on  eaoh  oar» 
or,  while  in  the  act  of  straightening  himself  up,  he  had  plaoed 
both  feet  on  the  end  of  the  dump-car.  The  defendant  claims 
that  the  evidence  shows  that  the  latter  was  the  fact  As  we 
view  the  case  the  question  is  not  one  of  importance;  but  we 
think  the  jury  would  have  been  at  least  justified  by  the  evi- 
dence in  finding  that,  so  suddenly  did  the  whole  thing  occor^ 
Evarts  was  still  substantially  in  the  same  position  when 
thrown  from  the  cars  as  when  the  conductor  signaled  the 
engineer  to  reverse  his  engine. 

The  evidence  was  also  ample  to  justify  the  jury  in  finding 
that  the  conductor  knew  Evarts'  position  when  he  gave  the 
signal  to  reverse.  In  any  event  there  is  no  assignment  of 
error  that  raises  the  question  of  its  sufficiency* 

^^*  The  negligence  charged  against  defendant  is  the  aoi 
of  the  conductor  in  signaling  the  engineer  to  reverse  the 
engine  when,  as  is  claimed,  he  either  knew,  or  ought  to  have 
known,  that  the  result  would  be  to  endanger  the  life  ci 
Evarts. 

The  theory  of  the  law,  and  doubtless  the  correct  one,  upon 
which  the  case  was  submitted  to  the  jury,  was  that,  as  to 
the  acts  he  was  then  performing,  Evarts  was  a  mere  yolun* 
teer,  and  that  the  defendant  owed  him  no  contractual  duty 
as  master. 

The  learned  trial  judge,  over  and  over  again,  In  the  most 
explicit  manner,  instructed  the  jury  that  plaintiff  could  not 
recover  unless  the  conductor,  at  the  time  he  gave  the  signal 
to  reverse  the  engine,  knew,  or  in  the  exercise  of  ordinary 
care  ought  to  have  known,  that  the  giving  of  the  signal 
*' would  result  in  jerking  Evarts  from  the  train";  **  would 
necessarily  produce  injury  to  Evarts";  **  would  result  in 
injury  to  Evarts." 

This  was  but  another  way  of  saying  that  plaintiff  could 
not  recover  unless,  with  knowledge  that  Evarts  was  in  a  dan* 
gerous  position,  the  conductor,  who  controlled  the  movements 
of  the  cars,  failed  to  exercise  reasonable  care  to  avert  the 
danger.  This  is  the  law,  even  as  to  trespassers:  Hepfil  t. 
St.  Pavi  eU.  Ry.  Co.,  49  Minn.  263.  This  duty  rests  on  no 
contract  obligation,  but  upon  the  bare  obligation,  founded 
upon  the  dictates  of  common  humanity,  to  avoid  inflicting 
a  willful  or  wanton  injury  on  another.  Had  Evarts  been  a 
mere  trespasser,  and  the  conductor  had  seen  him  in  such  a 
position  of  danger,  it  would  have  been  the  duty  of  the  con* 


Jan.  1894.]    Evartb  «•  Bt«  Paul  sra  Br.  Ca  46S 

doctor  to  exercise  reasonable  care  to  avert  it,  and,  if  he  failed 
to  do  8o,  the  defendant  would  have  been  liable.  We  fail  ta 
eee  why  a  volunteer  should  have  any  less  rights  than  a  mere 
trespasser.  Because  a  man  is  a  trespasser  or  a  volunteer 
he  is  not  therefore  an  outlaw,  so  as  to  permit  others  to  will* 
fully  or  recklessly  do  him  an  injury. 

It  is  no  doubt  the  law,  as  repeatedly  held,  that,  if  a  per* 
son  volunteers  to  assist  the  servant  of  another,  the  master^ 
as  such,  owes  him  no  duty;  that  he  assumes  all  the  ordinary 
risks  incident  to  the  situation;  and  that  he  cannot  recover 
from  the  master  for  an  injury  caused  by  a  defect  in  the 
instrumentalities  used,  or  by  the  mere  negligence  of  the 
servants:  Church  v.  Chicago  etc.  Ry*  Co.^  50  Minn.  218. 

i^v  But  it  seems  to  us  that  this  is  not  inconsistent  with 
the  further  proposition  that  if^  after  discovering  such  volun* 
teer  has  placed  himself  in  a  position  of  danger,  even  through 
his  own  negligence,  the  servants  fail  to  exercise  reasonable 
care  to  avert  the  danger,  the  master  will  be  liable.  Such 
must  be  the  law,  unless,  as  already  suggested,  a  volunteer 
occupies  a  less  favorable  position  than  a  trespasser.  There 
is  nothing  in  Church  v.  Chicago  etc.  Ry.  Co.^  60  Minn.  218, 
inconsistent  with  this;  and,  while  we  have,  found  no  case 
precisely  in  point,  there  is  nothing  inconsistent  with  it  in  any 
of  the  cases  cited  by  counsel.  It  is  sometimes  given  as  a 
reason  why  a  master  is  not  liable  to  a  volunteer  for  the  neg» 
ligence  of  a  servant,  that  a  servant  cannot,  by  his  oflScioua 
conduct,  impose  a  greater  duty  on  the  master  than  that 
which  the  latter  owes  his  servant,  and  that  a  master  is  not 
liable  to  a  servant  for  the  negligence  of  a  fellow-servant  If 
there  is  any  thing  in  this  *' fellow-servant"  doctrine  that  ha» 
any  bearing  on  the  question,  it  is  at  least  inapplicable  in 
this  state  as  to  railway  companies. 

It  strikes  us  that  the  very  ingenious  argument  of  counsel 
for  the  defendant  is  all  based  on  one  radical  fallacy,  to  wit^ 
that  in  all  respects,  and  for  all  purposes,  Evarts  is  to  be  con> 
sidered  as  a  skilled  and  experienced  brakeman,  and  there* 
fore,  if  he  did  or  failed  to  do  any  thing  which  an  experienced 
brakeman,  in  the  exercise  of  reasonable  care,  would  have 
done  or  omitted  to  do,  he  was  guilty  of  negligence  which 
would  prevent  a  recovery;  also,  that  if  the  conductor  of  the 
train  did  nothing  that  would  have  been  negligent  had  Evarts 
been  an  experienced  brakeman,  then  he  was  not  guilty  of 
any  negligence  in  this  instance* 
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To  the  first  part  of  this  proposition  it  is  suflScient  an- 
swer that  the  question  of  Evarts'  negligence  op  to  the  time 
the  condactor  gave  the  signal  to  reverse  the  engine  was 
wholly  immaterial,  under  the  theory  upon  which  the  case 
was  submitted  to  the  jury,  to  wit^  that  a  recovery  could  only 
be  had  in  case  the  conductor,  when  he  gave  the  signal,  knew, 
or  in  the  exercise  of  ordinary  care  had  reason  to  believe,  that 
Evarts  would  be  imperiled  thereby.  The  court  correctly 
instructed  the  jury  that "  although  it  may  be  deemed  an  act 
of  negligence  on  the  part  of  Evarts  to  have  gone  there  and 
performed  this  duty  as  a  volunteer,  because  dangerous  to 
any  man  unaccustomed  to  perform  it,  ...  .  yet  if,  after  he 
assumed  to  do  that  act,  even  though  he  was  negligent,  and 
the  conductor,  as  a  matter  of  fact,  saw  him  in  that  ^^  per- 
ilous position,  and  gave  the  order,  knowing  that  the  effect  of 
the  order  would  be  to  throw  him  from  the  car,  then  his  neg- 
ligence would  not  prevent  a  recovery."  To  the  matter  of 
negligence  on  the  part  of  Evarts  after  the  conductor  signaled 
the  engii)eer  we  will  refer  hereafter. 

The  second  branch  of  the  proposition,  vis.,  that  the  con- 
ductor was  not  negligent,  if  he  did  nothing  but  what  would 
have  been  proper  had  Evarts  been  an  experienced  brakeman, 
is  clearly  incorrect.  If  he  knew,  as  he  did,  that  Evarts  was 
inexperienced,  and  for  that  reason  in  greater  peril,  it  was  the 
conductor's  duty  to  regulate  his  conduct  with  reference  to 
that  fact.  A  position  might  be  perilous  to  a  young  boy  that 
would  not  be  so  to  a  mature  man;  and,  for  the  same  reason, 
the  conductor  should  reasonably  have  anticipated  danger  to 
an  inexperienced  man  like  Evarts,  when  he  might  not  have 
done  so  in  the  case  of  an  experienced  brakeman. 

The  court,  after  charging  the  jury^  as  already  stated,  that, 
even  if  Evarts  was  negligent  on  account  of  his  inexperience 
in  attempting  to  perform  so  dangerous  an  act,  this  would  not 
prevent  a  recovery  if,  as  a  matter  of  fact,  the  conductor  saw 
him  in  a  perilous  position,  and  gave  the  order  knowing  that 
the  effect  of  it  would  be  to  throw  him  from  the  oar,  added: 
*'  This,  then,  is  the  exception  to  the  rule  that  the  plaintiff 
cannot  recover  where  he  is  guilty  of  contributory  negligence; 
and  I  think  I  may  say  to  you  there  is  no  evidence  of  oon- 
tributory  negligence  in  this  case  which  you  need  consider.'' 
This  forms  the  subject  of  the  fourth  assignment  of  error.  It 
is  undoubtedly  true  that  the  action  of  the  conductor  is  to  be 
judged  by  the  facts  existing  and  known  to  him  when  he  sig- 
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naled  the  engineer,  for  he  was  not  required  to  anticipate  any 
finbeequent  and  independent  act  of  negligence  on  the  part  of 
Evarte. 

But  it  seems  to  us  quite  clear,  from  a  perusal  of  the  recordi 
that  the  only  negligence  on  the  part  of  Evarts  claimed  on 
the  trial  was  that  of  an  inexperienced  man  attempting  to 
perform  an  act  essentially  dangerous.  This  was  evidently 
the  understanding  of  the  trial  court,  and,  if  defendant  claimed 
any  other  and  subsequent  act  of  contributory  negligence,  the 
attention  of  the  court  ought  to  have  been  called  to  it  specifio- 
ally. 

But  in  any  view  of  the  case  we  fail  to  see  any  evidence  of 
negligence  on  the  part  of  Evarts  other  than  that  of  attempt- 
ing to  do  a  perilous  ^^  act  as  to  which  he  was  inexperi- 
enced— a  fact  known  to  the  conductor  when  he  gave  the 
signal. 

The  only  other  negligence  which  defendant  claims  is,  that 
he  had  placed  his  feet  on  the  end  of  the  dump-car,  when  he 
ought,  after  drawing  the  pin,  to  have  gotten  back  upon  the 
stone-car,  where  he  would  have  been  safer  when  the  jerk 
came  from  letting  out  the  slack.  If  this  were  so,  it  is  only 
what  might  have  been  reasonably  anticipated  from  an  inex- 
perienced man.  But,  remembering  that  the  burden  of  proof 
on  this  point  was  on  the  defendant,  and  that  there  is  no  evi- 
dence that  Evarts  knew,  or  had  reason  to  suppose,  that  the 
signal  to  reverse  the  engine  would  be  given  so  soon,  and  the 
further  fact  that  the  whole  thing  was  done  so  quickly  that 
he  had  not  yet  had  time  to  regain  an  erect  posture  after 
stooping  over  to  take  out  the  pin,  we  do  not  think  that  the 
jury  would  have  been  justified  in  finding  the  specific  act  of 
negligence  now  claimed,  even  if  the  question  had  been  sub- 
mitted to  them. 

When  the  jury  returned  into  court  for  further  instructions 
the  judge  charged  them  that  unless  they  could  answer  the 
third  question  intelligently  they  ought  not  to,  and  could  notj 
give  a  general  verdict,  because  the  whole  case  depended  on 
that  question.  The  question  referred  to  was:  ''Did  the  con- 
ductor know,  or  in  the  exercise  of  ordinary  care  have  reason 
to  believe,  that  Evarts  would  be  imperiled  by  the  signal  to 
reverse  the  engine?"  It  is  contended  that  this  was  errone- 
ous, for  the  reason  that  it  was  an  instruction  that  they  could 
not  render  a  verdict  for  the  defendant  unless  they  could 
answer  this  question.    Of  course,  the  instruction  is  subject  to 

Am.  Sr.  acp^  Vou  XL  v.— 30 
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this  verbal  criticism;  but  what  the  oourt  evidently  meant  was 
that  no  verdict  for  the  plaintiff  could  be  rendered  unless  the 
jury  could  answer  the  questidn  in  the  affirmative,  and  it  ia 
impossible  that  they  could  have  understood  the  instruction 
otherwise. 
Order  affirmed.  

Mabtbr  and  SBavAMT^VoLUHTBiaa — One  who  Mrfiti  the  Mrraati  of 
a  master,  merely  m  a  ToIuDteer,  cannot  reoorer  from  each  master  for  an 
injury  reoeiYed  by  him  through  the  nogligenoe  of  snob  serrant:  See  note  to 
Fox  w.  Sand/ard,  07  Am.  Dec  697;  Fhwer  v,  PeMnt^b/aniaB.  R.  Oo..  Se  Pla. 
St  210;  8  Am.  Bep.  251;  New  Orleant  e(c  R.  S.  Co.  r,  ffanimm,  48  Miss. 
112;  12  Am.  Rep.  360.  Conira:  Sirtei  RaUwap  Co.  ▼.  BoUoh,  43  Ohio  St  224; 
64  Am.  Rep.  803,  and  note.  If,  when  injured,  he  was  aoting  in  fnrtberaooe 
of  his  own  or  of  his  master's  business  he  may  reoover:  Boimer  ▼.  Brpamit  79 
Tex.  640;  23  Am.  St  Rep.  361,  and  note.  One  who  is  a  volnnteor,  or  in  a 
matter's  employment  at  the  request  of  the  latter's  Mrrant  or  foreman,  la  nol 
a  trsapasser,  and  he  is,  for  the  time  being,  the  servant  of  the  master,  and 
•ntitlod  to  the  same  protection  as  hit  other  serrantsi  Johmm  V.  AMtmi 
WtHmr  Co..  71  Wis.  66S;  6  Am.  St  Rep,  243b 


Marks  v.  Marks. 

(MMnm»)TA,96l] 
IhvoaoB— <7buil  ahd  iMHUiCAir  TaaATMnrr.— Hi-treatment  hf  Ilia  liw* 
band,  long  continued,  and  consisting  of  continual  scolding  and  faol^ 
finding,  the  use  of  unkind  language,  and  of  many  other  little  auts,  if 
studied  and  malicious,  and  the  wife  is  sensitiTe,  may  be  cruel  and  inhu- 
man treatment  if  it  has  a  serious  effect  on  her  health,  or  oauses  her 
great  mental  suffering;  but^  to  be  a  ground  for  divorce,  the  effect  on  her 
must  be  of  a  serious  character.  It  is  error  to  refuse  to  admit  evideaoe 
of  such  acts  in  an  action  for  divorce,  although  no  act  of  vlolenoe  ia 
proved,  or  any  act  which  would,  of  itMl^  prove  emel  and  inhimsi 
treatment 

F.  B.  Harif  for  the  appellants 

Shaw  A  Cray,  for  the  respondent. 

*^*  Canty,  J.  This  is  an  action  for  divorce  on  the  ground 
of  orael  and  inhuman  treatment.  The  complaint  aliens  at 
great  length,  that,  during  the  eleven  years  of  married  life 
in  which  the  parties  lived  together,  the  defendant  did  con- 
stantly worry,  annoy,  and  subject  her  to  personal  indignity, 
and  did  daily,  by  a  systematic  course  of  ill-treatment,  abuse 
her,  use  unkind  language  toward  her,  and  find  fault  with 
her;  that  he  was  in  the  habit  of  berating  her  for  hoora  at  a 
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time,  and  often  after  they  retired,  until  the  small  hours  of 
the  morning,  thereby  depriving  her  of  sleep,  rest,  peace,  and 
quiet.  It  also  states  many  other  acts  of  a  similar  character, 
but  states  only  one  act  of  violence  on  his  part,  and  alleges 
that  by  reason  of  such  ill-treatment  her  health  was  greatly 
injured,  and  her  nervous  system  shattered. 

On  the  trial  the  plaintiff  called  the  defendant  for  cross- 
examination,  under  the  statute  which  provides  that  either 
party  may  so  call  the  other.  On  such  cross-examination 
the  witness  was  asked  such  questions  as:  *' After  you  were 
married  you  immediately  had  trouble?''  '*When  did  yoa 
have  your  first  quarrel  with  your  wife?"  "Did  you  at  any 
time  have  trouble  with  your  wife?"  "How  was  it  as  to  fre- 
quency?"  ^  Did  you  ever  see  your  wife  in  tears  during  that 
winter,  from  October  to  March?" — and  other  questions  of 
the  same  character.  To  each  of  these  questions  the  defend- 
ant's  counsel  objected,  on  the  ground  that  the  same  was 
incompetent  and  immaterial,  an4  the  objections  were  all 
sustained  by  the  court.  The  court  stated  that,  before  the 
plaintiff  would  be  allowed  to  go  into  these  matters,  she  must 
first  prove  some  act  of  violence,  or  some  one  act  that  would  of 
itself  prove  cruel  and  inhuman  treatment.  Plaintiff's  coun- 
sel stated  that  he  could  not  do  this,  but  could  prove  all  the 
other  allegations  of  the  complaint;  and  this  the  court  re- 
fused to  permit  him  to  do,  either  on  such  cross-examination 
or  by  other  witnesses  subsequently  called.  Thereupon  the 
plaintiff  rested,  and  the  court  dismissed  the  action.  We  are 
of  the  opinion  that  the  court  erred  in  ruling  out  this  evi* 
dence.  While  the  court  should  act  with  great  caution  in 
granting  a  divorce  on  evidence  of  this  character,  where  no 
***  acts  of  violence  are  proven,  still  such  evidence  may  be 
sufiBcient.  Such  a  course  of  ill-treatment,  long  continued, 
where  the  acts  of  the  husband  are  studied  and  malicious^ 
and  the  wife  is  sensitive,  may  be  cruel  and  inhuman  treat- 
ment if  it  has  a  serious  effect  on  her  health,  or  causes  her 
great  mental  suffering;  but  the  effect  on  her  must  be  of  a 
serious  character. 

The  evidence  was  competent,  and  should  have  been  ad- 
mitted. Whether  there  was  sufiBcient  of  it  when  it  was  all 
received  to  entitle  plaintiff  to  a  divorce  is  another  question. 

For  these  errors  the  order  denying  the  motion  tost  a  new 
trial  should  be  reversed.    It  is  io  ordered. 
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Mabkiaob  ahd  DivoBOB^CRiTBLrr.— What  aoto  of  •  spooM  oonstitate 
extreme  cruelty  within  the  meaning  of  a  ttatnto  making  this  a  growid  lor  • 
^iToroe  cannot  bo  defined  with  preoiiioo«  bnt  oaoh  oooo  is  to  bo  dofcorminod 
ow)oording  to  its  own  peculiar  cizonmstanoes  by  the  oonrt  or  jnry,  keeping 
4dwaya  in  view  tho  intelligence,  apparent  refinement,  and  delicaey  of  oenti- 
«Dont  of  the  complaining  party:  Fleming  y.  Flemhtg,  960aL  490;  21  Am.  St. 
fiep.  124^  and  note^  showing  that,  in  tho  abeonoe  of  bodily  riolonoo  hf  m 
irasband,  in  order  to  entitle  a  wife  to  a  divoroe,  she  must  show  meh  emel 
treatment  ao  produces  a  degree  of  mental  anguish  which  threatens  to 
impair  her  health.  The  general  rule  is,  that  aets,  to  oonstitnte  omol  treat 
tnent^  must  injure  or  endanger  life,  limb^  or  hoslth,  or  oroate  a  reasonable 
Apprehension  of  such  injury:  See  monographic  notes  to  Poor  r.  Aor,  S9 
AuL  Dto.  674-679;  MorrU  ▼•  MorriM,  73  Am.  Dea  627. 


Galloway  v.  Ghioaqo,  Milwaukbb  &  St.  Paul 

Railway  Company. 

[66  MlUNlOOTA,  S4ft.] 

BailboadComfan IBS— Liability  or,  roR  Injury  Caused  bt  ICail  Aanri^ 
Throwing  Loaded  Mail-bao  rROM  Train.— While  a  railway  company 
has  no  right  to  interfere  with  a  mail  agent  in  the  disoharge  of  his  offi* 
eial  duties,  its  duty  is  to  prevent  him,  while  on  its  trains  and  premises 
from  continuing  any  negligent  practice,  of  which  it  has  notice,  and 
which  is  liable  to  cause  injury  to  passengers  and  others  lawfully  thoro. 
Throwing  loaded  mail-bags  out  of  a  moving  train  upon  a  platform  ooon* 
pied  by  the  public  is  of  itself  a  negligent  and  dangerous  praotioo^  and, 
where  injury  results  from  it,  the  company  may  be  charged  with  negli* 
gence,  without  showing  that  a  like  injury  occurred  on  soma  formsr 
oocasion. 
IGBSSIYB  Vbrdiot— Mail-bao  Thrown  vrom  Train. — A  verdict  for  tea 
thousand  dollars  damages  for  being  struck  and  injured  by  a  mail-bsg 
thrown  from  the  mail-car  of  a  moving  railroad  train  by  a  United  States 
snail  agent  while  slowing  up  at  the  platform  of  a  passenger  statioa  is 
Slot  excessive  where  the  evidence  shows  that  the  company  had  notios 
•oi  tho  practice  of  throwing  out  loaded  maiUbags,  and  that  tho  rosolt 
one  which  might  reasonably  have  been  anticipated. 


Appeal  by  the  defendant  railroad  company  from  an  order 
'denying  its  motion  for  a  new  trial. 

FlandraUj  Squires  &  CuteJiean^  W.  JOT.  Narrii^  and  F,  W. 
Jtoot^  for  the  appellant 

Davii^  Kellogg  Jt  Severance^  for  tbe  respondent 

^**  Mitchell,  J.  This  was  an  action  for  personal  injurlec 
^tocasioned  to  the  plaintiff  by  being  struck  by  a  mail«bag 
thrown  by  a  United  States  mail  agent  from  a  mail*car  be* 
longing  to  tbe  defendant  '^"^  on  one  of  its  passenger  trains 
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at  the  station  on  its  road  at  Durand,  Wisconsin.  At  thi» 
station  the  railway  track  runs  north  and  south,  and  the  de- 
pot and  platform  adjoin  it  on  the  west  The  platform  is  or 
the  width  of  twelve  feet  on  all  sides  of  the  depot,  and  of  tha> 
width  of  eight  feet  extends  along  the  track  in  two  wings — 
one  to  the  south  about  seventv-dve  feet,  and  one  to  the  nortb> 
about  one  hundred  feet  to  the  south  line  of  a  street  whicb- 
crosses  the  railway  at  right  angles.  The  principal  part  of 
the  village  lies  north  and  west  of  the  station.  The  passenger 
train  run  on  this  road  consisted  of  an  engine  and  tender^ 
mail  and  express  car,  baggage-car,  and  two  passenger-coaches^ 
in  the  order  named;  the  mail  end  of  the  combination  car 
being  next  the. tender,  the  entire  length  of  the  train  being;; 
about  equal  to  the  entire  length  of  the  platform.  Trains^ 
from  the  south  usually  stopped  so  that  the  nose  of  the  engineu* 
would  be  ten  or  fifteen  feet  beyond  the  north  end  of  the  plat* 
form,  out  on  the  street  crossing. 

On  the  day  in  question  the  plaintiff  came  from  the  village 
to  the  station,  accompanying  a  young  girl,  for  the  purposei 
of  seeing  her  safely  upon  the  north-bound  passenger  train;. 
Approaching  the  station  from  the  north,  she  stepped  up  out 
the  north  end  of  the  platform  just  as  the  train  was  pull- 
ing in  from  the  south,  and  walked  hurriedly  along  towards 
the  south  end  of  the  platform,  where  the  passenger-coaches 
would  be  when  the  train  stopped;  and,  as  she  claims,  when 
she  had  reached  a  point  on  the  platform  some  twenty  or 
twenty-five  feet  from  the  depot,  she  was  struck  by  a  small 
Back  thrown  from  the  mail-car  while  the  train  was  still  in 
motion. 

Inasmuch  as  the  mail  agent  was  not  the  servant  of  ther 
defendant,  it  is  not  claimed  that  the  railway  company  woulcl 
be  liable  for  his  negligence,  however  gross,  on  this  occasiont 
only. 

To  render  it  liable,  as  negligent,  for  the  negligence  of  the- 
mail  agent,  this  government  employee  must  have  practiced  % 
dangerous  method  of  discharging  mail-sacks  on  the  platform 
at  this  station  so  habitually  or  so  frequently  as  to  charge- 
the  company,  as  part  of  its  duty  to  its  passengers  and  others 
occupying  its  depot  platform  by  its  invitation  or  license,  witb 
notice,  actual  or  implied,  of  his  negligence  or  recklessness. 
While  the  railway  company  had  no  power  to  interfere  with 
the  mail  agent  in  the  discharge  of  his  official  duties,  yet  it^ 
was  its  right,  as-  well  as  duty,  to  prevent  him,  while  on  Urn 
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oars  and  on  its  premises,  from  continuing  any  negligent 
practice,  *^  of  which  it  had  notice,  which  was  liable  to 
cause  injury  to  passengers  and  others  lawfully  there.  The 
case  comes  fully  within  the  rule  which  enjoins  care,  not  only 
on  the  part  of  the  company's  servant,  but  also  like  care  in 
prerenting  injury  from  the  wrongful  act  of  others  whom  it 
permits  to  come  upon  its  premises. 

The  negligence  charged  against  the  defendant  is  that  it 
had  notice  of  a  long-continued  custom  of  the  mail  agents  of 
throwing  heavy  mail-bags  from  the  cars,  while  still  moving 
at  a  high  rate  of  speed,  onto  the  platform  occupied  by  per- 
sons lawfully  there,  in  such  a  reckless  and  negligent  manner 
as  to  endanger  their  safety,  and  that,  notwithstanding  such 
notice,  it  took  no  steps  to  prevent  this  negligent  practice,  or 
to  warn  people  of  the  danger. 

The  answer  admitted  that  the  platform  is  a  public  place 
for  the  purposes  of  railway  travel  to  and  from  the  station, 
and  for  the  transaction  of  railway  business  with  the  defend- 
ant^ but  denied  all  the  allegations  of  negligence  in  the  com- 
plaint. On  the  trial  the  defense  was  that  mail-bags  were 
never  thrown  from  the  car  upon  the  platform  while  the  train 
was  in  motion,  and  the  plaintiff,  instead  of  being  struck  by 
the  mail-bag,  walked  against  it,  and  stumbled  over  it,  while 
lying  on  the  platform;  and,  so  far  as  plaintiff's  right  to  re* 
cover  was  concerned,  the  case  was  tried  squarely  and  ezclu* 
sively  upon  this  issue. 

We  are  satisfied  that  the  evidence  justified  the  jury  in 
finding  that  plaintiff  was  struck  by  a  mail-bag  thrown  from 
the  cars  while  still  in  motion,  and  that  the  practice  of  throw- 
ing mail-bags  upon  the  platform  before  the  train  had  come 
to  a  stop  had  been  so  frequent  and  long  continued  as  to 
charge  the  defendant  with  notice  of  it.  It  is  not  claimed 
that  the  company  had  ever  made  any  attempt  to  stop  this 
practice,  and  it  is  expressly  admitted  that  no  notice  or  warn- 
ing had  been  given,  either  to  the  plaintiff  or  the  public,  that 
it  was  the  habit  of  mail  clerks  to  throw  out  the  mail-bags 
while  the  train  was  in  motion.  Leaving  out  of  account  ex- 
treme instances  testified  to,  the  fair  import  of  the  evidence 
produced  in  behalf  of  the  plaintiff  is  that  it  had  for  a  long 
time  been  the  practice  of  the  mail  clerks  to  throw  out  the 
mail-sacks  while  the  train  had  still  sufficient  speed  to  run 
from  ten  to  thirty  feet  after  they  had  thrown  the  sacks. 
Hence,  in  view  of  the  evidence  as  to  where  the  head  of  tho 
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engine  nsually  Btood  when  brought  to  a  fall  stop,  and  as  to 
the  length  of  the  engine  '^*  and  tender,  the  jury  was  war* 
ranted  in  concluding  that  the  act  of  the  mail  clerk  on  this 
particular  occasion  was  not  an  exceptional  one,  but  that  the 
sack  or  bag  was  thrown  out  upon  a  part  of  the  platform 
where  he  had  been  in  the  habit  of  throwing  it. 

It  follows  that,  if  this  platform  was  used  by  passengers  and 
others  rightfully  there  by  defendant's  invitation  or  license^ 
and  that  this  practice  of  throwing  out  mail-sacks  from  a 
moving  train  might  reasonably  be  apprehended  to  result  in 
injury  to  such  persons,  then  the  defendant  was  guilty  of  neg* 
iigence  which  was  the  proximate  cause  of  plaintifif's  injuries. 
It  was  not  necessary  to  charge  defendant  with  negligence  to 
show  that  on  some  former  occasion  a  like  injury  had  hap- 
pened. 

The  practice  of  throwing  loaded  mail-bags  out  of  a  moving 
train  upon  a  platform  occupied  by  the  public  is  itself  a  dan- 
gerous act,  and  the  accident  which  did  happen  on  this  occa- 
sion  was  just  such  a  one  as  might  be  reasonably  anticipated; 
at  least  the  jury  had  a  right  to  so  find:  Carpenter  ▼•  Boston 
etc  R.  H.  Co.,  97  N.  Y.  494;  49  Am.  Rep.  640;  Snow  v.  Fitch- 
burg  R.  R  Co.^  136  Mass.  552;  49  Am.  Rep.  40. 

Defendant's  main  contention,  however,  is  that,  upon  the 
arrival  of  a  train  from  the  south,  this  north  end  of  the  plat- 
form was  not  used  by  passengers,  and  that  it  had  no  reason 
to  anticipate  that  it  would  be  so  used.  Of  course,  it  stands 
to  reason  that  on  such  occasions  that  part  of  the  platform 
would  be  used  in  part  for  the  purposes  of  receiving  and 
delivering  mail,  baggage,  and  express  matter;  but  it  was 
nowhere  suggested,  either  in  the  pleadings,  or  on  the  trial,  or 
in  the  requests  to  charge,  that  the  plaintiff  was  not  rightfully 
on  this  part  of  the  platform,  or  that  it  was  not  rightfully  used 
by  the  public,  or  that  there  was  any  distinctioui  in  that  re- 
spect, between  this  and  any  other  part  of  the  platform.  On 
the  contrary,  it  seems  to  have  been  assumed  and  conceded 
throughout  the  trial  that  this  part  of  the  platform  was  right* 
fully  used  by  passengers  and  the  public  generally,  precisely 
the  same  as  any  other  part  of  it.  Moreover,  while  there  is 
very  little  direct  evidence  as  to  the  use  of  this  part  of  the 
platform  by  passengers  on  the  arrival  of  trains  from  the 
south,  yet  it  appears  all  through  the  testimony  that  it  was 
used  by  bystanders  by  the  license  of  the  defendant,  and  by 
customers  by  its  implied  invitation,  and  it  is  conceded  thai 
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plaintiff  was  lawfully  there  on  this  occasion.  All  persons 
having  duties  to  perform  incidental  '^  to  the  departure  and 
arrival  of  passengers,  and  all  persons  having  business  with 
the  company  on  its  premises  at  a  station,  are  entitled  to  the 
same  protection  as  passengers,  or  intended  passengers,  while 
there.  The  plaintiff  was  a  customer  of  the  defendant^  within 
the  essence  and  spirit  of  the  rule,  and  was  entitled  to  protec- 
tion  as  such. 

It  is  claimed  that  the  damages  (ten  thousand  dollars)  are 
excessive.  The  verdict  is  certainly  a  large  one.  The  imme- 
diate injury — a  wound  on  the  knee — seems,  in  and  of  itself, 
a  comparatively  small  one.  But  it  is  claimed,  and  the  evi* 
dence  tended  to  prove,  that  this  caused  a  nervous  shock, 
which  resulted  in  the  development  of  heart  disease,  and  in 
what  the  physicians  called  ^^  traumatic  neurosis,"  which, 
being  translated  from  Greek  into  English,  simply  means  a 
disease  of  the  nerves  caused  by  a  wound;  that  these  injuries 
are  permanent,  and  have  rendered  the  plaintiff  a  helpless 
invalid.  The  cause  might  seem  inadequate  to  produce  such 
serious  consequences.  It  is  one  of  the  class  of  cases  where 
there  is  a  chance  for  ^  malingering,"  and  where  about  the 
only  available  evidence  tending  to  prove  the  connection  of 
oause  and  effect,  aside  from  chronological  coincidence,  is  that 
of  medical  experts,  which,  it  must  be  admitted,  is  often  sub> 
ject  to  the  suspicion  of  dealing  largely  in  doubtful  specula- 
tion and  surmise.  But  it  is  well  known  that  there  are  many 
genuine  cases  of  serious  and  permanent  injuries  resulting 
from  what  at  first  seem  very  trivial  causes. 

In  this  case  the  evidence  tended  to  show  that  the  plaintiff 
was,  prior  to  this  accident,  a  healthy,  active  woman;  that 
immediately  after  the  accident  she  was  compelled  to  take  to 
her  bed,  and  has  ever  since  been  almost  helpless,  and  has 
grown  worse  rather  than  better;  and,  while  suggestions  were 
made  that  she  was  shamming,  no  substantial  evidence  was 
produced  to  support  these  assertions. 

The  expert  evidence  on  behalf  of  the  plaintiff  was  to  the 
effect  that  these  ailments  were  real,  that  they  were  the  result 
of  the  injury  complained  of,  and  that  they  were  permanent; 
and  the  defendant  produced  practically  no  evidence  to  rebut 
this.  If  the  plaintiff's  alleged  present  diseases  are  real,  and 
are  the  proximate  result  of  the  injury  (and,  under  the  evi- 
dence, we  cannot  say  that  such  are  not  the  facts),  the  dam- 
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ages  awarded  are  not  so  large  as  to  warrant  this  ooort  in 
saying  that  they  are  excessive. 

'*^  A  new  trial  was  also  asked  on  the  ground  of  newl7 
diaoovered  evidence,  but,  as  this  point  is  not  argued,  it  must 
be  deemed  abandoned.  We  may  say,  however,  that  we  have 
examined  the  affidavits  on  the  subject^  and  are  clearly  of 
opinion  that  there  was  no  error  in  refusing  a  new  trial  on 
that  ground. 

Order  affirmed.  _^___^ 

Railroadb— LiABUiirr  loa  KaoLioBiroa  of  Ohb  not  Aomro  torn  06if» 
PAirT.— A  railway  oorporatioo  is  not  Answerable  for  tho  negligence  of  on» 
of  its  employees  in  throwing  oertain  artioles  from  a  baggage-oar  while  tho 
train  was  in  motion*  and  thus  inflicting  injury  on  a  person  standing  near 
the  tradi,  if  in  so  doing  the  employee  was  not  acting  in  the  course  of  hi» 
employment^  but  was  performing  a  duty  Toluntarily  assumed  for  a  person 
other  than  his  employer,  and  from  the  performance  of  which  the  master 
derived  no  benefit:  Walker  ▼.  Hann&al  de,  R.  R.  Oa.,  121  Mo.  675;  42  Am. 
St  Rep.  647.  An  express  messenger  on  a  railway  train  is  not  the  serrant 
of  the  railroad  company,  and  the  company  is  not^  therefore,  liable  for  hie 
wrongful  acts:  LmUniOe  eie.  Bg.Oa.r.  DougUm,  S9  Misii  783;  SO  Am.  St. 
Esp.fiS2. 
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ANOB    GoMPANT. 

[06  1CniiraBOTA,86Bw] 
IWAVIt— RaOOTKBT  JTHM  OoNT&AOTS  OF  InsUKAITOS— BlTBOnr  OF  PbOOT^ 

If  the  personal  contract  of  an  infant,  beneficial  to  himself,  is  fair  and 
reasonable,  and  free  from  any  fraud,  OTerreaching,  or  undue  inflnenoo 
by  the  other  party,  and  has  been  wholly  or  partly  ezecnted  on  both 
■ides,  and  the  infant  has  disposed  of  what  he  has  received,  or  tho 
benefits  recovered  by  him  are  such  that  they  cannot  be  restored,  as  ia 
a  contract  of  insurance,  he  cannot  reoorer  back  what  he  has  paid;, 
but  the  burden  is  on  the  other  party  to  show  that  such  was  the  ohar^ 
actor  of  the  cootract. 

lavARTB — OoHTaAom  or— Rbootkbt  or  Exossa— If  the  personal  contract 
of  an  infant^  beneficial  to  himself,  is  free  from  any  element  of  fraud 
or  bad  faith,  and  is  reasonable  and  fair  except  that  his  payments  exceed 
the  Talue  of  what  he  has  received,  his  recovery  should  be  limited  to- 
such  excess. 

LunrsAHoa — IxrAHTS— VAUorrr  or  Contbaot.— A  contract  of  life  insur- 
ance between  an  infant  and  a  solvent  insurance  company,  at  the  or- 
finary  and  usual  rates,  for  an  amount  reasonably  commensurate  with 
the  infant's  estate,  or  his  financial  ability  to  carry  it^  is  a  provident, 
fair,  and  reasonable  contract^  which  it  is  proper  for  the  company  to 
make  with  him,  so  long  aa  it  practices  no  fraad  or  other  nnlawfol 
to  secure  it. 
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IirFANi«-~CoNTRA€rra  or— Frauh.— If  the  penonal  oootntot  of  an  infaiil 
inTolvai  the  elemanfe  of  actual  fraud  or  bad  faith^  at  whero  it  ti 
improvident  or  calculated  to  squander  hit  estate,  he  may  reoorer  all 
that  he  haa  parted  with  or  paid. 

Action  to  recover  the  amount  of  premiams  paid  by  an 
infant  on  an  insurance  policy.  The  plaintiff,  at  the  age  of 
•eventeen  years,  had  his  life  insured  for  twenty  years,  and 
paid  several  serai-annual  premiums  until  he  became  of  age, 
when  he  elected  to  avoid  the  policy.  He  offered  to  return  it, 
and  demanded  the  money  he  had  paid.  Upon  the  company's 
refusal  to  return  it  he  brought  this  action.  Defendant  de* 
murred  upon  the  ground  that  the  complaint  did  not  state 
facts  suflScient  to  constitute  a  cause  of  action.  The  demurrer 
was  overruled  and  the  defendant  appealed. 

Lu$kf  Bunn  A  Hadley^  for  the  appellant 

Freeman  P.  Lane  and  William  H.  Briggs,  for  the  respondent* 

STs  Mitchell,  J.  This  case  was  argued  and  decided  at 
the  last  term  of  this  court.  A  reargument  was  granted  for 
the  reasons  that  although  the  amount  was  small  the  legal 
principles  involved  were  important;  the  time  permitted  for 
argument  under  our  rules  was  brief;  the  case  was  decided 
near  the  end  of  the  term,  without  perhaps,  the  degree  of  con- 
sideration that  its  importance  demanded;  and,  on  further 
reflection,  we  are  not  satisfied  that  our  decision  was  correct. 

The  former  opinion  laid  down  the  following  propositions, 
to  which  we  still  adhere:  1.  That  the  contract  of  insurance 
was  of  benefit  to  the  infant  himself,  and  was  not  a  contract 
for  the  benefit  of  third  parties;  2.  The  contract,  so  far  as 
appears  on  its  face,  was  the  udual  and  ordinary  one  for  life 
insurance,  on  the  customary  terms,  and  was  a  fair  and  rear 
sonable  one,  and  free  from  any  fraud,  unfairness,  or  undue 
influence  on  part  of  the  defendant,  unless  the  contrary  is  to 
be  presumed  from  the  fact  that  it  was  made  with  the  infant. 

'^'  It  is  not  correct,  however,  to  say  that  the  plaintiff  has 
received  no  benefit  from  the  contract,  or  that  the  defendant 
has  parted  with  nothing  of  value  under  it.  True,  the  plain- 
tiff has  received  no  money,  and  the  defendant  has  paid  none 
to  the  plaintiff;  but  the  life  of  the  former  was  insured  for 
four  years,  and,  if  he  had  died  during  that  time,  the  defend- 
ant would  have  had  to  pay  the  amount  of  the  policy  to  his 
estate.  The  defendant  carried  the  risk  all  that  time,  and  this 
is  the  essence  of  the  contract  of  insurance.    Neither  does  it 
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follow  that  the  risk  has  cost  the  defendant  nothing  in  money, 
because  plaintiff  himself  was  not  one  of  those  insured  who 
died.  The  oase  is  therefore  one  of  a  voidable  or  rescindable 
contract  of  an  infant,  partly  performed  on  both  Bides,  the 
benefits  of  which  the  infant  has  enjoyed,  but  which  he  cannot 
return,  and  where  there  is  no  charge  of  fraud,  unfairness,  or 
undue  influence  on  the  part  of  the  other  party,  unless,  as 
already  suggested,  it  is  to  be  presumed  from  the  fact  that 
the  contract  was  made  with  an  infant. 

The  question  is,  Can  the  plaintiff  recover  back  what  he  has 
paid,  assuming  that  the  contract  was  in  all  respects  fair  and 
reasonable?  The  opinion  heretofore  filed  held  that  he  can. 
Without  taking  time  to  cite  or  discuss  any  of  our  former  de- 
cisions, it  is  sufficient  to  say  that  none  of  them  commit  this 
court  to  such  a  doctrine.  That  such  a  rule  goes  further  than 
is  necessary  for  the  protection  of  the  infant,  and  would  often 
work  gross  injustice  to  those  dealing  with  him,  is,  to  our 
minds,  clear.  Suppose  a  minor  engaged  in  agriculture  should 
hire  a  man  to  work  on  his  farm,  and  pay  him  reasonable 
wages  for  his  services.  According  to  this  rule  the  minor 
might  recover  back  what  he  paid,  although  retaining  and 
enjoying  the  fruits  of  the  other  man's  labor.  Or,  again,  sup- 
pose a  man  engaged  in  mercantile  business,  with  a  capital  of 
five  thousand  dollars,  should,  from  time  to  time,  buy  and  pay 
for  one  hundred  thousand  dollars'  worth  of  goods,  in  the 
aggregate,  which  he  had  sold,  and  had  got  his  pay.  Accord- 
ing to  this  doctrine  he  could  recover  back  the  one  hundred 
thousand  dollars  which  he  had  paid  to  the  various  parties 
from  whom  he  had  bought  the  goods.  Not  only  would  such 
a  rule  work  great  injustice  to  others,  but  it  would  be  posi- 
tively injurious  to  the  infant  himself.  The  policy  of  the  law 
is  to  shield  or  protect  the  infant,  and  not  to  debar  him  from 
the  privilege  of  contracting. 

But,  if  the  rule  suggested  is  to  obtain,  there  is  no  footing 
en  '^^  which  an  adult  can  deal  with  him,  except  for  neces- 
saries. Nobody  could  or  would  do  any  business  with  him. 
He  could  not  get  his  life  insured.  He  could  not  insure  his 
property  i^ainst  fire.  He  could  not  hire  servants  to  till  his 
farm..  He  could  not  improve  or  keep  up  his  land  or  build- 
ings. In  short,  however  advantageous  other  contracts  might 
be  to  him,  or  however  much  capital  he  might  have,  he  could 
-do  absolutely  nothing,  except  to  buy  necessaries,  because 
nobody  would  dare  to  contract  with  him  for  any  thing  else. 
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It  cannot  be  that  this  if  the  law.     Certainly  it  ought  not 
to  be. 

The  following  propositions  are  well  settled  everywhere  a» 
to  the  rescindable  contracts  of  an  infant,  and  in  that  category 
we  include  all  contracts,  except  for  necessaries:  1.  Thai,  in 
BO  far  as  the  contract  is  executory  on  part  of  an  infant, 
he  may  always  interpose  his  infancy  as  a  defense  to  an 
action  for  its  enforcement.  He  can  always  use  his  infancy 
as  a  shield;  2.  If  the  contract  has  been  wholly  or  partly 
performed  on  his  part,  but  is  wholly  executory  on  part  of 
the  other  party,  the  minor  having  received  no  benefits  from 
it,  he  may  recover  back  what  he  has  paid  or  parted  with; 
8*  Where  the  contract  has  been  wholly  or  partly  performed 
on  both  sides  the  infant  may  always  rescind  and  recover 
back  what  he  has  paid,  upon  restoring  what  he  has  re* 
ceived;  4.  A  minor  on  arriving  at  full  age  may  avoid  a  oon- 
veyance  of  his  real  estate,  without  being  required  to  plaoe 
the  grantee  in  $tatu  900,  although  a  different  rule  has  some- 
times  been  adopted  by  courts  of  equity  when  the  former 
infant  has  applied  to  them  for  aid  in  avoiding  his  deeds. 
Whether  this  distinction  between  conveyances  of  real  prop- 
erty and  personal  contracts  is  founded  on  a  technical  role,  or 
upon  considerations  of  policy  growing  out  of  the  difference 
between  real  and  personal  property,  it  is  not  necessary  here 
to  consider;  6.  Where  the  contract  has  been  wholly  or  partly 
performed  on  both  sides,  the  infant,  if  he  sues  to  recover 
back  what  he  has  paid,  must  always  restore  what  he  has 
received,  in  so  far  as  he  still  retains  it  in  specie;  6.  The 
courts  will  always  grant  an  infant  relief  where  the  other  party 
has  been  guilty  of  fraud  or  undue  influence.  As  to  what 
would  constitute  a  sufficient  ground  for  relief  under  this  head 
'^^  and  what  relief  the  courts  would  grant  in  such  cases  we 
will  refer  to  hereafter. 

But  suppose  that  the  contract  is  free  from  all  elements  of 
fraud,  unfairness,  or  overreaching,  and  the  infant  hasenjoyed 
the  benefits  of  it,  but  has  spent  or  disposed  of  what  he  has 
received,  or  the  benefits  received  are,  as  in  this  case,  of  such 
a  nature  that  they  cannot  be  restored,  Can  he  recover  back 
what  he  has  paid  ?  It  is  well  settled  in  England  that  he 
cannot.  This  was  held  in  the  leading  case  of  Holme$  Y.  Blogg^ 
8  Taunt.  608,  approved  as  late  as  1890  in  Valentini  y.  CanaU^ 
24  Q.  B.  Div.  166.  Some  obiter  remarks  of  the  chief  justice 
in  Holmes  v.  Blogg,  8  Taunt  SOS,  to  the  effect  that  an  in£anl 
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could  never  recover  back  money  volantarily  paid,  were  too 
broad,  and  have  often  been  disapproved — a  fact  which  has 
aometimes  led  to  the  erroneous  impression  that  the  case  itself 
has  been  overruled:  Corpe  v.  Overton^  10  Bing.  252  (decided 
by  the  same  court),  held  that  the  infant  might  recover  back 
what  he  had  voluntarily  paid,  but  on  the  ground  that  the  con- 
tract in  that  case  remained  wholly  executory  on  pari  of  the 
other  party,  and  hence  the  infant  had  never  enjoyed  its  ben- 
efits. 

In  1  Chitty  on  Contracts,  page  222,  the  law  is  stated  in 
accordance  with  the  decision  in  Holme$  v.  Blogg^  8  Taunt  608. 
Leake,  a  most  accurate  writer,  in  his  work  on  Contracts, 
page  653,  sums  up  the  law  to  the  same  effect  In  this 
country,  Chancellor  Kent  (2  Kent's  Commentaries,  240),  and 
Reeves,  in  his  work  on  Domestic  Relations,  chapters  2  and 
3,  title  "  Parent  and  Child,"  state  the  law  in  exact  accord- 
ance with  what  we  may  term  the  ''  English  rule."  Parsons 
in  his  work  on  Contracts,  volume  1,  page  322,  undoubtedly 
states  the  law  too  broadly  in  omitting  the  qualification, 
**  and  enjoys  the  benefit  of  it" 

At  least  a  respectable  minority  of  the  American  decisions 
are  in  full  accord  with  what  we  have  termed  the  ^*  English 
rule";  See,  among  others,  Riley  v.  McMory^  83  Conn.  206; 
Adam»  v.  Beall,  67  Md.  63;  1  Am.  St  Rep.  379;  Breed  v. 
/udd,  1  Gray,  455.  But  many — perhaps  a  majority — of  the 
American  decisions,  apparently  thinking  that  the  English 
rule  does  not  sufficiently  protect  the  infant,  have  modified 
it;  and  some  of  them  seem  to  have  wholly  repudiated  it, 
and  to  hold  that  although  the  contract  was  in  all  respects 
fair  and  reasonable,  and  the  infant  had  enjoyed  the  benefits 
of  it^  yet,  if  the  '^^  infant  had  spent  or  parted  with  what  he 
had  received,  or  if  the  benefits  of  it  were  of  such  a  nature 
that  they  could  not  be  restored,  still  he  might  recover  back  ^ 
what  he  had  paid.  The  problem  with  tne  courts  seems  to 
have  been,  on  the  one  hand,  to  protect  the  infant  from  the  im- 
providence incident  to  his  youth  and  inexperience,  and  how, 
on  the  other  hand,  to  compel  him  to  conform  to  the  prin- 
ciples of  common  honesty.  The  result  is  that  the  American 
authorities — at  least  the  later  ones — ^have  fallen  into  such  a 
condition  of  conflict  and  confusion  that  it  is  difficult  to  draw 
from  them  any  definite  or  uniform  rule. 

The  dissatisfaction  with  what  we  have  termed  the  *'  Eng- 
lish rule"  seems  to  be  generally  based  upon  the  idea  that  the 
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courts  would  not  grant  an  infant  relief,  on  the  ground  of 
fraud  or  undue  influence,  except  where  they  would  grant  it 
to  an  adult  on  the  same  grounds,  and  then  only  on  the  saiiM 
conditions.  Many  of  the  cases,  we  admit,  would  seem  to  sup* 
port  this  idea.  If  such  were  the  law  it  is  obvious  that  there 
would  be  many  cases  where  it  would  furnish  no  adequate 
protection  to  the  infant.  Cases  may  be  readily  imagined 
where  an  infant  may  have  paid  for  an  article  several  times 
more  than  it  was  worth,  or  where  the  contract  was  of  an  im* 
provident  character,  calculated  to  result  in  the  squandering 
of  his  estate,  and  that  fact  was  known  to  the  other  party;  and 
yet  if  he  was  an  adult  the  court  would  grant  him  no  relief, 
but  leave  him  to  stand  tlie  consequences  of  his  own  foolish 
bargain.  But  to  measure  the  right  of  an  infant  in  such  cases 
by  the  same  rule  that  would  be  applied  in  the  case  of  an 
adult  would  be  to  fail  to  give  due  weight  to  the  disparity  be- 
tween the  adult  and  the  infant,  or  to  apply  the  proper  stand- 
ard  of  fair  dealing  due  from  the  former  to  the  latter.  Even 
as  between  adults,  when  a  transaction  is  assailed  on  the 
ground  of  fraud,  undue  influence,  etc.,  their  disparity  In  in- 
telligence and  experience,  or  in  any  other  respect  which  gives 
one  an  ascendency  over  the  other,  or  tends  to  prevent  the 
latter  from  exercising  an  intelligent  and  unbiased  judgment* 
is  always  a  most  vital  consideration  with  the  courts.  Where 
a  contract  is  improvident  and  unfair  courts  of  equity  have 
frequently  inferred  fraud  from  the  mere  disparity  of  the 
parties. 

If  this  is  true  as  to  adults  the  rule  ought  certainly  to  be 
applied  with  still  greater  liberality  in  favor  of  infants,  whom 
the  law  deems  '^^  so  incompetent  to  care  for  themselves  that 
it  holds  them  incapable  of  binding  themselves  by  contract 
except  for  necessaries.  In  view  of  this  disparity  of  the  parties, 
thus  recognized  by  law,  every  one  who  assumes'  to  contract 
with  an  infant  should  be  held  to  the  utmost  good  faith  and 
fair  dealing.  We  further  think  that  this  disparity  is  such  as  to 
raise  a  presumption  against  the  fairness  of  the  contract,  and 
to  cast  upon  the  other  party  the  burden  of  proving  that  it 
was  a  fair  and  reasonable  one,  and  free  from  any  fraud,  un* 
due  influence,  or  overreaching. 

A  similar  principle  applies  to  all  the  relations,  where,  from 
disparity  of  years,  intellect,  or  knowledge,  one  of  the  parties 
to  the  contract  has  an  ascendency  which  prevents  the  other 
from  exercising  an  unbiased  judgment— as,  for  example^ 
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parent  and  child,  hasband  and  wife,  guardian  and  ward.  It 
IB  true  that  the  mere  fact  that  a  person  is  dealing  with  an 
infant  creates  no  *'  fiduciary  relation"  between  them,  in  the 
proper  sense  of  the  term,  such  as  exists  between  guardian 
and  ward;  but  we  think  that  he  who  deals  with  an  infant 
should  be  held  to  substantially  the  same  standard  of  fair 
dealing,  and  be  charged  with  the  burden  of  proving  that  the 
contract  was  in  all  respects  fair  and  reasonable,  and  not 
tainted  with  any  fraud,  undue  influence,  or  overreaching  on 
his  part  Of  course,  in  this  as  in  all  other  cases,  the  degree 
of  disparity  between  the  parties  in  age  and  mental  capacity 
would  be  an  important  consideration.  Moreover,  if  the  con* 
tract  was  not  in  all  respects  fair  and  reasonable,  the  extent 
to  which  the  infant  should  recover  would  depend  on  the 
nature  and  extent  of  the  element  of  unfairness  which  char- 
acterized the  transaction. 

If  the  party  dealing  with  the  infant  was  guilty  of  actual 
fraud  or  bad  faith,  we  think  the  infant  should  be  allowed  to 
recover  back  all  he  had  paid,  without  making  restitution,  ex- 
cept,  of  course,  to  the  extent  to  which  he  still  retained  in 
specie  what  he  had  received.  Such  a  case  would  be  a  con- 
tract  essentially  improvident,  calculated  to  facilitate  the 
squandering  the  infant's  estate,  and  which  the  other  party 
knew  or  ought  to  have  known  to  be  such,  for  to  make  such 
a  contract  at  all  with  an  infant  would  be  fraud.  But  if  the 
contract  was  free  from  any  fraud  or  bad  faith,  and  otherwise 
reasonable,  except  that  the  price  paid  by  the  infant  was  in 
excess  of  the  value  of  what  he  received,  his  recovery  should 
beJimited  to  the  '**  diflerence  between  what  he  paid  and 
what  he  received.  Such  cases  as  Medbury  v.  Wdtrotts^  7  Hill» 
110,  Sparjnan  v.  Keim^  83  N.  Y.  245,  and  Heath  v.  Stevens^ 
48  N.  H.  261,  really  proceed  upon  this  principle,  although 
they  may  not  distinctly  announce  it.  The  objections  to  this 
rule  are,  in  our  opinion,  largely  imaginary,  for  we  are  confi- 
dent that  in  practice  it  can  and  will  be  applied  by  courts  and 
juries  so  as  to  work  out  substantial  justice. 

Our  conclusion  is  that  where  the  personal  contract  of  an 
infant,  beneficial  to  himself,  has  been  wholly  or  partly  exe- 
cuted on  both  sides,  but  the  infant  has  disposed  of  what  he 
has  received,  or  the  benefits  recovered  by  him  are  such  that 
they  cannot  be  restored,  he  cannot  recover  back  what  he  has 
paid,  if  the  contract  was  a  fair  and  reasonable  one,  and  free 
from  any  fraud  or  bad  faith  on  part  of  the  other  party,  but 
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that  the  burden  is  on  the  other  party  to  prove  that  euch  was 
ihe  character  of  the  contract;  that  if  the  contract  involved 
the  element  of  actual  fraud  or  bad  faith,  the  infant  may  re* 
oover  all  he  paid  or  parted  with,  but  if  the  contract  involved 
no  Buch  elements,  and  was  otherwise  reasonable  and  fair, 
except  that  what  the  infant  paid  was  in  excess  of  the  valae 
of  what  he  received,  his  recovery  should  be  limited  to  such 
•excess.  It  seems  to  us  that  this  will  sufficiently  protect  the 
infant,  and  at  the  same  time  do  justice  to  the  other  party. 
Of  course,  in  speaking  of  contracts  beneficial  to  the  infant  we 
refer  to  those  that  are  deemed  such  in  contemplation  of  law. 

Applying  these  rules  to  the  case  in  hand  we  add  tha  tlife 
insurance  in  a  solvent  company,  at  the  ordinary  and  usual 
rates,  for  an  amount  reasonably  commensurate  with  the  in* 
fant's  estate,  or  his  financial  ability  to  carry  it,  is  a  providenti 
fair,  and  reasonable  contract,  and  one  which  it  is  entirely 
proper  for  an  insurance  company  to  make  with  him,  assum- 
ing that  it  practices  no  fraud  or  other  unlawful  means  to 
secure  it;  and,  if  such  should  appear  to  be  the  character  of 
this  contract,  the  plaintifif  could  not  recover  the  premiums 
which  he  has  paid  in,  so  far  as  they  were  intended  to  cover 
the  current  annual  risk  assumed  by  the  company  under  its 
policy. 

But  it  appears  from  the  face  of  the  policy  that  these  pre- 
miums covered  something  more  than  this.  The  policy  pro- 
vides that  after  payment  of  three  or  more  annual  premiums 
the  insured  will  be  entitled  to  a  paid-up  nonpartioipating 
policy  for  as  many  twentieths  '**  of  the  original  sum  insured, 
one  thousand  dollars,  as  there  have  been  annual  premiums  so 
paid.  The  complaint  alleges  the  payment  of  four  annual 
premiums.  Hence,  the  plaintifif  was  entitled,  upon  surrender 
of  the  original  policy,  to  a  paid-up  nonpartioipating  policy 
for  two  hundred  dollars;  and  it  therefore  seems  to  us  that| 
having  elected  to  rescind,  he  was  entitled  to  recover  back,  in 
tiny  event,  the  present  cash  '*  surrender"  value  of  such  a  pol- 
icy. For  this  reason,  as  well  as  that  the  burden  was  on  the 
defendant  to  prove  the  fair  and  honest  character  of  the  con- 
tract, the  demurrer  to  the  complaint  was  properly  overmled. 
The  result  arrived  at  in  the  former  opinion  was  therefore  cor* 
cect,  and  is  adhered  to,  although  on  somewhat  differont 
grounds. 

Order  affirmed. 

Buck,  J.,  absent;  sick;  took  no  part 
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The  trial  oonrt  gare  ai  its  reaaona  for  oTerraling  the  demmrer  in  tha 
frinoipal  case  that  "  this  oontract  of  iosaranoe  was  not  beneficial  to  the 
inanred:  it  w&s  for  the  benefit  of  third  persons."  On  the  original  hearing 
before  the  supreme  conrt»  Back,  J.,  said:  **  We  do  not  see  how  the  oonrt 
fell  into  such  an  error,  for  the  plain  provisions  of  the  policy  show  clearly 
that  it  was  for  the  benefit  of  the  plaintiff,  for  it  expressly  proridea  that  at 
the  end  of  twenty  years  the  policy  ia  payable  to  himself  if  liTiog,  and  after 
ten  years  he  coald  share  in  the  company's  anrplas,  according  to  nsage,  at 
«ach  distribution,  until  all  contributioua  to  the  surplus  fnnda  fonud  in  the 
course  of  making  auch  contributiona  to  have  arisen  from  the  policy  should 
have  been  returned.  After  three  or  more  annual  preminma  were  paid  in 
oash,  if  he  ma^le  default  in  the  payment  of  any  premium  on  the  day  it 
tiecame  doe,  he  was  entitled  to  a  paid-up  nonparticipating  policy  for  as 
many  twentieth  parts  of  the  original  sum  insured  as  there  were  complete 
Annual  premiums  so  paid.  There  were  also  other  benefits  which  he  would 
receive,  which  we  need  not  further  specify  particularly.  But,  notwith- 
standing the  wrong  reason  given  by  the  trial  court  for  its  decision,  if  the 
decision  was  correct  it  must  stand."  His  honor  then  took  up  the  ques- 
tion of  the  proper  construction  to  be  given  to  contracts  between  an  infant 
«nd  an  adult,  and  concluded  vhat  such  contracts  are  not  void,  but  merely 
voidable.  "As  between  the  two  parties,"  said  he,  "  the  defendant  so  far 
has  profited  by  the  contract.  If  the  plaintiff  succeeds  in  this  action  the 
defendant  suffers  no  loss  or  damage  except  to  return  to  plaintiff  just  what 
it  got  of  him  while  an  infant.**    The  order  appealed  from  was  affirmed. 

From  the  majority  opinion  on  rehearing  before  the  supreme  court  Qilfil- 
lan,  C.  J.,  dissented  in  the  following  language:  "  I  dissent,  and  especially 
from  the  proposition  that  in  any  case  the  contract  of  a  minor  is  presumed 
to  be  fraudulent  on  the  part  of  the  other  party  to  iti  If  two  minors  con- 
tract together  each  may  avoid  the  contract.  Is  that  because  each  is  pre- 
enmed  to  have  fraudulently  drawn  the  other  into  making  it?  If  a  contract 
be  wholly  executory  when  the  minor  seeks  to  avoid  it,  will  any  amount  of 
proof  that  it  is  advantageous  to  him,  and  made  in  good  faith  and  honestly 
on  the  part  of  the  adult,  prevent  the  minor  avoiding  it?  If  wholly  exec- 
utory when  made,  will  the  subsequent  performance  raise  a  presumption 
that  it  was  fraudulent  when'  made?  A  minor's  contract,  except  for  neces- 
aariea,  ia  voidable  by  him  only  because  he  is,  in  law,  incapable  to  bind 
himself.  When  he  seeks  to  avoid  a  contract  the  question  arises,  On  what 
conditions  shall  he  do  so?  In  such  cases  there  are  two  considerations:  1. 
To  afford  him  full  protection  from  the  consequences  of  his  own  incapacity; 
2.  That  being  done,  to  prevent  him  making  his  legal  incapacity  a  means  to 
defraud  others.  If  the  contract  be  wholly  executory  both  ends  will  be 
attained  by  allowing  him  to  repudiate  it,  which  will  leave  both  parties  as 
they  were  before  it  was  made.  But  suppose  it  partly  performed  on  both 
sides,  he  may  undoubtedly  avoid  further  performance.  But,  if  he  takes 
the  aggressive  and  seeks  to  recover  what  he  has  parted  with  in  perform- 
ance, what  then?  The  authorities  are  agreed  that,  if  he  have  in  specie 
what  he  received  under  it,  he  must  restore  it,  as  a  condition  of  recovering 
what  he  parted  with.  The  disagreement  in  the  authorities  is  in  cases 
where  he  cannot  restore  the  benefits  he  has  received;  where  he  has  ex- 
pended them,  or  they  are  of  such  a  character  that  they  cannot  be  restored. 
I  am  speaking  only  of  contracts  relating  to  the  personalty.  Since  the  first 
aigument  of  this  cause,  I  have  come  to  the  oonclosion  that  whether,  when 
M.  Ear..  Vol.  XLV.-St 
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be  cannot  restore  what  he  has  reeeived  he  may  recorer  what  be  baa  parted 
with  will  depend  on  the  character  of  the  contract.  If,  from  the  sabjeok 
matter  or  terms  of  the  contract^  it  ia  a  wasting  of  hia  estate,  ao  that  ta 
reqaire  him  to  restore  what  he  has  recciTed  will  likewise  waste  hia  eatat* 
it  will  not  be  required  of  him.  Bat  if  the  contract  be,  both  in  subject 
matter  and  terms,  a  provident  one,  advantageous  to  the  minor,  the  court, 
to  prevent  a  fraud  on  the  other  party  unnecessary  to  hia  protection,  will  - 
not  permit  him  to  recover  what  he  has  parted  with  without  setting  off* 
against  it  what  he  has  received.     Such  is  this  caae." 

Infants — Rboovkrt  Back  on  Contract  of. — An  infant  who  makea  » 
loan  of  money  may  disaffirm  his  contract  and  recover  back  the  money:  See 
monographic  note  to  Craig  v.  Fan  Btther^  18  Am.  St.  Rep.  605,  on  ooatracta 
of  infants. 

LiFASTB — Insuranok. — An  infant's  contract  of  insurance  by  which  he  b 
insured  against  fire  is  not  void,  but  voidable  only  at  the  election  of  the 
infant.  The  defense  of  infancy  in  such  a  case  is  personal,  and  ia  not  open 
to  the  company  in  an  action  against  it  to  recover  for  the  loss:  See  mono- 
graphic note  to  Craig  v.  Van  Bebber,  18  Am.  St.  Rep.  615. 

IkFANTS— DiSAFFIRMANCa  OF  CbNTRAOT^RKTUKH  OF  COKSIDBRATIOV. — 

As  to  when  an  infant  may  and  may  not  disaffirm  his  contract  without » 
return  of  the  oonaideration,  tee  Bnglebert  T.  TroBDeH  40  NeU  196;  42 
St.  Rep.  666. 
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[66  MimmOTA,  880.] 

pAB»rBR8inp— Right  of  Suryivino  Partnsr  to  Sxll  Firm  Rial  RIbtatb 
TO  Pat  Debts— Equitable  Title. — Upon  the  death  of  a  partner  the 
surviving  partner  haa  the  right,  if  there  is  not  sufficient  personalty  to 
pay  the  firm  debts,  to  sell  enough  realty  for  that  purpose;  and,  if  he 
does  so,  in  good  faith  and  for  a  valuable  consideration,  though  he  haa 
obtained  no  order  of  court,  the  equitable  title  passes  to  the  purchaser^ 
and  the  devisees  or  heirs  may  be  compelled  to  convey  the  legal  title. 

Little  &  Nunn  and  Hale  &  Morgan^  for  the  appellants. 

Leon  E,  Lum  and  Jackson  &  Atwater^  for  the  respondents. 

•••  Buck,  J,  The  plaintiffs  brought  this  action  to  deter* 
mine  the  adverse  claims  of  the  defendants  to  certain  vacant 
premises  situated  in  the  counties  of  Cass,  Itasca,  and  Crow 
Wing,  in  this  state.  It  is  alleged  in  the  complaint  that 
plaintiffs  are  the  owners  in  fee  of  such  vacant  premises,  and 
thev  ask  that  the  title  be  determined  to  be  in  them,  and  for- 
ever  quieted,  and  that  the  defendants,  and  each  of  them,  be 
enjoined  and  barred  from  asserting  any  claim  whatever  in 
or  to  said  lands.  The  defendants,  Frank  L.  Lovejoy,  Lorin 
K.  Lovejoy,  Arthur  Lovejoy,  and  Mary  £.  Winston  answered^ 
and  the  other  defendants  were  in  default 
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Mary  E.  Winston,  in  her  sepnrnte  answer,  alleges  that  she 
is  the  owner  of  three  thirty-seconds  of  said  premises,  and  the 
other  three  defendants  in  their  answer  each  claims  to  be  the 
owner  in  fee  of  three  thirty-seconds  of  the  premises. 

On  and  prior  to  January  29,  1886,  the  premises  in  question 
were  part  of  the  partnership  property  and  assets  of  the  firiM 
of  J.  J.  Howe  &  Co.,  but  at  said  time  the  legal  title  to  said 
land  was  held  as  follows:  An  undivided  three-eighths  by 
Sumner  W.  Farnham,  an  undivided  three-eighths  by  James 
A.  Lovejoy,  and  an  undivided  two-eighths  by  Jeremiah  J« 
Howe^  one  of  these  plaintiffs.  The  firm  of  J.  J.  Howe  & 
Co.  then  consisted  of  the  partnership  firms  of  Farnham  •*• 
&  Lovejoy  owning  a  six-eighths  interest  in  its  property  and 
business,  and  said  J.  J.  Howe,  who  owned  a  two-eighths 
interest  in  its  said  property  and  business,  and  the  fiim  of 
Farnham  &  Lovejoy  consisted  of  those  two  persons,  who  eack 
owned  a  half  interest  therein,  both  firms  being  engaged  in 
the  lumber  business.  Lovejoy  died  intestate  January  29, 
1886,  and  said  J.  J.  Howe  and  O.  C.  Merriman  and  Winthrop 
Young  were  the  executors  of  said  will,  which,  by  its  terms, 
authorized  said  executors  to  close  up  and  settle  the  said  co- 
partnership business  of  Farnham  &  Lovejoy,  and  to  join  witk 
said  Farnham  in  the  execution  of  all  contracts,  deeds,  and 
mortgages  and  other  papers  and  instruments  that  might  be- 
come necessary  for  the  sale  of  the  lands  of  said  Farnham  & 
Lovejoy,  and  for  the  doing  of  such  other  acts  as  might  be  by 
said  executors  deemed  necessary  and  advisable  in  regard  to 
the  business  of  said  partnership. 

Tlie  will  was  duly  probated,  and  by  its  terms  made  the  de- 
fendants who  have  answered  the  devisees  of  said  James  A. 
Lovejoy.  At  the  time  of  tlie  death  of  said  Lovejoy  his  estate 
and  the  firm  of  Farnham  &  Lovejoy  were  insolvent,  and  the 
firm  of  J.  J.  Howe  &  Co.  was  largely  in  debt.  On  the  eleventh 
day  of  May,  1887,  the  plaintiffs  entered  into  a  partnership 
nnder  the  firm  name  of  J.  J.  Howe  &  Co.,  and  about  the  fif- 
teenth day  of  May,  1887,  said  Farhaum,  as  surviving  partner 
of  said  James  A.  Lovejoy,  proceeded  to  settle  up  the  business 
of  said  firm,  and  to  this  end  he  soM  to  plaintiffs  all  the  in- 
terest of  said  Farnham  &  Lovejoy  in  said  firm  of  J.  J.  Howe 
A  Co.  as  it  existed  at  the  time  of  said  Lovejoy 's  death,  and 
prior  to  the  date  of  said  sale,  for  the  sum  of  thirty-eight 
thousand  dollars^  and  which  sum  was  by  said  Farnham  ap- 
plied to  the  payment  of  the  debts  of  said  firm  of  Farnham  A 
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Lovejoy,  and  the  premises  so  sold  are  a  part  of  the  copartner- 
ship property  of  J.  J.  Howe  &  Co.,  these  plaintiffs.  The  ex* 
ecutors  of  said  Lovejoy,  jointly  with  said  Farnham  and  his 
wife,  executed  a  deed  to  these  plaintiffs,  in  form  conveying 
to  them  the  legal  interest  in  saidlAnds  held  by  said  Farnham 
&  Lovejoy  at  the  time  of  said  Lovejoy's  death.  The  court 
below  found  as  a  fact  that  such  sale  was  made  in  good  faith, 
for  the  best  price  obtainable,  and  for  the  best  interest  of  said 
firm  of  Farnham  &  Lovejoy.  The  final  account  of  the  ex- 
ecutors was  duly  settled  in  probate  court  *®^  and  they 
made  return  to  said  court  that  no  money  or  property  had 
been  received  by  them  from  the  assets  of  the  firm  of  Farn- 
ham &  Lovejoy  as  the  same  was  insolvent  It  does  not  ap- 
pear that  these  defendants,  or  any  of  them,  or  any  creditor, 
ever  in  probate  court,  or  elsewhere,  objected  to  the  sale  made 
by  Farnham  as  surviving  partner  to  plaintiffs,  nor  to  the 
transfer  of  the  property  of  Farnham  <fe  Lovejoy  to  plaintiffs* 
Upon  these  facts  the  court  below  found  for  the  plaintiffs,  and 
decreed  that  the  defendants  had  no  right  or  title  as  against 
the  plaintiffs. 

We  are  of  the  opinion  that  the  decision  of  the  lower  court 
was  correct,  and  should  be  affirmed.  We  shall  not  attempt  to 
enter  into  a  full  discussion  of  all  the  various  questions  dis- 
cussed by  the  respective  counsel.  It  is  elementary  that  where, 
in  case  of  the  death  of  a  partner,  there  is  not  enough  personal 
property  to  pay  the  firm  debts,  then  the  surviving  partner 
lias  a  right  to  sell  the  real  estate  of  the  firm  to  do  so.  If  he 
sells  the  real  estate  of  the  firm  for  the  purpose  of  paying  the 
firm  debts  without  first  obtaining  an  order  from  the  court^ 
and  makes  such  sale  in  good  faith  and  for  a  valuable  consid- 
eration, then  such  sale  passes  the  equitable  title  in  the  prem- 
ises to  the  purchaser.  In  this  case  there  does  not  appear  to 
have  been  any  bad  faith  on  the  part  of  the  surviving  partner, 
nor  that  he  has  squandered  any  of  the  proceeds  of  the  sale, 
nor  ill  nny  manner  diverted  the  consideration  received  from 
the  just  payment  of  the  partnership  debts.  The  property 
fleems  to  have  been  sold  for  its  full  value.  The  firm  was 
hopelessly  insolvent,  and  it  was  not  only  the  right,  but  the 
duty,  .of  the  surviving  partner  to  sell  enough  property  to  pay 
the  debts.  If  he  had  not  done  this  the  debts  could  have 
been  collected  by  due  process  of  law  if  there  were  sufficient 
assetSi  and  the  same  property   applied  toward  paying  the 


Feb.  1894.]  Barton  v.  Lovejoy.  486 

firm  debts.  If  the  surviving  partner  sold  the  premises  in 
good  faith,  and,  as  the  court  below  found,  for  the  best  price 
obtainable,  no  injury  could  possibly  have  resulted  to  the  de- 
fendants. 

Although  the  surviving  partner,  Farnham,  sold  the  {^rem- 
ises without  an  order  of  the  court,  yet  the  heirs  have  no 
right  to  come  in  and  defeat  the  equitable  title  which  passed 
upon  the  sale.  The  devisees  or  heirs  in  such  case  can  be 
compelled  to  convey  the  legal  *^^  title,  or,  as  in  this  case, 
the  court  properly  adjudged  and  decreed  the  title  to  the 
premises  to  be  in  the  plaintiffs  as  against  the  defendants. 

In  the  case  of  Shank$  v.  Klein,  104  U.  S.  18,  the  law  is 
stated  thus:  '*  Real  estate  purchased  with  partnership  funds 
for  partnership  purposes,  though  the  title  be  taken  in  the 
individual  name  of  one  or  both  partners,  is,  in  equity,  treated 
as  personal  property,  so  far  as  necessary  to  pay  the  debts  of 
the  partnership,  and  to  adjust  the  equities  of  the  copartners; 
and,  for  this  purpose,  in  case  of  the  death  of  one  of  the  part- 
ners, the  survivor  can  sell  the  real  estate  so  situated;  and, 
though  he  cannot  convey  the  legal  title  which  passed  to  the 
heirs  or  devisee  of  the  deceased  partner,  his  sale  invests  the 
purchaser  with  the  equitable  ownership  of  the  real  estate, 
and  the  right  to  compel  a  conveyance  of  the  title  from  the 
kin  or  devisee  in  a  court  of  equity":  See,  also,  Hanson  v. 
Metcalf,  46  Minn.  25. 

The  power  and  authority  which  the  law  confers  upon  a 
surviving  partner  appears  to  be  quite  full  and  extensive  for 
the  performance  of  all  the  business  necessary  to  a  complete 
seitlement  of  the  concern.  As  against  heirs  or  devisees  of 
the  deceased  partner  he  has  full  control  of  the  partnership 
property.  In  this  case  there  does  not,  as  we  have  said, 
appear  to  have  been  bad  faith  on  the  part  of  the  surviving 
partner,  and  this  statement  is  strongly  confirmed  by  the  fact 
that  the  three  executors  joined  with  him  in  the  conveyance 
to  the  plaintiffs.  The  answer  does  not  allege  any  fraud  or 
bad  faith  on  the  part  of  the  surviving  partner  or  the  execu- 
tors. It  was  his  duty  to  proceed  without  unnecessary  delay 
to  settle  the  partnership  affairs  in  the  best  possible  manner 
for  all  parties  interested.  As  his  powers  were  commensurate 
with  his  position,  and  there  does  not  appear  to  have  been 
any  misconduct  upon  his  part,  the  judgment  of  the  court 
below  is  affirmed. 
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Partnbbsbip  — Sale  of  Real  Estate  bt  SuByivnio  Partner  to  Pat 
Debts  ov  Firm— Title. — The  legal  title  to  all  partnership  property  Testa* 
apou  the  death  of  any  member  of  the  firm,  in  the  survivor  or  survivors,  but 
it  vests  in  tmst  for  partnership  parposes,  to  wit;  The  settlement  of  tlM 
affairs  of  the  firm,  the  payment  of  its  debts,  and  thereafter  the  turnis^  over 
to  the  representative  of  the  deceased  partner  his  share  of  the  surplos:  Se« 
monographio  note  to  Smiih  v.  Smith,  43  Am.  St.  Rep.  375.  Partnership 
real  estate  is,  in  equity,  and  for  partnership  purposes,  to  be  treated  as  per- 
sonalty: Rovelttky  v.  Brown,  92  Aia.  622;  25  Am.  St.  Rep.  83.  The  surviv- 
ing  partner  may,  therefore,  sell  real  estaie  to  pay  debts:  See  monographio 
Rote  to  Shields  v.  Fuller,  65  Am.  Dec.  300.  A  sarviving  piirtner  has  a 
right  in  equity  to  dispose  of  real  property  belonging  to  the  firm  for  the  pay- 
ment of  the  debts  where  the  firm  is  iiisolveDt^  and  the  deed  will  convey  tho 
equity  of  the  heir  of  a  deceased  partner,  who  may  be  compelled  to  maks  R 
•ouveyances  Andi-ewB  v.  Drown,  56  Am.  Deo.  252, 
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Fatment  ov  Mortoage  Ofsraties  as  an  Assign  mbnt,  Whsv.— Tho  pay- 
ment of  money  due  upon  a  mortgage  by  one  who  is  not  an  intermed- 
dler  or  volunteer  operates  as  a  discharge  of  the  mortgage,  or  in  the 
nature  of  an  assignment  of  it^  as  may  best  serve  the  purposes  of  justios 
and  the  just  intent  of  the  parties. 

Mortgage  Satisfaction  Under  Mistake  of  Fact — Subrogation. — ^If 
one  not  an  intenneddler  or  volunteer  causes  a  mortgage  to  be  satis- 
fied and  discharged  in  ignorance  of  the  existence  of  a  judgment  lieo, 
under  circumstances  authorising  an  inference  of  a  mistake  of  fae^ 
equity  will  presume  such  mistake,  and  give  the  party  who  made  it  the 
benefit  of  the  equitable  right  of  subrogation  where  no  superior  inter- 
vening eqnities  are  interfered  with. 

8C7BR0GATI0N  OF  SURETY  WhO  PaTS  MORTGAGE  DeBT — PrIORITT  OF  MORT- 
GAGE AND  JuDQMKNT  LiENs. — In  a  case  where  real  property  is  sold 
subject  to  a  mortgnge  the  rules  of  subrogation  will  be  applied  whea 
the  surety  upon  a  note,  given  for  a  part  of  the  purchase  price,  and 
secured  by  a  second  mortgage  upon  the  property,  has  paid  the  notey 
and  taken  a  deed  of  the  land  in  indemnification,  if  the  second  mort- 
gage has  been  satisfied  and  discharged  in  ignorance  of  the  fact  that  a 
judgment  against  the  maker  of  the  note  and  mortgage,  and  subordinate 
to  the  mortgage  liens  on  the  premises,  has  thereby  been  promoted  and 
advanced  from  a  third  to  a  second  lien,  so  as  to  render  his  interest  ia 
the  property  of  no  value.  The  satisfaction  and  record  will  be  oanoelsd 
and  annulled,  and  the  mortgage  lien  be  placed  prior  and  paramount  to 
the  lien  of  the  judgment^  or  lien  acquired  by  a  sale  on  eiecution  there- 
under. 

Appeal  from  an  order  denying  the  defendant's  iDotion  for 
a  new  trial. 

Hale  &  Morgan  and  E.  E.  Smith,  for  the  appellant 

/.  L.  Washburn  and  Lorin  Cray,  for  the  respondent 
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^^  Collins,  J.  Stated  in  chronological  order,  the  con* 
trolling  facts  in  this  case  are  as  follows:  July  28,  1880,  de* 
fendant  corporation  duly  recovered,  and  caused  to  be  docketed 
in  the  office  of  the  clerk  of  the  district  court  for  Blue  Earth 
county,  in  this  8tat«,  a  judgment  for  the  sum  of  $844.09 
against  one  John  C.  Heisler  and  another.  In  March,  1886» 
said  Heisler  purchased,  and  there  was  duly  conveyed  to  him 
by  warranty  deed,  a  farm  in  said  county,  consisting  of  110 
acres,  subject  to  a  mortgage  for  the  sum  of  $900;  and,  for  the 
vendor's  interest,  Heisler  agreed  to  pay  tiie  sum  of  $1,450,  to 
be  evidenced  by  two  pronjissory  notes,  one  for  $550,  and  the 
other  for  $900.  The  phiintiiT  in  this  action,  at  the  request  of 
Bald  Heisler,  who  was  her  son,  signed  his  said  note  for  $550, 
as  a  surety,  and  it  was  delivered  to  the  vendor  of  tlie  ^^^  farm. 
Heisler  also  made  and  delivered  to  said  vendor  his  note  for 
^900,  and,  to  secure  the  payment  of  both  notes,  executed  and 
delivered  a  second  mortgage  on  the  farm,  which  was  duly 
recorded.  Jolm  C.  Heisler  neglected  to  pay  the  note  for 
$550  when  it  matured,  and,  upon  the  commencement  of  legal 
proceedings  against  her  to  enforce  its  collection,  the  plaintiff 
paid  the  same.  She  then  paid  the  note  for  $900  given  to  the 
vendor  of  the  farm,  and  soon  afterward,  December  7,  1887, 
said  John  C,  his  wife  joining,  executed  and  delivered  a 
warranty  deed,  whereby  they  conveyed  the  farm  to  the  plain- 
tiff, subject  to  the  mortgage  first  above  mentioned.  The 
deed  to  said  John  C.  Heisler,  and  the  deed  from  him  and  his 
wife  to  the  plaintiff  herein,  were  recorded  simultaneously,  on 
January  3,  1888.  The  court  found  that  the  deed  last  men- 
tioned was  accepted  by  plaintiff  to  secure  and  indemnify  her 
for  the  amounts  so  paid  by  her  on  said  notes,  that  the  value 
of  the  farm  had  never  exceeded  $2,300,  and  that  no  part  of 
the  sums  paid  by  plaintiff  had  been  repaid  to  her.  On 
January  21,  1888,  the  vendor  mortgagee  executed  and  de- 
livered a  satisfaction  of  his  mortgage,  which  was  duly  re- 
corded, the  effect  on  the  title,  as  shown  by  the  record  and 
docket  entries,  being  to  promote  defendant's  judgment,  and 
to  make  it  a  second  instead  of  a  third  lien  on  the  land.  The 
only  superior  lien  was  that  of  the  first  mortgage,  and,  as  will 
be  seen,  the  plaintiff's  claim  or  interest  in  the  farm  was  thus 
made  of  no  practical  value.  At  no  time  prior  to  this  was 
the  plaintiff  informed  of  the  existence  of  the  judgment,  nor 
had  she  caused  any  examination  to  be  made  in  the  clerk's 
office  as  to  judgments  against  her  boeu    January  11,  1890| 
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after  this  action  bad  been  commenced^  and  defendants  had 
been  informed  of  plaintiff's  equities,  the  farm  was  sold  to  one 
Lamb,  by  the  proper  sheriff,  under  and  by  virtue  of  an  ex- 
ecution duly  issued  upon  the  judgment,  and  to  satisfy  the 
same.    The  sheriff's  certificate  of  sale  was  delivered  to  Lamb, 
but  defendant  was  the  real  purchaser,  and  shortly  afterward 
the  certificate  was  duly  assigned  to  it.    On  these  findings  the 
court  below  ordered  judgment  canceling  and  annulling  the 
satisfaction  of  the  mortgage  and  the  record  of  the  same,  and 
restoring  and  reinstating,  of  record  and  otherwise,  the  mort* 
gage  lien  as  of  the  date  of  the  record,  and  as  prior  and  para- 
mount to  the  lien  or  claim  of  defendant  by  virtue  of  the 
judgment  or  sale  on  execution,  or  otherwise;  further,  ^^  that 
plaintiff  was  the  equitable  assignee  and  owner  of  said  mort- 
gage,  and  that  as  such  she  be  subrogated  to  the  rights  of  the 
original  mortgagee. 

This  appeal  is  from  an  order  denying  a  new  trial. 

The  doctrine  of  subrogation  has  recently  been  considered 
by  this  court  in  two  cases:  Emmert  v.  Thompsim^  49  Minn. 
386.  82  Am.  St.  Rep.  566,  and  Weniwarth  v.  Tubhn,  53  Minn. 
388.  It  was  said  in  the  first-mentioned  case  that  this  doc- 
trine is  enforced  solely  for  the  purpose  of  accomplishing 
substantial  justice,  and,  being  administered  upon  equitable 
principles,  it  is  only  when  an  applicant  has  an  equity  to 
invoke,  and  when  innocent  persons  will  not  be  injured,  that 
a  court  can  interfere.  That  in  this  way  a  court,  under  a 
great  variety  of  circumstances,  may  relieve  one  who  has  acted 
under  a  justifiable  or  excusable  mistake  of  fact,  is  well  set- 
tled, and  that  it  is  a  common  thing  for  courts  of  equity  to 
relieve  parties  who  by  mistake  have  discharged  mortgages  of 
record,  and  to  fully  protect  them  from  the  consequences  of 
their  acts,  where,  as  before  stated,  no  injury  to  innocent 
parties  will  result  In  Wenivoorih  v.  Tubhuy  53  Minn.  388,  it 
was  said  that  the  doctrine  could  only  be  applied  in  favor  of 
one  who  has  bought  a  debt,  either  expressly  or  by  paying  it 
under  circumstances  which  render  the  payment  equivalent  to 
a  purchase,  and  this  is  solely  a  question  of  intention,  either 
expressed  or  presumed,  from  the  relation  of  the  party  to  the 
debt,  or  other  circumstances  under  which  payment  was  rnade^ 
These  cases  come  very  near  sustaining  the  conclusion  reached 
by  the  court  below. 

The  findings  are  silent  as  to  any  express  intention  of  the 
plaintiff  when  pa^*ing  the  1650  note.    But  she  was  a  surety 
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only,  entitled,  upon  payment,  to  the  benefit  of  all  securities 
held  by  the  payee,  and,  under  these  circurastances,  the  pay- 
ment was  sinoply  equivalent  to  a  purchase.  Because  of  the 
relations  of  the  parties  the  presumption  arises  that  plaintiff 
did  not  intend  to  extinguish  the  debt  or  to  release  the  se- 
curity. Being,  by  reason  of  the  payment,  entitled  to  the 
benefit  of  the  mortgage,  to  the  extent  of  her  interest,  but  sub- 
ject to  the  claim  of  the  holder  of  the  second  note,  the  plain- 
tiflr  was  not  an  intermeddler  or  a  volunteer,  when,  in  order  to 
fully  protect  and  secure  herself,  she  paid  the  note  last  nien- 
tioned.  And,  under  the  circumstances,  this  payment  must 
also  be  regarded  as  **•  equivalent  to  a  purchase.  That  it 
was  not  intended  by  the  parties  to  extinguish  the  claim  or 
to  release  the  security  is  evidenced  by  the  fact  that,  imme- 
diately after  this  last-mentioned  transaction,  plaintiff  received 
a  deed  of  the  premises  from  her  son  and  his  wife,  which,  aa 
found  by  the  court,  was  taken  and  received  for  her  indemni- 
fication and  as  security. 

A  party  situated  as  was  plaintiff,  who  has  paid  money  due 
upon  a  mortgage,  is  entitled,  for  the  purpose  of  effecting  sub- 
stantial justice,  to  be  substituted  in  place  of  the  encumbrancer^ 
and  to  be  treated  as  assignee  of  the  mortgage,  and  is  enabled 
to  hold  the  same  as  assignee,  notwithstanding  the  mortgage 
itself  has  been  canceled.  The  true  principle  is  that,  where 
money  due  upon  a  mortgage  is  paid,  it  shall  operate  as  a  dis- 
charge of  the  mortgage,  or  in  the  nature  of  an  assignment  of 
it,  as  may  best  serve  the  purposes  of  justice  and  the  just 
intent  of  the  parties.  One  who  has  paid  money  due  upon  a 
mortgage  of  lands  to  which  he  had  a  title  that  might  have 
been  defeated  thereby  has  the  right  to  hold  the  lands  as  if 
the  mortgage  subsisted,  and  had  been  assigned  to  him.  The 
mortgage  may,  for  his  l>enefit,  be  considered  as  still  subsist* 
ing,  though  formally  discharged  of  record,  in  so  far  as  he 
ought,  in  justice,  to  hold  the  property:  Sheldon  on  Subroga- 
tion, sees.  I3y  14,  and  cases  cited;  Jones  on  Mortgages,  secs» 
858,  869,  881,  and  cases  cited. 

Upon  the  payment  of  the  mortgage  plaintiff  was  entitled 
to  all  of  the  rights  of  the  original  mortgagee,  and  to  an  as- 
signment of  the  mortgage.  The  same  was  discharged  and 
satisfied  in  ignorance  of  the  existence  of  the  judgment  lien. 
Having  caused  it  to  be  satisfied  and  discharged  in  ignorance 
of  the  existence  of  the  judgment  lien,  under  circumstances 
authorizing  an  inference  of  a  mistake  of  fact,  equity  will  pre* 
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«ume  such  mistake,  and  give  the  party  who  made  it  the 
tenefit  of  the  equitable  right  of  subrogation.  To  do  so  in 
this  case  is  to  prevent  manifest  injustice  and  hardship,  and 
no  superior  intervening  equities  are  interfered  with:  See 
Barnes  ▼.  Molt,  64  N.  Y.  397;  21  Am.  Rep.  625;  Stanton9  y. 
Thompson,  49  N.  H.  272. 

Of  course  it  has  been  observed  that  defendant  obtained 
and  docketed  the  judgment  several  years  before  its  debtor 
purchased  the  real  estate  in  question,  and  that  the  mortgage 
was  a  prior  and  paramount  lien  up  to  the  time  of  its  satis* 
faction  and  discliurge.  Before  the  sale  this  action  had  been 
commenced,  and  thereby  ^^^  defendant  had  been  informed 
of  plnintifiTs  equities.  It  purchased  with  full  notice.  It 
could  not  and  did  not  acquire  an  intervening  superior  equity 
through  the  sherifTs  certificate.  By  subrogating  the  plaintiiOf 
to  the  rights  of  the  mortgagee  it  is  not  placed  in  a  worse 
position  than  it  held  when  the  mortgage  was  alive. 

Order  affirmed. 

Buck,  J.,  took  no  part. 

lioaTGAOKS — Patmint — ScBBOGATiON.— When  a  debt  Meiired  by  mort- 
gage is  paid  by  one  under  no  obligation  to  pay  it  he  it  enbrogated  to  th« 
rights  of  the  mortgagee  in  the  mortgaged  property:  See  note  to  Baker  ▼• 
Baker t  39  Am.  St.  Rep.  782;  thoagh  it  wonld  be  otherwise  m  the  ease  of  a 
mere  volanteer:  See  note  to  Campbell  ▼.  FoUer  Home  Aeen,,  48  Am.  St. 
Rep.  826.  Payment  by  a  surety  on  mortgage  notes  entitles  him  to  be  snb* 
rogated  to  the  rights  and  remedies  of  the  payee  of  suoh  notes:  IfelileUm  w* 
Banutey  County  e^c  Ca,  64  Minn.  395;  40  Am.  St.  Rep.  342. 

MoRTOAOBS—SATisr ACTION  OF  BT  MiSTAKB. — Where  the  oancellatioQ  irf  a 
mortgage  is  procared  by  fraad,  or  made  by  mistake  or  without  authority, 
and  without  actual  payment  and  satisfaction,  the  oanceling  will  be  sol 
aside,  and  the  mortgage  enforced.  The  mistake^  however,  must  be  one  of 
fact,  and  not  of  law,  and  clear  evidence  of  the  mistake  is  required:  See 
monographic  note  to  Young  ▼.  Shatter,  6  Am.  St.  Repi  703-708^  oa  reTivml 
of  mortgages  when  satisfied  by  mistake,  and  the  enforeement  of  a  neiw 
mortgage  as  a  oontinuation  of  the  lien  of  a  prior  ooe. 
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MunoTAL  CosPORAnoHS— Sbwbkaob,  Failurb  to  Protibi.— a  oity  fa 
not  liable  to'  the  owner  of  private  premises  within  ito  bonndariee  for 
failing  to  provide  a  system  of  sewerage  to  carry  away  snrfaoe  water  and 
the  water  of  perennial  streams  naturally  accumulating  thereon. 

Swamp-land  Ownbr  in  City— No  Protection  Against  Tributary  Sur- 
#AOB  Watbrs  and  Pbrbknial  STRBAM8.~The  owner  of  swamp  land 
in  a  city  cannot  improve  it,  and  then  oompel  the  owner  of  high  land 
«bove  to  keep  surface  water  and  the  water  of  perennial  streams,  nat- 
urally tributary  to  such  laud,  from  coming  upon  it»  though  the  water 
fa  discharged  by  storm  sewers,  provided  by  the  city,  diverting  the 
water  from  natural  ravines  npon  the  high  land,  but  returning  it  to  its 
oommon  dump:ng-ground,  the  plaintiff's  premises,  at  different  points 
from  those  at  which  the  ravines  terminate,  especially  where  he  has  to 
•ome  extent  already  adopted  the  plan  of  the  city^  with  reference  to  its 
etorm  sewers. 

Action  by  the  railroad  company  to  require  the  city  to 
construct  and  continue  its  storm  sewers  underneath  its  rail- 
road tracks  to  the  bay  of  Duluth,  and  to  restrain  the  city 
from  so  constructing  new  storm  sewers  as  to  empty  their 
waters  against  its  embankment  built  for  its  tracks  along  the 
shore  of  the  bay.  The  matter  was  referred  to  a  referee, 
whose  conclusion  was  against  the  city.  Its  moiioa  for  a 
new  trial  was  denied,  and  it  appealed. 

H.  F.  Oreene^  city  attorney,  for  the  appellant. 

Bunn  it  Hadley  and  /.  D,  Armstrong ^  for  the  respondent 

*•*  Canty,  J.  The  part  of  the  city  of  Duluth  here  in 
question  is  a  steep  hillside,  sloping  toward  St.  Louis  bay. 
This  slope  rises  six  hundred  feet  above  the  bay,  and  extends 
back  from  it  more  than  a  mile.  In  1870,  between  the  foot  of 
the  hill  and  the  bay,  there  was  a  wide  margin  of  marsh  or 
swamp,  covered  more  or  less  with  the  water  of  the  bay. 
Between  what  is  now  Fourth  avenue  east  and  Twelfth  ave- 
nue west  there  were  on  this  slope  seventeen  large  ravines, 
which  were  well-defined  water  channels,  in  which  water  ran 
down  the  hill  into  the  swamp  below,  and  there  spread  out 
over  the  swamp,  and  flowed  off  into  the  bay.  In  seven  of 
these  ran  perennial  streams  of  water,  and  in  the  other  ten 
large  volumes  of  water  ran  during  times  of  storms,  freshetSi 
and  melting  snows.    There  were  many  other  smaller  depres- 
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rions  and  ravinefl,  which  carried  won  or  Ian  waAob  wmler 
at  such  times  into  the  swampy 

In  1870  the  predecessor  in  interest  of  the  plaintiff  eoo- 
strocted  its  ^**  track  along  on  this  swamps  parallel  to  the 
foot  of  the  hill  and  the  side  of  the  baj,  upon  piling  driFen 
into  the  swamp.  This  piling  offered  no  resistance  to  the  free 
egress  of  the  water.  From  time  to  time  since,  the  plaintiff 
has  added  other  tracks  bnilt  on  piles,  and  has  filled  up  the 
right  of  way  under  the  tracks  with  embankments  of  earth, 
leaving  no  place  or  passage  for  the  egress  of  the  water,  except 
one  near  Tenth  avenue  west,  which  is  sixteen  to  eighteen 
feet  wide,  and  is  still  crossed  by  the  track,  supported  on  pil* 
ing.  At  seven  or  eight  other  points  plaintiff  has  put  in  tern* 
porary  box  culverts  of  wood  across  the  right  of  way,  not 
opposite  the  ravines  and  natural  water  channels,  but  opposite 
the  ends  of  the  storm  sewers  hereinafter  mentioned.  The 
part  of  the  city  built  on  this  slope  was  platted  before  the 
railroad  was  built,  with  streets  running  along  the  side  of  the 
slope,  parallel  with  the  railroad  right  of  way,  and  other  cross 
streets  running  up  and  down  the  side  of  the  hill,  terminating 
at  the  right  of  way.  These  streets  have  since  been  improved, 
and  now  exist  as  so  platted. 

The  city  has  also  constructed  under  these  cross  streets 
fourteen  sewers,  which  run  down  the  hill,  and  all  of  them 
terminate  at  plaintiff's  right  of  way,  except  two,  one  at  Lake 
avenue  and  one  at  Fifth  avenue  west,  which  have  been  ex- 
tended under  the  right  of  way  to  the  bay.  Some  of  the 
others  connect  with  the  box  culverts  above  mentioned, 
some  have  no  connection,  and  one  or  two  empty  into 
said  bridged  open  space  left  across  the  right  of  way.  These 
sewers  carry  off  the  surface  water  deposited  by  rains  and 
snows  and  the  water  of  the  seven  pereimial  streams,  all  the 
'Water  having  been  diverted  from  the  said  seventeen  ravines 
into  these  storm  sewers.  They  are  connected  only  wit!)  the 
catch  basins  in  the  streets,  not  with  the  houses.  There  is 
another  system  of  sanitary  sewers  running  at  right  angles  to 
these  storm  sewers,  and  having  no  connection  with  them. 

The  plaintiff  brings  this  action  again^t  the  city  to  enjoin  the 
use  by  it  of  these  sewers,  and  the  depositing  of  the  water  from 
them  on  plaintiffs  right  of  way.  It  is  not  claimed  that  these 
sewers  bring  any  more  water  onto  plaintiffs  premises  than  was 
broufrht  by  the  ravines  and  creeks  in  n  state  of  nature;  hut  it 
is  chiin.ed  tliat  the  water  has  been  diverted  from  the  creeps 
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and  ravines,  and  deposited  at  other  points  on  the  premises; 
that  it  runs  down  these  sewers  *^^  with  great  velocity,  and 
•trikes  the  roadbed  with  great  force,  tearing  it  up. 

The  plaintiff  further  claims  that  ^Mt  is  well  settled  that 
the  construction  of  ditches  and  pipes  for  the  sole  purpose  of 
drainage,  gathering  water  in  streams  or  bodies  solely  to 
discharge  it,  and  thus  dumping  it  onto  another's  land,  is 
actionable.  Such  works  are  not  a  reasonable  and  proper 
improvement  of  one's  own  premises.** 

The  cases  cited  by  counsel  are  cases  where  surface  water 
was  collected  and  discharged  onto  premises  where  it  would 
not  naturally  go.  The  city  of  Duluth  would  have  no  riglit 
to  discharge  surface  water  on  the  land  of  any  private  owner, 
unless  his  land  is  the  natural  channel  or  dumping-ground 
/or  it.  But  the  land  of  plaintiff  is  such  natural  dumping- 
ground.  Plaintiff  complains  that  the  city  is  making  such  of 
it,  but  it  seems  to  forget  that  nature,  and  not  the  city,  has 
made  this  place  such  dumping-ground,  and  that  the  city  has 
never  relieved  the  land  of  such  servitude.  It  complains  that 
the  city  diverted  the  water  from  its  natural  channels  into 
these  sewers,  which  deposit  the  water  at  different  points  oii 
Its  premises  from  those  at  which  the  ravines  deposited  it; 
but  it  forgets  that  these  premises  are,  so  to  speak,  all  chaimel, 
and  that,  while  the  city  diverted  the  water  from  its  natural 
channels  upon  the  slope  of  the  hill,  it  returned  the  water  to 
that  channel — the  common  dumping-ground — at  plaintiff's 
premises.  If  plaintiff  had  improved  its  right  of  way  with 
special  reference  to  the  ends  of  the  ravines  and  left  open- 
ings opposite  such  ends  for  the  water  coming  down  the 
\ivines,  then  the  plaintiff  might  be  in  a  position  to  object  to  a 
diversion  afterward  of  the  water  to  the  points  where  the  sew« 
€rs  terminate.  But  it  has  not  done  so.  It  has  permitted  the 
city  to  make  these  changes,  and  has  to  a  considerable  extent 
adopted  the  plan  of  the  city,  by  closing  up  all  openings  for 
egress  of  water  at  the  ends  of  the  ravines,  and  putting  in  the 
box  culverts  opposite  the  ends  of  the  sewers.  Estoppel  bj 
conduct,  if  any  exists,  is  against  the  plaintiff,  not  against  the 
city. 

The  defendant  is  not  liable  for  failing  to  relieve  plaintiff  of 
the  burdens  put  on  plaintiff's  premises  by  nature,  or  for  fail* 
ing  to  provide*,  a  sewer  system  for  plaintiff's  premises.  *'  The 
duty  of  providing  drainage  or  sewerage  is  in  its  nature  judi* 
cial  or  legislative,  and  consequently  a  municipal  corporation 
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is  not  liable  for  mere  nonaction  *^^  in  CEuling  to  perform  it": 
MeClure  v.  City  of  Red  Wing,  28  Hinn.  194. 

It  is  true  that  the  water  comes  down  against  plaintiflTs 
right  of  way  with  considerable  velocity,  bnt  that  is  a  velocity 
given  it  by  the  hillside,  which  was  made  by  nature  and 
not  by  the  city. 

It  seems  to  us  that  the  case  is  simply  this:  Can  the  owner 
of  a  swamp  improve  it  and  then  compel  the  owner  of  the 
high  land  around  it  to  keep  the  surface  water  naturally  trib- 
utary  to  the  swamp  from  coming  from  the  higher  lands  upoo 
the  swamp?    We  think  not. 

For  these  reasons  the  order  denying  the  motion  for  a  new 
trial  should  be  reversed.    So  ordered. 


MuHiciPAL  CoRPOBATioiis— Skwbrs— SnorAoa  Watol — ^A  ^ty  is  liabls 
for  collectinif  sarface  water  by  artificial  meaofly  anoh  tm  Mwen  aad  draiii% 
and  oastiag  it  upou  the  premises  of  another  in  increased  and  icjoriooa  quan- 
tities. It  is  the  daty  of  the  city  to  provide  by  adeqaat*  means  for  passing 
off  the  water  thos  concentrated  in  Toliime^  so  as  to  avoid  doing  damage  to 
private  property;  and  if  it  allows  the  water  to  accnmulats  in  large  qnanti* 
ties  at  the  mouth  of  s  sewer,  and  thas  overflow  private  property,  the  city 
is  liable  in  damages:  See  monographic  note  to  CkalkUy  ▼.  CUff  of  Rieknond, 
29  Anu  St  Rep.  743,  treating  of  the  subject  at  length.  The  antborities^ 
however,  show  many  ciroamstauces  under  which  the  owner  woald  be  with- 
oat  redress:  See  Kansas  CUy  v.  Brady,  62  Kan.  297;  39  Am.  8t  Rep.  S49» 
sud  note;  and  monographic  note  to  Qoddard  ▼•  ImkabUamU  qf  SmrptmeU, 
ao  Am  St.  Rep.  890. 
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''High- WATER  Mark,"  as  a  line  between  a  riparian  owner  and  the  pablio^ 
on  fresh-water  rivers  and  lakes,  is  to  be  determined  by  examining  the 
bed  and  banks,  and  ascertaining  where  the  presence  and  action  of  tbo 
water  are  so  common  and  usual  as  to  mark  upon  the  soil  of  the  bed  a 
eharacter  distinct  from  that  of  the  banks  in  respect  to  vegstatioa  as 
well  as  to  the  nature  of  the  soil  itself.  It  is  co-ordinate  with  tbs  limit 
of  the  bed  of  the  water. 

^Bkd  of  the  Water. "—That  only  is  to  1>e  considered  the  *'bed  of  tho 
water"  which  the  water  occupies  so  long  and  coutinnonsly  as  to  wrest 
it  from  vegetation  and  destroy  its  value  for  agricnlmral  purposes.  It. 
does  not  include  lowlands  which,  although  subject  to  frequent  over- 
flow, are  valuable  as  meadows  or  pastures. 

Eminknt  Domain— Taking  Land  in  Aid  or  Natigatioit.— The  state  has 
no  right,  even  in  aid  of  navigation,  to  permanently  maintain  the  waters 
of  a  lake,  by  artificial  means,  at  a  uniform  height  above  higb-watei 
mark,  to  the  material  daniAKe  of  lantls  of  riparian  owners.  If  it  does 
so,  the  act  constitutes  a  taking  of  their  property  which  satitlss  them  t» 
eompeusattuu. 
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To  SrppoRT  A  Spicial  AsnasMxsr  won  a  Local  Improvbmkht  the  ben- 
efife  for  which  the  land  is  aaaened  mast  be  seoured.  In  other  words,  it 
most  appear  that  benefits  for  which  persons  are  asked  to  pay  will  b* 
reoeived.  Henoe^  an  assessment  for  a  local  benefit^  ouder  an  aot  aathor- 
iBog  the  waters  of  a  lake  to  be  permaDcntly  maintained,  by  artificial 
means,  at  a  nuiform  height  above  high-water  mark»  bnt  which  makea 
no  provision  for  coiopeusating  riparian  owners  for  injuries  to  their  landa 
oansed  by  raising  the  waters,  is  invalid. 

Fuao&iPTiva  Right  to  OvsarLOW  Lands.— Merely  maintaining  a  dam  o» 
one's  own  land,  without  thereby  rsising  the  water,  will  not  create  a 
prescriptive  right  upon  the  lands  of  another.  It  it  only  the  nninter- 
mpted  flowing  of  auoh  landa  for  tho  statutory  period  that  will  oreato 
such  a  right 

Certiorari  to  review  the  confirmation  of  special  assess- 
ments for  a  local  improvement.  This  remedy  was  sought  a» 
the  statute  made  no  provision  for  an  appeal.  The  assessors 
appointed  assessed  the  amount  of  the  condemnation  proceed«^ 
ings  on  the  property  in  Hennepin  county,  which  they  deemed 
specially  benefited,  taxing  different  parcels  of  land  with  a 
specific  amount.  Objections  to  a  confirmation  of  the  assess^ 
ment  were  overruled.  The  whole  evidence  was  embodied  ii¥ 
a  case  certified,  signed,  and  filed  with  the  proceedings,  and 
the  record  was  removed  to  the  supreme  court  by  certiorari. 

Kellogg  A  Laybaum^  BerUonf  RoberU  A  Brown^  and  W.  A. 
Dodge^  for  the  relators. 

Frank  M.  Nye^  county  attorney^  and  Carman  N.  Smithy  tor 
the  respondents. 

*iv  MiTCHSLL,  J.  Lake  Minnetonka  is  a  large,  navigable- 
body  of  water,  situated  mainly,  but  not  wholly,  in  Hennepin, 
county.  The  shores  of  the  lake  are  in  some  places  somewhat 
steep  and  abrupt,  and  in  other  places  low  and  flat,  and 
bounded  by  large  tracts  of  lowland,  only  slightly  elevated 
above  the  ordinary  level  of  the  water  in  the  lake.  These  lands- 
form  no  part  of  the  bed  of  the  lake,  but  are  more  or  less  subject 
to  periodical  overflow  at  certain  seasons  of  the  year — during 
some  years  in  times  of  high  water  caused  by  rains  or  melting 
snows;  but  they  are  sufficiently  dry,  when  the  water  sub- 
sides, to  be  susceptible  of  valuable  use  as  pastures  and 
meadows.  The  height  of  the  water  in  the  lake  varies  ^^®  in 
difi*erent  years  and  at  different  seasons  of  the  same  year, 
according  as  the  year  or  season  of  the  year  is  wet  or  dry,, 
the  difference  between  extreme  high  water  and  extreme  low 
water,  according  to  observations  taken  during  a  series  of 
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years,  being  something  like  6  feet;  extreme  high  water  being 
223.G5,  and  extreme  low  water  being  217.84,  measured  from 
an  arbitrary  base  line.  These  changes  in  the  heiglit  of  the 
water  are  irregular,  without  fixed  quantity  or  time,  except 
that  they  occur  periodically,  according  as  the  year  or  the  sea- 
eon  of  the  year  is  wet  or  dry.  The  rises  of  the  water,  to  a 
sufficient  height  to  overflow,  in  whole  or  in  part,  those  low- 
lands, are  not  infrequent,  and  are  liable  to  occur  any  year, 
usually  in  the  spring;  but  the  water  generally  subsides  later 
in  the  season,  so  as  to  render  the  lands  capable  of  use  as 
meadows  and  pastures.  The  outlet  of  the  lake  is  Minnehaha 
creek,  the  real  point  of  outlet  being  about  four  miles  below 
the  main  body  of  the  lake.  About  a  mile  below  this  point 
there  was  a  mill  and  milldam,  which  had  been  maintained 
for  over  twenty  years.  The  object  of  this  dam  was,  appar- 
ently, to  enable  the  owners  of  the  mill  to  use  the  lake  as  a 
millpond,  in  which  to  store  the  waters  of  the  lake  at  certain 
seasons  of  the  year,  and  draw  them  off  at  others,  as  required 
for  the  use  of  the  mill. 

In  1891  the  legislature  passed  an  act  (Special  Laws  1891, 
c.  381)  which,  after  reciting  that  it  was  necessary  **for  the 
improvement  of  navigation,  preservation  of  public  health,  and 
for  public  advantage,  benefit,  and  use,"  that  the  waters  of  the 
lake  should  be  maintained  at  a  uniform  height,  sufficient  to 
secure  these  purposes,  authorized  the  board  of  county  com- 
missioners of  Hennepin  county  to  establish  and  maintain  a 
uniform  height  of  the  water,  ''  not  to  be  above  extreme  high- 
water  mark  of  the  waters  of  said  lake."  In  order  to  carry 
out  the  purposes  of  the  act  the  board  was  authorized  to 
acquire,  by  gift,  purchase,  or  condemnation,  the  dam  already 
referred  to,  together  with  all  the  rights  and  easements  oon* 
nected  with  or  appurtenant  to  the  same,  and  the  land  on 
which  the  dam  was  situated,  and  such  other  lands  adjacent 
thereto  as  might  be  necessary  to  enable  the  board  to  main- 
tain said  waters  at  the  height  so  established.  As  will  be 
seen,  the  act  authorizes  the  acquisition  only  of  lands  on  which 
the  milldam  is  situated,  and  lands  or  rights  in  land  adjacent 
thereto,  and  not  of  riparian  lands,  or  rights  in  ^^*  riparian 
lands,  on  the  lake;  and,  of  course,  it  makes  no  provision  for 
the  payment  of  compensation  for  any  such  riparian  lands  or 
riparian  rights. 

The  act  provides  for  the  assessment,  by  appraisers  ap- 
pointed by  the  court,  upon  such  lands  in  Hennepin  county 
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as  they  deem  specially  benefited  by  the  improveinenti  suob 
eum  as  they  shall  deem  a  just  proportion  of  the  total  cost  of 
the  purchase  or  condemnation.  Under  this  act  the  board  of 
county  commissioners  established  the  **  uniform  height ''  at 
which  the  waters  of  the  lake  should  be  maintained  at  220.91, 
measured  from  the  base  line  referred  ta 

This  is  considerably  above  average  natural  low  water,  and 
below  natural  extreme  high  water  in  wet  seasons. 

Of  course  the  effect  of  maintaining  the  water  at  the  **  uni- 
form height"  thus  established  would  be  to  make  such  height 
permanent  low  water,  except,  possibly,  in  very  dry  times, 
when  the  water  might  altogether  cease  to  run  over  the  dam, 
and  evaporation  would  reduce  it  somewhat  below  that  level. 

The  evidence  shows  that  the  effect  of  uniformly  maintain- 
ing the  water  of  the  lake  at  the  height  thus  established  would 
be  to  overflow  permanently  some  of  these  low  riparian  lands, 
or  at  least  to  render  them  so  wet  as  to  destroy  or  seriously 
impair  the  value,  for  pasture  or  meadow,  which  they  would 
have  if  the  waters  of  the  lake  were  left  at  their  natural  level. 

The  board  of  county  commissioners,  having  acquired  the 
milldam  and  adjacent  lands  at  a  cost  of  some  twelve  thou- 
sand dollars,  caused  further  proceedings  under  the  act  to  be 
had  by  which  assessments  for  benefits  were  made  against  the 
lands  deemed  benefited.  Upon  application  to  -the  court  an 
order  was  made,  against  the  objections  of  the  appellants,  con- 
firming the  assessments  against  their  lands,  and  from  this 
order  they  appeal. 

Various  objections  to  these  assessments  were  interposed, 
but,  as  we  view  the  case,  it  is  only  necessary  to  consider  one. 
To  support  an  assessment  for  benefits  against  the  lands  of 
appellants  it  must  appear  that  they  will  receive  the  benefits 
for  which  they  are  asked  to  pay.  In  other  words,  if,  for  any 
cause,  the  right  to  maintain  the  water  at  the  height  fixed  by 
the  commissioners  cannot  be  secured  under  the  act  the  as- 
sessments are  invalid;  for  this  is  the  very  benefit  for  which 
Appellants  are  taxed. 

***  As  no  provision  is  made  for  compensation  to  riparian 
owners  on  the  lake  it  follows  that,  if  they  are  entitled  to 
eompensation — ^in  other  words,  if  what  is  proposed  to  be 
done  constitutes  a  taking  of  their  proper^ — the  assessments 
are  void. 

The  respondents  claim  the  right  to  maintain  the  water  to 
the  height  established,  without  paying  compensation  to  these 
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riparian  owners,  on  two  grounds:  1.  That  the  state  has  the 
right,  in  aid  of  navigation,  to  raise  and  permanently  main* 
tain  navigable  waters  up  to  ordinary  high«water  mark  with- 
out making  compensation  to  riparian  owners;  2.  That  the 
owners  of  the  milldam  on  Minnehaha  creek  had  acquired  a 
prescriptive  right,  as  against  riparian  owners,  to  raise  and 
maintain  the  water  of  the  lake  at  a  height  as  great  as  that 
established  by  the  county  commissioners  under  this  act.    The 
second  proposition  may  be  disposed  of  very  briefly.    In  the 
first  place  the  court  below  declined  to  pass  upon  it,  but  based 
its  decision  exclusively  on  the  first  ground.    Again,  the  evi- 
dence was,  at  least,  not  such  as  to  require  a  finding  that  any 
such  prescriptive  right  had  been  acquired.    It,  perhaps,  did 
appear  that  the  milldam  had  been  continuously  maintained 
for  over  twenty  years  at  a  height  sufficient^to  maintain  the 
water  at  the  uniform  height  established  by  the  commissioners. 
But  merely  maintaining  a  dam  on  one's  own  land,  without 
thereby  raising  the  water,  will  not  create  a  prescriptive  right 
upon  the  lands  of  another.    It  is  only  the  uninterrupted  flow- 
ing of  such  lands  for  the  statutory  period  that  will  create 
such  a  right.    The  evidence  tends  to  show  some  very  consid- 
erable intervals  during  which  the  water  was  not  maintained 
at  any  such  height  as  is  now  proposed,  and  which  would, 
therefore,  interrupt  the  prescription.    The  evidence  also  tends 
to  show  that,  when  the  mill  was  in  operation,  the  water  was 
drawn  down  by  means  of  gates  for  power  to  turn  machinery, 
and  hence,  of  necessity,  the  height  of  the  water  must  have 
been,  much  of  the  time,  below  that  **  uniform  height "  which 
it  is  now  proposed  to  constantly  maintain  under  this  act. 

It  remains,  then,  to  consider  the  first  ground,  vis.,  the  right 
of  the  state,  in  aid  of  navigation,  to  raise  and  permanently 
maintain  the  water  up  to  ordinary  high-water  mark  without 
making  any  compensation  to  riparian  owners.  While  the 
title  of  a  riparian  owner  on  navigable  or  public  waters  ex- 
tends to  ordinary  low-water  mark,  ^*^  yet  it  is  unquestion« 
ably  true  that  his  title  is  not  absolute,  except  to  ordinary 
high-water  mark.  As  to  the  intervening  space,  the  title  of 
the  riparian  owner  is  qualified  or  limited  by  the  public  right. 
The  state  may  not  only  use  it  for  purposes  connected  with 
navigation  without  compensation,  but  may  protect  it  from 
any  use  of  it,  even  by  the  owner  of  the  land,  that  would  intei^ 
fere  with  navigation. 

It  may  be  conceded,  as  claimed  by  respondent^  that 
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within  the  banks,  and  below  high-water  mark,  the  pablis 
right  is  supreme,  and  that  damages  to  riparian  proprietors 
mre  damnum  absque  injuria.**  Bat  the  question  is,  What  is 
*' high- water  mark/'  as  the  line  between  the  riparian  owner 
and  the  public,  and  below  which  his  title  is  thus  qualified  by 
the  public  right?  It  seems  to  us  that  it  is  right  here  where 
both  the  trial  court  and  counsel  have  fallen  into  error.  It 
seems  to  have  been  assumed  that  **  high-water  mark  "  means 
the  extreme  line  which  the  water  reaches  (even  outside  its 
natural  channel  or  bed)  in  times  of  high  water,  caused  by 
rains  or  melting  snows,  which  are  not  unusual  or  extraordi* 
nary,  but  occur  annually,  or  at  least  frequently,  during  the 
wet  season.  The  consequences  of  any  such  rule,  if  applied 
to  our  navigable  rivers  and  inland  lakes,  would  be  very  start- 
ling. Take,  for  example,  the  Mississippi  river.  It  is  subject 
to  periodical,  and  almost  annual,  rises,  usually  in  the  spring, 
when  the  water  overflows  its  banks,  and  submerges  thousands 
of  acres  of  bottom  lands  which  are,  at  other  seasons  of  the 
year,  dry  and  valuable  for  timber,  grass,  and  even  agricuU 
tare.  The  stage  of  water  necessary  to  overflow  these  lands 
is  not  extraordinary  or  unusual  high  water,  in  the  popular 
sense,  for  it  is  liable  to  occur,  and  does  occur,  almost  every 
year.  And  yet  it  would  hardly  be  claimed  that  the  title  of 
the  owners  of  these  lands  is  qualified,  and  that  the  public 
might,  in  aid  of  navigation,  by  dams  or  other  artificial  means, 
maintain  the  water  of  the  river  at  such  a  height  as  to  per- 
manently submerge  and  destroy  these  lands,  without  making 
compensation  to  the  owners.  Any  such  definition  of  '*  high- 
water  mark,"  as  a  line  between  riparian  owners  and  the 
public,  is  clearly  inapplicable  to  inland  fresh-water  rivers 
and  lakes,  which  are  subject  to  frequent  rises,  causing  them 
to  overflow  their  natural  banks. 

^  High  water,"  as  applied  to  the  sea,  or  rivers  where  the 
tide  ebbs  and  flows,  has  a  definite  meaning.  It  is  marked 
by  the  periodical  flow  of  the  tide,  excluding  the  advance  of 
the  water  above  the  line,  *'*  in  the  case  of  the  sea,  by  winds 
and  storms,  and,  in  the  case  of  the  river,  by  floods  and  fresh- 
ets. But  in  the  case  of  fresh-water  rivers  and  lakes — in 
which  there  is  no  ebb  and  flow  of  the  tide,  but  which  are 
sabject  to  irregular  and  occasional  changes  of  height,  with* 
out  fixed  quantity  or  time,  except  that  they  are  periodical, 
recurring  with  the  wet  or  dry  seasons  of  the  year — ^high- 
water  mark,  as  a  line  between  a  riparian  owner  and  the 
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pablic,  18  to  be  determined  by  examining  the  bed  and  bankii 
and  ascertaining  where  the  presence  and  action  of  the  water 
are  so  common  and  usual,  and  so  long  continued  in  all  ordi« 
narj  years,  as  to  mark  upon  the  soil  of  the  bed  a  character 
distinct  from  that  of  the  banks,  in  respect  to  TegetatioD,  aa 
well  as  respects  the  nature  of  the  soil  itself. 

*'  High-water  mark  "  means  what  its  language  imports — 
a  water  mark.  It  is  co-ordinate  with  the  limit  of  the  bed  of 
the  water;  and  that  only  is  to  be  considered  the  bed  which 
the  water  occupies  sufficiently  long  and  continuously  to  wrest 
it  from  vegetation,  and  destroy  its  value  for  agricultural  pur* 
poses.  Ordinarily  the  slope  of  the  bank  and  the  character 
of  its  soil  are  such  that  the  water  impresses  a  distinct  char- 
acter on  the  soil  as  well  as  on  the  vegetation.  In  some 
places,  however,  where  the  banks  are  low  and  flat,  the  water 
does  not  impress  on  the  soil  any  well-defined  line  of  demar- 
cation between  the  bed  and  the  banks.  In  such  cases  the 
e£fect  of  the  water  upon  vegetation  must  be  the  principal 
test  in  determining  the  location  of  high-water  mark  as  a  line 
between  the  riparian  owner  and  the  public.  It  is  the  point 
up  to  which  the  presence  and  action  of  the  water  is  so  con- 
tinuous as  to  destroy  the  value  of  the  land  for  agricultural 
purposes  by  preventing  the  growth  of  vegetation,  constituting 
what  may  be  termed  an  ordinary  agricultural  crop — ^for  ex- 
ample, hay:  Howar^  y.  Ingersoll^  13  How.  381;  Stover  v.  Jack^ 
60  Pa.  St.  339;  100  Am.  Dec.  666;  Houghton  v.  Chicago  eU. 
R.  B.  Co.,  47  Iowa,  870;  Plumb  v.  McQannon^  82  U.  C.  Q.  R 
8;  Gould  on  Waters,  sec.  45. 

The  evidence  tends  to  show  that  what  is  proposed  to  be 
done  under  this  act  is  to  permanently  maintain  the  water  at 
a  uniform  height  above  high-water  mark,  as  thus  defined,  to 
the  material  damage  of  lands  of  riparian  owners.  This  con- 
stitutes a  taking  of  their  property  which  entitles  them  to 
compensation:  Weaver  v.  Mississippi  Jt  Rum  River  Boom  Oo.^ 
28  Minn.  634.  It  follows  that  ^**  the  benefits  for  which 
appellants'  lands  have  been  assessed  are  not  secured  to  them 
by  the  proceedings  under  this  act. 

We  have  assumed  as  facts  what  the  evidence  tends  to 
prove,  but  it  is  proper  to  add  that  these  proceedings  are  not 
conclusive  on  the  riparian  owners  who  are  not  parties  to 
them;  and,  as  the  act  contains  no  provision  for  making 
ihem  partiesi  it  is  impossible,  in  any  prooeedings  under  it| 
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to  certainly  determine  that  any  benefit  is  secured  to  appel« 
lants. 

Order  reversed,  _^ 

Eminimt  DoMAm—OTBitFLOWiiio  Lands. — ^Private  property  oannot  be 
taken  under  the  right  of  eminent  domain,  in  the  abtieace  of  the  owner's 
oonaant^  without  fally  oompensatinj;  him  therefor:  See  inonographio  note 
to  OaifieaviUe  etc.  By,  Co,  v.  Hall,  22  Ain.  St.  Rep.  49.  The  raising  of 
water,  by  artificial  meana,  so  as  to  permanently  overflow  adjacent  landi,  U 
a  damage  for  which  compensation  mast  be  made:  See  monographic  notes  to 
Skeehy  ▼.  KanMcf  City  etc  By.  Co,,  4  Am.  St.  Rep.  403;  Vanderlip  t.  CHy 
1^  Grand  HapUU,  16  Am.  St.  Rep.  611,  treating  of  the  tnbject  at  somo 
length.  And  the  same  damages  are  to  be  allowed  where  lands  are  perma* 
nently  overflowed  as  if  they  had  been  taken  outright:  See  monographio 
Bote  to  Winona  etc  S.  B,  Co,  ▼.  Waidron,  S9  Am.  Dea  114»  on  damagea  ia 
eminent  domain  cases. 

LooAL  A8BI88MBNT8  may  be  levied  by  the  legislature  for  many  purpoeesb 
but  the  object  mast  be  on^  productive  of  special  looal  bcnefitst  Note  Is 
ZigUr  T.  MemffeB,  16  Am.  8^  itep.  87L 
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MuHioiPAii  CoBPOBATiovs  —  Damages — Public  WoRK^SiwiBa — If  a 
publio  work*  for  instance,  a  sewer,  as  the  same  was  originally  planned 
and  ocnstmoted,  is  found  to  result  in  direct  and  physical  injury  to  the 
property  of  another,  that  would  not  otherwise  have  happened,  and 
which,  from  its  nature,  is  liable  to  be  repeated  and  continuous,  but  is 
remediable  by  a  change  of  plan  or  the  adoption  of  prudent  measures^ 
the  corporation  is  liable  for  such  damages  as  occur  in  eonsequence  of 
the  original  cause,  after  notice  and  an  omission  to  use  ordinary  care  to 
remedy  the  eviL 

HuNiaiPAL  GoHPORATioNS  —  DAMAGES  —  SswEBS. — There  ia  a  distinction 
between  injuries  incidental  to  the  exercise  of  municipal  legislative  func- 
tions and  direct  and  positive  wrongs.  For  the  former  no  aotion  will 
lie;  but  for  the  latter  the  party  injured  may  recover.  Hence,  a  city 
is  liable  for  damages  caused  by  a  sewer  of  insufficient  sise  in  setting 
ba«)k  water  into  the  plaintiff's  cellar. 

Action  against  the  city  to  recover  damages  to  property 
caused  by  a  sewer  of  insufiScient  size.  The  complaint 
charged  that  the  injury  was  caused  by  the  negligence  of  de- 
fendant in  not  properly  designing  and  building  the  sewers, 
and  in  collecting  therein  too  large  an  amount  and  volume 
of  water,  and  not  making  sufficient  outlets  therefor.  The 
city  answered  by  a  general  denial,  and  also  alleged  that  the 
sewers  were  constructed  pursuant  to  plans  and  specificationa 
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prepared  by  the  city  engineer  and  approved  by  the  board 
of  public  works  and  the  common  council  of  the  city.  The 
plaintiff  obtained  a  verdict,  and  his  damages  were  assessed 
at  three  hundred  and  fifty  dollars.  The  city  appealed  from 
an  order  denying  its  motion  for  a  new  triaL 

Le^m  r.  Chamberlain  and  Frederic  A.  Pike^  for  the  a^el- 
lant. 

John  L.  Towrdey^  for  the  respondent. 

*^  GiLFiLLAN,  C.  J.  The  action  is  to  recover  damages 
arising  from  a  sewer  laid  by  defendant,  and  with  which  plain- 
tiff had  connected,  as  he  had  a  right  to  do,  setting  the  water 
in  it  back  so  that  it  flooded  plaintiff's  basements.  The  defect 
alleged  in  the  sewer  was  that  it  was  of  insufficient  capacity 
to  carry  off  the  water  brought  into  it.  The  defect  appears  to 
have  existed  in  the  original  plan  for  sewering  that  part  of 
the  city;  that  is,  the  city,  in  determining  upon  a  system  *** 
of  sewers,  determined  upon  the  sizes  required  for  the  main 
sewer  and  for  the  lateral  sewers  running  into  it,  and  the  sise 
determined  on  for  the  former  proved  too  small. 

The  rule  is  uniformly  conceded  that  for  injuries  wholly  in- 
cidental to,  and  consequential  upon,  the  exercise  by  a  mu- 
nicipal corporation  of  the  legislative  or  discretionary  powers 
intrusted  to  it  (as  distinguished  from  its  ministerial  acts)  no 
action  will  lie  against  it.  Instances  of  the  application  of  that 
rule  are  furnished  by  Lee  v.  City  of  Minneapoli»^22tlL\nn.  13, 
where  the  power  exercised  was  establishing  the  grade  of  a 
street  under  the  charter,  and  Alden  v.  City  of  MinneapoU$f  24 
Minn.  254,  where  the  city  had  established  a  system  of  grades 
for  streets  and  sidewalks,  and  drains,  gutters,  catch-basins, 
and  sewers,  and  had  constructed  the  streets,  sidewalks,  drains, 
and  gutters,  and  partially  completed  the  sewers.  The  com- 
plaint was  that  the  sewers,  drains,  gutters,  and  catch-basins 
were  not  sufficient  to  carry  off  the  surface  water  falling  in 
rains  upon  the  streets,  so  that  it  flowed  from  the  streets  upon 
plaintiff's  lot. 

The  line  between  legislative  acts  and  ministerial  acts  of  a 
municipal  corporation  is  not  very  clearly  marked  by  the  de- 
cisions, nor  is  it  necessary  to  attempt  to  trace  it  in  this  case. 

Some  of  the  earlier  cases  do  not  clearly  recognise  the  dis- 
tinction between  injuries  incidental  to  the  exercise  of  munic- 
ipal and  legislative  functions  and  direct  and  positive  wrongs, 
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«ocb,  for  instance,  as  trespass,  caused  by  it  The  later  and 
better  authorities,  however,  recognize  the  distinction,  and, 
while  adhering  to  the  rule  thai  for  the  former  no  action  will 
lie,  hold  that  for  the  latter  the  party  may  recover.  The  dis- 
tinction is  apparent,  though  it  is  not  clearly  discussed  in 
either  of  the  cases  of  (ySrien  v.  City  of  St.  Paul,  18  Minn. 
176,  and  25  Minn.  331;  33  Am.  Rep.  470;  Koba  v.  City  of 
Minneapolis^  22  Minn.  159,  and  the  Lee  and  Alden  cases 
above  cited. 

To  determine  when  and  upon  what  plan  a  public  improve- 
ment shall  be  made  is,  unless  the  charter  otherwise  provides, 
left  to  the  judgment  of  the  proper  municipal  authorities, 
and  is,  in  its  nature,  legislative.  And,  although  the  power  is 
vested  in  the  municipality  for  the  benefit  and  relief  of  prop- 
erty, error  of  judgment  as  to  when  or  upon  what  plan  the 
improvement  shall  be  made,  resulting  only  *'*  in  incidental 
injury  to  the  property,  will  not  be  ground  of  action;  as,  if,  in. 
grading  streets  to  the  authorized  grades,  the  plan  of  the  grad- 
ing is  inadequate  to  drain  a  lot  of  the  surface  water,  or  even 
if  it  make  it  more  di£Scult  and  expensive  for  the  owner  to 
drain  it,  or  make  access  to  the  lot  more  difficult,  that  is  a 
result  incidental  to  the  improvement.  But  for  a  direct  inva- 
sion of  one's  right  of  property,  even  though  contemplated  by, 
or  necessarily  resulting  from,  the  plan  adopted,  an  action 
will  lie;  otherwise,  it  would  be  taking  private  property  for 
public  use  without. compensation.  Thus,  if,  in  cutting  a 
street  down  a  grade,  the  soil  of  an  abutting  lot  is  precipi* 
tated  into  the  cut,  or  if,  in  filling  up  to  grade,  the  slope  of  ihe 
embankment  is  made  to  rest  on  private  property,  that  is  a 
direct  invasion  of  property  rights  which  cannot  be  justified, 
even  though  the  plan  adopted  contemplates,  or  will  nece^ 
sarily  produce,  the  result 

Judge  Dillon,  in  his  work  on  Municipal  Corporations, 
fourth  edition,  sections  1047  to  1051,  approves  the  rule  laid 
down  in  more  recent  decisions  by  some  of  our  ablest  courts, 
that  if  a  sewer,  whatever  its  plan,  is  so  constructed  as  to  cause 
a  positive  and  direct  invasion  of  private  property,  as  by  col* 
lecting  and  throwing  upon  it,  to  its  damage,  water  or  sew* 
age  which  would  not  otherwise  have  flowed  or  found  its  way 
there,  the  corporation  is  liable.  Conspicuous  for  their  ability, 
among  the  cases  referred  to  by  him,  are  Ashley  v.  Port  Huron^ 
85  Mich.  296;  24  Am.  Rep.  552,  and  Seifert  v.  City  of  Brooh^ 
lyUf  101  N.  Y.  136;  54  Am.  Rep.  664,  each,  the  former  espe- 
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tions  haa  barred  the  proeecution  of  the  ion  in  law  does  not  bar  her  of 
relief. 
ICoBTOAOiGS^CAiroBLLATioir  TOR  Fraud— PBisuMFTioir.— Aoqiiiesoenoe  ia 
a  mortgage  under  snch  eiroomatanoea  aa  to  render  it  voidable  for  frand 
and  nndne  influenoe  oannot  be  preaumed  from  a  failure  of  the  mor^ 
gagor  to  move  for  ita  oancellation  while  the  aame  oonditiona  whieli 
oanaed  ita  execution  oontinue. 

VaOOTIABLB  iNgTBUMIMTS.— InDOBSXMXNTS  OF  PaTKBOT  OF  IhTBBBR  OV 

NoTBB  ia  prima  fade  evidenoe  of  auch  payment  by  the  maker  thereof 
but  auch  preaumption  ia  rebutted  by  the  teetimony  of  the  nutkor  to  tho 
oontrary. 

ifOBTGAOsa-— Oamoellatiok  fob  Fraud — ^DsrsKSRS.— In  an  action  to  can- 
cel a  mortgage  procured  by  the  fraud  and  undue  influenoe  of  the  mort* 
gagor*a  aon  in  law  and  the  suretiea  on  hia  bond,  and  executed  aolely  to 
indemnify  auch  suretiea  against  the  reeult  of  a  threatened  criminal 
proaeontion  of  the  son  in  law  for  a  misappropriation  of  public  funda^ 
•uch  suretiea  cannot  set  up  ^  a  defense  the  fact  that  the  mortgagor 
baa  failed  to  reconvey  land  deeded  to  him  by  the  son-in-law  aa  a  part  of 
the  same  transaction,  and  at  the  aame  time  deny  that  they  are  cAiaiige* 
able  with  any  thing  done  by  the  aon  in  law  in  the  aame  matter, 

ICortgaoks—Cancbllation  fob  Fraud^Rroomtbtanob. — A  mortgagor 
•eeking  to  cancel  a  mortgage  for  fraud  and  undue  influence  in  ita 
execution  most  tender  a  reconveyance  of  land  conveyed  to  him  aa  part 
of  the  aame  transaction. 

HoBTQAOBs— Canobllation  FOR  Fraud — Rboonvbtakob.— If  a  mortgagor 
in  an  action  to  cancel  a  mortgage  for  fraud  and  undue  influence  tendera 
a  quitclaim  deed  to  land  oonveyed  to  him  aa  part  of  the  aame  trana- 
action  the  court  may  compel  a  reconveyance  aa  the  price  of  a  decree  in 
hia  favor. 

Action  to  cancel  a  deed  of  trust  on  a  farm  and  to  cancel 
notes  secured  thereby,  on  the  ground  that  they  had  been 
obtained  by  fraud,  undue  influence,  and  improper  practices. 
This  deed  of  trust  was  executed  by  plaintiff,  Mrs.  Bell,  on 
June  25,  1888,  to  the  defendant  Campbell,  as  trustee  for  the 
Sazton  National  Bank,  and  two  others,  to  secure  three  notes 
aggregating  seven  thousand  seven  hundred  dollars  due  in 
three  years,  with  interest  at  eight  per  cent  per  annum, 
payable  every  ninety  days,  and  given  by  plaintiff  to  the 
several  beneficiaries  before  mentioned.  Plaintiff,  at  the  time 
of  executing  the  deed  of  trust  and  notes,  was  a  widow, 
ignorant,  illiterate,  unaccustomed  to  business  affairs,  and 
about  seventy  years  of  age.  She  had  left  the  said  farm, 
and  had  moved  to  the  city,  and  was  at  this  time  living 
near  her  son  in  law,  H.  C.  Garter,  who  had  married  her 
daughter,  and  who  enjoyed  her  confidence,  and  attended 
to  her  business  affairs.  Said  Carter,  prior  to  June,  1888, 
was  treasurer  of  the  city  of  St.  Joseph,  Missouri,  and  in 
that  capacity  had  defaulted  in  the  sum  of  seven  thousand 
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4M7en  hundred  dollars.  His  bondsmen,  so  far  as  need  ba 
mentioned  here,  were  A.  N.  Schuster,  president  of  the  Schus- 
ter-Hax  National  Bank;  0.  F.  Burnes,  president  of  the 
National  Bank;  S.  C.  Woodson,  vice-president  of  the  Saxtoa 
National  Bank,  and  S.  A.  Walker,  cashier  of  the  Schuster* 
Hax  National  Bank,  all  of  St.  Joseph,  Missouri.  Shortly 
after  the  defalcation  it  was  agreed  between  these  bondsmen 
and  Carter  that  each  of  the  three  named  banks  should  lend 
Carter  one-third  of  the  amount  of  his  defalcation,  and  that 
Ihey  would  accept  a  joint  deed  of  trust  on  the  Bell  farm  as 
security.  The  plaintiff  was  not  informed  of  this  agreement 
or  consulted  with  reference  to  it.  She  had  no  notice  of  Car- 
ter's defalcation  until  about  four  days  before  she  signed  the 
deed  of  trust  and  notes  secured  thereby,  nor  was  she  informed 
in  any  way  respecting  the  responsibility  she  was  then  called 
upon  to  assume.  Carter,  when  confronted  with  his  defalca- 
tion and  its  consequences,  determined  to  raise  money  out  of 
the  Bell  farm  to  make  it  good.  For  this  purpose  he  sent  for 
Mrs.  Bell,  and  had  her  come  to  his  house  about  four  days 
before  the  trust  deed  and  notes  were  executed,  and  kept  her 
there  until  the  transaction  was  consummated.  When  she 
arrived  he  began  to  importune  her  to  execute  such  instru- 
ments. He  disclosed  to  her  his  situation,  the  amount  of  his 
defalcation,  his  inability  to  raise  the  amount  without  her 
help,  the  likelihood  that  he  would  be  arrested  and  imprisoned 
unless  the  money  was  obtained,  and  implored  her  to  save  him 
from  disgrace,  by  giving  a  mortgage  on  her  farm,  but  this 
she  stoutly  refused  to  do.  Again  and  again  he  renewed  his 
importunities  during  the  next  four  days,  threatening  to  commit 
euicide  unless  she  consented,  and  procured  his  wife  and  child 
to  unite  their  importunities  with  his  incessantly  during  such 
four  days.  One  of  his  bondsmen,  S.  C.  Woodson,  and  one  En- 
glehart,  the  mayor  of  St.  Joseph,  also  importuned  Mrs.  Bell  to 
execute  the  mortgage,  assuring  her  that  Carter  would  not  be 
suspended  from  office  or  prosecuted  if  his  shortage  was  made 
good.  Under  these  trying  circumstances,  and  immediately 
after  the  departure  of  Woodson  and  Englehart,  a  notary 
named  Hedenberg  came  to  the  house  with  the  three  notes 
and  the  deed  of  trust  in  question,  together  with  a  warranty 
deed  from  Carter  to  plaintiff,  which  such  notary  had  been 
directed  by  Carter  to  prepare  and  bring  to  the  house.  Mrs. 
Bell  showed  great  hesitation  about  signing  the  notes  and 
JDortgage,  and  the  notary  was  about  to  leave,  but  at  Carter's 
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reqnest  lingered  until  the  completion  of  a  oonyeraatioa  bo- 
tween  Mrs.  Bell  and  Carter.  He  did  not  hear  this  conversa- 
tioo,  but  at  its  termination  he  was  recalled  for  the  purpose  of 
having  the  notes  and  mortgage  executed.  He  then  signed 
and  witnessed  Mrs.  BelFs  name  to  them,  and  sboi  though 
much  agitated,  added  her  mark  to  her  signature  as  made  bj 
him.  These  notes  and  the  deed  <^  trust  being  signed  and 
duly  acknowledged  by  Mrs.  Bell,  then,  for  the  first  time, 
the  deed  from  Carter  to  her  was  produced.  She  then 
thought,  and  afterward  continued  to  think,  that  such  deed 
was  merely  a  mortgage  on  Carter's  property.  Carter  and 
wife  also  executed  a  note  in  favor  of  Mrs.  Bell  for  seven  thou- 
sand seven  hundred  dollars,  which  was  handed  to  her  with 
Carter's  deed,  but  without  her  knowledge  of  its  execotion 
or  existence.  Hedenberg  handed  the  deed  of  trost  and 
notes  from  Mrs.  Bell  to  Carter.  The  latter  took  the  note  in 
favor  of  the  Saxton  National  Bank,  together  with  the  deed  of 
trust  on  the  Bell  &rm,  to  that  bank.  Woodson  then  approved 
the  loan,  had  the  trust  deed  recorded,  and  directed  a  credit 
to  the  Schuster-Hax  Bank.  Carter  on  the  next  day  handed 
the  remaining  two  notes  executed  by  Mrs.  Bell  to  Mr.  Walker, 
of  the  Schuster-Hax  Bank.  These  notes  were  made  payable 
to  Burnes  and  Schuster,  and  by  them  indorsed  to  their 
respective  banks.  Walker  then  got  a  cashier's  check  from 
the  National  Bank  of  St  Joseph,  and  credited  seven  thousand 
seven  hundred  ilollars  to  Carter's  account  therein  as  city 
treasurer.  Interest  was  regularly  paid  on  these  notes,  but 
not  by  Mrs.  Bell,  nor  out  of  her  money.  She  heard  nothing- 
more  of  them  until  they  matured,  and  upon  her  failure  to 
pay  them,  the  farm  was  advertised  and  sold  under  the  deed 
of  trust,  Woodson  purchasing  it  at  such  sale  for  five  thousand 
dollars.  Pending  these  foreclosure  proceedings,  and  before 
the  sale,  Mrs.  Bell  instituted  this  proceeding  to  cancel  the 
notes  and  deed  of  trust  Judgment  in  the  court  below  dia> 
missing  plaintififs  petition,  and  she  appealed. 

8.  S.  Brown  and  J.  F.  Pitt,  for  the  appellant 

Porter  A  Woodson  and  B.  R.  Vineyard,  for  the  respondents.. 

^^  Sherwood,  J.  Upon  the  facts  thus  presented,  a  o<m»- 
olusion  is  to  be  reached  and  announced  whether  plaintiff  ia 
entitled  to  any  relief. 

That  plaintiff  owed  the  city  nothing  and  the  beneficiariea 
in  the  deed  of  trust  nothing  stands  conceded.    That  Carter'a 
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bondsmen  owed  the  city  seven  thousand  seven  hundred  dol* 
lars  is  equally  undisputed.  And  yet  this  was  the  sole  basis 
and  the  groundwork  upon  which  plaintiff  was  so  persistently 
and  constantly  importuned  for  days  and  days  to  surrender 
her  little  all;  to  beggar  herself  in  order  that  the  bondsmen 
might  be  saved  harmless,  and  she  made  poor  indeed.  On 
the  very  morning  that  this  most  indefensible  transaction 
found  its  blameworthy  consummation  this  poor,  ignorant, 
illiterate  old  woman,  fast  verging  on  the  biblical  limit  of 
threescore  years  and  ten,  for  over  three  hours  was  kept  on 
the  rack  of  varying  emotions.  Within  that  time  every  argu* 
ment  that  could  be  advanced  was  used,  every  chord  of  human 
feeling  and  affection  that  could  be  played  upon  was  struck 
by  the  sordid  hand  of  self-interest,  or  the  tremulous  hand  of 
anticipated  punishment,  in  the  endeavor  to  swerve  her  from 
her  purpose;  how  well  it  succeeded  is  matter  now  of  record. 

The  circumstances  of  this  case  clearly  bring  it  within  the 
operation  of  the  principle  that  condemns  and  avoids  a  contract 
entered  into  where  the  obligor  is  not  a  free  agent;  where  he 
stands  in  vinmiZts;  where  he  is  not  equal  to  the  task  of  protecting 
himself;  where  the  circumstances  which  surround  him  at  the 
time  are  of  such  extreme  necessity  or  of  distress  that  his  will 
is  overcome,  his  free  agency  destroyed  by  some  oppression  or 
fraudulent  advantage  or  imposition  incident  to  the  transao- 
tion;  in  such  case  a  court  of  equity  will  ^^  protect  him, 
by  setting  aside  the  contract  thus  made;  1  Story's  Equity 
Jurisprudence,  18th  ed.,  sec.  289. 

In  instances  like  the  present,  where  surprise  and  sudden 
action  are  the  chief  ingredients,  where  due  deliberation  is 
therefore  wanting,  these  incidents  are  classed  by  courts  of 
equity  under  the  head  of  fraud  or  imposition.  Wherever 
undue  advantage  is  taken  of  party  "  under  circumstances 
which  mislead,  confuse,  or  disturb  the  just  result  of  his 
judgment,  and  thus  expose  him  to  be  the  victim  of  the  artful, 
the  importunate,  and  the  cunning,*'  where  *' proper  time  is 
not  allowed  to  the  party,  and  he  acts  improvidently,  if  he  is 
importunately  pressed,  if  those  in  whom  he  places  confi- 
dence make  use  of  strong  persuasions,  if  he  is  not  fully 
aware  of  the  consequences,  but  is  suddenly  drawn  in  to  act, 
if  he  is  not  permitted  to  consult  disinterested  friends  or  coun* 
eel  before  he  is  called  upon  to  act  in  circumstances  of  sud- 
den emergency  or  unexpected  right  or  acquisition — in  these 
land  many  like  cases,  if  there  has  been  great  inequality  in 
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the  bargain,  courts  of  equity  will  assist  the  party  upon  the 
ground  of  fraud,  imposition,  or  unconscionable  adYaotage'': 
1  Story's  Equity  Jurisprudence,  18th  ed.,  see.  251,  and  oasea 
cited. 

Other  cases  announce  the  same  prinoiple  and  its  applica- 
tion to  like  circumstances  as  are  here  presented:  Tarley  v. 
Edwards^  18  Mo.  App.  676;  Sharon  v.  Gager,  46  Conn.  189; 
Foley  7.  Oreene^  14  R.  I.  618;  51  Am.  Rep.  419;  Jordan  ▼• 
Elliott,  15  Cent.  L.  J.  232;  Meech  v.  Lee,  82  Mich.  274;  Eadis 
T.  summon,  26  N.  Y.  9;  82  Am.  Dec.  395;  Coffman  v.  Lookout 
Bank,  5  Lea,  232;  40  Am.  Rep.  31;  Berlien  v.  Bieler,  96  Ma 
491. 

The  true  question  as  announced  by  Lord  Bldon  in  Peel  ▼• 

,  16  Ves.  157,  in  all  such  cases  is,  "  whether  the  mind 

was  not  so  subdued,  that  though  the  execution  was  the  free 
act  of  that  person,  it  was  an  ^*  act,  speaking  the  mind,  not 
of  that  person,  but  of  another.'' 

In  Earle  v.  Norfolk  etc.  Co.,  36  N.  J.  Eq.  192,  Van  Fleet, 
V.  C,  aptly  epitomizes  this  whole  doctrine  when  he  says: 
'*  Whatever  destroys  free  agency  and  constrains  the  person 
whose  act  is  brought  in  judgment  to  do  what  is  against  his 
will,  and  what  he  would  not  have  done  if  left  to  himself,  is 
undue  influence,  whether  the  control  be  exercised  by  physical 
force,  threats,  importunity,  or  any  other  species  of  mental  or 
physical  coercion." 

The  testimony  in  this  case  shows  in  the  most  indubitable 
manner  that  the  act  of  plaintiff  in  touching  the  pen  and  in 
acknowledging  the  deed  and  the  notes  was  purely  automatic 
and  perfunctory.  It  is  urged  that  if  the  deed  of  trust  and 
notes  executed  by  plaintiff  had  been  given  through  fear  of 
Carter's  criminal  prosecution,  and  in  order  to  prevent  the 
same,  that  then  she  stands  in  pari  delicto  with  the  other  par- 
ties to  the  transaction,  and,  therefore,  could  have  no  relief 
against  the  enforcement  of  those  writings  obligatory. 

There  are  two  answers  to  this  contention:  1.  Granting  thai 
plaintiff  did  enter  into  the  contract  with  that  purpose  in 
view,  she  will  not  be  debarred  from  pursuing  her  remedy, 
because  she  cannot  in  any  event  be  regarded  as  equally  cul- 
pable with  the  adversary  parties.  When  this  is  the  case  a 
court  of  equity  will  interfere  and  go  to  the  relief  of  the  less 
guilty  party,  whose  transgression  has  been  brought  about  by 
the  imposition,  undue  influence,  etc.,  of  the  party  on  whom 
the  burden  of  the  original  blameworthiness  principally  restt: 
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2  Pomeroy's  Equity  Jurispradence,  2d  ed.,  sec.  942;  1  Story'* 
Equity  Jurisprudence,  18th  ed.,  sec.  800;  Pinchston  v.  Bronm^ 

3  Jones  Eq.,  494;  Kite?icn  ▼.  Oreenabaum,  61  Ma  116;  2: 
For  reasons  already  given,  plaintiff  cannot  be  regarded  '^ 
as  having  entered  into  a  binding  contract  that  can  prejudice 
her  rights. 

It  is  insisted  that  plaintiff  should  have  moved  more 
promptly  for  cancellation  of  the  alleged  contract;  but  we  fai> 
to  appreciate  the  force  of  this  position,  because  the  notes  had 
three  years  to  run,  evidently  made  so  for  a  purpose.  The 
statute  of  limitations  would  bar  any  prosecution  of  Carter  at 
the  end  of  that  period.  During  that  time  the  same  prospect 
of  family  disgrace  was  held  over  plaintiff  that  was  used 
originally  to  procure,  and  was  such  a  potent  factor  in  procur« 
ing,  the  execution  of  the  securities,  and,  if  plaintiff  had  insti* 
tuted  her  proceedings  for  relief  at  an  earlier  date,  she  would 
have  been  confronted  by  the  same  situation,  the  same  cir* 
cumstances  of  moral  duress  and  imposition  which  confronted 
her  in  the  first  instance.  In  such  circumstances  her  failure 
to  move  sooner  in  the  matter  is  not  to  be  accounted  acqui« 
escence  on  her  part.  On  this  topic  Sir  William  Grant,  M.  R.^ 
said:  '*  There  is,  I  believe,  no  case  in  which,  during  the  con* 
tinuance  of  the  same  situation  in  which  the  party  entered  into 
the  contract,  acquiescence  has  ever  gone  for  any  thing;  it 
has  always  been  presumed  that  the  same  distress  which 
pressed  him  to  enter  into  the  contract  prevented  him  from 
coming  to  set  it  aside;  that  it  is  only  when  he  is  relieved 
from  that  distress  that  he  can  be  expected  to  resist  the  peiv 
formance  of  the  contract'':  Oowland  v.  De  Faria^  17  Ves.  20. 

In  Buck  V.  First  Nat.  Bank,  27  Mich.  293,  16  Am.  Rep^ 
189,  the  note  had  been  given  for  money  of  which  the  defend* 
ant  claimed  her  son  had  robbed  the  bank,  and  that  such 
note  had  been  executed  upon  an  understanding  that  the 
bank  would  use  its  influence  to  mitigate  any  punishment 
the  son  had  incurred  a  liability  in  receiving,  and,  in  a  suit 
on  that  note,  the  plaintiff  bank  was  allowed  to  show  that 
^^  when  interest  on  the  notes  was  arranged  before  the  prin- 
cipal became  due,  defendant  did  not  object  to  the  payment 
of  the  notes.  But  the  court  said:  *' We  think  no  such  pre- 
sumption could  safely  be  drawn  from  this  evidence.  The* 
notes  were  negotiable,  and  if  the  bank  officers  should  bo 
apprised  of  an  intended  defense  before  they  fell  due,  it  would 
be  reasonable  to  expect  they  would  endeavor  to  protect 


612  Bell  v.  Campbell.  [Missooii, 

themselves  by  negotiating  them.  The  makers  of  the  notes 
were  consequently  interested  in  keeping  silent  regarding 
their  defense,  and  it  is  as  legitimate  to  refer  their  action  to 
prudence  as  to  any  other  motive.  The  evidence,  we  think, 
•hould  not  have  been  received.  And  for  the  same  reason  no 
inference  against  the  bona  fides  of  the  defense  could  safely 
be  drawn  from  the  mere  fact  of  the  payment  of  interest  by 
the  makers  of  the  notes  before  the  maturity  of  the  princi- 
pal. To  disclose  their  defense  at  that  time  would  have  been 
to  defeat  it,  so  far,  at  least,  as  concerned  the  principal." 

On  this  point  of  acquiescence,  or  seeming  acquiescence. 
Judge  Story  says:  "  But  if  the  party  is  still  acting  under  the 
pressure  of  the  original  transaction  or  the  original  necessityi 
or  if  he  is  still  under  the  influence  of  the  original  transao* 
tion,  and  of  the  delusive  opinion  that  it  is  valid  and  binding 
upon  him,  then,  and  under  such  circumstances,  courts  of 
«quity  will  hold  him  not  barred  from  relief  from  any  such 
<K)nfirmation";  1  Story's  Equity  Jurisprudence,  sec.  845. 

As  a  further  proof  of  plaintififs  acquiescence  in  the  alleged 
contract  the  notes  are  offered  in  evidence  showing  indorse- 
ments of  interest  paid  thereon.  While  these  indorsements 
Are  prima  facie  evidence  of  payment  by  the  maker,  such  pre- 
sumption is  rebutted  by  testimony  of  plaintifl*  that  she  had 
never  had  the  money  to  make  even  one  of  the  payments. 
Conduct  evincing  the  same  sort  of  cunning  is  exhibited  in 
the  note  to  the  ^*  Saxon  bank  being  surreptitiously  signed 
by  Carter  as  co-maker  with  plaintiff,  though  no  one  could  tell 
how  or  when  it  was  signed  by  him. 

Defendants  claim  that  plaintiff  could  not  exercise  the 
right  of  rescission  without  tendering  back  all  she  received  from 
Carter,  to  wit,  the  warranty  deed  and  note  for  seven  thousand 
«even  hundred  dollars.  Plaintiff  never  asked  for  this  deed 
or  note;  they  were  simply  part  and  parcel  of  an  adroit 
scheme  to  make  an  apparent  show  of  a  consideration  for 
plaintiff's  execution  of  the  deed  of  trust  and  the  three  noteSi 
jMid  were  dexterously  foisted  on  plaintiff  for  that  purpose. 
The  evidence  shows  very  clearly  that  the  warranty  deed  and 
the  note  of  Carter's  for  seven  thousand  seven  hundred  dollars 
were  executed  after  plaintiff  had  executed  the  three  notes 
and  deed  of  trust,  and  that  she  made  no  use  of  them  and 
never  recorded  the  deed,  and  in  fact  did  not  even  know  its 
nature;  thought  it  was  a  '*  mortgage.''  But  it  does  not  lie  in 
defendants'  mouths  to  set  up  this  claim  about  Carter's  prop- 
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erty,  and  still  at  the  same  time  deny,  as  they  do,  that  they 
are  chargeable  with  any  thing  Carter  did  in  the  transaction. 
Such  inconsistent  positions  will  not  be  tolerated  in  a  court  of 
justice:  Brown  y.  Bowen^  90  Mo.  190;  Mcdatiahan  v.  WlM^ 
100  Mo.  809,  322,  and  cases  cited. 

Nor  does  it  concern  defendants  in  regard  to  the  land  of 
Carter  described  in  the  warranty  deed;  it  is  not  involved  in 
this  litigation.  A  similar  ruling  was  made  in  Meech  v.  Lee^ 
82  Mich.  274. 

Again,  the  same  considerations  which  would  go  to  over* 
throw  the  original  contract,  would  necessarily  destroy  the 
one  alleged  to  be  auxiliary  thereto.  Plaintiff  could  not  pro- 
cure the  cancellation  of  the  first  and  still  retain  the  benefits 
of  the  second,  nor  would  the  trial  court  allow  her  to  do  so,  in 
the  event  a  decree  went  for  her, 

'®  Moreover,  plaintiff  in  her  petition  recognized  this,  in 
which  she  tendered  to  Carter  a  quitclaim  deed  for  the  prop- 
erty that  he  had  conveyed  to  her,  and  under  this  tender  the 
circuit  court  could  have  compelled  a  conveyance  and  made 
it  the  price  of  the  decree  it  gave  her:  Whelan  v.  Reilly^  61 
Mo.  565,  and  cases  cited;  Dwen  v.  Blake^  44  111.  141,  and 
cases  cited. 

Finally,  defendants  assert  that  we  ought  to  defer  some« 
what  to  the  conclusions  reached  by  the  lower  court;  but, 
while  we  do  this,  we  do  not  neglect  to  review  its  rulings  and 
the  evidence  offered  in  their  support;  to  do  otherwise  would 
be  to  abdicate  our  jurisdiction  in  chancery  causes:  Benne  v. 
Schnecko,  100  Mo.  250,  258;  McElroy  v.  Maxwell,  101  Mo. 
294,  308,  et  seq;  Berlien  v.  Bieler,  96  Mo.  491. 

The  premises  considered,  we  reverse  the  decree  of  the  lower 
court  dismissing  plaintiff's  petition,  and  remand  the  cause 
with  directions  to  take  an  account  of  the  rents  and  profits 
of  the  farm  as  is  usual  in  case  of  a  mortgagee  in  posses* 
sion,  and  having  adjusted  this  matter  then  to  enter  a  decree 
canceling  the  deed  of  trust  and  notes  secured  thereby,  and  to 
take  such  other  steps  as  may  be  necessary  and  not  inconsist- 
ent with  this  opinion,  in  which  shall  be  included  the  bring* 
ing  in  as  a  party  defendant  of  the  purchaser  of  Mrs.  Bell's 
farm,  and  the  ascertainment  and  reconveyance  by  quitclaim 
deed  of  whatever  land  or  other  seoarities  Mrs.  BeU  may  have 
received  from  Carter. 

All  of  this  division  concur. 
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Unditb  larvLimroK— What  n.-— If  by  physical  or  mental  raperiority  ona 
obtaina  an  advantage  in  a  traniaotion  over  another  who  is  enfeebled  in  mind 
and  body  by  disease  or  old  age,  the  person  obtaining  snch  advantage  is 
required  to  show  that  the  transaction  was  a  fair  one:  Ooodbar  v«  LidSkejf, 
136  Ind.  1;  43  Am.  St  Rep.  296.  Undne  influence  to  vitiate  an  aot  must 
amount  to  coercion^  destro^'ing  free  agency,  or  harassing  importunity  pro- 
ducing compliance  for  the  sake  of  peace:  Oardmer  t.  0<Mrdner,  22  Wend. 
626;  34  Am.  Dea  340,  and  note. 

Bqditt—Partibs  iif  Pari  Dslioto. — A  court  of  equity  will  not  aid 
•ither  party  to  an  illegal  contract,  but  will  leave  them  where  it  finds  them: 
Bfvoh  V.  Cooper,  60  N.  J.  Eq.  761;  36  Am.  St  Rep.  703,  and  note;  OarreU 
T.  Kansas  CUy  tie.  Min,  Co.,  113  Ma  330;  35  Am.  St.  Rep.  713,  and  note. 
A  court  of  equity  will  set  aside  a  conveyance  at  the  instance  of  the  grantor, 
although  it  was  intended  to  defeat  the  law,  if  the  parties  did  not  stand  upon 
an  equal  footing,  and  the  conveyance  was  obtained  through  the  falie  repre- 
lentations  of  the  grantee.  In  such  a  case  the  parties  are  tn  ddteta,  but  not 
te|NirJ delkio:  Barper  v.  Harper^  85  Ky.  160;  7  Am.  St.  Rep.  683^  and  ex- 
tended  note. 

BQVirr.^OANOBLLATioH  ov  IvfTEUMUin:  See  the  note  to  FUtmamrke  v. 
JfoMOv  9  Am.  St.  Rep.  869. 
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[12S  Mnsoxmi,  M.] 

Jvwnnam  Aoaust  Oobporatioiib  »  OoMOLusnnQrBai  AoAiiiar  Stook- 
BOLDBR.~In  the  absence  of  fraud  or  collusion  a  judgment  against  a 
corporation  is  valid  and  binding  against  a  stockholder  as  to  his  liability 
for  unpaid  stock  subscriptions,  until  reversed  by  him  in  some  direct  pro- 
oeeding  for  that  purpose,  and  cannot  be  collaterally  attacked. 

JvDomiiTs  Against  Corporatiohb  Obtain sd  bt  Fraud — Attaok  bt 
Stookholdkb.— Fraud  in  obtaining  a  judgment  against  a  corporation, 
to  enable  a  stockholder  to  attack  it,  either  directly  or  collaterally,  must 
be  actual  fraud  as  distinguished  from  a  judgment  obtained  on  false  evi* 
deuce  or  a  forged  instrumenti 

Fraud — Plkadino. — ^The  facts  constituting  fraud  must  be  dearly  stated, 
whether  it  is  alleged  in  a  petition  as  a  cause  of  action  or  in  an  answer 
as  a  ground  of  defense. 

GorporationS'-Stogkholdbb'b  Liabilitt — ^Rblbasb.— The  officers  or  di- 
rectors of  a  corporation  cannot  release  a  stockholder  from  liabili^ 
thereto,  to  the  prejudice  of  corporation  creditors. 

Fraoticb — Amkndmbnts — PRRSUMFTioif. — lu  the  absence  of  exceptions  it 
is  to  be  presumed  on  appeal  that  amendments  to  pleadings  permitted 
by  the  court  below  were  properly  permitted  and  made. 

Apfbal — MATrsRs  HOT  NoTiCKD  ON. — ^A  recitation  in  the  record  on  i^ 
peal  of  matters  not  belonging  thereto^  but  belonging  solely  to  the  bill 
of  exceptions,  cannot  be  noticed  in  an  appellate  court. 

Appbal—Mattkrs  not  Rbvibwbd  on. — If  no  objection  is  raised  to  a  form 
of  pleading  and  no  exception  is  saved  to  an  amendment  thereto  per* 
mitted  by  the  trial  court  the  point  that  a  change  of  cause  of  aotion  is 
thereby  made  cannot  be  urged  on  appeaL 
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RmoTAL  09  CAusn.'When  a  mnae  hw  been  removed  to  a  federal  ooqi\ 
aiid  remanded  becanae  the  petition  for  remoTal  doe*  not  set  up  the  di- 
verse citiaenship  of  the  parties  at  the  couimenoement  of  the  snit,  a  aee. 
ond  removal  on  the  aame  ground  is  not  allowable. 

Removal  ow  a  Cause  to  a  Fedeeal  Codet  must  be  refused  if  not  petU 
tioned  for  in  time. 

Plaintifp  Nichols  obtained  a  judgment  against  the  Texas 
A  Atlantic  Refrigerator  Car  Company  based  upon  two  notes 
for  five  thousand  eight  hundred  dollars  and  four  thousand 
two  hundred  dollars,  respectively,  executed  by  snid  com* 
pany  through  its  president,  J.  R.  Barrett  This  judgment 
was  obtained  by  default  Execution  issued  thereon,  and  was 
returned  nvlla  6ona,  except  as  to  costs  and  twelve  dollars 
which  were  credited  thereon.  Plaintifif  then  commenced 
proceedings,  under  section  2617  of  the  Revised  Statutes  of 
Missouri  of  1889,  to  procure  the  issuing  of  executions  against 
Stevens  and  Mirrick,  stockholders  in  said  company,  to  satisfy 
said  judgment  against  it  Stevens  and  Mirrick  filed  answers, 
and  afterward  filed  a  petition,  and  gave  bond  to  remove  the 
case  to  the  United  States  circuit  court  In  that  court  the 
defendants  had  separate  verdicts  and  judgments  rendered 
against  them.  Stevens  then  took  his  branch  of  the  case  to 
the  United  States  supreme  court  by  writ  of  error,  and  Mirrick 
filed  a  petition  for  an  injunction  to  restrain  the  issuing  of 
execution  against  him.  Before  this  petition  was  acted  upon 
the  United  States  supreme  court  reversed  the  judgment  as  to 
Stevens,  and  remanded  the  case  to  the  Missouri  state  court, 
on  the  ground  that  the  case  had  not  been  properly  removed 
to  the  federal  courts^  and  that  they  had  never  acquired  juris- 
diction, because  the  affidavit  for  removal  did  not  set  forth 
the  diverse  citizenship  of  the  parties  at  the  time  of  the  com- 
mencement of  the  suit. 

The  case  being  thus  remanded,  it  again  came  on  for  hear- 
ing before  the  state  court  when  defendant  Stevens  filed  a 
Terified  motion  to  amend  his  petition  for  removal  of  the  case 
to  a  federal  court,  by  interlineation  showing  the  facts,  before 
mentioned  as  omitted. 

This  motion  was  denied  and  an  exception  preserved.  Plain- 
tiff then,  on  the  same  day,  filed  amended  motions  or  petitions 
against  the  defendants  Stevens  and  Mirrick,  respectively,  as 
follows: 

[Title  of  Court  and  Cause.] 
"Now  comes  plaintiff,  and,  leave  of  court  therefor  first 
being  had  and  obtuiued|  for  his  amended  motion  or  petition 
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states:  That  the  Texas  A  Atlantic  Refrigerator  Car  Com- 
pany was,  on  Hay  1,  1876,  and  ever  since  has  been,  and  now 
is,  a  corporation  duly  created  and  organized  under  the  laws 
of  the  state  of  Missouri,  and  having  its  chief  office  in  Pettis 
county,  Missouri. 

^  That  on  the  sixth  day  of  May,  1875,  said  corporation, 
by  its  president  and  duly  authorized  agents,  executed  and 
delivered  its  certain  promissory  note,  dated  on  that  day,  to 
one  J.  R,  Barrett,  whereby  it  promised,  for  value  received,  to 
pay,  three  months  after  the  date  tliereof,  to  the  order  of  J.  R. 
Barrett,  at  the  Commercial  Bank  of  St  Louis,  the  sum  of 
fifty-eight  hundred  dollars,  which  said  note  was  afterward 
by  J.  R.  Barrett  indorsed  and  delivered  to  this  plaintiff  for  a 
valuable  consideration. 

**  That  on  the  fourteenth  day  of  May,  1875,  the  said  corpo- 
ration, by  its  president  and  duly  authorized  agent,  executed 
and  delivered  to  said  J.  R.  Barrett  its  other  promissory  note, 
dated  on  that  day,  whereby  it  promised  for  value  received  to 
pay,  three  months  after  date  thereof,  to  the  order  of  J.  R. 
Barrett  at  the  Commercial  Bank  of  St.  Louis,  the  sum  of 
forty-two  hundred  dollars,  which  said  note  was  afterward 
by  J.  R.  Barrett  indorsed  and  delivered  to  this  plaintiff  for  a 
valuable  consideration. 

**  That,  default  having  been  made  in  the  payment  of  both 
of  said  notes,  this  plaintiff  brought  suit  upon  both  of  said  notes 
in  the  circuit  court  of  Pettis  county,  Missouri,  on  December  11, 

1875,  against  said  corporation,  and  on  the  twenty-sixth  day  of 
January,  1876,  at  the  January  term,  1876,  of  said  court  ob* 
tained  judgment  on  said  notes  against  said  corporation  for  the 
sum  of  ten  thousand  three  hundred  and  seventy-seven  and 
twenty-one  one-hundredths  dollars  ($10,377.21),  with  ten  per 
cent  per  annum  interest  thereon,  and  for  his  costs  in  said  suit 
taxed  at  the  sum  of  six  and  seventy-five  one-hundredths  dol* 
lars;  that  afterward,  on  the  thirty-first  day  of  January,  1876, 
this  plaintiff  caused  an  execution  to  be  issued  on  said  judg- 
ment from  the  office  of  the  clerk  of  said  court,  which  said 
execution  was,  on  the  first  day  of  February,  1876,  placed 
in  the  hands  of  the  sheriff  of  Pettis  county,  Missouri,  and 
was  by  said  sheriff,  on  the  twenty-fourth  day  of  February, 

1876,  levied  upon  all  the  property  of  said  corporation  which 
could  be  found  in  said  county;  that  said  sheriff,  on  the  sev- 
enth day  of  March,  1876,  sold  said  property  for  the  sum  of 
twenty-five  dollars,  of  which  he  applied  on  the  coats  the  sum 
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of  thirteen  dollars,  and  credited  upon  said  judgment  the  sum 
of  twelve  dollars,  and  returned  said  execution  not  satisfied  as 
to  the  balance  of  said  judgment,  Hhere  being  no  other  goods, 
chattels,  or  property  found  belonging  to  the  defendant,  upon 
which  to  levy  this  execution.' 

'*  Plaintiff  states  that  except  said  sum  of  twelve  dollars  no 
part  of  said  judgment  has  ever  been  paid,  and  that  the  bal- 
ance thereof  with  interest  thereon  remains  unpaid,  and  is 
still  due  to  plaintiff. 

''Plaintiff  further  states  that  the  defendant,  Robert  8. 
Stevens,  is  a  stockholder  in  said  corporation,  and  has  been 
ever  since  said  May  1,  1876,  holding  and  owning  certificates 
of  stock  therein  to  the  amount  of  five  thousand  dollars;  that 
upon  said  stock  said  defendant  has  paid  to  said  corporation 
the  sum  of  one  thousand  dollars,  and  tliat  the  balance  of 
said  amount  of  stock  subscribed  and  held  by  him  is  still  due 
and  unpaid,  and  which  plaintiff  demanded  of  said  defendant 
on  March  7,  1876. 

**  Wherefore  plaintiff  prays  the  court  that  it  enter  its  order 
and  judgment  that  plaintiff  recover  of  defendant  said  sum  of 
four  thousand  dollars,  with  interest  thereon  from  March  7, 
1876,  and  for  the  costs  of  this  proceeding,  and  that  execution 
issue  therefor  in  favor  of  plaintiff  against  said  defendant, 
Robert  S.  Stevens." 

The  bill  of  exceptions  contains  no  mention  of  any  excep- 
tions being  saved  to  the  action  of  the  court  in  permitting  the 
amended  motions  to  be  filed.  The  record,  however,  recites 
that  the  defendant  excepted  thereto.  Defendants  filed  sep- 
arate answers  to  such  amended  motions  or  petitions.  Ste- 
vens set  up  three  defenses,  the  first  being  a  denial  of  the 
allegations  of  the  amended  motion  against  him,  except  of  the 
incorporation  of  the  company  and  that  he  took  twenty  shares 
of  stock  on  which  he  paid  fifty  per  cent.  The  second  and 
third  defenses  are  as  follows: 

*'  Defendant,  for  a  second  defense  to  the  cause  of  action 
alleged  in  said  petition,  states  that  the  pretended  judgment 
described  in  said  petition  was  recovered  on  the  two  promis- 
sory notes  described  in  said  petition.  That,  at  the  time  of 
the  signing  of  the  name  of  the  Texas  &  Atlantic  Refrigerator 
Car  Company  to  said  notes  and  each  of  them  by  J.  R.  Barrett, 
said  Barrett  was  the  president  of  said  company,  and  he  made 
said  notes  and  each  of  them  payable  to  himself  as  the  payee 
thereof,  and  he,  as  the  payee  thereof,  indorsed  them  and  each 
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of  them  in  blank,  and  be  got  them,  and  each  of  them,  dis- 
counted at  the  Commercial  Bank  of  St.  Louis,  and  he  re- 
ceived and  retained  the  proceeds  of  said  notes,  and  has  never 
accounted  to  said  Texas  &  Atlantic  Refrigerator  Car  Com* 
pany  therefor,  as  it  was  and  is  his  duty  to  do.  That  said 
Texas  A  Atlantic  Refrigerator  Car  Company  did  not  pay 
said  notes,  or  either  of  them,  at  their  maturity.  That  prior 
to  the  institution  of  the  suit  by  plaintiff  against  the  Texas  A 
Atlantic  Refrigerator  Car  Company  in  this  court  on  said  notes, 
as  alleged  in  plainlifTs  petition,  said  J.  R.  Barrett  had  fully 
paid  off  and  satisfied  said  notes,  and  each  of  them,  to  said 
bank,  and  thereby  became  the  legal  owner  thereof.  That,  at 
the  time  of  said  Barrett's  paying  off  and  satisfying  said  notes 
as  aforesaid,  he  made  and  entered  into  the  following  collusive 
and  corrupt  agreement  and  scheme  with  the  plaintiff  who  was 
at  said  time  and  at  the  time  that  said  notes  had  been  dis- 
counted at  said  Commercial  Bank  of  St  Louis  the  cashier 
thereof,  to  wit: 

'*  Said  J.  R.  Barrett  was  to  fully  pay  off  to  said  bank  and 
take  up  said  notes  and  deliver  them,  or  cause  to  be  delivered, 
to  the  plaintiff  for  the  purpose  of  having  suit  brought  on  them 
for  the  use  and  benefit  of  said  Barrett  in  the  plaintiff's  name 
as  the  ostensible  owner  and  holder  thereof,  and  the  plaintiff 
was  to  execute  his  due  bill  to  said  Barrett  for  the  amount  of 
said  notes,  to  wit,  for  the  sum  of  $10,000,  with  the  distinct 
understanding  between  plaintiff  and  said  Barrett  that  said 
Barrett  would  never  enforce  the  collection  of  said  due  bill 
against  the  plaintiff.  That  the  plaintiff  was  to  institute  and 
prosecute  suit  on  said  notes  in  his  own  name  for  the  use  and 
benefit  of  said  Barrett  against  the  Texas  &  Atlantic  Refrig- 
erator Car  Company,  and  said  company  was  not  to  make  any 
defense,  although  it  had  a  good,  legal,  and  meritorious  de- 
fense to  said  notes.  That  said  Texas  &  Atlantic  Refrigerator 
Car  Company  had  at  said  time  no  assets  of  any  kind  out  of 
which  said  judgment  could  be  satisfied,  only  some  unpaid 
stock  held  by  this  defendant  and  other  stockholders  therein. 
That,  in  pursuance  of  said  agreement  and  scheme,  said  J.  R. 
Barrett  did,  on  or  about  the  ninth  day  of  December,  1875, 
pay  off  said  notes  and  fully  discharge  the  same  to  the  said 
Commercial  Bank  of  St.  Louis,  and  the  plaintiff  took  them 
up,  and  on  the  eleventh  day  of  December,  1875,  had  suit  in- 
stituted on  them  in  his  own  name  for  the  use  and  benefit  of 
said  Barrett  against  said  Texas  &  Atlantic  Refrigerator  Car 
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Company  in  this  court,  and  a  summons  for  said  Texas  A 
Atlantic  Refrigerator  Car  Company  was  issued  in  said  suit 
to  the  sheriff  of  Pettis  county,  Missouri,  returnable  to  the  next 
term  of  this  court,  on  the  first  Monday  in  January,  1876,  and 
said  summons  was  by  said  sheriff  personally  served  on  said 
J.  B.  Barrett,  as  the  president  of  said  Texas  &  Atlantic  Re» 
frigerator  Car  Company,  on  the  eleventh  day  of  December, 
1875.  That  on  the  twenty-sixth  day  of  January,  1876,  a 
judgment  by  default  was  taken  on  said  notes  in  the  name  of 
the  plaintiff  for  the  sum  of  $10,377.21,  and  on  the  thirty-first 
day  of  January,  1876,  an  execution  was  issued  thereon,  and 
the  sum  of  $12  realized  on  said  execution  in  the  manner 
alleged  in  plaintifi's  petition,  and  the  execution  returned  not 
satisfied  as  to  the  balance  of  said  judgment,  '  there  being  no 
other  goods  or  chattels  or  property  found  belonging  to  the 
defendant  upon  which  to  levy  the  same.' 

'^That  on  the  fifteenth  day  of  December,  1875,  the  plaintiff^ 
in  pursuance  of  said  agreement  and  scheme,  executed  his  due 
bill  to  said  Barrett  for  the  sum  of  ten  thousand  dollars,  which 
said  Barrett  still  holds,  but  which  is  to  be  delivered  up  to  the 
plaintiff  if  he  shall  succeed  in  collecting  said  judgment,  or,  if 
he  does  not,  it  is  in  no  event  to  be  collected  off  tiie  plaintiff. 
That,  in  pursuance  of  said  agreement  and  scheme,  and  as 
a  part  thereof,  plaintiff  has  commenced  this  suit  on  said  judg- 
ment against  this  defendant  as  a  stockholder  in  said  Texas 
A  Atlantic  Refrigerator  Car  Company  for  the  unpaid  balance 
on  his  stock. 

''Defendant  avers  that  said  J,  R.  Barrett  was  the  president 
of  said  Texas  &  Atlantic  Refrigerator  Car  Company  at  the 
time  of  his  getting  said  notes  and  each  of  them  discounted 
as  aforesaid.  That  he  has  never  accounted  to  said  company 
for  the  proceeds  of  said  notes,  or  either  of  them.  That,  be* 
sides  said  notes,  he  collected  and  received  large  sums  of 
money  belonging  to  said  Texas  &  Atlantic  Refrigerator  Car 
Company,  for  which  he  has  never  accounted  to  said  company. 
That  at  the  time  said  Barrett  paid  off  and  satisfied  said  notes 
as  aforesaid  said  Texas  &  Atlantic  Refrigerator  Car  Com* 
pany  did  not  owe  nor  was  it  indebted  to  said  Barrett.  On 
the  contrary  said  Barrett  had  subscribed  for  two  hundred 
and  fifty  shares  of  capital  stock  of  the  Texas  &  Atlantic 
Refrigerator  Car  Company  on  which  he  has  only  paid  fifty 
per  cent.  That  he  still  owes  and  is  indebted  to  said  com* 
pany  for  the  balance  of  said  stock.    That  the  plaintiff  never 
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paid  any  thing  for  said  notes,  or  either  of  thenii  and  was  noi 
and  is  not  a  bona  Jtde  holder  thereof  for  valae,  and  he  took 
them  in  pursuance  of  the  agreement  and  scheme  hereinbefore 
stated.  That  he  had  no  right,  title,  interest,  or  claim  in  or 
to  said  notes,  or  either  of  them,  at  the  time  when  he  com- 
menced suit  thereon  as  aforesaid,  and  he  has  no  title,  right, 
interest,  or  claim  in  or  to  said  judgment  now.  That  he  insti* 
tuted  and  prosecuted  said  suit  in  his  own  name  for  the  ezdo- 
sive  use  and  benefit  of  said  J.  R.  Barrett  to  final  judgment 
in  this  court  in  pursuance  of  said  agreement  and  scheme 
between  him  and  said  Barrett  with  the  intent  and  for  the 
purpose  of  fraudulently,  improperly,  and  unjustly  prevent* 
ing  this  defendant,  as  a  stockholder  in  said  Texas  A  Atlan* 
tic  Refrigerator  Car  Company,  from  setting  up  the  defenses 
which  the  said  Texas  &  Atlantic  Refrigerator  Car  Company 
had  and  has  to  a  suit  by  said  Barrett  in  his  own  name,  either 
on  said  notes  or  on  said  pretended  judgment  thereon;  and 
for  the  purpose  of  fraudulently,  illegally,  and  unjustly  coerc- 
ing money  out  of  this  defendant  as  a  stockholder  in  said  Texas 
A  Atlantic  Refrigerator  Car  Company  to  pay  said  pretended 
judgment  to  plaintiff  when  said  company  did  not  and  does 
not  owe,  nor  is  it  indebted  to,  said  Barrett  for  whose  use  and 
benefit  the  plaintiff  is  prosecuting  this  suit. 

"  That  said  J.  R.  Barrett  has  been  all  the  time  and  he 
still  is  the  real  party  in  interest,  and  he  has  been  ever  since 
the  commencement  of  this  suit,  and  still  is  prosecuting  it  in 
the  name  of  the  plaintiff,  to  prevent  this  defendant,  as  a  stock* 
holder  in  said  Texas  &  Atlantic  Refrigerator  Car  Company, 
from  setting  up  the  equities  existing  between  said  company, 
and  said  J.  R.  Barrett,  as  the  president  thereof  and  a  stock* 
holder  therein,  and  to  prevent  said  Texas  &  Atlantic  Refrig* 
erator  Car  Company  from  calling  on  said  Barrett  to  account 
to  it  for  the  proceeds  of  said  notes  and  other  money  belong* 
ing  to  said  company,  collected  by  said  Barrett  as  president 
thereof,  and  also  to  prevent  said  Barrett  from  being  required 
to  pay  the  unpaid  balance  on  his  stock  in  said  ccmipany; 
and  the  claims  and  equities  which  said  company  had  and 
has  against  said  Barrett  would  more  than  offset  any  claim 
which  said  Barrett  has  against  it,  either  on  account  of  said 
notes  or  any  other  claim;  and  this  defendant  avers  that,  if 
said  Barrett  were  to  settle  fairly  and  account  to  said  Texas 
A  Atlantic  Refrigerator  Car  Company  for  the  money  belong- 
ing to  said  company  in  his  hands,  that,  after  allowing  all 
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jast  credits  and  offsets,  be  would  be  found  indebted  to  said 
company,  instead  of  said  company  being  indebted  to  Lim^ 
and  that  there  would  be  no  just  claim  against  said  defend* 
ant  for  any  unpaid  balance  on  his  stock  in  said  Texas  A 
Atlantic  Refrigerator  Car  Company. 

^Defendant,  for  a  third  defense  to  plaintiff's  right  tore* 
cover  against  this  defendant  on  the  judgment,  described  in 
plaintiff's  amended  petition,  says  it  was  recovered  by  fraud, 
and  is  null  and  void  as  to  this  defendant  Defendant  sets 
up  and  pleads  the  foregoing  facts  as  a  full  and  complete  bar 
to  the  cause  of  action  alleged  in  plaintiff's  petition." 

Plaintiff  then  filed  a  reply  admitting  that  judgment  had 
been  recovered  on  the  notes;  that  said  Barrett  was  the  presi- 
dent of  said  company,  and  signed  the  notes  as  such  to  his 
own  order,  indorsed  in  blank,  but  denying  that  Barrett  re- 
ceived or  retained  any  of  the  proceeds  of  such  notes,  or  that 
he  never  accounted  therefor,  and  alleged  that  the  whole  of 
such  proceeds  was  received  by  said  company,  and  used  by  it 
in  its  business.  Plaintiff  admitted  that  the  company  failed 
to  pay  the  notes  at  maturity,  and  denied  all  other  allega^ 
tions  of  the  answer. 

On  the  trial  plaintiff  offered  in  evidence  a  copy  of  the  rec- 
ord of  the  proceedings,  judgment,  execution,  and  other  docu- 
ments in  his  favor  in  the  action  before  mentioned  agninst 
said  company  on  said  notes. 

This  record  was  admitted  in  evidence  over  the  objection  of 
defendant,  on  the  grounds  that  the  court  rendering  such  judg- 
ment had  no  jurisdiction  of  the  subject  matter  of  the  suit; 
that  defendant  was  not  a  party  thereto;  that  said  Barrett 
was  the  owner  of  the  notes  in  question,  was  president  of  said 
company  at  the  time  suit  was  brought;  that  said  suit  was 
brought  for  his  benefit,  was  rendered  by  default,  and  was  null 
and  void;  that  said  record  was  incompetent  evidence  against 
defendant,  except  to  show  that  plaintiff  had  recovered  judg- 
ment against  said  company,  and  that  an  execution  had 
issued  thereon  and  had  been  returned  nuUa  bona.  Plaintiff 
also  offered  in  evidence  the  subscription-book  of  said  com- 
pany, showing  that  said  defendant  had  subscribed  for  fifty 
shares  of  stock  therein  at  one  hundred  dollars  per  share,  on 
which  he  had  paid  one  thousand  dollars.  Plaintiff  then 
rested,  and  defendant  offered  a  demurrer  to  the  evidence^ 
This  demurrer  was  overruled,  and  defendant  excepted  and 
appealed. 
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O.  A.  iTadiU  and  J.  A.  Carr^  for  the  appellant 

0.  P.  B.  Jaek9onf  for  the  respondent. 

^^^  Sherwood,  J.  (Division  Two.)  This  proceeding  is 
grounded  upon  section  736  of  the  Revised  Statutes  of  1879, 
DOW  section  2517  of  the  Revised  Statutes  of  1889,  and  section 
940  of  the  Revised  Statutes  of  1879,  now  section  2782  of  the 
Revised  Statutes  of  1889,  which  sections  are  respectively  as 
follows: 

**  Sec.  736.  If  any  execution  shall  have  been  issued  against 
«ny  corporation,  and  there  cannot  be  found  any  property  or 
effects  whereon  to  levy  the  same,  then  such  execution  may 
be  issued  against  any  of  tlie  stockholders  to  the  extent  of 
the  amount  of  the  unpaid  balance  of  such  stock  by  him  or 
her  owned;  provided,  ^^^  always,  that  no  execution  shall  issue 
against  any  stockholder,  except  upon  an  order  of  the  court 
in  which  the  action,  suit,  or  other  proceedings  shall  have 
been  brought  or  instituted,  made  upon  motion  in  open  court 
after  sufficient  notice,  in  writing,  to  the  person  sought  to  be 
charged;  and,  upon  such  motion,  euch  court  may  order  exe- 
cution to  issue  accordingly;  and  provided  further,  that  no 
stockholder  shall  be  individually  liable  in  any  amount  over 
and  above  the  amount  of  stock  owned." 

*^  Sec.  940.  No  stockholder  shall  be  personally  liable  for 
the  payment  of  any  debt  contracted  by  any  corporation 
created  under  this  article,  which  is  not  to  be  paid  within  one 
year  from  the  time  the  debt  is  contracted,  nor  unless  a  suit 
for  the  collection  of  such  debt  shall  be  brought  againet  such 
corporation  within  one  year  after  the  debt  shall  become  due; 
and  no  suit  shall  be  brought  against  any  stockholder  who 
shall  cease  to  be  a  stockholder  in  any  such  corporation  for 
any  debt  so  contracted,  unless  the  same  shall  be  commenced 
within  two  years  from  the  time  he  shall  cease  to  be  a  stock* 
holder  in  such  corporation,  nor  until  an  execution  shall  have 
been  returned  unsatisfied,  in  whole  or  in  part." 

1.  Wliatever  may  have  been  thought  at  a  former  period, 
and  in  some  jurisdictions,  as  to  the  effect  upon  a  stockholder 
of  a  judgment  rendered  against  his  corporatioUi  at  the  pres- 
ent time,  tiie  execution  and  organization  of  a  oorporation 
having  been  established,  a  judgment  against  such  corpora- 
tion, being  proved,  is  conclusive  evidence  of  debt  against  its 
etockholders,  where  the  plaintiff  in  the  original  and  the  pri* 
tnary  and  auxiliary  actions  is  the  same,  in  the  absence  of 
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colluflien,  fraud*  etc.,  and  not  upon  original  grounds:  1  Free. 
man  on  Judgments,  4tli  ed.,  sec.  177,  and  cases  cited.  And 
m  judgment  by  default  against  a  corporation  equals,  in  ^^* 
conclusiveness  as  to  a  stockholder,  one  obtained  after  con- 
test:  Authorities  Bupra,  Except  on  the  grounds  before  men- 
tioned it  is  out  of  the  power  .of  a  stockholder  to  go  back  into 
the  original  consideration  of  the  judgment  against  the  corpo- 
ration, that  the  indebtedness  for  which  the  judgment  was 
rendered  was  the  debt  of  the  president,  and  not  of  the  corpo- 
ration: Thompson's  Liabilities  of  Stockholders,  sees.  329, 337, 
and  cases  cited;  Donworth  ▼.  Coolhaugh,  6  Iowa,  300. 

Such  judgment  against  the  corporation  is  valid  against  a 
Btockholder,  until  reversed  by  him  in  some  direct  proceeding 
for  that  purpose,  and  cannot  be  attacked  collaterally:  See 
authorities  supra. 

The  rule  thus  announced  in  the  foregoing  authorities  elim* 
inates  the  defenses  relied  on  by  defendant,  that  Nichols  was 
not  the  owner  of  the  notes  that  were  merged  in  the  judgment 
against  the  corporation;  that  such  notes  had  been  paid,  or 
that  the  transactions  which  gave  origin  to  the  notes  were 
fraudulent.  At  any  rate  there  was  no  fraud  proved  at  the 
trial,  nor  does  the  second  defense  in  the  answer  show  that 
the  judgment  against  the  corporation  was  concocted  in  fraud; 
that  fraud  was  practiced  in  the  very  act  of  obtaining  the 
judgment.  The  fraud,  in  such  case,  must  be  actual  fraud, 
as  contradistinguished  from  a  judgment  obtained  on  false 
evidence  or  a  forged  instrument  on  the  trial:  1  Bigelow  on 
Fraud,  86,  87;  United  States  v.  Throckmorton,  98  U.  8.  61; 
Ward  V.  Southfield,  102  N.  Y.  287;  2  Story's  Equity  Juris- 
prudence, sec.  1679. 

The  principle,  of  course,  would  be  the  same  were  a  party 
defendant  to  resort  to  a  collateral  attack  on  the  judgment 
alleged  to  have  been  fraudulently  obtained,  instead  of  a  direct 
attack.  And  there  is  abundant  authority  to  sustain  the  view 
that,  in  modern  adjudication,  there  is  no  longer  any  distinc- 
tion made  between  the  two  methods  of  attack:  1  Bigelow  on 
Fraud,  94,  ^^^  and  cases  cited;  Mandeville  v.  Reynolds,  68 
N.  Y.  628;  Rogers  v.  Ovdnn,  21  Iowa,  58;  Davis  v.  Headley^ 
22  N.  J.  Eq.  116;  Dobson  v.  Pearce,  12  N.  Y.  165;  62  Am. 
Dec.  152;  Ward  v.  Quinlivin,  57  Mo.  425,  427;  2  Freeman  on 
Judgments,  4th  ed.,  sec.  576,  p.  996;  2  Black  on  Judgments, 
sec.  973;  Spencer  v.  Vigneauz,  20  Gal.  442.  So  that,  should 
we  treat  the  answer  as  a  collateral  attack  on  the  corporation 
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(7.  il.  J/adtU  and  /•  A.  Carr^  for  the  appellanL  ^ 
O.  P.  A  Jaeksofif  for  the  respondent.  /  ^ 

***  Sherwood,  J.     (Division  Two.)    TK>^   f 
grounded  upon  section  736  of  the  Revise/^ /J'     S  ^ 

DOW  section  2517  of  the  Revised  Statute  y/£' 
«40  of  the  Revised  Statutes  of  1879,  ''///f 
Revised  Statutes  of  188.9,  which  ser//  f  f  j^ 

*>"ows:  s0f^:J    tf  wer 

"Sec.  736.    If  any  execution  ^^yt:^,.  ,.  /     *^  ^^^^j 

any  corporation,  and  there  ca*  v  /^  ^  ^  ^^^^  ^^^^ 

effects  whereon  to  levy  the  ,  /^  /  ^iiere  he  says: 

be  issued  against  any  of  ;y  /  ^  ^^^  ^hat  the  party 

the  amount  of  the  unp;  r  ,.^iy  induced,  or  fraudu- 

her  owned;  provided, '  ^  ^^^  committed  or  was  guilty  of 

against  any  stockiir  constitute  the  fraud  must  be  stated, 
in  which  the  act'  ^^  2aw.    A  statement  that  defendants, 

been  brought  O''  XyconnlvsLX^oe,  conspiracy,  and  combinaUoo 
after  sufficien'^y^^^^  plaintiff  out  of,  etc.,  does  not  sUte  the 
charged ;  *^^^7ated  the  cause  of  action.  It  does  not  appear 
cution  to^y^.  ^1,^  legjji  conclusion— an  epithet  only— is 
fitockho  j^t^/j^^if  acts  without  knowing  what  they  were":  Bliss 
^^t  ^    J^%«J^"8»  2d  ed.,  sec.  211;  see,  also,  sea  839,  and 

^  r$i  authorities  ki  this  state  support  a  similar  view  as 

^  ^rition:  Smith  v.  Sims,  77  Mo.  269;  Reed  v.  Bolt,  100 

t^^gg,  ffoeaterv  Sammelmann,  101  **•  Mo.  619;  Maieer  7. 

^tjri  Pac.  Ry.  Co.,  105  Mo.  320;  WiUiams  v.  Chicago  etc. 

^  ll2  Mo.  463,  496;  84  Am.  St.  Rep.  40«S.    No  reason  is 

'y^eived  why  the  same  rule  should  not  as  well  apply  to  an 

^g^er  as  to  a  petition. 

jhe  case  of  Montgomery  v.  Tipton,  1  Mo.  446,  holds  a  gen- 
ainl  averment  of  fraud  good  in  an  answer,  and  cites  Chitty's 
f  jeading  as  authority,  and  Pemberion,  v.  Staples^  6  Mo.  69, 
follows  in  its  wake;  and  the  same  may  be  said  of  Edgell  v. 
Sigerson,  20  Mo.  494.  The  cases  in  1  and  6  Missouri  were 
correctly  decided,  because  we  were  then  practicing  under 
the  common  law;  not  so,  however,  when  EdgelPs  case  was 
determined,  because  that  was  in  1855,  and  we  had  adopted 
in  substance  the  New  York  code  in  1849,  and,  with  its  adop- 
tion, we  took  with  it  the  construction  put  upon  it  by  the 
courts  of  that  state,  which  construction  is  contrary  to  the 
views  expressed  in  Edgell's  case:  Fierson  ?•  Cooley^  1  Code 
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A. 

^^^  Y.  Squire  (1848),  1  Code  Rep.  84;  MeMurray 

^ow.  Pr.  14,  and  cases  cited.    See,  also,  Lefier 

Y.  621.    This  view  is  also  taken  in  other  code 

to  Bliss  on  Code  Pleading,  sec.  839. 

little  reason  for  making  any  distinction  in 

petitions  and  answers  as  there  is  for 

is  not  good  in  equity,  unless  it  sets 

ng  the  fraud;  but  that  it  may  be 

^  'e  in  this  state  but  one  form  of 

to  be  pleaded  at  all  it  is  just 
ustitutive  facts  when  asking  for 
^  when  asking  for  equitable  relief:  See 
"<     '  ..,  116  Mo.  336,  863,  864;  87  Am.  St.  Rep. 

.«  Little  ▼•  Harrington^  71  Mo.  390,  obeying  the  behests  of 
the  code,  we  disapproved  Fordyee  v.  jBatAom,  67  Mo.  120,  and 
earlier  cases,  which  asserted  that  matters  in  abatement  and 
an  bar  could  not  be  united  in  the  ^^*  same  answer:  Little  v. 
Harrington^  71  Mo.  390,  has  frequently  been  followed  since. 
Byler  v.  Jones,  79  Mo.  261;  May  v.  Burk,  80  Mo.  676;  Young 
\  Men*8  Christian  Assn.  v.  Duhachj  82  Mo.  476;  Cohn  v.  Lehman^ 

\  93  Mo.  674. 

For  these  reasons  the  answer  should  be  held  insuflScient 
both  in  its  second  and  third  defenses,  and,  if  so,  the  evidence 
offered  in  support  of  those  defenses  need  not  be  set  out  at 
large. 

2.  The  evidence  sliows  that  defendant  Stevens  subscribed 
for  fifty  shares  of  stock  in  the  company.  This  being  the 
case,  his  liability  was  commensurtite  with  that  number  of 
shares,  and  that  liability  could  not  be  diminished  by  a  re- 
lease from  the  president,  of  which  there  was  no  proof.  Even 
the  directors  of  the  corporation  could  not  release  a  stock- 
holder to  the  prejudice  of  creditors:  Upton  v.  TrihUcock,  91 
U.  S.  46;  1  Beach  on  Private  Corporations,  sec.  109;  Hanni* 
iak  eU.  Plank  Soad  Co.  v.  Menejee,  26  Mo.  647,  and  other 
•cases. 

8.  The  original  motion  to  obtain  execution  against  Stevens 
and  Mirrick  not  having  been  preserved,  we  can  only  conjec- 
ture as  to  what  it  was,  and,  in  the  absence  of  the  original,  we 
shall  presume  that  the  trial  court  ruled  correctly  in  permit- 
ting the  amendment  to  be  made  which  was  made;  because 
there  was  no  exception  saved  as  to  the  amendment  being 
|)ermitted,  or,  if  there  were,  it  was  abandoned  by  not  being 
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preserved  in  the  bill  of  exceptions,  the  only  repository  known 
to  the  law  where  matters  of  mere  exception  can  be  preserred. 
A  recitation  in  the  record  of  mattiors  not  properly  belonging 
thereto,  of  matters  belonging  solely  to  the  bill  of  exceptions, 
cannot  be  noticed  in  an  appellate  court  Matters  which  are 
not  in  fact  a  part  of  the  record  cannot  be  made  such  by  the 
mere  recital  of  the  clerk:  Parkinson  v.  People  (111.,  June  12, 
1890),  24  N.  E.  Rep.  772,  and  cases  cited;  Qotdd  ▼.  Howe,  127 
111.  251,  and  cases  cited. 

^*^  4.  It  will  have  been  noticed  that  section  786  of  the 
Revised  Statutes  of  1879  requires  a  motion  to  be  made  in 
order  to  have  execution  issued  against  a  stockholder;  that 
section  is  found  under  the  title  *  Corporations,'^  and  under  the 
special  head  of  **  General  Powers,  Duties,  and  Liabilities,'* 
while  section  940  of  the  same  chapter  is  found  ranged  under 
the  head  of ''  Manufacturing  and  Business  Companies,"  and 
requires  a  suit  to  be  brought,  etc. 

The  motion  in  this  case  is  suflSciently  oomprehensive  to 
constitute  a  petition,  and  is  a  petition  in  all  essential  partio- 
ulars,  and  is  to  be  so  treated:  WUson  v.  8l  Louie  etc.  Ry.  Co.^ 
108  Mo.  588;  82  Am.  St.  Rep.  624,  and  cases  cited.  So  that 
no  objection  can  be  raised  to  the  form  of  the  pleading,  and, 
no  exceptions  having  been  saved  to  the  amendment  of  the 
motion  in  the  trial  court,  and  the  defendant  having  pleaded 
to  it  and  gona  to  trial,  he  cannot  raise  the  point  of  a  change 
of  cause  of  action,  even  if  such  amendment  could  be  regarded 
as  such  change,  which  is  not  admitted. 

6.  It  is  urged,  in  regard  to  the  removal  of  the  cause  to  the 
federal  court,  that  error  occurred.  Several  authorities  estab- 
lish the  proposition  that  when  a  cause  has  been  removed  to 
a  federal  court,  and  has  been  remanded  because  the  petition 
for  removal  does  not  set  up  the  diverse  citizenship  of  the  parties 
at  the  commencement  of  the  suit,  etc.,  there  a  second  removal 
on  the  same  ground  is  not  allowable:  Johnston  v.  Donvan,  80 
Fed.  Rep.  395;  St.  Paul  etc.  Ry.  Co.  v.  McLean,  108  U.  8.  212, 
and  cases  cited.  And,  even  if  this  obstacle  had  not  arisen  in 
this  case,  one  equally  fatal  is  apparent  of  record,  and  that  is 
that  Stevens  did  not  file  his  petition  for  removal  until  several 
terms  of  the  Pettis  circuit  court  had  lapsed:  Woolf  v*  Chieolmf, 
30  Fed.  Rep.  881;  Austin  v.  Gagan,  89  Fed.  Rep.  626;  Dixon 
V.  Western  Union  Tel  Co.,  38  Fed.  Rep.  877.  And  it  has  also 
been  held  by  the  ^'^  federal  courts  that  an  extension  of 
time  to  the  next  term  could  not  be  granted  even  by  stipula- 
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tion  of  parties:  Pullman  Palaes  Car  Co.  t.  8p&ek^  118  U.  & 
84y  et  seq.  This  was  the  ruling  under  the  removal  act  of 
1875,  and  that  of  1887  is  much  more  strict.  Refusal  of  the 
trial  court  to  permit  defendant  Stevens  to  amend  his  petition 
for  removal  was,  therefore,  proper. 

6.  The  declarations  of  law  asked  by  defendant  need  not  be 
discussed  in  detail,  as  the  principles  they  involve  have  beea 
sufficiently  touched  upon  already;  there  was  no  error  in  re-^ 
fusing  them. 

Therefore  judgment  affiroied. 

BuBOSss,  J.,  concurs. 

Oantt,  p.  J.,  not  sitting. 

Per  CuBiAM.  (In  Bank.)  The  foregoing  opInloD  delivered 
in  division  number  two  is  adopted  and  approved  in  Bank. 

Gantt,  J.|  not  sitting. 

BarclaTi  J.,  concurs  in  the  result. 


ObaroRATioNB— JoDomiiTS  Aoainst— <3oNOLU8ivnrMB  AS  10  SieoB* 
B0LDKR8. — A  Jadgm«nt  establbhing  the  liability  of  a  corporation  is  ooncln* 
■▼•  in  an  action  againit  atockholderB  fornnpaid  aalMcriptiooa  to  the  capital 
itook:  T(Uum  ▼.  Bo§enikai,  S5  OaL  129;  29  Am.  8t  Rep.  97,  and  note.  Sc» 
the  extended  note  to  Thompifm  ▼.  Beno  Swx  Bank,  8  Am.  St  Rep.  S16,  868^ 
in  which  the  farther  qnestion  as  to  the  right  of  the  stockholder  to  attack 
snch  jadgment  for  fraad  or  want  of  jurisdiction  is  disonssed. 

CoBPORATioHS— RiLBAU  or  Stookholdkrb.— The  obtigatioD  of  a  snb* 
soriber  to  the  capital  stock  of  a  oorporation  to  pay  a  snbocription  cannot  bo- 
snrrendered  or  released  by  the  directors:  Oogdde  Invedmeni  Co.  T.  Iron  Chi^ 
MkL  On,  78  Wis.  427;  23  Am.  St.  Rep.  417.  A  subscriber  to  corporato 
stock  can  be  released  from  liability  only  by  the  consent  of  all  the  subscriberst 
O^KrtwHglU  ▼.  DkUnmm,  17  Am.  St.  Rep.  910.  See  on  this  subject  the  ex. 
tended  notes  to  Thompmm  v.  Btno  Ban,  Bank^  8  Am.  St.  Rep.  821,  and 
Parker  t.  nonuu,  81  Am.  0ea  399. 

Removal  ov  GAiran.»-This  question  k  the  subjool  ol  te  cxtsadTO  note 
fta  Bmw  V.  Md^  18  Am.  Rop.  6i6-«& 


628  BuBDicT  V.  MisBou&i  Pacific  Ry.  Ck>.    [Missouri 


BuBDiOT  t;.  Missouri  Paoifio  Railway  Company. 

[12S  Ml8Knmi,22L] 

KaouoBNOi— Traitsitokt  Action— Pkoof  or  Lsz  Looi.— A  oommon-Uw 
aotion  against  a  railroad  company  by  an  employee  to  reooTer  for  Injoriea 
oanaed  by  the  negliKonoe  of  the  company  ia  tranaitory  in  its  nature,  and 
may  be  maintained  in  a  state  other  than  that  in  which  the  injury  it 
reoeived  without  proof  of  the  law  of  the  latter  state. 

ttriDBMOM— Pbisumfi'ion  as  to  Comkon  Law* — ^It  it  preswned  that  th« 
common  law  prevails  in  a  sister  state. 

Railroad  Compamirs — ^Liabilitt  iob  Nbqliobwcb—  Cobtbibutobt  Kiau* 
OBNGB  OF  Switchman. — ^In  an  action  against  a  railroad  company  by  a 
switchman  to  reooTsr  for  injury  reoeived  while  coupling  moving  car% 
and  alleged  to  have  been  caused  by  the  negligence  of  the  company  in 
maintaining  a  ditch  across  its  track,  the  fact  that  the  plaintiff  knew 
that  it  was  dangerous  to  walk  between  moving  cars  la  not  such  con- 
tributory negligence  as  to  bar  a  recovery,  if  the  coupling  ooald  not 
have  been  made  while  the  cars  were  standing  still,  and  was  made  in  the 
usual  way,  in  a  careful  and  prudent  manner. 

Bailboad  Companies— Nbgliobncb — Duttto  Kbbp  Tbaok  in  Rbpair.— 
A  railroad  company  must  exercise  reasonable  care  in  maintaining  its 
track  in  reasonably  safe  repair,  so  as  to  prevent  injury  to  its  employees 
discharging  their  duties  with  ordinary  care,  and  for  a  failure  to  do  so  il 
is  liable  to  them  in  damages  if  injury  results. 

Railroad  Companibs — Nbgliobngb — Doty  to  Kbbp  Track  in  Rbpaib.— 
A  railroad  company  must  keep  its  track  in  reasonably  safe  repair,  so  as 
to  prevent  injury  to  its  employees  or  other  persons  lawfully  upon  such 
track  in  the  discharge  of  their  duties,  and  for  a  failure  to  do  so  is 
liable  for  injury  resulting  therefrom. 

iNSi'RuerioNS  Givbn  Which  Fairly  Vrbsbnt  thb  Law  of  the  case  need 
not  be  repeated,  and  if  other  instructions  are  asked  they  are  properly 
refused. 

Damages— ExcBSSiYB  Vbrdict— RBMrrriTUR.— If  damages  awarded  are 
excessive,  but  the  excess  is  not  due  to  passion  or  prejudice  of  the  jury, 
the  appellate  court  may  designate  such  excess,  and  allow  the  plaintiff 
to  remit  it  and  take  an  affirmance  for  thB  residue^  or  submit  to  a  new 
triaL 

E,  Robinson^  for  the  appellant. 

F.  W.  Randolph  and  Beebe  &  WaUon^  for  the  respondenu 

•••  Burgess,  J.  (Division  Two.)  Action  for  damages  for 
injuries  resulting  from  alleged  negligence  on  the  part  of  the 
defendant,  in  permitting  a  ditch  to  be  and  remain  in  **^  and 
across  its  track,  by  reason  of  which  it  was  unsafe  for  persons 
engaged  in  switching  cars,  that  being  the  kind  of  work  in 
which  plaintiff,  as  an  employee  of  defendant,  was  engaged  ia 
at  the  time  of  the  accident. 

The  answer  denied  all  allegations  in  the  petition,  and 
pleaded  contributory  negligence  on  the  part  of  the  plaintiff. 


«■  \ 
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On  the  thirty-first  day  of  August,  1887,  the  plaintiff,  while  in 
the  service  of  defendanti  as  a  switchman,  was  endeavoring  to- 
make  a  coupling  in  its  switchyards,  in  Wyandotte,  Kansas, 
he  stepped  into  a  ditch  which  crossed  defendant's  roadbed, 
causing  his  left  arm  to  be  caught  between  the  bumpers  of  the 
cars,  necessitating  the  amputation  of  bis  hand  and  a  part  of 
the  forearm.  The  ditch  was  about  ten  inches  wide,  and 
twelve  inches  deep,  and  extended  the  entire  width  of  the 
roadbed.  It  hud  been  there  for  at  least  a  year  before  the 
accident;  looked  like  a  ditch  to  drain  off  water. 

Plaintiff,  at  the  time  of  his  injury,  was  working  under  one 
Wardell,  who  was  foreman  of  his  crew,  and  who  ordered  him 
to  go  down  the  track  and  couple  some  cars  which  were  about 
to  be  pushed  down  to  some  cars  that  were  stationary.  They 
were  then  at  work  in  defendant's  switchyard,  known  as  the 
^  Cypress  yards."  *'  He  went  down  to  the  stationary  cars 
and  set  the  coupling-pin  on  the  drawhead,  so  that  when  the 
link  on  the  moving  car  should  be  entered  into  the  draw- 
head  of  the  stationary  car  the  pin  would  drop  in  and  make 
the  coupling.  Plaintiff  entered  between  the  cars  when  they 
came  together  to  enter  the  link.  When  they  came  together 
he  entered  the  link  and  ^  stepped  back,'  but  instead  of  the 
pin  dropping  into  the  link  it  jumped  up  and  rested  against 
the  bumper  on  the  opposite  side.  Plaintiff  then  stepped  be* 
tween  the  cars,  reached  over  and  got  the  pin,  and,  while  in 
the  act  of  dropping  it  into  the  link,  he  stepped  into  the  ditch, 
**^  which  was  under  the  stationary  car,  and  his  left  hand 
going  down  with  him  was  caught  between  the  bumpers." 
Plaintiff  also  testified  that  the  way  he  made  the  coupling  was 
the  usual  and  proper  way. 

**  The  cars  were  moving  at  the  rate  of  two  or  three  miles 
per  hour  or  *  a  very  slow  walk,'  and  had  moved  only  five  or 
six  feet  before  reaching  the  ditch*  After  first  coming  to- 
gether the  slack  ran  out  between  the  cars,  leaving  a  space  be- 
tween the  bumper  sufficiently  wide  to  receive  his  arm,  when 
he  stepped  into  the  ditch.  Plaintiff  was  pushed  a  car  length 
and  a  half,  with  his  hand  between  the  bumperS|  when  the 
slack  again  ran  out  of  the  cars  and  released  him.  He  got 
out,  was  taken  to  the  hospital,  where  his  hand  and  the  lower 
part  of  his  arm  were  amputated.  He  testified  that  his  arm 
was.  wholly  useless;  *that  it  bothered  him  all  the  time  in 
winter;  that  it  was  cold  all  the  time,  and  always  bothered 
him.'    At  the  time  of  his  injury  he  was  thirty  years  of  age, 
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and  had,  since  he  was  seventeen  years  old,  worked  for  rail- 
roads, seven  years  of  that  period  for  the  defendant.** 

Under  the  instructions  of  the  court  the  jury  returned  a  ver^ 
diet  in  favor  of  plaintiff  for  twelve  thousand  five  hundred 
dollars.  As  a  condition  to  the  overruling  of  the  motion  for 
a  new  trial  the  court  required  plaintiff  to  remit  two  thousand 
five  hundred  dollars,  which  was  done.  Defendant  appeals 
to  this  court. 

It  is  insisted  by  defendant  that  the  court  should  have  sus- 
tained the  demurrer  to  the  evidence:  1.  Upon  the  ground 
that  the  accident  occurred  in  Kansas,  and  that  there  could 
be  no  liability,  except  such  as  arose  from  the  laws  of  that 
state,  and  that  plaintiff  was  not  entitled  to  recovery  with- 
out showing  what  those  laws  were,  and  that  under  them  the 
facts  of  the  case  created  a  liability;  2,  That  plaintiff's  own 
evidence  showed  that  he  was  guilty  of  contributory  negli- 
gence,  and  he  could  not  recover  for  that  reason. 

***  A  careful  examination  of  the  authorities  cited  by  coun* 
sel  for  defendant  in  his  brief  in  support  of  the  first  proposi- 
tion shows  that  they  do  not  support  that  contention.  This  is 
not  a  statutory  action;  if  it  were,  the  authorities  cited  would 
be  in  point.  Upon  the  contrary  it  is  a  common-law  action^ 
transitory  in  its  nature,  and  as  the  common  law,  in  the  ab- 
sence of  any  thing  showing  to  the  contrary,  is  presumed  to 
exist  in  Kansas,  where  the  injury  occurred,  as  it  does  in  this 
state,  it  was  not  necessary  that  plaintiff  should  introduce  any 
evidence  with  reference  thereto. 

The  case  of  Le  Forest  v.  Tolman,  117  Mass.  109,  19  Am. 
Rep.  400,  was  an  action  brought  in  Massachusetts  against 
the  owner  of  a  dog  who  had  bitten  the  plaintiff  in  the  state 
of  New  Hampshire,  and  it  was  held  that  plaintiff  could  not 
recover  under  the  statute  of  the  latter  state,  nor  could  he  at 
common  law,  without  proof  that  the  defendant  knew  that  his 
dog  was  accustomed  to  attack  and  bite  mankind. 

Hyde  v.  Wabash  etc,  Ry.  Co.^  61  Iowa,  441,  47  Am.  Rep. 
820,  was  an  action  brought  in  Iowa  by  the  administrator  of 
one  Hyde,  who  was  alleged  to  have  been  killed  by  the  negli- 
gence of  defendant  in  this  state,  purely  a  statutory  action, 
and  it  was  held  that,  as  the  administrator  failed  to  show  that 
by  the  laws  of  this  state  an  action  could  be  maintained  for 
such  injury  by  the  administrator,  such  action  could  not  be 
maintained  in  that  state. 

Davis  V.  New  York  etc.  R.  R.  Co.,  148  Mass.  801,  58  Aok 


June,  1894.]    Bubdict  v.  Missouiu  Pacific  Ry.  Ca         631 

Rep.  138,  was  also  a  statutory  action,  and  in  that  case  this 
aame  rule  is  announced. 

In  Wooden  ▼.  Western  N.  Y.  etc.  R.  R.  Oo.^  126  N.  T.  10, 22 
Am.  8t  Rep.  803,  relied  upon  by  defendanti  it  is  expressly 
held  that  an  action  for  the  injury  to  the  person  in  another 
state  is  maintainable  in  New  York  without  proof  of  the  law 
of  the  place  where  the  injury  occurred,  because  permitted  by 
the  common  law  which  is  presumed  to  exist  in  the  foreign 
state.  It  was  also  held  that  when  the  right  of  action  depends 
**^  upon  the  statute  conferring  it,  it  can  only  be  maintained 
in  another  state  upon  proof  that  the  statute  law  in  the  state 
in  which  the  injury  occurred  gives  the  right  of  action,  and  is 
similar  to  the  statute  of  the  state  where  the  action  is  brought. 
The  question  now  under  consideration  was  brought  before 
this  court  in  State  v.  Clay,  100  Mo.  571,  and  Sherwood,  J.» 
■peaking  for  the  court  with  reference  to  an  instrument  of 
writing  executed  in  the  state  of  Kansas,  said:  ^In  the 
absence  of  any  showing  to  the  contrary  it  will  be  presumed 
that  the  common  law  prevails  in  a  sister  state":  See,  also, 
Meyer  v.  McCahe,  73  Mo.  236;  Benne  v.  Schneclo,  100  Mo.  250; 
Wooden  v.  Western  N.  Y.  etc.  R.  R.  Co.,  126  N.  Y.  10;  22  Am. 
St.  Rep.  803.  Moreover,  the  question  was  not  raised  by 
answer  on  the  trial,  nor  by  motion  for  a  new  trial,  and  can- 
not now  be  raised  for  the  first  time  in  this  court. 

With  respect  to  the  second  proposition,  while  it  is  true,  as 
contended  by  counsel  for  defendant,  that  plaintiff  admitted 
in  his  testimony  that  he  knew  that  it  was  dangerous  to  walk 
between  the  cars  while  in  motion,  and  that  he  had  control  of 
the  train,  he  also  stated  that  he  made  the  coupling  in  a  care- 
ful and  prudent  way;  that  the  coupling  could  not  have  been 
made  if  the  cars  had  been  standing  still,  and  that  the  way 
in  which  it  was  done  was  the  customary  and  usual  way. 
'  Plaintiff  knew  nothing  of  the  hole  in  which  he  stepped,  and 
which  was  the  cause  of  the  accident.  Here  the  facts  as  dis- 
closed by  the  evidence  admit  of  different  constructions  and 
inferences  as  to  contributory  negligence  by  plaintiff,  and  that 
question  was  properly  submitted  to  the  jury:  Matierman  ▼• 
SiemertSf  71  Mo.  101;  Nagel  ▼.  Missouri  Pac.  Ry.  Co.^  75  Mo. 
653;  42  Am.  Rep.  418;  Huhn  t.  Missouri  Pac.  Ry.  Co.^  92 
Mo.  440. 

The  instructions  given  on  behalf  of  plaintiff  are  as  follows: 

SSI  i«  2.  The  court  instructs  the  jury  that  it  was  the  duty 
of  the  defendant  railway  company  to  exercise  reasonable  oars 


532  BuBDiGT  V.  M1S8OUBI  Pacific  By.  Ca    [IfisBourlp 

in  maintaining  its  roadbed  in  a  reasonably  safe  condition,  in 
order  that  its  employees,  in  the  exercise  of  ordinary  care,  or 
in  the  discharge  of  their  duties,  ooold  nse  the  same  with 
safety. 

''And  if  the  jury  believes  from  the  evidence  that  on  the 
third  day  of  August,  1887,  there  was  a  hole  in  defendant's 
loadbed,  at  a  point  about  one  hundred  and  twenty  feet  (120) 
south  of  the  switch  known  as  the  '  Sixth  street  switch  *  in 
defendant's  yards,  known  as  the  'Cypress  yards,'  and  by 
reason  of  said  hole  said  roadbed  was  not  reasonably  safe  for 
the  plaintiflf,  in  the  exercise  of  ordinary  care,  to  use  in  the  dis- 
charge of  his  duties  at  the  time  of  said  injury,  and  that  said 
hole  existed  such  a  length  of  time  that  the  defendant  railway 
company  either  knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  of  its  existence  in  time  so  that  by  the 
exercise  of  ordinary  care  it  could  have  put  the  said  roadbed 
in  a  reasonably  safe  condition  before  the  injury.  And  if  you 
further  believe  from  the  evidence  that  the  plaintiff,  at  the 
time  and  place  aforesaid,  was  in  the  employment  of  the  de- 
fendant, as  switchman,  and  in  th^  exercise  of  such  care  as 
ordinarily  a  prudent  switchman  would  exercise  under  the 
same  or  similar  circumstances,  and  that  while  so  engaged  in 
his  work  he  stepped  into  said  hole,  and  by  reason  thereof  his 
hand  was  caught  between  the  bumpers  of  .the  cars,  and  he 
was  injured  thereby,  he  is  entitled  to  recover. 

"  2.  If  the  jury  believe  from  the  evidence  that  (he  injury 
of  plaintiff  resulted  from  the  failure  of  defendant  to  provide 
a  reasonably  safe  track  for  the  use  of  plaintiff  in  the  discharge 
of  his  duty,  and  he  was  in  the  exercise  of  ordinary  care,  then 
the  injury  was  not  the  result  of  the  ordinary  risk  and  dan* 
ger  assumed  by  plaintiff  when  he  entered  into  defendant's 
services. 

***  "  3.  If  the  jury  find  for  the  plaintiff,  they  will  assess 
Us  damages  at  such  sum  as  they  believe,  from  the  evidenoo, 
lie  has  sustained,  taking  into  consideration  the  pain  and  an- 
guish, mental  and  physical,  if  any,  and  the  loss  of  his  hand, 
not  to  exceed  the  sum  of  $15,000." 

The  court  gave,  at  the  instance  of  defendant,  the  following 
instructions: 

"  1.  The  court  instructs  the  jury  that,  before  plaintiff  can 
recover  in  this  action,  it  devolves  upon  him  to  prove  to  the 
reasonable  satisfaction  of  the  jury,  by  a  preponderance  of 
evidence  in  the  case: 
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^  FinL  Tliat  there  was  a  hole  in  defendant's  roadbed  at 
the  point  and  of  the  character  set  forth  in  his  petition. 

^Second.  That  bv  reason  of  the  existence  of  said  hole 
the  defendant's  roadbed  was  not  in  a  reasonably  safe  con- 
dition. 

"  Third.  That  the  officers,  agents,  or  employees  of  defend- 
ant, whose  duty  it  was  to  keep  defendant's  roadbed  in  a  rea* 
Bonably  safe  condition,  either  knew  of  the  existence  of  said 
hole  or,  by  the  exercise  of  ordinary  and  reasonable  care, 
oould  have  known  of  the  existence  of  said  hole. 

**  Fourth.  That,  in  undertaking  to  make  the  coupling  in 
question,  plaintiff  stepped  into  said  hole,  and  that  this  fact 
was  the  direct  and  proximate  cause  of  his  injury. 

*'And,  if  the  evidence  in  the  case  fails  to  satisfy  the  jury  of 
the  existence  of  any  of  these  facts,  their  verdict  should  be  for 
the  defendant. 

**  2.  The  jury  are  instructed  that  the  law  governing  tho 
case  is,  that  the  plaintiff,  when  he  entered  into  the  employ- 
ment  of  the  defendant  as  one  of  its  switchmen,  took  upon 
himself  the  ordinary  risks  and  perils  incident  to  that  busi- 
ness. 

»»»  *•  8.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  in  the  case  that  plaintiff's  injuries  were 
occasioned  by  a  mere  accidenti  and  without  fault  on  any- 
body's part,  then  the  verdict  must  be  for  the  defendant. 

**4.  Although  the  jury  shall  believe  from  the  evidence  that 
defendant's  roadbed  was  out  of  repair,  and  that  defendant, 
by  the  exercise  of  ordinary  care,  could  have  known  of  such 
defect  in  such  roadbed,  still  defendant  would  not  be  liable  in 
this  action,  unless  it  failed  to  repair  such  defect  within  a 
reasonable. time  after,  by  the  exercise  of  ordinary  care  and 
prudence,  it  might  have  discovered  such  defect,  and  as  to 
what  would  be  a  *  reasonable  time,'  a^  above  used,  would  be 
such  a  length  of  time  as  a  man  of  ordinary  care  and  pru- 
dence, engaged  in  managing  and  operating  a  railroad,  would 
take  under  such  or  like  circumstances. 

*'  5.  Even  though  the  jury  may  believe  from  the  evidence 
in  the  case  that  there  was  a  ditch  across  defendant's  roadbed, 
as  stated  in  plaintiff's  petition,  and  defendant's  employees 
in  charge  of  said  roadbed  either  knew  of  the  existence  of  said 
ditch  or,  by  the  exercise  of  ordinary  care,  might  have  known 
of  it,  although  the  jury  may  believe  that  plaintiff,  in  under- 
taking to  make  said  coupling,  stepped  into  said  ditch  and  that 
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his  injuries  were  caused  thereby,  still,  if  the  jury  further  be- 
lieves from  the  testimony  in  the  cause  that  the  plaintiffi  in 
going  between  the  cars  and  trying  to  make  the  coupling  while 
the  cars  were  in  motion,  was  not  himself  in  the  exercise  of  ordi- 
nary and  reasonable  care,  and  that  such  lack  of  ordinary  and 
reasonable  care  on  his  part  directly  contributed  to  his  inju- 
ries, then  he  is  not  entitled  to  recover,  and  the  verdict  will  be 
defendant. 

*^6.  The  court  instructs  the  jury  that  by  the  term  *ordi* 
nary  and  reasonable  care'  is  meant  such  as  an  ordinary* 
careful,  and  prudent  person  would  exercise  *'^  under  the 
same  or  similar  circumstances;  and  this  definition  applies 
as  well  te  the  care  required  of  the  plaintiff  as  to  that  required 
of  defendant 

'^7.  The  court  instructs  the  jury  that,  while  they  are  the 
sole  judge  of  the  credibility  of  the  witnesses,  and  of  the  weight 
to  be  given  to  the  testimony,  yet  it  is  the  exclusive  province 
of  the  court  to  define  the  issues  to  be  determined  by  the  jury, 
and  to  instruct  the  jury  on  the  law  applicable  to  such  issues, 
and  it  is  the  duty  of  the  jury,  and  they  have  promised  in 
their  oaths,  to  follow  the  instructions  given  by  the  court. 

^  It  is  not  their  province,  in  determining  the  questions 
submitted  to  them,  to  indulge  in  any  possible  sympathy  for 
the  plaintiff,  or  in  any  possible  prejudice  against  the  defend* 
ant;  nor  should  they  consider  what  effect  their  verdict,  in 
this  case,  will  or  may  have  in  any  other  case  against  this  or 
any  other  railroad  company,  but  they  are  to  consider  and  de* 
termine  the  issues  submitted  to  them  in  the  instructions,  and 
should  determine  these  issues  in  the  same  way  in  all  respects 
as  if  this  were  a  case  between  man  and  man. 

*^  8.  The  court  instructs  the  jury  that  by  the  term  '  prepon* 
derance  of  evidence '  is  meant  the  greater  weight  of  evidence; 
and,  if  the  jury  believe  that  the  greater  weight  of  evidence 
is  on  the  side  of  the  defendant,  or  if  the  testimony  is  of 
such  a  character  or  so  evenly  balanced  that  the  jury  are 
unable  to  determine  on  which  side  the  greater  weight  of  it 
actually  is,  then,  in  either  such  event,  the  verdict  will  be  for 
the  defendant." 

The  defendant  also  asked  the  court  to  give  the  following 
instructions,  which  were  refused: 

'UO.  The  court  instructs  the  jury  that  there  is  no  evidence 
in  this  case  that  defendant  knew  that  there  was  a  hole  or 
ditch  across  its  track  at  the  point  where  the  alleged  injury  ia 
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to  have  oucurred,  prior  to  the  happening  of  said  accident; 
and  before  plaintiff  is  entitled  *'^  to  recover  on  that  ao» 
county  they  must  find  and  believe  from  the  evidence  thai 
said  hole  or  ditch  had  existed  for  such  a  length  of  timOi 
prior  to  the  happening  of  said  accident,  that  the  defendant, 
by  the  exercise  of  ordinary  care  and  prudence  on  its  part^ 
could  have  discovered  the  existence  of  such  hole  or  ditch* 

^'11.  The  court  instructs  the  jury  that,  if  they  shall  be- 
lieve from  the  evidence  that  plaintiflf  set  the  pin  with  which 
to  make  the  coupling  of  the  train  of  cars  in  question  in  a 
slanting  position,  relying  upon  the  jar  of  the  train  of  cars  to 
make  the  coupling,  and  that  that  was  the  usual  method  and 
a  safe  method,  of  making  the  coupling,  and  that  the  jar  of  the 
train  of  cars  upon  the  first  trial  did  not  make  such  coup* 
ling,  and  that  plaintiff  controlled  the  movement  and  oper* 
ation  of  the  train  of  cars,  and  could  have  stopped  the  train 
of  cars  until  he  could  have  placed  it  in  the  position  afore- 
said the  second  time,  and  that  he  voluntarily  undertook  to 
make  the  coupling  without  exerting  his  control  over  the  train 
of  cars,  and  was  injured  thereby,  then  plaintiff  voluntarily 
assumed  all  risks  and  dangers  incident  to  the  manner  of  so 
coupling  cars,  and,  if  injured  in  consequence  of  such  risk,  he 
is  not  entitled  to  recover,  and  your  verdict  must  be  for  the 
defendant" 

**  13.  The  court  instructs  the  jury  that  ordinary  care  and 
prudence  in  this  case  would  have  required  the  plaintiff  to 
have  looked  where  he  was  walking  when  upon  defendant's 
track  for  the  purpose  of  coupling  its  cars,  and  if  you  shall 
believe  from  the  evidence  he  did  not  look  where  he  was  walk* 
ing  when  coupling  defendant's  cars  when  he  could  have  done 
so,  and  if,  by  doing  so,  he  could  have  avoided  the  injury,  then 
his  failure  to  so  look  was  such  contributory  negligence  on  his 
part  as  will  prevent  a  recovery  in  this  case,  and  your  verdict 
must  be  for  the  defendant." 

*'*  It  is  insisted  by  counsel  that  the  first  instruction 
given  for  plaintiff  is  erroneous;  that  it  was  calculated  to  mis- 
lead the  jury  in  that  it  requires  defendant  to  furnish  appli* 
ances  which  will  enable  its  employees  to  discharge  their 
duties  in  absolute  safety*  It  was  the  duty  of  the  defendant 
to  keep  its  tracks  in  reasonably  safe  repair  so  as  to  prevent 
injury  to  all  persons  who  might  lawfully  be  upon  its  track, 
and  for  failure  to  do  so  it  is  liable  for  the  consequences: 
y.  St.  Louis  etc.  R.  R.  Co.^  59  Mo.  495;  21  Am.  Rep. 
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885;  Oibson  v.  Pacific  R.  R.  Co.,  46  Mo.  163;  2  Am.  Rep.  497* 
Nothing  more  was  lequired  of  defendant  by  this  instructioa. 
Nor  is  counsel  correct  in  that  there  was  no  evidence  apoD 
which  to  predicate  it 

There  was  no  error  committed  in  refusing  the  tenth  in- 
Btruction  asked  by  defendant.  It  was,  in  substance,  given  in 
its  first  and  fourth;  and  the  issues  presented  by  its  eleventh 
and  thirteenth  refused  instructions  were  fairly  and  fully  pre- 
sented in  other  instructions  already  given.  It  is  not  error 
to  refuse  instructions  when  those  given  fairly  present  the 
law  of  the  case:  State  v.  St,  Louis  Brokerage  Co.,  85  Mo.  411; 
Baum  V.  Fryrear,  85  Mo.  151.  The  instructionS|  taken  to* 
gether,  present  the  law  of  the  case  fairly  to  the  jury. 

But  one  other  point  remains  to  be  disposed  of;  that  is,  with 
respect  of  the  amount  of  the  verdict,  which  is  claimed  by 
defendant  to  be  excessive.  The  verdict  was  for  twelve  thou- 
sand five  hundred  dollars.  The  court  required  plaintiff  to 
remit  two  thousand  five  hundred  dollars,  and  upon  that  con* 
dition  overruled  the  motion  for  a  new  trial.  That  the  verdict 
was  large,  there  is  no  question.  The  hand  injured  was  the 
left.  Plaintiff  was  thirty  years  of  age  at  the  time,  and  had 
been  a  railroad  brakemen  for  thirteen  years.  After  the  in- 
jury he  was  taken  to  the  hospital  and  his  hand  amputated. 
He  was  then  sent  to  Sedalia  to  the  company's  hospital,  where 
he  remained  for  twenty-seven  days.  He  stated  that  his  *'^ 
arm  was  of  no  use  to  him;  was  cold  all  the  time  in  winter, 
and  bothered  him  all  the  time.  The  case  is  free  from  malice 
or  wanton  misconduct  on  the  part  of  the  servants  of  defend- 
ant. There  was  very  little  evidence  as  to  the  plaintiff's 
present  or  former  capacity  for  labor,  and  none  as  to  the 
amount  of  his  ordinary  wages  or  earnings,  either  before  or 
after  the  accident,  or  to  show  that  he  was  not  in  good  health. 
Nor  did  it  appear  how  long  he  was  laid  up  and  incapacitated 
for  labor;  nor  the  amount  of  his  medical  or  other  expenses. 

In  Murray  v.  Hudson  Riv.  £•  R.  Co.,  47  Barb.  196,  the 
plaintiff,  who  was  a  cooper  by  trade,  and  by  occupation  a 
driver  or  teamster  in  the  employ  of  a  brewer,  received  per- 
sonal injuries  resulting  in  the  loss  of  a  hand,  for  which  he 
received  a  verdict  for  eight  thousand  dollars,  and  it  was  held 
that  the  verdict  should  be  set  aside  for  excessive  damages, 
and  a  new  trial  granted,  unless  the  plaintiff  would  reduce 
such  damages  to  the  sum  of  six  thousand  dollars. 

In  Union  Pac.  Ry,  Co.  v.  MiUiken^  8  Kan.  647,  an  action  for 
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injuries  to  the  person  where  the  only  permanent  disability 
was  the  loss  of  a  hand,  and  where  there  was  neither  length* 
ened  sickness  nor  extraordinary  sufferingi  a  Tordiot  of  ten 
thousand  dollars  was  held  to  be  ezcessiye. 

Under  the  authorities  cited  and  the  circumstances  dis* 
closed  by  the  evidence  in  this  case  we  think  the  damage* 
allowed  for  the  injuries  still  excessive,  and  that  the  judgment 
should  be  reversed  and  cause  remanded  on  the  ground  of  ex* 
eessive  damages,  unless  plaintiff  will  remit  three  thousand 
dollars  within  thirty  days. 

All  of  this  division  concur,  except  as  to  the  remittitur  upon 
which  there  is  a  difference  of  opinion,  in  consequence  ol 
which  the  case  is  transferred  to  the  court  in  Bank. 


Black,  C.  J.  (In  Bank.)  The  opinion  heretofore  filed 
in  this  case  is  now  approved  by  court  in  Bank.  The  only 
question  calling  for  further  discussion  is  the  one  raised  by 
the  objection  that  the  damages  are  excessive.  The  claim  of 
defendant  is  that,  when  the  court  has  reached  the  conclusion 
that  the  damages  are  excessive,  the  judgment  should  be  re- 
versed and  a  new  trial  ordered;  while  the  plaintiff  insiste 
the  court  should  indicate  the  excess,  and  allow  him  to  remit 
it  and  take  a  judgment  of  affirmance  for  the  residue.  There 
is  certainly  much  conflict  in  the  authorities  on  this  question 
of  practice.  It  is  believed  a  review  of  all  of  them  will  ao» 
complish  no  good  at  this  time.  Special  mention  will  be 
made  of  a  few  recent  decisions  only. 

Belt  V.  Lawesy  12  Q.  B.  Div.  856,  was  heard  in  the  court  of 
appeal  in  1884.  It  was  an  action  for  libel.  Brett,  M.  R.» 
said:  **  The  first  point  in  this  case  is  a  pure  point  of  law, 
namely,  whether  the  judgment  of  the  majority  of  the  divi* 
sional  court  can  in  law  stand  as  it  is  if  the  verdict  cannot 
otherwise  be  impeached,  it  being  founded  on  the  consent  of 
the  plaintiff  alone  that  the  amount  of  the  damages  should  be 
reduced  from  five  thousand  pounds  to  five  hundred  pounds. 
In  my  opinion  such  judgment  can  stand.  Where  the  com- 
plaint  is  only  that  the  damages  are  excessive,  and  the  ver^ 
diet  cannot  be  otherwise  impeached,  and  it  is  a  case  where 
the  plaintiff  is  entitled  to  substantial  damages,  the  court  has 
power  tA  refuse  a  new  trial  without  the  consent  of  the  de> 
fendant,  on  the  plaintiff's  consenting  to  the  amount  of  the 
damages  being  reduced  to  such  an  amount  as,  if  it  had 
been  given  by  the  jury^  the  court  would  not  have  oon* 
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«idered  ezcessiye.  It  has  been  argued  that  this  canuot 
be  the  right  rule,  because  it  is  said  that  if  the  damages  are 
excessive  the  court  ***  must  come  to  the  conclusion  that 
the  verdict  is  wrong,  and  the  inevitable  result  of  that  must 
be  a  new  trial.  But  the  court  is  asked  to  exercise  its  dis- 
cretionary power,  and  to  say  that  the  jury  have  given  larger 
damages  than  they  ought  to  have  given.  The  court  does  not 
give  damages,  but  it  only  says  that  if  the  jury  had  given  a 
«um  which  was  a  part  of  what  they  had  given  the  court 

would  not  have  been  dissatisfied I  have  not  the  least 

doubt  that  where,  as  in  the  present  case,  the  jury  have  given 
damages  which  are  challenged  only  as  being  too  large,  the 
court  has  power  to  say  that  if  the  jury  had  given  les8|  as 
five  hundred  pounds  and  not  five  thousand  pounds,  the  court 
would  have  considered  such  damages  not  excessive,  and, 
therefore,  to  say,  if  the  plaintiff  will  consent  to  the  verdict 
being  for  that  amount,  the  defendant  will  really  have  no 
grievance.  I  see  nothing  in  principle  against  reducing  the 
damages  under  such  circumstances,  and  it  has  certainly  for 
years  been  the  invariable  practice  of  the  courts  to  do  so." 

For  a  long  time  the  rule  in  Wisconsin  was  that  contended 
for  by  the  defendant  in  this  case,  but  it  was  much  modified 
by  the  recent  case  of  Baker  v.  City  of  Madison^  62  Wis.  150, 
which  was  a  personal  damage  suit.  There  had  been  three 
verdicts,  one  for  three  thousand  dollars,  one  for  two  thousand 
five  hundred  dollars,  and  the  last  for  six  thousand  dollars. 
The  supreme  court  allowed  the  plaintiff  to  remit  two  thousand 
five  hundred  dollars,  and  take  an  affirmance  for  three  thou- 
sand five  hundred  dollars.  Lyon,  J.,  in  speaking  for  the 
court,  alludes  to  the  fact  that  the  appellate  courts  of  many 
of  the  states  have  adopted  the  practice  of  indicating  the 
excess  and  giving,  or  directing  the  trial  court  to  give,  the 
plaintiff  the  option  to  remit  such  excess  and  take  an  affirm* 
ance  for  the  residue.    He  then  uses  the  following  language: 

**The  main  ground  upon  which  the  rule  of  Potter  v.  Chir 
eago  etc.  Ry.  Co.^  22  Wis.  615,  is  rested  is,  that,  if  the*  court 
assumes  to  fix  a  sum  for  which  the  plaintiff  may  *^  have 

judgment,  it  thereby  usurps  the  functions  of  the  jury 

Certainly  the  usurpation  is  the  same  if  the  trial  court  doee 
the  same  thing.  Yet  the  right  of  the  trial  court  to  allow  the 
plaintiff  to  remit  the  excess,  and  then  give  him  judgment 
for  the  residue,  is  almost  universally  recognised,  and,  so  far 
as  we  are  advised,  such  has  always  been  the  practice  in  thia 
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«tate All  that  we  now  do  is  to  make  the  rale  of  Potter  t* 

Chicago  etc.  Ry,  Co,^  22  Wis.  615,  sufficiently  elastic  to  enable 
the  court,  in  a  proper  case,  to  relieve  the  plaintiff  from  the 
delay  and  expense  of  another  trial,  when  the  only  fault  in  the 
verdict  is  that  it  gives  him  too  large  an  amount.  If  other 
material  errors  have  been  committed,  prejudicial  to  the 
defendant,  or  if  there  is  reasonable  ground  for  belief  that  the 
jury  were  moved  by  improper  motives  or  led  astray  by  igno- 
rance, or  if  any  other  grounds  exist  satisfactory  to  the  court, 
«  new  trial  will  be  ordered.  In  the  present  case  the  plaintiff's 
right  of  action  has  been  established  by  a  verdict  which  is 
free  from  error  affecting  such  right.  The  jury  honestly 
awarded  him  too  large  damages.  Other  verdicts  indicate 
the  sum  he  ought  to  recover.  We  do  not  hesitate  to  give 
him  the  option  to  take  his  judgment  for  the  proper  sum,  and 
thus  end  the  litigation." 

The  following  cases  will  show  that  the  trend  of  modem 
judicial  opinion  is  in  the  same  direction:  Missouri  Pac.  Ry. 
Co.  V.  Dwyer,  36  Kan.  58-74;  Black  v.  Carrdton  R.  R.  Oo.^ 
10  La.  Ann.  33-39;  63  Am.  Dec.  586;  Mortimer  v.  Thomas^ 
23  La.  Ann.  165;  Belknap  v.  Boston  etc.  R.  R.  Co.,  49  N.  H. 
358-374;  Murray  v.  Hudson  River  R.  R.  Co.j  47  Barb.  196- 
205;  48  N.  .Y.  655;  3  Sedgwick  on  Damages,  8th  ed.,  sec. 
1322,  and  cases  cited. 

In  Loyd  v.  Hannibal  etc.  R.  R.  Oo.y  53  Mo.  514,  the  plain- 
tiff was  allowed  to  remit  in  the  trial  court,  and  the  remit- 
titur there  entered  was  held  to  be  a  valid  answer  to  the 
objection  that  the  damages  awarded  were  excessive.  A  like 
objection  was  overcome  by  entering  a  remittitur  *^^  in  this 
court  in  the  following  cases,  which  were  personal  damage 
fluits:  Waldhier  v.  Hannibal  etc.  R.  R.  Co.,  87  Mo.  37;  Smith 
V.  Wabash  etc.  Ry.  Co.,  92  Mo.  359,  374;  1  Am.  St.  Rep.  729. 
If,  as  these  cases  hold,  the  plaintiff  can  avoid  the  objection 
that  the  damages  are  excessive  by  remitting  a  part  of  the 
judgment  of  his  own  volition,  no  good  reason  can  be  seen  why 
this  court  may  not  indicate  the  excess,  and  then  allow  the 
plaintiff,  if  he  desires  to  do  so,  to  take  an  affirmance  for  the 
balance.  Indeed,  this  course  was  pursued  in  Furnish  v.  Mis^ 
souH  Pac.  Ry.  Co.,  102  Mo.  438,  456;  22  Am.  St.  Rep.  781, 
where  there  was  a  verdict  for  fifteen  thousand  dollars,  which 
was  deemed  excessive,  and  the  court  left  it  to  the  plaintiff  to 
remit  five  thousand  dollars  or  submit  to  a  new  trial.  If  these 
4UU!ea  are  to  be  respected,  and  they  have  never  been  overruled, 
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tbey  settle  this  much,  at  least,  that  this  court  will,  in  a  proper 
case,  where  the  only  valid  objection  is  that  the  damages  are 
excessive,  direct  the  plaintiff  to  remit  the  excess.  It  is  troe 
that  some  observations  of  a  contrary  import  were  made  in  the 
late  case  of  OurUy  v.  Missouri  Pae.  Ry.  Co.^  104  Mo.  233|  bat 
in  that  case  there  was  error  in  the  instructions,  00  that  the 
judgment  could  not  have  been  affirmed  had  the  plaintiffs 
request  to  remit  been  granted. 

An  argument  pressed  upon  our  consideration  in  this  case 
is  this,  that,  if  this  court  has  the  right  and  power  to  reduce 
the  damages  when  excessive,  it  has  the  right  and  power  to 
increase  them  when  inadequate.  We  do  not  see  the  force  of 
this  line  of  argument.  In  one  case  the  court  simply  says 
the  judgment  may  stand  for  a  part  of  the  amount  found  by 
the  jury,  while  in  the  other  case  it  would  add  something  never 
within  the  terms  of  the  verdict. 

If  it  can  be  seen  and  fairly  said  the  jury  gave  the  excessive 
verdict  by  reason  of  prejudice,  passion,  or  any  other  improper 
motive,  a  new  trial  should  be  awarded;  for  the  inference 
would  be  a  fair  one  that  ^^*  the  finding  for  the  plaintiff 
was  also  brought  about  by  improper  influences,  and  this  is 
especially  so  when  there  is  any  doubt  as  to  the  right  of  the 
plaintiff  to  recover.  Indeed,  the  verdict  may  be  so  large  and 
out  of  all  reason  as,  of  itself,  to  furnish  sufficient  evidence 
that  it  was  the  result  of  passion  or  some  other  improper  in* 
fluence.  But  it  does  not  follow  that  a  verdict  is  necessarily 
the  result  of  prejudice  or  passion  because  it  is  excessive.  It 
might  just  as  well  be  said  that  the  mistakes  made  by  appel* 
late  judges  are  the  offspring  of  prejudice.  Jurors,  like  other 
persons,  may,  and  often  do,  err,  though  conscientious  in  the 
discharge  of  their  duties.  Common  experience  teaches  us 
that  verdicts  differ  widely,  even  in  the  same  case,  where  the 
evidence  as  to  the  extent  of  the  injury  is  precisely  the  same, 
and  this,  too,  when  there  is  nothing  whatever  from  which  the 
conclusion  can  be  fairly  drawn  that  the  jurors  were  under 
the  influence  of  any  improper  motive.  Nor  is  there  any  thing 
strange  in  this  when  it  is  remembered  that  no  exact  guide 
can  be  given  as  to  the  amount  of  damages  to  be  allowed. 
In  the  very  nature  of  things  the  amount  of  damages  must, 
to  a  large  extent,  rest  with  the  jury.  This  court  is  constantly 
reviewing  verdicts  in  this  class  of  cases,  and  is  in  a  position 
to  be  able  to  judge  when  a  verdict  is  so  far  beyond  those 
usually  allowed  in  like  cases  as  to  be  excessive,  and  litigantt 
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ought  to  have  the  benefit  of  its  judgment.  When  it  ie  oon* 
ceded,  as  it  generally  is,  that  an  appellate  coart  can  say  a 
given  verdict  is  excessive,  it  follows  that  it  can  designate  an 
amount  which  would  not  be  excessive.  If  it  possesses  the 
power  to  say  the  one  thing,  it  possesses  the  power  to  say  the 
other.  The  law  is  a  practical  affair,  and  ought  to  be  admin* 
istered  in  a  practical  way,  so  as  to  work  out  substantial  jus- 
tice by  avoiding,  as  far  as  possible,  the  long  *^  delays  and 
accumulated  costs  incident  to  reversals  and  repeated  trials. 

Indeed,  second  and  third  trials,  as  a  general  rule,  result  in 
increased  verdicts.  Where  there  is  no  just  complaint  save 
that  the  damages  are  excessive,  we  are  unable  to  see  any 
good  reason  why  this  court  may  not  indicate  the  excess  and 
give  the  plaintiff  the  option  to  remit  that  excess  or  submit  to 
a  new  trial.  Such  a  practice  is  in  the  interest  of  justice,  and 
is  the  practice  heretofore  pursued  by  this  court  and  that  now 
adopted  by  many  of  the  state  courts  of  last  resort.  In  the 
case  now  in  hand  the  plaintiff,  if  entitled  to  recover  at  all,  is 
entitled  to  recover  substantial  damages;  the  finding  in  his 
favor  is  well  supported  by  the  evidence;  there  is  nothing  in 
the  record  from  which  it  can  be  said  the  jurors  were  actuated 
by  any  improper  influence;  and  there  is  no  error,  save  that 
the  damages  are  excessive.  In  such  a  case  this  court  should 
designate  the  excess,  and  allow  the  plaintiff  to  remit  it  and 
take  an  affirmance  for  the  residue.  The  plaintiff  having  re- 
mitted three  thousand  dollars  the  judgment  is  affirmed  for 
the  residue. 

Bracb,  Macpablanb,  and  Bubgbss,  JJ.,  concur. 

Barclay,  Qantt,  and  Sherwood,  JJ.,  dissent  from  what  is 
said  in  this  supplemental  opinion. 

JomoB  Babolai,  Oantt,  a«d  SaaawooD  dmented,  on  the  ground  thai 
in  OMM  whoro  the  damagee  are  unliquidated,  and  there  is  no  legal  maaenre 
of  damages,  the  amount  to  he  awarded  is  solely  and  ezolusively  a  question 
ol  faot  to  he  determined  by  the  Jury,  and  that  the  appellate  oonrt  has  no 
right  to  interfere  with  the  amount  awarded  except  in  oases  where  it  dearly 
appears  that  the  Tordiot  is  the  result  of  passion,  prejudioe^  oormption,  or 
evident  mistake,  and  then  only  to  set  the  Terdict  aside  aud  award  a  new 
trialt  or  make  such  other  disposition  of  the  questions  of  law  presented  as 
may  be  lawful  and  proper.  Under  a  oonstitution  guaranteeing  the  right  of 
triid  by  Jury  and  not  iuTesting  the  appellate  oourt  with  power  to  try  and 
deoide  questions  of  both  law  and  faot,  the  supreme  oourt  has  no  oonstitu« 
tional  authority  to  review  a  decision  of  the  jury  or  trial  oourt  upon  issues 
of  faet  in  cases  like  the  one  here  presented.  It  has  no  right  to  oonstitute 
itself  a  trier  of  facts,  and  upon  the  ground  that  the  rerdict^  though  rsa- 
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4fired  withoTit  passion,  prejadics^  oorraption,  or  erident  mistake,  Is  exessi 
iye,  indicate  and  designate  the  ezoess,  and  require  the  plaintiff  to  remit 
that  mnch  as  a  condition  of  affirmanoe  of  the  judgment  or  nibmit  to  a  new 
triaL  Mr.  Justice  Barclay,  in  support  of  his  reasoning  and  ooneIusioB» 
quoted  at  length  from  the  opinions  of  the  supreme  oonrt  of  Missonri  and 
other  states  as  follows; 

"  In  Dak  r.  8L  Loui9  etc  Ry,  (kk  (1876),  63  Mo.  460,  the  oonrt  nnanimoasly 
said:  'The  verdict  in  this  case  on  the  first  trial  was  set  aside  on  account  of 
the  damages  being,  in  the  opinion  of  the  courtg  excessive.  A  second  verdict 
was  for  the  same  amount,  which  the  court  refused  to  set  aside,  and  any 
interference  by  this  court  would  be  a  usurpation  of  the  province  of  the 
jury':  Oo^.tz  v.  Amh9^  27  Mo.  .34. 

*'In  Pinier  v.  Railroad  (1879),  71  Mo.  83;  36  Am.  Rep.  454,  we  find  thin 
ruling;  '  There  have  been  three  trials  of  this  cause,  and  three  verdicts  for 
plaintiff;  the  first  for  ten  thousand  dollars,  the  second  twelve  thousand  del* 
lars,  and  the  third  for  ten  thousand  dollars;  and  we  could  with  no  propriety 
•ay,  under  these  circumstances,  that  the  damages  are  excessive.' 

"In  a  later  case  this  passage  appears:  'The  appellant  contends  that  tho 
damages  are  excessive.  There  is  testimony  to  support  the  Terdiot»  and  the 
iBstructiona  taken  together  correctly  state  the  measure  of  damages.  In 
■nch  cases  we  cannot  interfere ':  StaU  v.  OaUher  (1883),  77  Ma  306. 

"No  doubt  remarks  may  be  found  in  some  decisions  to  the  effect  that  tho 
supreme  court  will  not  set  aside  a  verdict  on  the  ground  of  exoessive  dam* 
ages,  unless  the  latter  are  so  great  as  to  indicate  passion  or  prejudioe  on  tho 
part  of  the  jury.  But  those  observations  occur  chiefly  in  oaees  where  tho 
oonrt  declined  to  interfere,  and  in  which  the  distinction  between  the  funo> 
tions  of  the  trial  court  and  of  the  supreme  court  under  the  constitution  wao 
not  discussed. 

*'In  Sawyer  v.  Hannibal  ete.  R,  R.  Co,  (1866),  37  Mo.  246,  90  Am.  Deo. 
882,  the  court  advanced  an  opinion  that  the  damages  were  excessive^  but 
refrained  from  placing  the  reversal  of  judgment  on  that  ground. 

•*  In  Kennedy  v.  North  Missouri  R.  R,  Co.  (1866),  86  Mo.  351,  the  conrtused 
the  following  language  on  this  subject.  '  The  ground  urged  for  a  reversal^ 
that  the  damages  are  too  large,  is  not  good  here.  There  was  evidence  to 
go  to  the  jury,  and  where  that  is  the  case  it  is  their  peculiar  province,  under 
proper  instructions  from  the  court,  to  determine  the  amount.  Before  we  are 
at  liberty  to  interfere  with  a  verdict  it  must  appear  at  first  blush  that  the 
damages  are  flagrantly  excessive,  or  that  the  jury  have  been  inflnenced  by 
passion,  prejudice,  or  partiality.  When  there  is  any  evidence  to  support 
the  verdiot  it  will  not  be  disturbed;  but  this  court  will  interfere  when 
there  is  no  evidence,  or  when  the  court  below  gives  an  instruction  which  i» 
not  authorised  by  the  evidence.' 

"In  Gregory  v.  Chambers  (1883),  78  Mo.  294,  and  PrUehard  ▼•  HewSm 
(1887),  91  Mo.  547,  60  Am.  Rep.  265,  the  court  declined  to  set  aside  verdicts 
for  wholly  inadequate  damages.  Each  verdict  was  for  one  dollar.  In  tho 
former  case  the  verdict  was  also  against  the  evidence,  yet  it  was  rightly 
held  that  those  were  questions  of  fact,  and  the  ruling  thereon  by  tlie  trial 
court  was  conclusive.  In  the  latter  decision  the  court  made  similar  re- 
marks to  those  in  the  Kennedy  case,  as  to  the  want  of  power  in  this  oonrt 
to  interfere  unless  the  verdict  showed  passion  or  prejudioe  on  its  faoe. 

"The  same  theory  was  approved  by  a  majority  of  the  judges  of  divisiois 
one  in  the  very  recent  judgment  in  Boggess  r.  MeiropoUUm  SL  Ry*  Osw 
(1893),  118  Mo.  328. 
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*•  In  Ourley  r.  MisBowri  Pat.  Ry.  Co.  (1891),  104  Ma  211,  the  wcood  divifliait 
Amiad  th«  right  to  require  a  remittitiir  on  appeal  where  the  damages  wer^ 
ezoeaeive^  laying: '  We  do  not  think  it  within  onr  prorinoe  to  aaaeei  the 
dftmagee '  |  and  that '  we  have  no  right  to  aet  onreelTee  up  aa  triers  of  &cto 
and  render  another  and  different  verdict.' 

*'In  FrarAUn  v.  Pikher  (1892),  51  Mo.  App.  S40, 348,  the  St  Lonis  court 
of  appeals  took  the  same  view,  declaring  that '  to  enforce  a  remittitur  oi» 
appeal  is  to  destroy  the  integrity  of  the  verdict^  and  to  substitute  our  judg* 
ment  for  that  of  the  jury  on  a  question  which  is  eminently  a  question  of 
fact.' 

"  If  the  last  two  quotations  are  correct  in  holding  the  question  under 
consideration  to  be  one  of  fact  It  follows  logically  and  necessarily  that  it  is 
a  question  not  reviewable  in  any  manner  by  this  courts  in  actions  of  thia 
description. 

*'No  basis  has  ever  been  stated  for  a  distinction  between  this  question  of 
laot  and  any  other  question  of  facti  with  respect  to  the  right  of  thisoonrt  t» 
review  it^ 

''Neither  the  constitution  nor  any  statute  makes  such  a  distinction. 

*'  If  it  be  held  that  this  court  may  reverse  the  action  of  the  trial  Judg» 
and  jury  on  one  question  of  fact  in  actions  at  law  it  must  be  because  of 
the  possession  of  power  to  review  all  questions  of  fact  in  such  cases. 

**  Where  judges  of  this  court  consider  a  finding  of  fact  so  far  wide  of  that 
which  they  would  render  in  a  given  ease  as  to  appear  to  them  to  indicate 
passion  or  prejudice  of  the  jury  the  nature  of  that  finding  is  not  thereby- 
changed,  nor  does  that  opinion  at  once  transform  an  error  of  fact  into  aor 
error  of  law.  The  gravity  of  the  mistake  made  by  the  constitutional  triere 
of  the  fact  does  not  enlarge  the  jurisdiction  of  this  court,  or  authorize  it 
to  decide  an  issue  not  committed  to^  but  excluded  from,  its  reviewing 
power  by  the  constitution. 

"  But  the  opinion  by  the  majority  in  the  present  case  does  not  assert  » 
right  to  interfere  to  reduce  a  verdict  where  it  shows  passion  or  prejudice. 
The  court  seems  to  abandon  that  position,  but  it  then  proceeds  to  take  a 
far  bolder  one.  It  holds  that  mere  excess  in  the  finding  is  subject  t» 
review  here  and  to  correction,  by  substituting  the  verdict  of  four  judge* 
of  this  oourt  for  the  finding  and  judgment  of  the  trial  courts  upon  a  ques* 
tion  which  is  one  of  fact  alone^  as  many  of  the  strongest  and  ablest  court* 
in  other  states  have  expressly  held,  at  wall  aa  our  own  courts^  already 
quoted. 

'^The  United  States  supreme  oourt  has  so  declared  on  several  oooasionsu 

*<In  BoggesB  v.  MeiropoliUan  8L  Ry.  Co.  (1893),  118  Mo.  340^  an  excerpt 
from  its  opinion  on  that  point  in  Raikoad  y.  Prahff  (l^i^U  100  U.  S.  24^ 
will  be  found.  Since  the  latter  ruling  the  sama  principle  has  been  sev* 
era!  times  applied  in  other  oasess  Wabash  Ry.  Co.  v.  MeDaniek  (1882),  107 
U.  &  464;  New  York  etc  R.  R.  Co.  r.  Winter  (1892),  148  U.  8.  GO.  In 
Ifew  York  etc.  R.  R.  Co,  v.  Winter,  143  U.  8.  65,  the  issue  of  excessive 
damages  is  expressly  held  to  be  one  of  fact»  and  hanoa  not  reviewable  by 
that  court.  , 

**  The  courts  of  appeal  of  the  United  States  have  announced  the  same 
view  in  one  case  where  a  verdict  for  eighteen  thousand  two  hundred  and 
fifty  dollars  for  personal  injuries  was  challenged,  on  the  ground  that  it 
appeared  to  have  been  given  by  reason  of  passion  and  prejudice  {Noriherm 
Pae.  Ry.  Co.  v.  CharUaa  (1892),  51  Fed.  Rep.  562),  and  in  another  whera 
ft  verdict  for  four  thousand  dollars  for  libel  was  aimilarly  questionedr 
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Morning  Journal  Awn.  t.  RtUker/ord  (1892),  51  Fad.  Rep.  513.  It  was  held 
in  both  iostances  that  the  verdiots  were  not  reviewable  for  exoees,  beoaaaa 
the  appellate  court  had  power  to  review  errori  of  law  only. 

"  In  Illinois  the  sapreme  court  formerly  reviaed  yerdioto  for  ezoeaaiye 
damages  in  law  actions;  but  the  laws  of  the  state  were  then  amended  wn 
•■  to  declare  explicitly  that  the  supreme  court  should  have  no  power  to 
ceriew  questions  of  fact.  Since  then  that  oourti  reoogniiing  that  this 
question  is  one  of  fact»  have  held  that  it  was  not  reviewable  by  them: 
Ohkago  He.  Cab  Co.  v.  HnveUek  (1889),  131  IlL  179;  JoliH  Street  Ry.  Co.  t. 
CaU  (1892),  143  III.  179;  WeH  Chkago  R.  R.  Co.  t.  ^ocfe  (1894),  150  HL 
398. 

''This  is  the  law  in  Michigan:  'Whether  damages  found  by  a  jury  are 
excessive  or  not  does  not  present  a  question  of  law.  If  no  improper  testi* 
mony  affecting  the  subject  of  damages  has  been  admitted,  and  the  court 
has  given  to  the  jury  proper  instruction  to  guide  them  in  reaching  a  con- 
•elusion,  the  amount  of  the  damages  awarded  is  beyond  the  reach  of  a  writ 
«f  error':  Hunn  v.  Michigan  Cent.  R.  R.  Go.  (1889),  78  Mich.  513. 

"In  New  Hampshire  we  find  the  subject  thus  treated;  'To  justify  the 
eettiug  aside  of  a  verdict  because  of  excessive  damages  it  should  appear 
that  they  were  so  exorbitant  as  to  warrant  the  belief  that  the  jury  must 
liave  been  influenced  by  partiality,  passion,  or  prejudice,  or  misled  by 
«ome  mistaken  view  of  the  merits  of  the  case:  Sedgwick  on  Damages,  801; 
Belknap  y.  Ronton  etc  R.  R.  Co.,  49  N.  H.  358,  370-375.  But  neither  this 
objection  nor  the  further  objection  that  the  verdict  was  against  the  evi- 
dence presents  any  question  of  law.  Such  questions  of  fact  are  to  be  deter- 
mined at  the  trial  term ':  Hovey  v.  Bi-own  (1879),  59  N.  H.  114,  followed  ae 
settled  law  in  Men-Ul  v.  PerUna  (1881),  61  N.  H.  262,  and  in  Clarke.  Man- 
<!he8ter  (1887),  64  N.  H.  471. 

"[Nevertheless,  the  Belknap  oaae,  from  the  forty-ninth  report  of  that 
state,  appears  as  a  citation  in  the  prevailing  opinion  here  as  an  authority 
for  a  review,  (on  appeal)  of  that  question.] 

"In  New  York,  in  Oale  v.  New  York  Cent.  etc.  R.  R.  Co.  (1879),  76  N.  Y. 
■594,  'it  was  claimed  that  the  damages  awarded  were  excessive.  The  court 
stated  their  opinion  to  be  that  the  claim  was  well  founded,  but  that  they 
■had  no  jurisdiction  to  reverse  upon  that  ground.*  To  the  same  purport  are 
Meteaif  v.  Baker  (1874),  57  N.  Y.  662,  and  Link  t.  Sheldon  (1892),  136 
U  Y.  5. 

"This  is  the  view  in  Oregon:  'Where  the  verdict  of  a  jury  is  excessive 
4t  ia  the  duty  of  the  ni»i  prim  court  to  set  it  aside,  but  its  refusal  to  do  ae 
•eannot  be  reviewed  by  this  oourt.  Nothing  bnt  questions  of  law  appearing 
-vpon  the  transcript  can  be  reviewed  here.  The  verdict  herein  may  havie 
l>een  much  larger  than  this  oourt  would  have  allowed  nnder  the  evidence  ia 
4he  case,  or  in  view  of  the  facts  found  by  the  jnry.  Still  we  have  no  right 
40  set  it  aside,  or  reverse  or  modify  the  judgment  entered  thereon.  The 
jury  are  judges  of  the  faot^  and  however  widely  our  view  might  disagree 
^th  theirs,  matters  nothing.  We  have  no  right  to  invade  their  provines^ 
•however  sanguine  we  may  be  that  they  have  committed  error*:  Nelmm  ▼• 
•Oregon  Ry.  etc  Co.  (1886)»  18  Or.  141,  followed  in  XrnnU  ▼•  Southern  Paiu 
Oo.  (1892),  21  Or.  505. 

"In  Peunsylvania  the  settled  doctrine^  governing  the  notion  of  tbt 
enpreme  court,  has  been  lately  stated  very  tersely,  in  an  action  for  personal 
injuries,  thus:  'It  is  enough  to  say  that  the  only  remedy  for  an  exoeaaivie 
wwdict  ia  a  motion  for  a  new  trial*  and  that  the  refusal  of  moh  trial  ia  aol 
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MMgoablo  w  MTor':  VaUo  ▼•  (TiriM  SUUe$  Ea^prtm  Oo.  (189S),  147  Pa.  Bk, 
4Ms  80  Am.  St.  Bn».  741. 

'^In  South  CaroliiM»  nndor  a  oonstitation  oonf erring  juriadiotioii  «q  the 
•aprtmo  oonrti  '  for  the  correction  of  error*  at  law '  (S.  0.  Conet.  1868^ 
ert.  4,  MO.  4),  it  ie  held  that  the  snbjeot  of  ezceesiTO  damagee  for  penonal 
tnjary  '  cannot  be  reriewed '  by  the  anpreme  conrt:  Steeie  y.  CharlotU  etCm 
a.lLOo.  (1879),  11  S.  0.  689;  Dobmm  t.  Coikran  (1891),  84  &  a  518. 

*'  In  all  the  jariadiotion  from  which  the  aboye  casee  haye  been  eited  ex- 
eeesiye  damages  in  actions  of  this  sort  are  held  to  belong  to  the  domain  of 
fact. 

*'8.  In  Missonri  the  trial  conrts  have  been  inyested  with  the  power  to 
ceyiew  snch  questions  npon  motion  after  yerdict.  They  have  the  power  to 
set  aside  the  yerdict  if  it  is  against  the  eyidenoe  or  the  weight  of  eyidenoe. 

*'  The  power  of  the  trial  judge  to  reyiae  a  yerdict  npon  the  facts,  in  respect 
of  its  amount^  is  of  modern  growth.  The  mle  of  the  old  English  law  was 
that  *in  actions  founded  npon  torts,  the  jury  are  the  sole  judges  of  the 
damages,  and  therefore  in  snch  cases  the  eourt  will  not  grant  a  new  trial 
on  account  of  the  damages  being  trifling  or  ezcessiyo  't  Bnller's  Nisi  Prin% 
7th  ed.,  *327. 

"  The  mle  is  diffsrent  now  in  England  1^  yirtue  o(  parliamentary  legist 
Ution,  to  be  noted  later  in  this  opinion. 

"But,  in  this  state,  the  trial  courts  haye  the  undoubted  power,  and  it  is 
often  their  duty,  to  vacate  findings  of  damages  for  personal  injuries,  when 
those  findings,  in  the  opinion  of  the  conrt  upon  the  facts,  appear  so  ex« 
cessiye  as  to  indicate  that  prejudice  or  other  improper  motive  of  the  jury 
entered  into  the  result:  Compare  Whipple  y*  Cumberland  etc  Co.  (1848),  2 
Story,  661;  Porter  y.  ffannibal  etc  B.  S.  Oo.  (1879),  71  Mo  66^  83;  86  Am. 
Rep.  454. 

"But  if  the  verdict  is  merely  excessiye,  that  is  to  say,  too  greats  under 
the  evidence,  the  trial  court  in  the  exercise  of  its  right  to  review  oo  the 
weight  and  sufficiency  of  evidence  may  cut  it  down  (if  a  remittitur  by  the 
prevailing  party  be- entered)  to  a  sum  which  will  accord  with  the  evidence 
on  that  point. 

**Ttke  amount  of  a  verdict  may  sometimes  form  part  of  an  issue  of  law; 
for  example,  in  some  actions  on  contract:  PraU  v.  Blakey  (1838),  5  Mo.  205; 
Hufyt  v.  Reed  (1852),  16  Mo.  294;  and  in  other  instances  not  in  view  now: 
Compare  Logan  y.  8maU  (1869),  48  Mo.  254;  Todd  y.  Boom  Co.  (1844),  8 
Ma  431;  Atwood  v.  QUkepie  (1836),  4  Mo.  423. 

'*In  such  cases  the  supreme  court,  on  appeal  (no  less  than  the  trial  oonrt), 
may  apply  the  proper  corrective,  by  remittitur  or  otherwise,  which  the  error 
of  Uw  disclosed  may  require.  Such  oases  are  no  authority  for  reviewing 
excessive  damages  here,  in  a  case  like  that  at  bar.  •  •  •  • 

"Since  the  adoption  of  the  constitution  of  1875  the  supreme  courts  in  a 
few  instances,  has  assumed  the  power  to  cut  down  verdiots  in  actions  for 
personal  injuries:  WaldJiier  y.  Hanmbai  etc  B.  B.  Co,  (1885),  87  Mo.  37; 
JFurmah  v.  Mieeouri  Pac  By.  Co.  (1891),  102  Ma  488;  22  Am.  St  Bep.  781. 
But  in  neither  of  thoee  cases  was  the  oonstitntional  objection  to  such  action 
met^  or  discussed,  or,  apparently,  considered.  In  the  latter  of  those  deci- 
sions the  court  was  not  united;  and  neither  of  them  can,  in  my  opinion,  be 
aocepted  as  having  the  force  of  an  amendment  to  the  constitution. 

"In  Bmitk  y.  Wabaeh  etc  By,  Oc  (1887),  92  Mo.  359,  1  Am.  St.  Rep.  729, 
the  plaintiff  remitted  a  part  of  his  recovery  when  its  amount  was  ehallenged 
An.  HT.  Bar.,  Vol.  XLY.  — » 


646  BuBDicT  V.  MiBSOUBi  Pacific  Ry.  Co.    [Missouri, 

M  ezoefltiTej  but  tbe  offioial  rsport  does  not  show  that  tbo  aapreine  eonrt 
foroed  the  remittitur,  or  considered  ite  power  to  force  a  remittitar. 

*'If  Uw  i«  to  be  administered  with  a  dae  regard  to  the  principles  which 
give  it  life  this  court  should  either  reyiew  all  qnestions  of  faet  or  none  in 
actions  at  law.  If  it  has  power  under  the  constitution  to  aet  on  a  question 
of  fact  in  respect  of  damages,  which  the  judges  here  deem  ezcessiTe,  the 
conrt  should  also  rcTiew  the  facts  in  all  cases;  and  thus  gtye  all  litigants 
alike  the  benefit  of  that  rsTiewing  power."' 

Mr.  Jnstiee  Barclay  also  asserted  that  the  eases  cited  in  the  prmcipal 
opinion  were  not  authority  for  the  doctrine  there  maintained,  and  in  review* 
ing  them  said: 

''In  testing  the  strength  of  the  precedents  cited  to  uphold  the  result 
reached  on  the  present  appeal  it  should  be  remarked  that  the  English  case 
last  aboTc  mentioned  was  determined  under  the  procedure  established  by 
the  Judicature  Act,  which  made  the  trial  conrt  that  first  heard  that  cass^ 
and  the  court  of  appeal  which  reTiewed  it|  merely  different  branches  of  the 
same  *  supreme  court  of  Judicature.'  As  parts  of  the  same  oourti  the  court 
of  appeal  and  dirisional  courts  are  invested  by  the  law  with  power  to  act 
upon  the  verdict  in  the  trial  court,  in  tho  matter  of  amount:  Supreme 
Court  Judicature  Act,  1876;  Pub.  Gen.  Stots.  187fi,  pp.  890,  831,  1st  sohed* 
ule,  order  68,  sees.  2,  fi,  11;  WOtster  v.  Friedeberg  (1886),  17  Q.  K  Div. 
786;  Bailroad  v.  Wrighi  (1886),  11  App.  Cas.  162.  Thus,  for  example,  in 
PMiitipi  V.  Lwdon  etc.  Up.  Co.  (1879),  6  Q.  B.  Div.  78,  the  queen's  bench 
division  granted  a  new  trial  to  a  plaintiff  who  had  had  a  verdict  for  sevon 
thousand  pounds  (about  thirty*five  thousand  dollars),  for  personal  injuries 
•ustained  in  a  collision;  and  that  ruling  was  approved  in  the  court  of  appeal, 
on  the  sole  ground  that  the  damages  were  inadequate. 

"The  decision  in  BeU  v.  Latses,  12  Q.  B.  Div.  866,  cannot^  therefore^  bo 
regarded  as  any  authority  whatever  upon  the  right  to  review  excessive 
damages  in  appellate  courts,  organised  under  our  constitution  and  laws. 

"In  Bogland,  prior  to  the  Judicature  Act,  in  BritUm  v.  South  Waleo  Rp. 
Co,  (1868),  27  L.  J.  Ex.,  N.  &,  366,  the  plaintiff  having  had  a  vezdict  for 
two  thousand  pounds  sterling  before  Willes,  J.,  and  a  jury  at  nim  prtMf^  the 
court  of  exohequer  (Pollock,  0.  B.,  Martin,  &,  Bramwell,  B.,  and  Watson, 
B.)  dedaredx  '  We  cannot  take  the  matter  of  damages  out  of  the  hands  of 
the  jury  when  the  judge  is  not  dissatisfied  with  tlieir  finding.  It  is  impo^ 
sible  to  measure  the  damages  in  such  cases,  and  we  cannot  snbstituto  oar* 
selves  for  both  judge  and  jury.' 

"No  other  point  was  made,  and  the  forgoing  lines  embraoo  the  wholo 
opinion  in  that  case. 

"Nor  is  the  decision  eitod  from  47  Barbour  any  authority  oo  the  subjoet 
in  hand,  for,  by  the  law  of  New  York  then  in  forces  the  supremo  court  (in 
which  the  decision  was  rendered)  had  power  to  review  the  facts,  and  to 
reverse  judgments  on  the  weight  of  evidencot  tfo^  v.  Whoeier  (1864),  SO 
N.  Y.  237s  Hoif^  ▼•  Thompmm  (1869),  19  N.  Y.  211.  The  dtoticn  of  the  oaao 
in  47  Barbour,  on  appeal  to  the  court  of  appeals  (48  N.  Y.  666),  merely 
shows  an  affirmance  of  the  former  dectsiont  but  it  has  no  bearing  on  tho 
power  to  review  the  subject  of  excessive  damages  in  a  court  having  juris* 
diction  of  errors  of  law  only.  That  topic  is  abundantly  treated  in  other 
Now  York  cases,  already  cited  in  this  opinion.  In  Louisiana,  from  which 
another  citation  appears  in  the  opinion  of  the  learned  chief  justice,  the 
supreme  court  has  jurisdiction  in  damage  suits  to  pass  on  the  facts  as  well 
as  law,  and  hence  may,  of  course,  enforce  a  remittitar  of  damaget  or  a» 
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additur,  as  the  facts  may  appear  to  the  eoart  to  demand:  DnnneU,  t.  8and» 
fvrd  (1856).  11  La.  Ann.  645;  CaldweU  v.  RaUroad  Go.  (1889),  41  La  Ann.  624. 
Tho  remarks  quoted  from  the  Wisconsin  case  shoald  be  read  along  with  » 
later  decision  in  the  same  state,  wherein  the  oonrt,  in  declining  to  set  aside 
a  verdict  for  excess,  remarked:  *  The  rule  firmly  established  in  this  court  by 
numerous  adjudications  forbids  any  interference  with  the  renlict  for  alleged 
•zceesivenesa  of  damages':  Binion  ▼.  Railroad  (1886),  05  Wis.  323,  341." 

"In  my  opinion  the  verdict  under  review  cannot  lawfully  be  disturbed 
here  on  account  of  its  amount;  and  the  majority  of  this  court,  be  it  said 
with  the  greatest  respect,  have  no  constitutional  warrant  for  the  order  which 
has  compelled  the  plaintiff  to  give  up  a  large  part  of  the  damages  adjudged 
to  him  by  the  jury  and  the  trial  court. 

"The  majority  have  taken  this  course  without  even  discussing  the  quea> 
tion  whether,  in  lo  doing,  the  plaintiff's  right  to  a  trial  by  jury  has  been 
violated. 

"But  such  aquestioa  of  oonstitutional  right  cannot  thna  be  disposed  d 
without  my  eamect,  but  respectful,  protest. 

"  Hence  my  dissent  is  entered  to  the  judgment  announced  by  the  majofw 
ity  of  my  brethren.  ** 

Mr.  Justice  Qantt  also  delivered  a  dissenting  opinion,  in  which  he  saids 
"In  Kennedy  v.  Railroadp  36  Mo.  351,  Judge  Wagner  said:  'The  ground 
nrged  for  reversal,  that  the  damages  are  too  large,  is  not  good  here.  Thera 
was  evidence  to  go  to  the  jury,  and  where  that  is  the  case  it  is  their  peco* 
liar  province,  under  proper  instructions  from  the  court,  to  determine  tha 
amount.  Before  we  are  at  liberty  to  interfere  with  a  verdict  it  must  appear 
at  first  blush  that  the  damages  are  flagrantly  excessive,  or  that  the  jury 
have  been  influenced  by  passion,  prejudice,  or  partiality.'  In  Oraham  v. 
RaUroadf  66  Mo.  536,  Judge  Norton,  for  the  whole  court,  said:  *  It  is  claimed 
the  damages  are  excessive.'  After  quoting  the  remark  from  Kennedy  v.  Rail* 
road,  36  Mo.  351,  he  said:  'In  the  case  before  us  plaintiff's  right  to  recover 
damages  was  clearly  establiBhed,  and  it  does  not  appear  to  ns  that  they  ara 
10  flagrantly  excessive,  or  that  the  sum  assessed  is  so  disproportioned  to  tha 
injury  as  to  bear  marks  of  passion,  prejudice,  or  corruption  on  the  part  of 
the  jury,  and,  because  we  cannot  say  this,  the  judgment  cannot  be  diai 
tarbed  on  the  ground  of  excessive  damages.' 

"  Smith  V.  Railroad,  92  Mo.  359, 1  Am.  St.  Bep.  729,  was  placed  squarely  on 
the  authority  of  Miller  T.  Hardin,  64  Mo.  545.  No  reference  was  made  to  tha 
WaldJder  cote,  87  Ma  37.  Miller  v.  Hardin,  64  Mo.  545,  was  an  action  of  eject- 
ment, and  the  jury  assessed  no  damages,  but  the  circuit  court,  in  rendering 
judgment,  entered  it  up  for  one  hundred  and  five  dollars  damages.  The 
plaintiff  discovered  this  and  asked  to  remit  all  of  said  damages,  and  it  waa 
permitted,  but  neither  of  those  cases  meets  the  practice  to  which  I  am 
objecting,  namely,  the  enforced  remittitur,  or  the  alternative  of  a  reversal^ 
My  position  is  that  oar  jurisdiction  in  these  cases  is  appellate,  and  that  wo 
are  not  authorized  to  assess  the  damages  in  a  case  like  this,  and  that  we  ara 
utterly  without  the  means  to  properly  fix  them.  As  an  original  proposition 
I  recognise  the  force  and  lofpc  of  a  position  that,  as  an  appellate  tribunal, 
we  have  no  right  to  pass  upon  any  qnestion  of  fact  in  an  appeal  from  a  law 
case,  but  this  court  has  asserted  this  jurisdiction  in  similar  cases,  sinea 
Lackey  v.  Lane,  7  Mo.  220,  and  McAfee  v.  Ryan,  11  Mo.  364,  under  the  con* 
atitution  of  1820,  and  the  people  adopted  the  present  constitution  with  oar 
construction  upon  it;  but  I  am  unwilling  to  go  farther  than  to  say  that  a 
verdict  may  be  reversed  when,  upon  the  record,  it  appears  to  be  the  resnli 
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«f  pMfion,  prajudice,  cdrroption,  cr  eWdent  mistaltAi  The  mle  now 
■minced  by  oar  learned  chief  jnstioa  end  adopted  hy  the  oonrt^  in  my  opin* 
ioBt  goes  farther  than  any  oonrt  in  the  ooantry,  and  farther,  in  my  opinion, 
liMtt  warranted  by  the  oonstitntion  of  this  state,  or  the  great  weight  of  de- 
dnons  prior  to  the  Waldhier  tam^  87  Mo.  37,  jastifies  In  WwnUr  y.  CdmoI 
Bridge,  16  Pick.  647,  the  supreme  court  of  Massaehnsetts  said:  *  In  all  cases 
wiiere  there  is  no  rale  of  law  regalating  the  assessment  of  damages,  and  the 
MBsonn*  does  not  depend  on  oompatation,  the  judgment  of  the  jury  and  not 
the  opinioa  of  the  court  is  to  govern,  onless  the  damages  are  so  excessive 
M  to  warrant  the  belief  that  the  jary  most  have  been  influenoed  by  parti- 
ality or  prejudice^  or  have  been  misled  by  some  mistaken  view  of  the  merits 
«f  the  ease."* 

**ln  Ifudd  V.  Weliif  11  Wis.  415,  tfaeoourt  saidt  ^Tlie  pvactiee  of  remit- 
tfaig  where  the  illegal  part  is  dearly  distinguishable  from  the  rest»  and  may 
be  ascertained  by  the  court  without  aainming  the  functions  of  the  jury  and 
sabstituting  its  judgment  for  theirs,  is  well  settled.  •  •  •  •  But  it  ought 
■ot  to  be  carried  so  far  as  to  allow  the  courts  when  a  Jury  has  obviously 
Mistaken  the  law,  or  the  evidence,  and  rendered  a  verdict  which  ought  not 
to  stand,  to  substitute  its  own  judgment  for  theirs,  and  after  determining 
«pon  the  evidence  what  amount  ought  to  be  allowed,  allow  the  plaintifF  to 
■emit  the  exoess,  and  then  refuse  a  new  trial.  There  are  authorities  that 
would  sustain  even  this,  as  Collins  v.  Railroad  Oo.t  12  Barb.  492,  and  Oltqfp 
r.  MaUroad  Ckk^  19  Barb.  461.  But  we  are  unable  to  see  how  such  a  prao* 
tice  can  be  sustained,  in  such  cases  as  those  were  without  doing  the  very 
thing  which  they  professed  not  to  do;  that  is,  allow  the  court  to  sulntitute 
its  own  verdict  for  a  wrong  verdict  of  the  jury,  and,  on  the  plaintiff's  ao- 
eepting  that,  refusing  a  new  trial' 

**ln  Vinal  v.  Core,  18  W.  Va.,  1,  that  court  fully  indorsed  the  above  view 
of  the  snpreme  court  of  Wisconsin  and  reasserted  the  same  doctrine  in  ITih 
fried  V.  Railroad,  84  W.  Va.  260;  Vavix  v.  Herman,  8  Lea,  683;  TkmM 
w.  Wtmack,  13  Tex.  680." 

"  No  amount  of  argument  can  disguise  the  fact  that^  if  we  assume  to  set 
aside  verdicts  in  this  manner,  and  substitute  our  findings  in  lieu  of  the  jury's^ 
we  have  taken  to  ourselves  the  prerogative  that  was  confided  by  the  con* 
•titntion  and  the  statutes  to  the  jury.  Nor  am  I  able  to  see  the  consist- 
ency in  setting  aside  the  verdict  of  a  jnry,  dictating  a  diffsrent  finding,  and 
yet  hesitating,  when  asked  to  instruct  a  jury  as  to  the  elements  of  damages, 
because  we  would  thereby  be  invading  their  province. 

'*  At  one  time  I  had  thought  I  would  not  dissent  in  this  case,  but  yield 
ny  assent  because  of  the  former  decision  of  this  court  in  Fundtk  v.  Rail' 
mod,  102  Mo.  438>  22  Am.  St.  Bep.  781,  but  when  I  consider  that  that  de- 
eision  did  not  eonstitate  a  rule  of  property,  and  no  vested  right  would  be 
disturbed  by  not  adhering  to  it^  and  because  I  am  convinced  that,  as  judges, 
we  ought  not  to  assume  the  functions  of  a  jury,  and  that  it  has  from  the 
ovganiiation  of  the  state  been  considered  the  peculiar  right  of  a  jnry  to  fix 
the  amount  of  damages  in  a  tort  like  this,  I  deem  it  my  duty  to  say  so 
Mnr.  It  has  been  iterated  and  reiterated  numberless  times  that  'no  meas- 
wreean  be  prescribed  in  such  cases  except  the  enlightened  consciences  of 
impartial  jurors.'  Have  we  concluded  we  will  substitute  the  enlightened 
eoDScienoe  of  the  judges  of  the  appellate  courts  in  lieu  of  that  of  the  jury  f 
It  seems  so  to  me,  and  for  that  reason  I  dissent  from  the  practice." 

Nkglioencb— AcTioif  roR  Whbtmbr  Local  or  Transitort. — Actions 
iv  damages  for  personal  injuries  or  for  pecuniary  loss  resulting  from  the 
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death  of  a  person  canted  by  the  wrongful  act  or  neglect  of  another  mn 
transitory  in  character:  Oinemnaii  etc  R.  R.  Co.  r.  MeMyUem,  117  Ind.  43i| 
10  Am.  St.  Kep.  87.  This  question  is  fully  disonased  in  the  extended  note 
toiforrjt  ▼.  M$$$ouriPae,  Up.  Co.,  22  Am.  8t  Rep.  22,  24. 

SviDBNOK— Ck>iiMOM  Law--Prx8umptidn  MM  10  BxisTBNOK  OF.— The  com- 
mon law  is  presnmed  to  be  the  rale  of  decision  in  other  states  vnlew  the 
contrary  is  shown:  Tkompnon  ▼.  Monrow,  2  Cat.  99;  56  Am.  Dec  S18,  and 
note;  Cwmor  t.  Trawiek,  87  Ala.  289;  79  Am.  Dec  58,  and  note;  BUU  r. 
Maxon,  19  Mich.  186;  2  Am.  Rep.  81;  CarpetUer  r.  Cframd  Ti-unk  Ry.  Oo,. 
72  Mc  388;  39  Am.  Rep.  340,  and  note. 

BzonsivB  Damages— Rbmission  of  Excbss. — Bxcessive  verdict  is  cared 
by  entering  a  remtttitar  ia  the  appellate  court  for  a  smaller  sum;  SmUk  r. 
Wabask  etc  Ry.  Co,,  92  Mo.  359;  1  Am.  St.  Rep.  729.  Where,  on  motion 
lor  a  new  trial,  the  damages  appear  to  be  ezcemive  the  plainti£F  may  be  per- 
mitted to  remit  the  excess,  or  a  portion  thereof,  and  the  yerdiot  will  stand 
for  the  residue:  DoyU  9,  Dixon,  97  Mass.  208;  93  Am.  Dec  80. 

Railroads. — ^Liabilitt  fob  Injurt  to  Brakxmav  coapling  cars  cnnsed 
by  defective  track:  See  Ragon  t.  Toiedo  etc,  Ry,  Co,^  97  Mich.  265;  87  Am. 
St.  Rep.  336;  Soedar  y.  .SI.  Lom9  eic  Ry.  Co.,  100  Mc  673;  18  Am.  St.  Rop^ 
794;  Miucmi  Pae.  Ry.  Co,  t.  Jonet,  75  Tex.  151;  16  Am.  Sk  Rep.  87% 
OUy  etc  &  R.  0(k  r.  £Ur,  41  Kan.  661;  13  Am.  Sk  Rep.  31L 
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Omfms— FBBSiniFTXOir  aa  to  Aers  or. — ^It  is  presnmed,  in  the  absenoe  «| 
evidonce,  that  a  coart  acts  in  conformity  to,  and  not  in  violation  of,  law. 

JvooMUiT  cannot  be  collaterally  impeached  by  oral  evidence  of  facts  out- 
side the  record  of  the  case  in  which  the  judgment  was  rendered. 

JvDOMSNTB — Notice  bt  Publication  —  Collatxbal  Attack.— Under  a 
statute  authorizing  notice  by  publication  on  a  return  of  not  fonnd, 
**  tho  court  being  firit  satisfied  that  process  oannot  be  served,"  the  Uuctk 
that  an  order  for  publication  of  process  is  granted  upon  the  nnswoim 
statement  of  a  witness  does  not  make  the  judgment  rendered  in  tho 
action  void  in  a  collateral  proceeding,  nor  is  oral  evidenoe  admissible 
in  snch  proceedings  to  show  that  the  oonrt  acted  upon  an  insufficient 
showing. 

JuDOMBNTs — CoLLATBAAL  ATTAOiL^If  a  oourt  hss  powcr  to  act  on  proof 
of  a  given  fact,  its  action  upon  the  statement  of  snch  fact  by  an  oft. 
sworn  witness  is  not  for  that  reason  alone  entirely  void,  so  as  to  render 
its  jadgment  void  when  questioned  collaterally. 

Fboobsb — ^NoTiCB  BT  PdBLiCATiov.— Surplusage  in  an  order  for  the  servioa 
of  process  by  publication  does  not  render  it  void  if  it  is  otherwiso 
valid. 

PnoCBSS— NOTICB  BT  POBLIOATION— COIXATBRAL  ATTACK.— Scrvioe  hf  p«b- 

lication  in  a  tax  suit  is  sufficient,  as  against  collateral  attack,  if  it  ni 
the  defendants  with  sufficient  definiteness  to  plainly  indicate 
identity. 
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FBOOi88->Non<n  vt  Pitbuoatiov— Oollatsbal  Attack. —SerWoe  of  pr»« 
oeos  by  publioation  addressed  to  ''Etta  R.  Fisher  and  -^  Fisher,  hsr 
husband,^  is  TaUd  od  collateral  attack. 

Frooiss. — Pablioation  of  prooess  in  a  newspaper  foar  conseootiTe  timei^ 
with  an  intenralof  one  week  between  each  pablioation^  is  a  publication 
for  foar  weeks. 

JtDOMBNTS  fOB  Taxbb— CoLLATBRAL  Attack.^A  tax  judgment  dealing 
with  the  property  as  one  tract  instead  of  subjecting  each  sabdiTis  on  to 
its  appropriate  part  of  the  taxes  is  not  void  on  collateral  attack. 

JvDOmiCT  lOB  Taxss. — SHBBirr's  Dbbd  nnder  a  tax  judgment  conToying 
all  the  estate  which  the  sheriff  might  sell  under  the  judgment  ia  Talid 
to  transfer  the  interests  of  the  defendant' in  the  tax  suit. 

/•  E.  Wait,  for  the  appellants. 

Alexander  &  RichardsoUj  for  the  respondent. 

*^^  Barclay,  J.  This  is  an  action  of  ejectment  for  a  tract 
of  land  in  Daviess  county.  The  petition  is  in  ordinary, 
statutory  form:  Rev.  Stats.  1889,  sec.  4631. 

The  original  defendant,  Mr.  Stephens  (who  was  sued  alone), 
answered,  admitting  his  possession  as  tenant  of  the  Lyle 
heirs.  The  latter  also  appeared,  and  became  parties  defend- 
ant on  their  motion,  viz.,  Messrs.  W.  H.  Lyle  and  Oeorge  W. 
Lyle,  and  Mrs.  Etta  B.  Fisher  and  Mr.  John  Fisher,  her 
husband. 

They  filed  a  separate  answer,  alleging  possession  of  the 
land  by  their  tenant,  Mr.  Stephens,  and  denying  the  other 
allegations  of  the  petition. 

They  then  charged  that  plaintiff's  claim  of  title  was  under 
a  judgment  and  sale  in  a  certain  tax  suit,  entitled  State 
ex  rel.  and  to  the  use  of  N.  B.  Brown  against  *^  defendants  in 
this  answer,*'  which  suit  terminated  in  *^^  the  same  court 
at  the  February  term,  1389;  and  that  plaintiff  had  no  other 
interest  in  the  property. 

The  answer  then  continues  thus:  ^'That  defendants  herein 
are,  and  have  ever  been  since  1880,  residents  of  Illinois,  and 
had  no  information  of  said  suit;  that  there  was  no  allegation 
in  said  petition  for  taxes;  that  the  defendants  were  nonresi- 
dents, nor  was  there  any  order  of  publication  by  this  court, 
nor  was  the  tax-book,  under  which  said  suit  was  brought, 
ever  examined  and  completed  as  required  by  law;  and  the 
eaid  suit  and  execution,  and  the  sale  thereunder,  was,  and  is, 
wholly  void;  and  defendants  therefore  pray  that  the  said 
deed  be  set  aside,  and  the  cloud  which  is  so  made  thereby 
on  defendants'  title  be  removed;  that  the  defendants  have 
title  to  said  land,  subject  to  a  certain  mortgage  not  yet  fore- 
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cIoBed;  and  defendants  ask  for  such  further  orders,  judg- 
ments, and  decrees  as  they  may  be  entitled  to."  To  this 
answer  the  plainti£f  filed  a  reply,  consisting  of  a  general  da- 
nial. 

Upon  the  trial  it  was  admitted  that  the  defendants,  Lyle 
and  Fisher,  were  the  owners  of  the  land,  and  that  Stephens 
was  their  tenant,  unless  the  proceedings  in  the  tax  suit  and 
sale  thereunder  had  transferred  the  title  to  plaintiff,  in  which 
event  he  should  recover.  The  monthly  rents  and  profits  were 
also  agreed  upon. 

It  was  further  stipulated  that  the  sheriff's  deed  to  plaintiff 
under  the  tax  sale  should  be  considered  in  evidence,  subject 
to  be  finally  received  or  rejected  by  the  court,  after  hearing 
all  the  other  evidence  and  the  objections  thereto  by  defend* 
ants.  The  sheriff's  deed  was  then  produced  in  evidence,  and 
plaintiff  rested.  Defendants  then  offered  the  court  record 
and  all  the  papers  in  the  tax  suit. 

*^*  It  will  not  be  necessary  to  set  them  out  at  length. 
The  points  at  which  fatal  deficiencies  therein  are  said  to  ap- 
pear will  be  noted  in  the  course  of  the  opinion  in  connection 
with  the  discussion  of  the  defendants'  objections.  At  the 
close  of  the  testimony  the  court  overruled  the  objections  to 
the  sherifi^s  deeJ,  and  gave  judgment  for  plaintiff.  Defend- 
ants then  appealed,  after  taking  the  usual  steps  for  a  review. 

1.  The  first  objection  to  the  sheriff's  deed,  under  the  tax 
judgment,  is  that  the  defendants  in  the  judgment  were  not 
in  court,  because  the  order  of  publication  was  granted  with- 
out proper  foundation. 

The  record  shows  that  a  writ  of  summons  was  issued  Jan* 
uary  7,  1889,  to  all  the  defendants.  The  sheriff's  return 
upon  the  writ  was  this:  *^Non  est;  none  of  the  within-named 
defendants  found  in  my  said  county." 

Thereupon  the  court  ordered  publication,  February  12, 
1889  (at  the  February  term),  ^  it  appearing  to  the  court, 
among  other  things,  that  the  defendants  are  nonresidents  of 
this  state,  so  that  the  ordinary  process  of  law  cannot  be 
served,"  etc.,  as  the  order  states.  No  affidavit  of  nonresi* 
dence  of  defendants  was  filed.  Nor  does  the  petition  in  that 
suit  allege  that  fact. 

Under  the  revenue  law  all  notices  and  process  in  suits  for 
the  collection  of  back  taxes  are  required  to  be  sued  out  and 
served  in  the  same  manner  as  in  civil  actions  in  the  circuit 
court;   and   the   proceedings  against  nonresident   or  other 
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parties,  on  whom  service  cannot  be  had  by  ordinary  snm- 
mons,  shall  be  the  same  as  now  provided  by  law  in  civil 
actions  affecting  real  estate,  etc:  Rev.  Stats.  1889,  sec.  7682, 
same  as  Rev.  Stats.  1879,  sec.  6837. 

'^  The  suflSciency  of  the  order  of  publication  is  hence  to 
be  determined  by  the  rule  applicable  to  that  subject  in  the 
code  governing  ordinary  actions. 

The  code  provides  that,  in  a  case  to  enforce  a  lien  on  real 
property,  when  ''summons  shall  be  issued  against  any  de* 
fendant,  and  the  sheriff  to  whom  it  is  directed  shall  make 
return  that  the  defendant  or  defendants  cannot  be  found,  the 
court,  being  first  satisfied  that  process  cannot  be  served,*^ 
shall  make  an  order  of  publication  against  such  defendants: 
Rev.  Stats.  1889,  sec.  2024,  same  as  Rev.  Stats.  1879,  see. 
8496. 

Upon  the  return  of  not  found,''  on  the  summons  to  defend- 
ants, the  court  had  power  to  grant  the  order  of  publication 
*' being  satisfied,"  as  stated  in  the  section  last  quoted. 

The  fact  that  the  court  made  such  an  order  after  the  return 
of  not  found  is  sufficient  of  itself  to  indicate  that  it  was  *^  sat- 
isfied *'  of  the  required  fact;  for  it  should  be  assumed  of  a 
court,  in  the  absence  of  any  showing  to  the  contrary,  that  it 
acts  in  conformity  to,  not  in  violation  of,  the  law. 

Verbal  testimony  was  put  in  by  defendants,  at  the  trial  of 
this  case,  with  a  view  to  prove  that  the  court  made  the  order 
of  publication  without  any  legal  evidence  that  process  could 
not  be  served.  That  verbal  testimony  was  wholly  incompe- 
tent for  that  purpose.  A  judgment  cannot  be  collaterally 
impeached  by  such  evidence  of  facts  outside  the  record  of  the 
cause  in  which  the  judgment  was  rendered. 

But  even  accepting,  for  the  moment,  that  verbal  testimony, 
it  amounts  only  to  this:  that  the  attorney,  representing  the 
collector  in  the  tax  suit,  informally  represented  to  the  court 
that  the  defendants  were  nonresidents,  after  the  sheriff's 
return  had  been  made;  '^^  and  thereupon  the  court  entered 
the  order  of  publication.  Those  facts  surely  would  not  nul- 
lify the  action  of  the  court  in  that  behalf  when  collaterally 
attacked. 

If  the  court  had  power  to  act  on  proof  of  a  given  fact,  its 
action  upon  the  statement  of  it  by  an  unsworn  witness  would 
not,  for  that  reason  alone,  be  entirely  void,  so  as  to  render  its 
judicial  action  a  nullity  when  questioned  collaterally.  And, 
if  the  court  was  satisfied  that  defendants  were  not  resident* 
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of  the  state,  it  might  logically  and  reason  ablj  eonclade  that 
they  coald  not  be  served  with  ordinary  process. 

Nor  does  the  recital,  in  the  order  of  pablication,  to  the 
effect  that  it  appeared  to  the  coart  that  defendants  were  non* 
residents,  vitiate  the  order.  That  part  of  it  is  simply  sur- 
plusage. Its  material  part  is  that  it  appeared  to  the  court 
that  the  ordinary  process  of  law  could  not  be  served. 

The  record  made  bv  the  defendants  in  the  case  at  bar  estab* 
lishes  that  they  were  in  fact  residents  of  Illinois  during  the 
time  the  tax  suit  was  pending,  and  for  many  years  before. 

There  is  certainly  no  injustice  done  them  in  applying 
firmly  the  presumption  of  correct  action  by  the  circuit  judge 
in  making  the  order  of  publication  in  the  tax  suit,  when  the 
record  therein  does  not  negative  the  correctness  of  that  order^ 
and  defendants'  own  admissions  now  prove  conclusively  that 
the  order  had,  at  the  time,  ample  support  in  truth. 

2.  It  is  then  claimed  that  the  order  was  void  because  of  its 
form.  In  the  petition  in  the  tax  case,  and  in  the  order  of 
publication,  the  defendants  were  named  thus:  *' Wm.  H.  Lile, 
Qerge  W.  Lile,  Btta  R.  Fisher,  and Fisher,  her  husband.'^ 

*^A  Defendants  insist  that  this  designation  of  Mr.  Fisher 
is  so  vague  as  to  render  the  tax  proceedings,  judgment,  and 
sale  utterly  void. 

The  answer  in  the  case  in  hand  admits  that  Mr.  John 
Fisher,  one  of  defendants  in  both  cases,  is  the  husband 
of  Etta  R.  Fisher,  and  that  the  present  defendants  are  the 
same  persons  who  were  defendants  in  the  former  suit.  The 
object  of  giving  notice  by  publication  is  to  advise  the  parties 
to  whom  the  notice  is  directed  of  the  proceedings  mentioned. 
If  the  notice  effectively  does  that  it  should  be  held  sufficient 
against  any  collateral  attack. 

Judge  Vanfleet  thus  summarizes  the  rule  deducible  from 
principle  and  well-considered  cases:  ^'That  the  omission  of 
the  name  of  a  defendant  from  the  process  makes  the  judg- 
ment void  in  respect  to  him  is  plain;  but,  where  he  is  so 
described  that  he  would  not  be  misled,  it  is  not  void  *':  Van* 
fieet's  Collateral  Attack,  sees.  856,  861. 

It  certainly  seems  to  accord  with  just  principles  of  law 
and  of  common  sense  that,  where  the  notice  names  the 
parties  defendant  with  sufficient  definiteness  to  plainly  indi* 
cate  their  identity,  it  should  be  held  good,  and  not  void,  when 
questioned  in  this  collateral  way. 

Here  the  notice  in  effect  was  directed  to  Etta  R.  Fisher 
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and  Mr.  Fisher,  her  husband.  Ji  woald  have  been  practi- 
cally no  more  informative  of  the  identity  of  John  Fisher, 
her  husband,  had  the  blank  in  the  order  and  in  the  petition 
in  that  case  been  filled  with  his  first  name. 

8.  It  is  next  urged  that  the  publication  of  the  order  in  the 
newspaper  was  insufiicient. 

According  to  the  affidavit  of  the  printer  and  publisher  it 
•appeared  in  the  designated  paper,  the  Oallatin  Democrat^ 
**for  four  weeks,"  namely,  on  March  7,  14,  21,  and  28,  1889. 

'^*  Defendants  argue  that  publication  four  times,  at  these 
intervals,  is  not  publication  for  "four  weeks";  and  cite  the 
argument  of  the  court  of  appeals  in  Stai€  ▼.  Tucker  (1888), 
82  Mo.  App.  620,  claiming  that  the  latter  demonstrates  that 
the  ruling  on  this  subject  in  Haywood  v.  RusaeU  (1869),  44 
Mo.  252  (where  such  a  publication  was  held  good),  is  un- 
bound, and  should  not  be  followed. 

Whatever  we  might  think  of  the  ruling  in  the  forty-fourth 
report  as  an  original  proposition,  it  has  been  acquiesced  in 
«o  fully,  and  been  treated  as  a  settled  point  of  practice  in 
making  publications  in  all  sorts  of  proceedings  for  so  many 
years,  that  we  decline  to  re-examine  it.  We  consider  that 
4he  rule  it  declares  has  become  a  rule  of  property,  on  the 
faith  of  which  great  numbers  of  titles  founded  on  judicial 
«ales  depend. 

The  publication  in  the  tax  suit  was  sufficient  under  the 
-decision  last  mentioned,  and  we  refrain  from  any  further  dis- 
•cussion  of  it,  without,  however,  intending  to  oast  any  doubt 
«ipon  its  correctness. 

4.  Defendants  also  object  to  the  validity  of  the  tax  judg- 
ment, because  the  petition  and  all  the  subsequent  proceed- 
ings in  that  case,  including  the  sale,  deal  with  the  property 
4is  one  tract,  a  quarter  section,  instead  of  subjecting  each 
subdivision  to  its  appropriate  part  of  the  taxes.  This  point 
is  settled  against  defendants  by  Jones  v.  DriskiU  (1887),  94 
Mo.  190.  This  criticism,  though,  perhaps,  indicating  error 
•or  irregularity  in  the  proceedings,  does  not  show  a  blemish 
sufficiently  serious  to  avoid  the  judgment  in  a  collateral 
action. 

6.  Defendants  also  object  to  the  sherifiTa  deed,  on  the 
tground  that  it  conveys  nothing  by  its  terms. 

It  recites  the  proceedings  in  the  tax  suit  at  great  '^^ 
length,  describing  the  land  ^as  the  southeast  quarter  seo* 
iion   13,  township  68,  range  26,"  giving  the  items  of  tax 
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charges  against  it,  and  declaring  thai  the  court  had  decreed 
that  the  lien  of  the  state  upon  said  real  estate  for  said  taxes 
be  enforced,  and  the  same  sold  to  satisfy  said  judgment,  in- 
ieresty  and  costs. 

It  then  continues  as  follows:  *'  Now,  therefore,  in  consider* 
ation  of  the  premises,  and  of  the  sum  of  $97  to  me,  the  said 
sheriff,  in  hand  paid  by  the  said  N.  0.  Cruzen,  the  receipt 
whereof  I  do  hereby  acknowledge,  and  by  virtue  of  the  author* 
ity  in  me  vested  by  law,  I,  Gabe  W.  Cox,  sheriff  as  aforesaid, 
do  hereby  assign,  transfer,  and  convey  unto  the  said  N.  0. 
Cruzen  all  the  above-described  real  estate  so  stricken  off  and 
sold  to  him  that  I  might  sell  as  sheriff  as  aforesaid,  by  virtue 
of  the  aforesaid  judgment,  execution,  and  notice. 

''To  have  and  to  hold  the  right,  title,  interest,  and  estate 
hereby  conveyed  unto  the  said  N.  G«  Cruzen,  his  heirs  and 
assigns,  forever,  with  all  the  rights  and  appurtenances  thereto 
belonging.    In  witness  whereof,"  etc. 

It  is  enough  to  say  that  we  regard  the  terms  of  this  deed  as 
sufiBcient  to  transfer  to  plaintiff  the  interests  of  the  defend- 
ants  in  the  tax  suit,  under  the  statute  law  touching  the  form 
of  such  conveyances. 

We  have  discussed  all  the  defendant's  assignments  of  error 
which  appear  to  call  for  any  remark. 

We  hold  the  objections  to  the  tax  deed  untenable.  The 
learned  circuit  judge  was  correct  in  overruling  them. 

We  affirm  the  judgment. 

Black,  G.  J.,  and  Bbacb  and  Macfablanb,  JJ.,  concur. 


Evn>s»oi.~PAi8UMPTioy  as  to  RsaaLARrrr  ov  Judicial  Prooud- 
mas :  See  the  notes  to  JHcOowan  t.  JAifburrow^  14  Am.  St  Rep.  183»  and 
Ber9qf  t.  Waiah^  8  Am.  St.  Rep.  691.  The  judgment  of  a  domestio  conrt  of 
generskl  jurisdiction  ia  oonclueively  presumed  to  be  oorreet:  (Mm  t.  KembkQt 
€0  OrL  478;  23  Am.  St.  Rep.  491,  and  note. 

Jl7I>OMK2IT — ImPSAOHMENT  BT    MaTTSRS    OdTSIDR    OV    TBI    RrOORIX^ 

Judgmenta  of  oonrts  of  record  cannot  be  contradicted  or  falsified  by  proof 
idiuiide;  they  are  of  too  high  verity  to  be  impeached  by  parol  proof:  Bank 
▼.  PiUierson,  8  Humph.  333;  47  Am.  Dec  618,  and  note.  To  the  same  effect 
«ee  Kempr.  Cook,  18  Md.  130;  79  Am.  Deo.  681. 

Ji7DOMSNT8^PrOOK88    BT    PUBLIOATIOX — GoLLATBRAL    ATTACK. — Jndg* 

oient  on  process  served  by  publication  is  not  open  to  collateral  attacks 
Tartar  t.  CooU,  82  Neb.  30;  29  Am.  St.  Rep.  426,  and  note.  Seo  the  RZ* 
iended  note  to  Haknr.  KeUy,  94  Am.  Dec.  762. 

JuRfSDioriov—SBRVioi  BT  PuBLiCATioM. — Jurisdiction  over  the  defend- 
RRt  is  acquired  in  oases  of  service  of  summons  by  publication  only  when  thR 
Rtatutory  requirements  are  successively  and  aoonratoly  taken:  BedbeU  ▼• 
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Ouenin,  16  Col.  281;  22  Am.  St.  Rep.  S99,  and  note.    ConstrnetiTe  seryio* 

9i  prooen  by  publication  addressed  to    "John  McCorkle  and Mo- 

Oorkle,  hit  wife,"  he  being  then  dead,  is  no  notice  to  her  of  the  pendency  of 
the  action,  and  a  judgment  based  on  such  service  alone  is  Toid  as  to  hart 
Thompson  t.  McCorkle,  136  Md.  484;  43  Am.  St  Rep.  334,  and  note. 

PRO0B88  BT  PaBLiOATiOK. — Publication  once  a  week  for  four  weeks 
■Irued:  Note  to  Maddox  r,  SMlliva%  44  Am.  Dec  239. 
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[123  MIBBOUBX,  8S&] 

NiouGBNCS — Flva  or  Rblbase— Fraud. — If  a  plea  of  release  ia  set  up  in 
an  answer  alleging  an  agreement  in  the  nature  of  a  discharge  of  a  cause 
of  action  to  recover  for  personal  injury  caused  by  negligence,  a  reply  ta 
Buuh  plea»  alleging  that  such  agreement  was  obtained  by  fraud,  while 
plaintiff  was  unable  from  the  pain  and  suffering  arising  from  the  injury 
to  ooniprehend  his  act  in  signing  it,  and  that  he  ncTcr  assented  thereto^ 
ia  good  and  sufficient,  in  an  action  at  law,  without  first  resorting  to 
equity  for  the  cancellation  of  such  agreement. 

Rklbasb  Obtainbd  bt  Fraud—Negbssitt  roR  Tbbdbr  Bbtobb  Suit.— 
A  tender  of  money,  or  other  thing  of  value,  received  by  virtue  of  % 
release,  need  not  be  made  before  bringing  an  action  at  law  to  recover 
for  personal  injury  if  the  release  was  obtained  by  fraud.  It  is  snffi* 
oient  to  offer  its  return  and  to  account  for  it  by  the  judgment. 

Rblrasb  OFrAiNBD  BT  Fraud — ^Nbobbsitt  for  Tbmdbr.— If  a  release  ie 
found  to  have  been  obtained  by  fraud  practioed  upon  one  incapable, 
because  of  mental  weakness  to  enter  into  such  a  contract^  the  fruits  of 
the  release  need  not  be  refunded  before  action  brought. 

Rblbabb  OFrAiNBD  BT  FRAUD— Waiybr  OB  Tbndbr.— If  a  reply  of  f rand 
is  made  to  a  plea  of  release,  and  no  objection  ia  at  any  time,  by  plead- 
ing or  otherwise,  made  to  the  sufficiency  of  plain tiff*s  case  for  failure  te 
tender  or  return  the  fruits  of  such  release,  and  defendant  insists  upon 
its  validity  as  a  defense,  he  thereby  waives  the  necessity  for  a  tender^ 
especially  when  the  fruits  of  the  release  are  restored  to  him  by  the 
judgment. 

W.  E.  Fisse  and  Lee  &  Ellis^  for  the  appellant. 
A.  S.  Taylor^  for  the  respondent. 

***  Barclay,  J.  The  petition  states  a  case  for  damages 
on  account  of  personal  injuries  suffered  by  plaintiff  while  in 
the  employ  of  the  defendant  company. 

it  charges  as  the  cause  negligence  in  respect  of  the  opera- 
tion of  certain  hoisting  machinery,  under  the  direction  of 
defendant's  superintendent,  at  its  shops  in  St  Louis;  and 
alleges  that,  in  consequence  of  that  negligence  (the  particu- 
lars  of  which  are  not  important  at  this  stage  of  the  proceed* 
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ings),  a  heavy  timber  fell  upon  plaintiff,  disabling  him  from 
labor,  etc. 

The  answer  denies  the  oharge  of  negligence,  and  sets  np,  as 
m  bar  to  plain tiflPs  action,  a  written  instrument,  signed  by 
plaintiff  and  by  one  of  defendant's  oflScers,  in  which  (after 
reciting  the  fact  of  plaintiff's  injury)  the  following  stipula- 
tions appear: 

^  The  said  Car  Wheel  Co.,  on  their  part,  proposes  *^'  to 
famish  and  pay  for  all  the  medical  attendance,  necessary 
for  his  recovery  from  said  injuries  sustained  by  said  acci- 
dent, and  to  keep  his  name  on  its  pay-roll  at  the  uniform 
wages  per  day,  for  all  working  days,  which  he  has  been  up 
to  this  time  credited,  and  in  any  other  way  in  their  power 
assist  in  his  recovery,  until  he  is  physically  sufficiently  recov- 
ered from  said  accident,  evidenced  by  physician's  certificate, 
to  resume  work. 

^'And  that  on  his  part,  beyond  the  above  obligation  of  the 
8t.  Louis  Car  Wheol  Co.,  he  relinquishes  all  other  claims 
whatsoever  as  to  them,  and  that  he  agrees  to  this  deliber- 
ately, and  of  his  own  free  will,  and  without  any  undue  influ- 
once  from  any  one. 

**  The  said  parties,  in  evidence  of  which  and  in  good  faith, 
iign  this,  the  date  first  herein  written." 

Defendant  alleged  compliance  with  the  above  agreement, 
so  far  as  plaintiff  had  permitted  such  compliance,  and  prayed 
judgment.  Plaintiff,  by  a  reply,  charged  that  the  said  agree- 
ment had  been  obtained  from  him  by  gross  fraud  and  mis- 
representations of  defendant  and  its  agents;  that,  at  the  time 
it  was  made,  he  was  in  the  deepest  distress  and  bodily  pain, 
and  was  unable,  through  his  bodily  and  mental  condition,  to 
understand  or  comprehend  the  contents  of  said  agreement^ 
4md  never  did  assent  to  the  terms  thereof. 

These  allegations  of  fraud  and  incapacity  are  repeated  in 
several  forms  with  considerable  particularity  of  detail;  but 
the  above  outline  will  be  sufficient  for  present  purposes.  The 
•cause  came  to  trial  before  Judge  Dillon  and  a  jury.  It  is 
•not  necessary  to  go  into  the  evidence  as  to  the  plaintiff's  orig- 
inal right  of  recovery,  since  no  point  is  made  in  this  court  on 
that  branch  of  the  case. 

'*^  The  only  questions  of  any  difficulty  now  submitted 
•concern  the  rules  of  law  to  be  applied  in  view  of  the  so-called 
release  or  settlement 

The  plaintiff's  testimony  tended  to  prove  that  his  injury 
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occurred  September  18,  1889,  and  the  agreement  (which  we 
will  for  convenience  call  a  release)  was  signed  the  next  day^ 
about  noon.  The  timber  which  struck  plaintiff  was  about 
eighteen  feet  long  and  six  by  nine  inches  thick.  It  hit  him 
in  the  back.  He  was  knocked  to  the  ground,  senseless.  His 
arm  was  broken.  Blood  oozed  from  his  forehead,  and  his 
face  was  scratched.  He  could  not  stand.  He  had  to  be 
carried  away  from  the  shop.  He  was  put  into  an  ambnlance 
and  taken  to  the  city  hospitaL  The  next  day  he  was  re- 
moved to  his  boarding-house. 

He  testified  that  he  had  no  recollection  of  signing  the 
release;  that  at  that  time  he  was  unable  to  read  or  compre- 
hend any  thing;  if  he  attempted  to  read  he  could  merely  ^*  see 
a  gleam"  in  front  of  him;  **  that  for  four  or  five  weeks  he  was 
not  in  his  proper  mind  or  able  to  understand  things;  that 
during  the  first  week  he  did  not  easily  recognize  people  who 
called  on  him."  He  suffered  intense  pain,  which  did  not  be- 
gin to  abate  for  two  months.  His  face  and  jaws  were  badly 
swollen,  his  eyes  discolored  and  almost  closed.  He  had  a 
lump  on  the  back  of  his  head  for  some  time  after  the  mishap. 
Six  or  eight  days  later  he  found  a  copy  of  the  release  on  the 
floor  of  his  room.  He  gave  it  to  his  attorney  soon  afterward, 
and  then  brought  this  action,  in  October,  1891. 

Several  of  his  fellow-workmen,  who  called  to  see  him  on 
the  day  the  release  was  signed  and  on  the  following  day, 
gave  various  descriptions  of  his  condition;  for  instance:  *** 
**He  was  excited  and  bewildered."  *' His  mind  was  not 
clear."  **  He  was  more  jovial  than  was  usual  with  him." 
^^  He  did  not  seem  rational."  *'  He  did  n't  seem  to  me  to  act 
or  talk  at  the  time  as  I  saw  him  do  before." 

The  defendant's  testimony  contradicted  that  above  quoted, 
and  tended  to  prove  that  plaintiff  understood  the  release,  as- 
sented to  its  terms,  executed  it  freely,  and  that  no  fraud  was 
practiced  upon  him.  Under  the  terms  of  the  release  de- 
fendant employed  a  physician  to  treat  plaintiff,  at  a  cost  of 
fifty  dollars,  until  the  time  plaintiff  discharged  him,  shortly 
before  bringing  this  suit.  The  defendant  further  paid  ten 
dollars  to  another  physician  who  had  been  called  to  plaintiff's 
aid  at  the  shop  in  the  emergency  when  he  was  first  injured. 
Defendant  also  kept  plaintiff's  name  on  the  pay-roll,  and  was 
ready  and  willing  to  pay  him  wages  according  to  the  agree- 
ment in  the  release;  but  he  would  not,  or  did  not^  accept 
those  wages. 
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The  trial  court  Bubmitted  the  issne  of  release  upon  instroo* 
tions,  under  which  the  jury  found  that  plaintiff  signed  that 
paper  at  the  instance  of  defendant's  agents  without  knowing 
its  contents,  and  that  he  never  did  assent  to  its  terms.  They 
also  found  that  the  release  was  signed  when  plaintiff  was  in 
such  a  mental  condition  that  he  could  not  comprehend  its 
contents;  and  that  defendant's  agents  took  advantage  of  thai 
condition  to  induce  him  to  sign  the  paper  without  under- 
standing ity  intending  thereby  to  defraud  plaintiff  of  his 
cause  of  action  set  forth  in  the  petition. 

On  that  issue  the  court  gave  the  following  instructions  at 
the  instance  of  defendant,  viz: 

^  4.  The  jury  are  instructed,  even  though  yon  should  be» 
lieve  from  the  evidence  the  release  pleaded  by  *^^  defendant 
to  have  been  unfair  to  the  plaintiff  and  not  a  sufficient  recom* 
pense  for  plaintiff's  injuries,  still,  this  will  not  relieve  plain- 
tiff from  its  force  and  effect  as  a  bar  to  his  recovery  in  this 
action.  The  only  way  in  which  plaintiff  can  affect  the  con- 
clusiveness of  this  bar  is  to  satisfy  you  by  a  preponderance 
of  evidence  that  plaintiff,  when  he  signed  the  release,  had 
not  sufficient  mental  power  to  know  the  nature  of  the  instru* 
ment  he  was  signing." 

**The  court  instructs  the  jury  that  the  paper  read  in 
evidence,  signed  by  the  plaintiff,  and  termed  a  release^ 
is  on  its  face  a  release  and  discharge  of  the  cause  of  action 
sued  on  in  this  case.  It  is  a  presumption  of  law  that  the 
plaintiff  understood  and  agreed  to  the  terms  and  contents  of 
said  paper  when  he  signed  it,  and  the  burden  is  on  the  plain- 
tiff to  show  by  a  preponderance,  of  evidence  that  he  was  not 
acquainted  with  the  contents  of  the  paper,  and  that  he  did 
not  voluntarily  agree  to  release  his  claim  for  damages  grow- 
ing out  of  his  injury  upon  the  terms  stated  in  said  petition,  or 
that  defendant  fraudulently  procured  the  execution  thereof 
by  him,  and,  unless  the  plaintiff  has  affirmatively  so  proved 
these  facts  to  the  satisfaction  of  the  jury  by  a  preponderance 
of  proof,  they  should  find  for  the  defendant" 

**  12.  The  court  instructs  the  jury,  that  in  determining  the 
question  whether  the  paper  offered  in  evidence  and  termed  a 
release  was  freely  and  voluntarily  signed  by  the  plaintiff^ 
they  are  not  at  liberty  to  consider  whether  the  terms  of  said 
release  were  reasonable,  nor  whether  the  undertakings  of  the 
defendant  therein  constituted  a  full  and  adequate  compensa- 
tion for  his  injury." 
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occurred  ^^^"^^"^^'^  ****®  ®*"®®  ^'"^ 

will  for  ^         ^^\lioi^'^nd^  ^^^^*®*  ^"^  ^'^^^^  ^^  P^""'"' 

about  ^  0  <r/^^r^  ^  damages  »••  in  favor  of 

in  '  of, "^i^ ^'^ di0 ^^^ ^^  ^^  release  given  in  evi- 

^'  ^al^J^'  '"'S^""^  ^^  damages  $1,500.'' 

f  $M  ^^fU4  ^^^j  (ov  the  plaintiff  on  the  issues  of  negli* 

^^jur/ ^^  propriAte  iostructionSi  which  need  not  be 

^  uod^' ^^  appeal  does  not  call  in  question  any  rul- 

^^  ^^  fc0  u«"*^  zDotions  and  exceptions  defendant  appealed 
^^L  ho^^^  <5ourt  of  appeals;  but,  as  the  judges  of  that 

to  ^^^^^  diWded  in  opinion  (Oirard  v.  St  Louii  Car  Whed 
^"^46  MO'  App*  81),  the  case  was  transferred  to  the  supreme 
ri  under  the  provisions  of  the  constitution:  Constitutional 
Amendment,  1884,  sec.  6. 

1.  Defendant's  first  proposition  is  that  this  action  for  dam* 
^es  is  not  maintainable,  because  the  release  has  not  been  set 
aside  by  a  decree  in  equity.  In  other  words,  it  is  claimed 
that  the  paper  in  question  is  a  complete  defense  at  law  to  the 
cause  of  action  to  which  it  relates,  no  matter  how  the  paper 
may  have  been  obtained.  This  position  has  been  defended 
with  much  ability;  but  no  resources  of  counsel  are  sufficient 
to  conceal  its  inherent  weakness. 

The  testimony  for  plaintiff  tends  strongly  to  prove  that  be 
was  incapable  of  understanding  the  release  when  he  signed 
it,  and  that  he  did  not  comprehend  nor  intend  to  assent  to 
its  terms.    The  jury  so  found  in  response  to  instructions. 

Those  facts,  when  established,  destroyed  the  substance  of 
the  agreement  which  the  release  in  form  expressed.  They 
took  from  the  apparent  contract  what  was  essential  to  its 
legal  force  and  validity,  namely,  the  element  of  assent  by  the 
plaintiff.  That  element  is  a  necessary  part  of  every  con* 
tract 

***  Without  it  a  mere  writing,  expressing  some  fonnnla  of 
words,  imposes  no  obligation.  The  signature  of  plaintiff  ob- 
tained to  such  a  paper,  without  the  assent  of  his  mind  to  the 
act,  deprived  him  of  no  legal  right  He  might,  indeed,  affirm 
such  a  signature,  or  make  it  his  lawful  act  by  his  subsequent 
conduct,  the  effect  of  which  would  be  to  give  to  the  agree- 
ment that  assent  which  was  necessary  to  originate  an  obliga- 
tion  on  his  part  But,  in  the  absence  of  such  acts  as  amounted 
to  an  approval  of  it,  he  might  proceed  to  enforce  his  rights. 
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irrespective  of  such  a  paper:  BrewBter  ▼.  Brewster  (ISTS)^^  88 
N.  J.  L.  119. 

In  circumstances  such  as  are  here  exhibited,  a  writing,  in 
the  form  of  a  release,  which  never  acquired  original  validity 
as  a  contract  for  want  of  competent  assent  to  its  terms,  may 
be  disregarded  bj  a  court  of  law  in  the  administration  of 
justice  without  the  intervention  of  a  court  of  equity. 

The  paper  in  question  is,  in  contemplation  of  law,  nothing 
more  than  the  form  of  a  contract;  and,  on  finding  that  the 
fiubstance,  wliich  should  give  life  to  an  obligation,  is  want- 
ing the  court  may  cast  aside  the  form  and  proceed  to  judg* 
ment,  notwithstanding  the  fraud  which  may  have  brought 
the  verisimilitude  of  an  obligation  into  existence:  Hartshorn 
V.  Day  (1856),  19  How.  211;  Vandervelden  v.  Chicago  eU.  Sy. 
Co.  (1894),  61  Fed.  Rep.  54. 

A  court  of  law,  upon  ascertaining  such  a  fraud,  may  prop- 
erly pass  over  it  to  the  conclusion  which  it  considers  just; 
thus,  in  effect,  discarding  the  fraud  as  an  obstacle  to  the  ex- 
ercise of  its  jurisdiction.  It  is  not  thought  necessary  at  this 
day  to  further  argue  the  correctness  of  this  proposition.  It 
has  been  repeatedly  asserted  in  earlier  decisions  in  this  state, 
both  before  and  since  the  adoption  of  the  '^®  reformed  code 
of  procedure  in  1849:  Burrows  v.  Alter  (1842),  7  Mo.  424; 
Wright  V.  McPike  (1879),  70  Mo.  176. 

They  conform  to  a  multitude  of  precedents  elsewhere, 
many  of  which  are  cited  in  the  briefs  of  counsel,  to  which 
may  be  added,  Thompson  v.  Faussat  (1815),  Pet.  C.  G.  182; 
Bliss  ▼.  New  York  etc.  R.  R.  Co.  (1894),  160  Mass.  447;  89  Am. 
8t.  Rep.  504. 

The  case  otBlairy.  Chicago  etc.  R.  R.  Co.  (1886),  89  Mo.  888, 
which  is  cited  as  having  some  tendency  to  the  contrary,  goes 
no  further  in  that  direction  than  to  approve  the  practice  of  pro* 
ceeding  to  first  cancel  the  release  for  fraud  upon  allegations 
stating  a  cause  of  action  in  equity,  before  trying  the  other 
cause  of  action  at  law  on  the  merits  of  the  plaintiff's  original 
claim.  While  that  course  may  be  adopted,  it  is  not  essential 
where  the  alleged  fraud  goes  to  the  integrity  of  the  release  as 
a  legal  agreement,  which  is  the  case  in  the  present  action. 
The  Blair  decision  does  not  dedare  it  necessary  to  go  into 
equity  to  get  rid  of  a  paper  exeonted  in  such  circumstances 
as  here  appear. 

2.  It  is  next  contended  that  the  release  must  stand,  because 
plaintiff  did  not,  before  action  brought|  offer  to  zefond  the 

AM.  Sr.  Rbp.,  You  XLV.-» 
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amount  paid  by  defendant  for  medical  serviceB  to  plaintiff 
under  the  terms  of  that  paper. 

The  Yerdict  gave  defendant  the  benefit  of  that  credit  upon 
the  plaintiff's  claim,  by  reducing  his  damages  to  that  extent 
(sixty-two  dollars);  but  it  is  urged  that  that  mode  of  refund- 
ing  the  fruits  of  the  agreement  for  a  release  does  not  satisfy 
the  requirements  of  law. 

The  substance  of  defendant's  contention  is  that  a  tender  of 
the  benefits  received  under  the  release  was  essential  to  plain- 
tiff's case;  and  that  without  it  his  action  cannot  be  main- 
tained. 

Assuming  [as  this  court  is  now  bound  to  do  in  view  of  the 
evidence  and  the  findings  of  the  jury]  that  '^'  the  release 
was  not  the  valid  act  or  contract  of  the  plaintiff,  then  it  was, 
at  best,  voidable  at  bis  option.  That  is  to  say,  he  was  at 
liberty  to  ignore  it  in  the  assertion  of  his  legal  rights.  His 
act  in  bringing  the  present  suit  was  a  plain  and  unmistakable 
repudiation  of  it,  and  a  distinct  notice  that  he  discarded  and 
denied  the  obligation  which  it  apparently  imposed:  Ward  r. 
Day  (1863),  33  L.  J.  Q.  B.  3;  Clough  v.  London  etc.  Ry.  Co. 
(1871),  L.  R.  7  Bxch.  26;  Dawes  v.  Harness  (1875),  L.  R.  10 
C.  P.  166.  He  had  done  nothing  to  ratify  it  or  adopt  it  as 
his  act 

Was  he  required,  in  such  a  case,  to  seek  the  defendant's 
officers  and  tender  back  the  value  of  the  medical  services 
rendered  to  him  before  beginning  his  action?  He  has,  be- 
fore judgment,  accounted  for  every  thing  of  value  received  by 
him  by  virtue  of  the  supposed  release;  and  the  defendant 
has  had  credit  therefor,  as  the  verdict  of  the  jary  on  its  face 
shows. 

But  the  attitude  of  the  defendant  throughout,  as  well  as 
before,  the  litigation,  its  plea  of  release,  its  setting  aside  in 
an  envelope  the  wages  of  plaintiff  each  week,  all  indicate 
that  any  tender  by  plaintiff  of  repayment  for  the  medical 
services  would  have  been  useless.  Since  the  execution  oi 
that  paper  defendant  has  continuously  asserted  and  relied 
upon  its  validity,  and  still  asserts  it. 

It  has  been  decisively  held  in  other  cases  that  no  prelim- 
inary tender  oan  be  insisted  upon,  as  a  bar  to  legal  aotioDt 
where  the  facts  show  that  the  tender  would  have  been  re- 
jected: Deichmann  v.  Deichmann  (1871),  49  Mo.  107;  ITstl- 
laks  V.  St.  Louis  (1882),  77  Mo.  47;  46  Am.  Rep.  4 

In  such  a  state  of  the  facts  a  tender  would  be  what  Mr« 
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Bigelow  calls  an  idle  ceremony:  Bigelow  on  Fraud,  ed.  1888^ 
p.  424. 

^*  No  distinction  should  be  made,  and,  in  my  opinion^ 
none  exists  in  principle,  between  actions  for  personal  inju- 
ries and  other  actions  at  law  in  respect  of  the  right  noir 
under  consideration,  or  in  respect  of  the  amount  of  testimony 
required  to  sustain  a  judgment. 

A  preponderance  of  evidence  is  necessary  to  support  aik 
allegation  of  fraud  in  a  court  of  law;  and  it  is  for  the  triat 
judge,  in  the  first  instance,  to  determine  whether  or  not  th» 
testimony  offered  upon  that  allegation  is  reasonably  suflK* 
cient  to  justify  an  inference  of  the  fraud  charged. 

It  has  been  often  held  in  other  jurisdiction^  that  a  tender 
of  money  [received  by  virtue  of  a  release  of  similar  tenor 
to  that  in  question  here]  need  not  be  made  before  bring- 
ing suit  where  the  release  was  obtained  by  fraud;  but 
that  it  is  sufficient  to  ofier  its  return,  and  to  account  for  it 
by  the  judgment:  Duval  v.  Motory  (18G0),6  B.L  479;  Smith 
y.  Salomon  (1877),  7  Daly,  216;  Butler  v.  Richmond  etcR.  R. 
Co.  (1891),  88  Ga.  594;  Kley  v.  Healy  (1891),  127  N.  Y. 
655;  Sheanon  v.  Pacific  Mut.L,  Ins.  Co.  (1892),  83  Wis.  507; 
Kirchner  v.  New  Home  Sewing  Machine  Co.  (1892),  185  N.  Y.- 
182;  KnozviUe  etc.  R.  R.  Co.  v.  Acuff  (1892),  92  Tenn.  26. 

That  certainly  is  the  rule  in  equity  in  reference  to  rescis- 
sion {Martin  v.  Martin  (1860),  35  Ala.  660;  Metropolitan  EL 
By.  Co.  y.  Manhattan  Ry.  Co.  (1884),  14  Abb.  N.  0.  224^ 
Lusted  V.  Chicago  etc.  Ry.  Co.  (1888),  71  Wis.  891),  and  iE> 
equity,  as  a  general  rule,  a  better  showing  is  required  of  a 
plaintiff,  conditional  to  granting  relief,  than  is  exacted  by 
the  practice  in  courts  of  law. 

It  has,  moreover,  been  ruled  that  where  a  release  is  foundl 
to  have  been  obtained  by  fraud  practiced  upon  one  incap- 
able,  because  of  mental  weakness,  to  validly  enter  into  suc&i 
a  contract,  no  necessity  exists  for  refunding  the  fruits  of  the* 
release  before  action  brought:  O'Brien  y.  Chicago  stc.  Ry.  Co.. 
(Iowa,  1894),  57  N.  W.  »^»  Rep.  425;  Johnson  y.  Merry  ML, 
OraniU  Co.  (1892),  53  Fed.  Rep.  569. 

Whether  these  rulings  correctly  declare  the  law  applicablei 
to  releases  of  the  kind  now  in  question  we  think  it  unnece»> 
sary  to  decide,  in  view  of  the  condition  of  the  record  beform 
the  court. 

8.  If  it  be  conceded,  for  the  sake  of  argument,  that  a  taop^ 
der  was  necessary  to  sustain  plaintiff's  right  to  recover  upon 
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his  original  cause  of  action,  let  us  see  whether  the  judgment 
actually  reached  in  the  trial  court  can  be  supported  opou 
the  pleadings,  evidence,  and  findings  of  the  jur/,  irrespectlTe 
of  the  question  of  a  tender. 

No  objection  to  the  suflScienoy  of  the  plaintiffs  case,  for  the 
want  of  such  tender,  was,  at  any  time,  interposed  in  the  trial 
court,  unless  it  may  be  implied  in  the  request  for  an  instruc- 
tion that,  under  the  pleadings  and  evidence,  plaintiff  was  not 
entitled  to  recover.  But,  at  that  stage  of  the  case,  the  tes- 
timony tending  to  prove  fraud  in  obtaining  from  the  plain- 
tiff the  execution  of  the  release  had  been  admitted  under  the 
allegations  of  the  reply. 

Upon  the  facts  before  the  court  at  that  time  plaintiff  would 
have  been  entitled  to  recover  at  law,  upon  the  footing  of  the 
fraud,  a  measure  of  damages  at  least  as  great  as  that  which 
the  judgment  shows  was  actually  meted  out  to  him. 

Plaintiff,  at  the  outset  of  the  proceeding,  might  have  set 
up  his  original  cause  of  action,  and  the  fraud  by  which  he 
was  induced  to  execute  the  release  for  it,  and,  on  showing 
these  facts,  have  lawfully  claimed  a  recovery  of  the  differ- 
ence between  what  he  received  by  reason  of  the  release  and 
the  damages  justly  due  him  upon  his  former  cause  of  action. 

S74  That  theory  would  have  involved  acquiescence  in  the 
release  which  he  might  have  given  without  waiving  his  right 
to  recover  for  the  fraud  in  obtaining  it.  His  right  of  action 
for  fraud  on  such  a  showing  could  be  maintained  without 
any  offer  to  return  the  fruits  of  the  release. 

These  positions  are  sustained  by  abundant  precedents:  1 
Wharton  on  Contracts,  sec.  282;  Wabaah  etc  Union  ▼•  Jame$ 
(1893),  8  Ind.  App.  449. 

The  only  difference  between  a  recovery  on  that  basis  and 
the  judgment  reached  on  the  trial  under  review  is  one  of  form. 
The  essential  facts  to  sustain  both  appear  in  the  plaintiff's 
pleadings,  and  were  found  by  the  jury.  Part  of  those  facts  arc 
first  stated  in  the  reply;  but  the  only  objection  made  at  any 
time  to  the  reply  in  the  circuit  court  was  on  the  ground  that 
it  admitted  the  existence  of  a  release  uncanceled  when  the 
action  was  brought  That  objection  we  have  held  to*  be 
untenable,  for  the  reasons  given  in  the  first  paragraph  of  this 
opinion. 

No  objection  was  made  to  any  of  plaintiff's  pleadings  on 
the  ground  that  a  tender  of  the  fruits  of  the  release  was 
essential  to  plaintiff's  right  of  recovery,  nor  was  that  propo- 
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Biiion  advanced  in  the  trial  court  by  defendant  in  any  request 
for  instructions. 

By  positive  law  in  this  state  the  trial  courts  are  expressly 
authorised,  where  defendant  has  appeared  and  answered, 
as  in  this  record,  to  ^*  grant  any  relief  consistent  with  the 
case  made  by  the  plaintiff,  and  embraced  within  the  issues": 
Rev.  Stats.  1889,  sec.  2216. 

By  the  Code  of  Procedure  this  court  is  directed,  in  every 
stage  of  the  action,  to  *' disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  shall  not  affect  the  sub* 
stantial  rights  of  the  adverse  party":  Rev.  Stats.  1889,  see. 
2100;  and,  further,  not  to  *'  reverse  the  '^^  judgment  of  any 
court,  unless  it  shall  believe  that  error  was  committed  by 
such  court  against  the  appellant  or  plaintiff  in  error,  and 
materially  affecting  the  merits  of  the  action":  Rev.  StatB» 
1889,  sec.  2303. 

In  addition  to  these  very  plain  and  practical  rules  of  de* 
cision  the  statute  declares  furthermore  that  it  is  the  duty  of 
the  courts  to  so  construe  the  provisions  of  the  code  of  ple.iding 
and  practice  as  ^*  to  distinguish  between  form  and  substance": 
Rev.  Stats.  1889,  sec.  2117. 

In  this  state  of  the  record  and  of  the  law,  ipronld  it  not  be 
the  sheerest  technicality,  a  complete  surrender  of  substance 
to  barren  form,  to  hold  that  the  judgment  should  be  reversed 
for  want  of  a  tender,  when  the  facts  alleged,  proved,  and 
found  show  a  solid  foundation  for  the  result  reached,  irre- 
spective of  the  question  of  a  tender? 

Viewing  the  case  at  bar  broadly  on  its  merits  the  judg^ 
ment  of  the  trial  court  seems  abundantly  supported  by  the 
facts  and  by  the  law  applicable  thereto. 

The  court  would  depart  from  the  precepts  contained  in  the 
statutes  referred  to  should  it  reverse  the  judgment  for  any  of 
the  objections  which  have  been  urged  to  it  here.  It  should  not 
be  done.    In  my  opinion  the  judgment  ought  to  be  affirmed. 

Black,  C.  J.,  and  Brace  and  Macfarlanb,  JJ.,  concur  in 
that  result,  and  express  their  own  views  in  an  opinion  filed 
along  with  this. 

Judges  Gantt,  Shebwood,  and  Bubgbss  dissent,  and  file 
a  separate  opinion. 

Macfablane,  J.f  concurring. — I  agree  to  the  conclusion 
reached  by  the  court  that  the  judgment  should  be  affirmed^ 
but  desire  briefly  to  give  my  reasons  therefor. 
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The  questions  insisted  apon  in  this  court  by  defendant  are: 
1.  That  an  action  could  not  be  '^*  maintained  for  damages 
«ntil  the  release  had  been  canceled  by  a  decree  in  equity; 
4ind  2,  that  the  release  could  not  be  attacked  for  fraud,  either 
ta  law  or  equity,  until  plaintiff  had  restored  to  defendant 
whatever  of  considerations  he  had  received  thereunder. 

An  examination  of  this  abstract  of  record  fails  to  show  that 
4tny  objection  was,  at  any  time,  by  pleading  or  otherwisCi 
made  to  the  failure  of  plaintiff  to  return  or  tender  to  defend- 
ant the  consideration  paid  under  the  release.  On  the  other 
hand,  the  record  does  show  that  the  defendant  insisted  upon 
the  validity  of  the  release  throughout  the  trial,  and  gave  it 
prominence  as  a  defense.  It  may,  therefore,  be  reasonably 
inferred  that  a  tender  would  have  been  refused,  and  was 
waived.  In  addition,  it  affirmatively  appears  upon  the  rec- 
ord that  the  amount  paid  out  by  defendant  on  account  of 
4be  release  was  restored  to  it  by  a  reduction  of  the  judgment 
which  was  obtained  by  plaintiff.  Manifestly,  defendant  was 
Aot  prejudiced  by  a  failure  to  make  the  tender. 

We  have  often  said  that  this  court  will  only  consider 
questions  to  which  exceptions  have  been  saved  in  the  circuit 
court,  or  which  affirmatively  appear  upon  the  record  proper. 
We  must,  therefore,  decline  to  consider  the  second  prop<^ 
«ition. 

This  leaves  simply  the  question  whether  the  reply  properly 
9>ut  in  issue  the  validity  of  the  release;  or,  in  other  words,* 
whether  a  release  of  the  character  of  this  one  can  be  avoided, 
an  an  action  at  law,  on  the  ground  of  fraud  charged  in  the 
reply  to  the  answer  of  defendant  setting  it  up  in  bar  of 
plaintiff's  action.  Defendant  insists  that  it  is  a  complete 
d>ar  until  canceled  by  the  decree  of  a  court  of  equity. 

It  is  undoubtedly  true  that  fraud  was  one  of  the  original 
t>eads  of  equity  jurisdiction.  **  But,"  says  Blackstone,  ^  every 
4cind  of  fraud  is  equally  cognizable  '^^  •  •  •  •  in  a  court  of 
law;  and  some  frauds  are  cognizable  only  there,  as  fraud 
in  obtaining  a  devise  of  lands":  8  Blackstone's  Commen* 
tarles,  431.  ^'Courts  of  equity  and  courts  of  law  have  a  con- 
current jurisdiction  to  suppress  and  relieve  against  fraud  "t 
Lord  Mansfield  in  Bright  v.  EynoUj  1  Burr.  *396.  This  prin« 
ciple  has  received  recognition  and  approval  by  this  court 
Irom  the  decision  of  Montgomery  v.  Tipton,  1  Mo.  446,  to  that 
4ft  Clough  V.  Holden^  116  Mo.  336;  37  Am.  St.  Rep.  898. 
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This  doctrine  is  not  disputed  when  the  fraud  is  pleaded 
by  way  of  answer  to  a  cause  of  action  stated  in  the  petition, 
but  it  is  insisted  and  argued  with  much  learning  and  ability 
that  a  different  rule  applies  in  case  the  charge  of  fraud  if 
made  to  a  release  when  pleaded  as  a  bar  to  the  action.  In 
such  case  it  is  argued  that  the  release  must  be  canceled  by 
the  decree  of  a  court  of  equity  before  the  original  action  can 
be  prosecuted.  The  principal  ground  of  objection  urged  to 
the  right  to  raise  the  question  of  fraud  by  reply  is  that  such 
a  course  of  proceeding  permits  questions  of  fraud  to  be  tried 
by  a  jury,  instead  of  a  chancellor^  and  the  rescission  of  a 
release  to  be  obtained  upon  evidence  which  would  hare  been 
insufiScient  in  a  court  of  equity. 

But  this  objection  can  be  urged  with  equal  plausibility  to 
pleading  fraud  by  answer^  which,  it  is  conceded,  may  be 
done.  When  we  keep  in  view  the  fact  that  courts  of  law 
have  jurisdiction  to  relieve  against  fraud,  it  would  seem  to 
follow  logically  that  its  jurisdiction  may  be  exercised  to 
relieve  against  a  fraudulent  contract  pleaded  as  a  defense, 
as  well  as  against  a  fraudulent  contract  which  is  made  the 
subject  matter  of  the  suit.  It  would  seem  wholly  unneces- 
sary and  oppressive  to  drive  a  plaintiff  to  another  jurisdic* 
tion  for  relief  against  a  defense,  of  which  he  may  have  had 
no  information  until  the  answer  was  made,  when  the  fomm, 
'^^  having  all  the  parties  before  it,  has  concurrent  jurisdic- 
tion of  the  same  subject  matter.  This  is  particularly  true 
in  jurisdictions  wherein  legal  and  equitable  rights  are  ad- 
ministered by  one  court  and  in  one  proceeding,  as  in  this 
state. 

Chitty  says:  "To  a  plea  of  release,  he  (plaintiff)  may 
reply  non  est  factum^  or  that  it  was  obtained  by  duress  or 
fraud ":  1  Chitty  on  Pleadings,  16th  Am.  ed.,  608.  It  is 
contended  by  counsel  that  Mr.  Chitty  had  reference  alone  to 
a  release  obtained  pending  the  suit.  It  is  true  the  references 
made  are  to  cases  in  which  pleas  pui$  darrein  eontinuanee 
were  interposed,  but  the  author's  general  accuracy  in  the 
statement  of  his  proposition  forbids  my  acceptance  of  any 
qualification  to  the  broad  and  general  declarations.  Bliss, 
in  his  work  on  Code  Pleadings,  lays  down  the  same  rule, 
section  201. 

The  rule  given  by  Mr.  Chitty  has  been  generally,  if  not 
uniformly,  followed  by  the  courts  of  this  country.  ^The 
pleading  of  a  release  first  occurs  generally  in  the  answer  or 
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plea  of  the  defendant,  unless  in  actions  brought  to  set 
a  release.  And  the  controverting  of  the  release  is  usuallj 
made  under  the  plaintiff's  reply":  20  Am.  &  Sng.  Bncy.  of 
Law,  766. 

The  following  cases  will  be  found  to  follow  the  rule  given 
by  Chitty,  ttipm,  as  applied  to  a  release  of  claims  br  dam* 
ages  on  account  of  personal  injuries  caueed  by  negligence: 
Chicago  eie.  R.  R.  Co.  r.  Lewis,  109  111.  120;  Busnan  r.  MO- 
waukee  etc.  Ry.  Co.,  66  Wis.  325;  International  etc.  R.  R.  Co. 
V.  BrazzU,  78  Tex.  814;  SobiesH  v.  St.  Paul  etc.  R.  R.  Co.,  41 
Minn.  169;  O'Brien  T.  Chicago  etc.  Ry.  Co.  (Iowa,  1894),  67 
N.  W.  Rep.  426;  Mullen  r.  Old  Colony  R.  R.  Co.,  127  Mass. 
87;  84  Am.  Rep.  849;  Addy stone  etc  Co.  r.  Copple,  94  Ey. 
292;  Dixon  r.  Brooklyn  eU.  R.  R.  Co.,  100  N.  Y.  170;  Bean 
V.  Weetem  etc.  R.  R.  Co.,  107  N.  C.  731;  CNeU  r.  Lake 
Superior  Iron  Co.,  68  Mich.  690;  East  Tennessee  etc.  Ry.  Co. 
y.  Hayes,  88  Ga.  668;  St.  Louis  etc.  Ry.  Co.  t.  Higgins,  44 
Ark.  296. 

The  pleading  necessary  to  assert  and  attack  such  *^*  re> 
lease  has  not  been  directly  considered  or  decided  by  this 
court.  In  Vautrain  r.  St.  Louis  etc.  Ry.  Co.,  8  Mo.  App.  638,  a 
release  was  pleaded  in  bar,  and  the  reply  charged  that  it  was 
obtained  by  fraud.  No  question  of  the  propriety  of  thus 
attacking  the  release  was  raised  or  considered,  but  the  suf* 
ficiency  of  the  pleading  to  put  in  issue  the  yalidity  of  the 
release  was,  inferentially,  at  least,  conceded.  This  decision 
was  approved  by  this  court  without  comment:  Vautrain  y. 
St.  Louis  etc.  Ry.  Co.,  78  Mo.  44. 

In  the  case  of  Blair  y.  Chicago  etc.  R.  R.  Co.,  89  Mo.  888, 
the  petition  contained  two  counts,  one  in  equity  to  set  aside  the 
release  and  the  other  for  the  damages  received.  This  method 
of  proceeding  was  approved  by  this  court  There  can  be  no 
doubt  that  a  plaintiff  can  elect  to  have  the  release  set  aside 
by  suit  in  equity  before  proceeding  at  law  on  the  original 
cause  of  action.  The  Blair  case,  then,  only  settled  the  ques- 
tion that  the  two  actions  may  be  joined  in  separate  oounta 
in  the  same  petition. 

This  court  has  recognized  the  right  of  a  plaintiff  to  plead 
fraud  in  reply  to  a  transaction  set  up  by  answer  as  a  bar  in 
the  original  cause  of  action:  Wright  y.  MePike,  70  Mo.  177; 
WiUiams  y.  Chicago  etc.  Ry.  Co.,  112  Mo.  463;  84  Am.  St 
Sep.  403;  JarreU  y.  Morton,  44  Mo.  277. 
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Oar  conclusion  is  that  the  validity  of  the  release  waa  prop* 
erly  put  in  issue  by  the  reply. 

Black,  0.  J.,  and  BnAcSy  J.,  concur  in  this  opinioiu 

JoRion  BuaovB^  Oahit^  avd  Shxrwood»  di«eiited  oa  the  grmmd  ttuit 
Iha  relaAM  agreement  tet  up  u  »  defense  in  thia  oase  oould  ba  aet  adda  only 
m  a.oout  of  equity,  and  that  until  annalled  it  if  an  abaolnte  bar  to  tlio 
action.  This  oonolusion  waa  reaohed  on  the  ground  that  in  order  to  main* 
tain  an  aoUon  at  law  to  reoover  for  hia  injnriea  plaintiff  must  show  that  ha 
haa  raacinded  the  f randalent  oompromiae  prior  to  tha  commenoemant  of  tha 
notion,  and  that,  if  no  rescission  is  shown,  a  final  determination  by  tha  court 
that  ha  ia  entitled  to  more  than  the  sum  paid  under  the  agreement  of  re- 
lease, is  no  answer  to  tha  objection.  In  the  course  of  the  opinion  it  wm* 
said  in  effect  that  when  one  has  received  any  thing  of  yalue,  on  aaettlemeni 
of  a  right  of  action,  and  exeoatcd  a  release  therefor,  the  contract  of  settle- 
ment^ although  obtained  by  fraud  and  misrepresentations,  constitutes  an> 
insuperable  barrier  againat  a  recovery  at  law  ao  long  aa  it  ia  not  rsacinded 
or  avoided  by  an  offer  to  return  the  consideration  paid  for  it.  This  conda- 
sion  was  based  upon  the  fact  that  "  the  authorities  are  almoet  unanimous  ift 
holding  that  where  money  or  any  other  valuable  thing  is  paid  on  a  aettle- 
ment  to  obtain  a  release  of  any  right  of  action,  before  the  person  to  whom, 
it  ia  paid  and  who  has  the  right  of  action  can  recover  on  it,  ha  must  return, 
or  offer  to  return,  whatever  he  has  reoeived,  if  of  any  value,  and  this  ha- 
must  do^  although  the  settlement  or  release  was  obtained  by  fraud.  And 
it  is  also  manifest  from  the  decided  weight  of  authority  that  the  offer  to- 
return  whatever  of  value  has  been  received  aa  a  oonaideration  for  the  settle- 
ment or  releaae  must  be  made  before  or  at  the  time  the  suit  is  brought,  and 
the  contract  or  agreement,  in  so  far  aa  it  liea  in  the  power  of  the  party 
desiring  to  do  so^  rescinded. "  In  support  of  this  doctrine  the  following; 
cases  were  cited:  Home  In$,  Co.  v.  Howard^  111  Ind,  644;  OmUd  v.  Capttga- 
Kat.Bank,  86  N.  T.  76;  Baai  Teimeatee  tie.  Ry.  Co,  v.  HaytM,  83 Qa.  668. 
The  case  last  cited  is  in  all  point  similar  to  and  in  direct  opposition  to  th» 
conolnsion  reached  by  the  majority  of  the  oourt  in  the  principal  case:  Peter* 
•Off  V.  Chicago  etc  By,  Co,,  88  Minn.  611;  LueUd  v.  Chicago  etc  Ry.  Co.,  71 
Wis.  Zi\i»CooMge  v.  Brigham,  I  Met  647;  Thayer  v.  Turner,  8  Met  650f. 
ThuraUm  v.  Blanehard,  22  Pick.  18;  33  Am.  Dec  700;  Batabrock  v.  SweU, 
116  Mass.  803;  Brown  v.  Hartford  Ine.  Co,,  117  Mass.  479;  MuUen  t.  OUf 
Ooitmy  B.  B.  Co.,  127  Mass.  86;  34  Am.  Rep.  349;  Cobb  v.  Hatfield,  46  N.  Y. 
633;  Bvam  v.  QaU,  17  K.  H.  673;  43  Am.  Dea  614;  Morarity  r,  Btqfferan, 
89  IlL  628;  Doane  v.  Loekicood,  116  IlL  490;  Hart  v.  HandUn,  43  Mo. 
171;  Jarrttt  v.  Morton,  44  Mo.  276;  Bftee  v.  Beynolde,  76  Mo.  663;  BltUrr. 
Chkago  etc  B,  B,  Co.,  89  Mo.  383;  Cahn  y.  Beid,  18  Mo.  App.  116;  Stevent- 
r.  Hyde,  32  Barb.  171;  McMidtael  v.  Kilmer,  76  N.  7.  36;  Graham  v.  Meyer^ 
99  N.  T.  611;  Baird  v.  Mayor,  96  N.  T.  667;  Oifford  v.  CarviU,  29  GkL 
689;  BMee  v.  Ham,  47  Me.  643;  TisdaU  y.  Buchnore,  83  Me.  461;  Lm  v. 
LaineaMre  etc.  By.  Co,,  I*  R.  6  Ch.  627. 

NmUOBNCK — RlLSASB  OBTAIN BD    BT    FBAUD—KBOBflfllTr  lOB  TSHDU 

BanoM  SuiT.-^If  a  person  injured  receives  payment  for  part  of  the  injury, 
and  a  receipt  ia  procured  from  him  by  fraud  purporting  to  release  his  wholO' 
cause  of  action,  he  ia  not  obliged  to  return  the  money  thus  paid  to  him  ha- 
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fore  maintainiiig  an  aotioa  to  raoom  for  the  ratidaa  of  hh  injorias  for 
which  no  oompensation  has  been  mades  BUs$  t.  New  Tori  etc  R.  B.  Oo.p 
160  Man.  447;  89  Am.  St.  Rep.  604»  and  note.  What  amounts  to  frand  ia 
ffoonring  aiioli  a  release  ia  also  disoosMd  in  the  abore-oited 
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IxauBAircB— Wmcir  Qovbbnkd  by  STATun.— If  the  facts  involved  in  as 
insnraace  loss  bring  the  oasa  within  regulations  prescribed  by  statute^ 
inch  statute  enters  into  and  forms  part  of  the  contract  of  insurance  an 
completely  as  if  written  into  it. 

Ihsvbanoi — CoNOUBRSMT  PoLiom— BmoT  or  Statutb  vpov.— If  ^er* 
oral  concurrent  policies  of  fire  insurance  are  written  with  the  consent 
of  the  respective  insurers,  and  the  property  is  wholly  destroyed  by  fire^ 
anch  policies  as  well  as  siugla  policies  are  governed  by  a  statute  making 
the  amount  of  insurance  written  conclusive  as  to  the  value  of  the  prop- 
erty insured  and  the  true  amount  of  loss  and  measure  of  damages  when 
•o  destroyed.  In  such  case  the  aggregate  of  the  concurrent  policies 
must  be  taken  as  the  true  value  of  the  property  destroyed,  and  each 
insurer  is  liable  for  the  full  amount  of  his  policy. 

FiXTUBBS. — Maohinkrt  Constructed  and  placed  in  a  mill  to  be  need  in  and 
as  a  part  of  it,  and  which  would  pass  by  a  grant  of  the  mill,  ia  pert  of 
the  real  estate  upon  which  the  mill  is  situated,  and  not  personal  prop- 
erty. 

LfsuRANCB— Void  Contraot  ab  to  Bbal  and  Pmbsobal  Pbopbbtt.^ 
Under  a  statute  making  the  amount  of  insnrance  written  on  real  property 
conclusive  as  to  its  value  insurance  companies  cannot  a^oid  their  fixed 
liability  for  losses  on  such  property  l^  agreeing  with  the  owner  to  de- 
nominate it  personal  property. 

Ibbub&mcb— Total  Loaa.— Under  an  insnrance  upon  a  mill  and  the  maohin* 
ery  therein  against  loss  by  fire  the  fact  that  a  small  pert  of  the  maohin- 
ery  has  been  removed  pending  improvementa  prior  to  the  bnning  of 
the  mill  and  machinery  then  in  it  does  not  prevent  the  mill  from  being 
'VhoUy  destroyed,"  nor  reduce  the  loss  from  a  total  to  a  partial  onei 
but  the  value  of  the  machinery  thus  removed  shonld  be  dednotsid  fioai 
the  total  amount  of  the  policy. 

Inbvrancb—"  Wholly  Dsstrotbd**— Dvunnoir.^The  words  '"wholly 
destroyed,'*  as  used  in  statutes  regulating  fire  insnrance  and  fixing  the 
liability  of  the  insurer,  mean  the  total  destruction  of  a  bulding  as  anchp 
although  there  is  not  an  absolute  extinction  of  all  of  its  parts. 

Action  on  concurrent  policieB  of  insurance  to  recover  for 
tbe  loss  of  a  mill  and  the  machinery  therein  totally  de* 
stroyed  by  fire  while  such  policies  were  in  full  foroa  and 
effect  The  insurance,  aggregating  seven  thousand  dollars, 
was  procured  by  one  Sage  under  policies  issued  by  five  dif< 
ferent  insurance  companies,  each  of  such  policies  permitting 
concurrent  insurance  to  the  extent  of  ten  thousand  dollars. 
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Sage,  who  was  in  possession  of  the  mill  under  a  contract  for 
its  purchase  from  its  owners,  Havens  and  Richardson,  pro- 
cured such  insurance  in  their  names  and  for  their  benefit 
to  the  extent  of  their  interest  in  the  property^  and  the  re- 
mainder for  his  own  benefit.  Sage  assigned  his  interest  in 
two  of  the  policies,  one  to  Harrington  and  the  other  to  Mo- 
Adam  for  indebtedness  due  by  him  to  them.  Judgment  for 
plaintiffs,  and  the  insurers  appealed.  Sage,  McAdam,  and 
Harrington,  who  were  adjudged  to  take  nothing  by  the  court 
below,  also  appealed. 

TTamsr,  Dean  &  Hagerman^  for  the  appellants. 
Oage,  Ladd  &  SmcM^  for  the  respondents. 

^^*  Qantt,  J.  All  the  policies  of  insurance  sued  on  in 
this  case  were  written  and  issued  in  November,  1884,  after 
section  6009  of  the  Revised  Statutes  of  1879  had  become  a 
law  of  this  state.  Several  of  said  policies  contained  a  stipu- 
lation  that  in  case  of  loss  the  damage  should  bo  estimated 
according  to  the  actual  cash  value  of  the  property  at  the  time 
of  the  loss  or  fire,  which  should  in  no  case,  exceed  the  cost 
of  replacing  or  restoring  the  burnt  property,  whereas  section 
6009  of  the  Revised  Statutes  of  1879  provided:  ''Whenever 
any  policy  of  insurance  shall  be  written  to  insure,  any  real 
property,  including  building  or  buildings  owned  separate 
from  the  realty,  as  well  as  such  as  are  a  part  of  the  realty, 
and  the  property  insured  shall  be  wholly  destroyed,  and 
without  criminal  fault  on  the  part  of  the  insured  or  his  as- 
signs, the  amount  of  the  insurance  written  in  such  policy 
shall  be  taken  conclusively  to  be  the  true  value  of  the  prop- 
erty when  insured,  and  the  true  amount  of  loss  and  measure 
of  damages  when  destroyed,  and  the  company  may  either 
pay  the  amount  written  in  such  policy  in  cash,  oir  rebuild 
and  restore  such  building  to  its  original  condition  as  to 
value,  size,  plan,  and  general  finish,  such  work  of  rebuilding 
to  commence  within  sixty  days  after  the  destruction  of  such 
building,  and  be  completed  with  all  possible  speedy  and  to 
clear  and  remove  all  debris  from  the  premises." 

It  is  assumed  by  the  appellants  Sage  and  his  assignees 
that  if  the  conditions  as  to  the  subject  matter  of  the  insur- 
ance  and  the  nature  of  the  loss  bring  these  policies  within 
the  terms  of  this  section,  then  the  stipulations  of  the  policy 
must  yield  to  the  statute,  and  this  is  not  seriously  contro- 
verted by  the  insurance  companies,  their  only  contention 
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being  that  the  case  is  without  the  statute.  It  is  now  the 
established  rule  that,  ^^^  if  the  facts  bring  the  case  within 
the  regulations  prescribed  by  law,  the  statute  enters  into  and 
forms  a  part  of  the  contract  of  insurance  aa  completely  as  if 
written  into  it 

Thus,  in  Whits  r.  Connecticut  Mut.  L.  In$.  Co^  4  Dill.  177, 
Judge  Dillon,  speaking  of  certain  provisions  in  life  insurance 
policies  issued  in  this  state  after  the  enactment  of  section 
6849  of  the  Revised  Statutes  of  1889,  said:  '^The  legislature 
of  Missouri  conceived,  and  we  think  wisely,  that  the  promises 
held  forth  to  the  assured  in  the  policies  in  general  use  were 
too  often  a  delusion  and  a  snare,  and,  as  the  courts  were 
powerless  to  correct  the  evil,  it  ought  to  be  corrected  by  stat* 
nte.  •  •  •  •  We  are  of  opinion  that  i)olicies  issued  and  deliv- 
ered  in  Missouri,  after  that  act  took  effecti  fall  within  its 
protective  operation;  and  as  to  such  policies  the  act  is  to  be 

treated  as  if  incorporated  therein The  general  rule  it 

that  laws  in  existence  are  necessarily  referred  to  in  all  con* 
tracts  made  under  such  laws,  and  that  no  contract  can 
ehange  the  law."  To  the  same  effect  may  be  cited  WqU  r. 
EquitabU  Lifs  etc.  Society,  82  Fed.  Rep.  278;  Queen  In$.  Co* 
V.  Leslie^  47  Ohio  St  409;  Chamberlain  y.  New  Hampshire 
Fire  Ins.  Co.,  55  N.  H.  249;  Reilly  t.  Franklin  Ins.  Co.,  48  Wis. 
449;  28  Am.  Rep.  552;  Thompson  v.  St.  Louis  Ins.  Co.,  48  Wis. 
459;  Bammessel  v.  Insurance  Co,,  48  Wis.  463;  Cayon  v.  Dwell* 
ing  House  Ins.  Co.^  68  Wis.  510;  Oshkosh  Oaslight  Co.  y. 
Germania  Fire  Ins.  Co.,  71  Wis.  454;  6  Am.  St  Rep.  288; 
Emery  y«  Piscataqua  etc.  Ins.  Co.,  52  Me.  822;  Barnard  r. 
National  Fire  Ins.  Co.,  88  Mo.  App.  106. 

Section  6009  of  the  Revised  Statutes  of  1879,  by  its  terms, 
applies  to  policies  written  on  ^  real  property"  and  to  casea 
where  the  property  is  *'  wholly  destroyed." 

1.  The  defendants,  the  insurance  companies,  insist  thai 
the  statute  has  no  application  to  cases  of  concurrent  insur- 
ance, but  governs  only  in  cases  of  single  policies.  This  last 
contention  we  regard  as  untenable. 

^1®  We  hold  that  where  several  concurrent  policies  of 
insurance  upon  real  property  have  been  written  with  the  con* 
sent  of  the  respective  companies,  and  the  property  is  wholly 
destroyed  by  fire,  the  aggregate  amount  of  such  insuranoe 
must,  under  section  6009  of  the  Revised  Statutes  of  1879,  be 
taken  conclusively   to  be  the  true  value  of  the  property" 
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insoredy  and  the  trae  amount  of  the  loss  and  measuxe  of 
damages  when  so  destroyed. 

We  think  there  oan  be  no  ralid  reason  why  the  mere  fiuil 
that  several  companies  assume  each  a  part  of  the  whole  risk 
should  affect  the  operation  of  the  statute.  If^  in  order  to 
induce  good  faith  on  the  part  of  the  insured,  and  thus  give 
greater  security  to  the  insurer,  the  companies  desire  to  make 
the  owner  bear  a  portion  of  the  risk,  this  protection  can 
readily  be  secured  by  limiting  the  amount  of  concurrent 
insurance. 

The  insurance  is  written  by  the  consent  of  all  the  com* 
panics,  and  it  must  be  presumed  that,  when  each  consented 
to  the  additional  insurance  by  the  others,  in  its  opinion  and 
estimation  the  total  insurance  was  not  excessive  or  dispro* 
portioned  to  the  value  of  the  property.  The  amount  writ- 
ten in  each  policy  is  expressly  assented  to  by  all  the  other 
insurers,  and  they  must  be  held  to  agree  that  the  aggregate 
of  their  several  policies  is  the  value  of  the  property.  To 
hold  otherwise  is  to  repeal  the  statute  in  every  case  where 
there  is  more  than  one  policy  on  the  same  property,  whereas 
it  was  intended  to  apply  to  all.  When  we  consider  the  well- 
known  custom  of  the  different  agencies  representing  often  a 
number  of  companies,  and  distributing  the  insurance  they 
write  equitably  among  their  several  principals,  we  can  readily 
see  how  easily  under  this  contention  they  can  render  the 
statute  nugatory  in  the  most  important  risks.  We  think  the 
statute  is  as  obligatory  in  concurrent  as  in  a  single  policy: 
Barnard  v.  National  Fire  Ins.  **•  Co.,  88  Mo.  App.  106;  0«A- 
kosh  Oaslight  Co.  v.  Oermania  Fire  Ins.  Co.,  71  Wis.  454;  6 
Am.  St  Rep.  283;  Q^een  Ins.  Co.  v^  Jefferson  Ice  Co.,  64  Tex. 
578. 

%  We  next  inquire  whether  the  subject  matter  of  the 
insurance  brought  it  within  the  statute.  It  was  and  is  an 
elementary  principle  of  common  law  that  land  includes  all 
bouses  and  buildings  standing  thereon;  that  whatever  is 
affixed  to  the  soil  is  thereby  made  a  part  of  it,  and  passes 
by  a  grant  of  the  land  without  other  designation.  Personal 
property  prepared  and  intended  to  be  used  with  the  land, 
having  been  affixed  to  it  and  used  with  it,  becomes  a  part  of 
it  by  accession.  To  this  general  principle  are  the  equally 
well-settled  exceptions  as  to  trade  fixtures  and  the  relax- 
ation in  favor  of  the  tenant  as  between  landlord  and  tenant, 
and  tenants  for  life  and  remaiudermeui  with  which  we  aro 
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not  concerned  in  this  case.  While  the  diversity  of  opinions 
on  the  subject  of  fixtures  is  bewildering,  it  is  generally  held 
that  millstonea,  hoppers,  and  bolting  apparatus,  as  usually 
adjusted  in  a  mill  or  machinery  in  a  factory,  constitute  a 
part  of  the  real  estate,  and  will  pass  by  deed  or  mortgage  of 
the  mill  itself,  and  descend  as  real  estate  to  the  heirs  at  law: 
Bogera  v.  Crow,  40  Mo.  91;  93  Am.  Dec.  299;  Thomas  v.  Davis^ 
76  Mo.  72;  43  Am.  Rep.  756;  Teaffy.  Hewiit,  1  Oliio  8t  528; 
59  Am.  Dec.  634;  Window  v.  Merchants'  In$.  Co.,  4  Met  306; 
38  Am.  Dec.  368. 

So  that  we  take  it  that  a  deed  or  mortgage  of  the  land 
upon  which  the  Waldron  mill  stood  would  prima  f<ieie  have 
passed  not  only  the  building,  but  all  of  the  machinery 
described  in  the  policies  in  suit. 

Affixed  as  it  was,  and  constructed  and  adapted  as  it  was, 
and  placed  in  the  mill  to  be  used  in  and  as  a  part  of  it,  il 
would  have  passed  by  a  grant  of  the  real  estate  as  a  part  of  it* 
This,  we  think,  is  not  seriously  questioned  as  a  general  rule, 
but  the  contention  is  that  while  this  is  true,  yet  there  are 
cases  in  which  property  so  used  has  by  consent  and  agree- 
ment of  the  owner  and  ^^^  mortgagees  been  treated  as  per- 
sonal property,  and  that  in  such  case  the  law  will  regard 
their  agreements,  and  so  consider  it. 

Unquestionably  there  are  many  such  cases,  but  they  depend 
U])on  the  peculiar  facts  in  each,  and  do  not  controvert  any 
positive  statute:  Smith  v.  Waggoner,  50  Wis.  155,  and  cases 
cited.  Two  reasons  occur  to  us  why  this  exception  should 
not  apply  in  this  case.  The  first,  and  by  far  the  most  cogent, 
is  that  such  a  construction  is  against  the  policy  and  spirit 
of  the  statute.  In  construing  this  and  similar  statutes  the 
authorities  already  cited  announce  with  great  clearness  thai 
this  statute  is  founded  upon  reasons  of  public  policy,  and, 
where  provisions  of  the  policy  run  counter  to  those  of  the 
statute,  the  statute  controls.  Thus,  when  the  policies  pro- 
vide that  ^  the  loss  shall  be  estimated  according  to  the  true 
and  marketable  value,''  it  was  held  the  stipulation  could  not 
stand  because  the  statute  fixed  the  amount  written  in  the 
policy  as  the  amount  of  recovery,  and  precluded  an  inquiry 
into  value,  nor  was  an  agreement  to  submit  to  arbitration 
allowed  in  the  face  of  such  a  statute:  Thompson  v.  Cititsntf 
Ins.  Co.,  45  Wis.  388;  Thompson  v.  St.  Louis  Ins.  Co.,  43  Wis. 
459-463;  Seyk  v.  MUlers'  Nat.  Ins.  Co.,  74  Wis.  67.  And  in 
Queen  Ins.  Co.  v.  Leslie^  47  Oliio  St.  409,  the  supreme  court 
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af  Ohio,  discussing  a  similar  statute  requiring  the  companie* 
to  examine  the  premises  before  issuing  their  policiesi  and 
then  providing  that  the  amount  named  in  the  polioy  should 
fix  the  damages  in  the  absence  of  intentional  fraud,  in  reply 
to  the  claim  that  the  parties  might  make  a  different  agree-' 
rnent^  says:  **The  statute  cannot  be  treated  as  conferring 
upon  the  assured  a  mere  personal  privilege  which  may  bo 
waived  or  qualified  by  agreement  It  has  a  broader  scope* 
It  molds  the  obligation  of  the  contract  into  conformity  with 
its  provisions,  and  establishes  the  rule  and  measure  of  tho 
*'^  insurer's  liability.  Terms  and  conditions  embraced  in 
the  policy  inconsistent  with  the  provisions  of  the  statute  ar» 
subordinate  to  it,  and  must  give  way." 

In  Wall  V.  Equitable  etc.  Soe.y  82  Fed.  Rep.  273,  Judge 
Brewer,  in  discussing  the  right  of  the  parties  to  waive  tho 
Missouri  statute  as  to  forfeiture  after  the  payment  of  two 
annual  premiums,  held  that  a  provision  in  h  policy  which 
required  three  annual  payments  before  the  insured  was  enti- 
tled to  temporary  insurance  was  void,  and  in  contravention 
of  the  statute. 

Keeping  in  view,  then,  the  manifest  purpose  of  our  legisla- 
ture to  give  greater  security  to  the  insured,  we  hold  that  it  i» 
not  competent  for  insurance  companies  under  this  statute  to 
avoid  their  fixed  liability  for  losses  on  real  property  by  agree- 
ing with  the  owner  to  denominate  it  personal  property,  and 
thus  by  a  mere  stroke  of  the  pen  deprive  its  owner  of  the  pro* 
tection  of  this  statute,  when  for  all  other  purposes  in  law  it  is 
real  estate. 

But,  secondly,  independent  of  the  policy  of  the  statute,  it 
is  clear  this  statute  was  enacted  for  the  benefit  of  the  insured, 
and  if  a  waiver  be  allowed,  it  ought  to  clearly  appear  that  it 
was  his  intention  to  give  up  the  protection  secured  by  the 
statute,  and  we  do  not  think  these  policies  evince  such  a 
design.  The  separate  valuation  is  the  only  foundation  for 
this  claim;  but  it  will  be  observed  that  it  nowhere  designates 
it  as  personal  property.  While  the  policy  specifies  the  prop* 
erty  insured  it  leaves  it  to  the  law  to  define  its  character, 
and,  by  the  description  given,  the  law  denominates  it  real 
property. 

Reading  the  whole  policy  together,  it  was,  after  all,  simply 
the  insurance  of  the  Waldron  mill,  and  not  the  several  ele* 
ments  that  went  to  cont<titute  it.    We  think  the  fair  and  rea- 
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«onabIe  oongtructioQ  of  the  policy  is  that  ^*  it  was  written 
on  real  property  aad  is  within  the  protection  of  the  statute. 

8.  Was  the  property  *'  wholly  destroyed/'  within  the  meaa* 
ing  of  section  6009  of  the  Revised  Statutes  of  1879? 

The  facts  themselves  largely  determine  this  question.  All 
iheproperty  insured,  the  mill  building  and  all  of  the  machin- 
ery in  it,  was  wholly  destroyed,  but  it  so  happened  that, 
pending  the  repairs.  Sage  had  removed  a  part  of  the  machin- 
ery, and  stored  it  in  another  building  which  was  not  exposed 
to  the  fire.  The  portion  tims  saved  was  found  by  the  circuit 
court  to  be  of  the  value  of  three  hundred  and  eighty  dollars* 
Does  the  fact  that  this  small  amount  was  not  destroyedi 
under  the  circumstances,  take  the  lose  out  of  the  statute? 
The  property  was  valued  at  eight  thousand  four  hundred 
dollars  in  the  poh'cies,  and  the  right  to  repair  and  make  im- 
provements  was  expressly  given.  This  small  amount  of 
machinery  was  removed  for  a  legitimate  purpose,  and  in 
etrict  accordance  with  the  terms  of  the  policies,  and  was  a 
meretrifie  compared  to  the  whole.  Had  it  been  in  the  mill 
at  the  time  of  the  fire  and  been  saved  by  the  exertion  of  the 
owner  or  his  neighbors,  would  it  have  been  a  total  loss?  It 
seems  to  us  there  ought  to  be  but  one  answer  to  this  conten* 
tion. 

If  defendant's  contention  be  carried  to  its  logical  conolo- 
eion,if  a  manufacturer  should  be  compelled  to  remove  a  piece 
of  his  machinery  and  send  it  to  a  repairer,  and  his  mill  burn 
before  its  return,  it  would  not  be  within  the  protection  of  the 
statute. 

The  terms  of  purchase  by  Sage  from  Havens  stipulated  fiir 
a  change  to  a  roller-mill.  If,  in  effecting  this  change,  some 
of  the  old  machinery  was  useless,  and  not  adapted  to  the 
roller  process,  and  had  been  stored  in  this  other  building 
pending  the  repairs,  and  the  mill  had  burned  with  all  the 
remaining  machinery,  would  it  be  seriously  contended  that  it 
was  not  a  total  loss?  Surely  ^*  not  The  useless  machin* 
ery  that  was  not  exposed  to  the  risk  would  reduce  the  Tala« 
ation  to  that  extent,  but  certainly  would  not  affect  the  risk 
otherwise. 

We  do  not  think  that  the  question  of  partial  loss  oan  arise 
tinder  these  circumstances.  All  the  property  covered  by  the 
policy  at  the  time  of  the  fire  was  wholly  destroyed.  The 
property  insured  was  a  mill,  and  the  fire  destroyed  its  iden* 
iity  and  specific  character  as  such. 
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The  words  '^  wholly  destroyed  **  have  been  placed  in  stat- 
tttes  like  this  in  many  of  the  states  of  the  union,  and,  so  far 
«8  we  have  been  able  to  find,  the  construction  appears  to  bo 
tiniform  that,  as  applied  to  buildings,  they  mean  totally 
destroyed  as  a  building,  although  there  is  not  an  absolute 
extinction  of  all  its  parts. 

It  matters  not  that  some  debris  remains  which  may  bo 
useful  or  valuable  for  some  purposes.  Such  was  the  con- 
etruction  given  in  the  subjoined  cases,  and  such  is  our  con« 
fitruclion:  Williams  v.  Hartford  Ins.  Oo.^  54  Cal.  442;  86 
Am.  Rep.  77;  Seyk  v.  Miller's  Nat.  Ins.  Co.,  74  Wis.  67;  Bar^ 
nard  v.  National  Fire  Ins.  Co.j  88  Mo.  App.  106;  Oshkosh  etc 
Co.  V.  Mercantile  Ins.  Co.y  31  Fed.  Rep.  200;  Qlohe  Ins.  Co.  ▼• 
Sherlock^  25  Ohio  St.  59;  WaUerstein  v.  Columbian  Ins.  Co.^ 
44  N.  Y.  204;  4  Am.  Rep.  664;  Insurance  Co.  T.  Fogarty,  19 
Wall.  640. 

We  think  the  circuit  court  erred  in  not  applying  section 
6009  of  the  Revised  Statutes  of  1879  to  the  facts,  and  in  not 
holding  that  the  aggregate  of  the  policies  conclusively  fixed 
the  value  of  the  mill  and  machinery  and  the  measure  of 
damages,  less  the  sum  of  three  huodred  and  eighty  dollars, 
the  amount  of  machinery  not  exposed  to  the  fire:  1  Wood  on 
Insurance,  100;  Lewis  v.  Rupker^  2  Burr.  1167.  As  the  cir* 
cuit  court  found  the  insured  had  complied  with  all  the  con« 
ditions  on  their  part,  and  the  only  question  being  whether 
the  statute  applied,  it  would  appear  unnecessary  to  put  the 
parties  to  the  cost  of  another  trial;  hence  the  judgment  is 
reversed,  with  directions  to  ^^^  the  circuit  court  to  render  a 
decree  for  the  aggregate  amount  of  said  policies,  less  three 
hundred  and  eighty  dollars,  with  interest  at  six  per  cent 
thereon  from  the  time  of  filing  the  cross-bill  by  Sage  and  his 
assignees,  and  distribute  the  fund  as  the  rights  of  the  plain- 
tiffs and  Sage,  McAdams,  and  Harrington  to  the  same  shall 
appear. 

Black,  C.  J.,  Bbaob,  BubgbsSi  Maofablah%  and  Bhb»* 
WOOD,  JJ.,  concur. 

Babclat,  J.,  dissents. 

iNsoBAKoa— Ck>NciniRi]iT  PoLtons^VAuni  ov  Pftomrrr.— Whevs 
warrant  polioMs  of  iDtoranoe  on  property  afterward  destroyed  were  writtea 
with  the  eoment  of  the  respective  oompaniee  the  aggregate  amoant  of  saeh 
inraranoe  writtea  in  the  policies  is  the  valae  of  the  property  as  stipulated 
la  each  polioy,  and  mast  be  regarded  at  oonclnsive  under  the  WUoonsia 
AM.  81^  Kap..  Vol.  XLV.— t7 
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•latata^  which  must  ha  regarded  M  »  part  of  the  oontraot:  Oahiosh  Oa§  etc 
Co,  T.  Oermania  tic  Im.  Co.,  71  WU.  454;  6  Am.  St  Rep.  233,  and  note. 
8ee  BeUlf  r.  rrankiin  Im.  Cb.,  43  Wis.  449;  28  Am.  Repb  552L 

Iksitbamgb — "  Total  DnranonoH"  Ddinbd. — In  case  of  insoranoo  npon 
n  huilding,  if  the  bnilding  losea  ita  identity  and  epeoific  oharaoter  by  firo, 
although  a  large  part  of  the  walls  and  tome  of  the  iron  attached  thereto  aro 
left  standing,  it  is  a  "total  destraotion**  within  the  meaning  of  the  policys 
WUBamM  y.  Hartford  /ns.  0^»  64  OaL  442;  35  Am.  Bap.  77.  If  a  baUding 
has  lost  ita  identity  and  specific  character,  and  has  become  unfit  for  nse  by 
fire,  it  is  a  total  losss  Haaiburg  €te.  /nt.  Ob.  ▼•  OarUnffUm,  M  Tex.  108;  09 
Am.  Deo.  613. 

IiiguBAiioji  ON  Real  and  Pxbsoval  pBoraBTT— DxYisiBiuTr.^Ii  n 
policy  indndes  real  property  and  also  personal  property  hi  the  same  bnild* 
ing  hereon,  the  risk  being  distribnted,  m  misrepresentation  ia  respect  to 
the  buildings,  and  which  aydds  the  insurance  thereon,  alio  ayotds  it  as  to 
the  personal  property:  Stevetu  y.  Queen  In§»  Co.,  81  Wit.  886;  28  Am.  St* 
Bep.  906,  and  note;  but  see  IKfrmon  Ine.  Co.  y.  Tori,  48  Kan.  488;80  Am. 
St  Bep.  813^  and  State  /ns.  Ob.  y.  Sdkreds,  27  Neb.  527|  2D  Am.  8t^  B^ 
680. 

FnTPHtfl  MAOHiyptT.— Machinery  plaoed  is  afaetory  with  the  inten- 
tion that  it  shall  remaia  aa  a  part  thereof  though  attached  by  sorews  so 
that  it  may  be  remoyed,  becomes  a  permanent  fixtorei  It/teU  y.  JbrmtrtT 
NmL  Bmk,  148  01.  168;  89  Am.  8t^  Bep.  166^  and  note.  8m  Iha  sola  to 
Lomak^g Irm iifc  Worker.  WeUker^90  Am.  8tL  Bapw 401. 
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Health  Dbpabtmbnt  t;.  Bbotob. 

(145  NlW  TOBK,  S2.) 
As  Aor  TO  BB    JuSTIflBD  AB  AB    EXBROISB  OV  THB   PoUOB    PoWBB  of  B 

state  mnst  tend  in  m  degree  that  is  peroeptible  and  dear  toward  tiiB 
preservation  of  the  lives^  the  health,  the  morals,  and  the  welfare  of  tiiB 
eommnnity.  It  must  not  be  exercised  ostensibly  in  faror  of  the  pro- 
motion of  some  such  objeot  while  in  reality  it  is  an  evasion  thereof,  and 
lor  a  distinct  aod  different  purpose^  and  the  ooorts  will  not  be  prevented 
from  looking  at  the  tme  character  of  the  act  as  developed  by  its  provi* 
sions  by  any  statement  in  the  act  itself,  or  in  its  title  showing  that  il 
was  ostensibly  for  some  objeot  within  the  polios  power. 

OoBarmrrioBAL  Law— Riort  to  a  Hbabiko. — ^Li  enacting  what  shall  bt 
done  by  a  citisen  for  the  purposes  of  promoting  the  public  health  aad 
safety  it  is  not  nsnally  necessary  to  the  validity  of  the  legislation  npoa 
that  subject  that  he  shall  be  heard  before  ha  is  bound  to  comply  with 
the  direction  of  the  legislation* 

CSoBBTiTDTioNAi.  Law— PouoB  PowKB.->-Laws  and  regnlations  of  a  polios 
nature,  though  they  may  obstruct  the  enjoyment  of  individual  rights, 
ars  not  nncoustitutional,  though  no  provision  is  made  for  eompensatioB 
for  such  obstruction. 

OoBnrruTiovAL  Law.— Thb  Fact  that  a  Pkrsob  VLunr  Ibcub  Bxtbhsbi 
in  complying  with  a  law,  and  that  he  is  nob  entitled  to  a  hearing  before 
becoming  liable  to  incur  such  expense^  does  not  render  such  law  nncon- 
stitutioual  if  it  is  an  exercise  of  the  police  power  of  the  state. 

CORflTlTUTlOKAL  LaW— PoUOB    PoWKB — RsQUIBBMBNT    THAT    TbBBMBBT 

Ho(78B8  Shall  havb  a  Watbh  Sufflt. — A  statute  requiring  that 
tenement  houses  shall  have  water  famished  in  sufficient  quantity  at 
coe  or  more  places  on  each  floor  occupied,  or  intended  to  be  occupied, 
by  one  or  more  families,  and  all  tenement  houses  shall  be  furnished 
with  a  like  supply  of  water  by  the  owners  thereof  wherever  they  shaU 
be  directed  to  do  so  by  the  board  of  health,  is  a  justifiable  and  valid 
exercise  of  the  police  power  with  respect  both  to  tiie  public  health  and 
the  public  safety. 
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Action  in  which  the  plaintiff  sought  to  recover  a  penalt7 
imposed  by  the  legislature  for  violating  a  statute  in  not  sup* 
plying  water  in  several  tenement  hoases  owned  by  the  defend* 
ant.  The  statute  under  which  the  right  to  recovery  was 
claimed  is  as  follows:  **Sec.  663.  Every  such  house  erected 
ifcfter  May  14,  1867,  or  converted,  •  •  •  •  shall  have  Croton  or 
other  water  furnished  in  sufficient  quantity  at  one  or  more 
p}aces  on  each  floor,  occupied,  or  intended  to  be  occupied,  by 
one  or  more  families;  and  all  tenement  hoases  shall  be  fur- 
nished with  a  like  supply  of  water  by  the  owners  thereof 
whenever  they  shall  be  directed  so  to  do  by  the  board  of 
health.  But  a  failure  in  the  general  supply  of  water  by  the 
city  authorities  shall  not  be  construed  to  be  a  failure  on  the 
part  of  the  owner,  provided  that  proper  and  suitable  appli- 
ances  to  receive  and  distribute  such  water  are  placed  in 
said  house;  provided^  that  the  board  of  health  shall  see  to 
it  that  all  tenement  houses  are  so  supplied  before  January 
'first,  eighteen  hundred  and  eighty-nine."  The  houses  of  de- 
fendant were  numbered  77  and  84  Charlton  street.  They 
were  originally  constructed  as  dwelling-houses,  and  had  never 
been  altered  in  their  internal  arrangement,  and  on  this  account 
it  was  claimed  they  were  not  tenement  houses,  though,  as  a 
matter  of  fact,  they  were  occupied  by  tenants,  there  being 
three  families  in  one  and  six  families  in  the  other.  The  de- 
fendant at  the  trial  sought  to  introduce  testimony  as  to  the 
necessary  cost  of  complying  with  the  directions  of  the  board 
of  health.  The  evidence  was  excluded  and  a  judgment  ren- 
dered in  favor  of  the  plaintiff,  from  which  the  defendant 
Appealed. 

Boger  Foster^  for  the  appellant. 

S,  P.  Nash^  for  the  respondents. 

**  Peckham,  J.    The  recovery  in  this  case  Is  founded 

tipon  that  portion  of  the  Consolidation  Act  which  requires 
that  all  houses  of  a  certain  description,  upon  the  direction  of 
the  board  of  health,  shall  be  provided  with  Croton  or  other 
water  in  '*  sufficient  quantity  at  one  or  more  plabes  on  each 
floor  occupied,  or  intended  to  be  occupied,  by  one  or  more 
families.  The  defendant,  among  other  things,  alleges  as  a 
defense  that  the  order  of  the  board  of  health  directing  the 
defendant  to  furnish  the  water  as  provided  by  the  statute  was 
made  without  notice  to  it,  and  that,  as  it  could  not  be  com- 
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plied  with,  excepting  by  the  expenditure  of  a  considerable 
amount  of  money,  the  result  would  be  to  deprive  the  defend* 
ant  of  its  property  without  a  hearing  and  an  opportunity  to 
show  what  defense  it  might  have,  and  that  it  in  fact  deprived 
the  defendant  of  its  property  without  due  process  of  law. 
There  was  no  arrangement  in  either  of  these  houses  in  ques- 
tion for  the  supplying  of  the  Croton  or  other  water  to  the 
occupants  of  encli  floor  at  the  time  when  the  order  of  the 
board  of  health  was  made;  such  order  could  not,  therefore, 
be  complied  with  on  the  part  of  the  defendant  without  the 
expenditure  of  money  for  that  purpose.  That  fact  must  be 
assumed,  and  even  upon  that  assumption  we  do  not  think 
the  act  is  invalid  on  the  alleged  ground  that  it  deprives  the 
defendant,  if  enforced,  of  its  property  without  due  process  of 
law.  The  act  must  be  sustained,  if  at  all,  as  an  exercise  of 
the  police  power  of  the  state.  It  has  frequently  been  said 
that  it  is  difiScult  to  give  any  exact  definition  which  shall 
properly  limit  and  describe  such  power.  It  must  be  exer- 
cised subject  to  the  provisions  of  both  the  federal  and  state 
constitutions,  and  the  law  passed  in  the  exercise  of  such 
power  must  tend  in  a  degree  that  is  perceptible  and  clear 
toward  the  preservation  of  the  lives,  the  health,  the  morals, 
or  the  welfare  of  the  community,  as  those  words  have  been 
used  and  construed  in  many  cases  heretofore  decided.  Nu- 
merous cases  have  arisen  in  this  state  where  the  power  of  the 
legislature  was  questioned,  and  where  the  exercise  of  that 
power  was  affirmed  or  denied  for  the  reasons  given  therein: 
See  People  v.  Marx,  99  N.  Y.  377;  52  Am.  Rep.  34;  Matter  of 
Jacobs,  98  N.  Y.  98;  50  Am.  Rep.  636;  People  y.  OiUeon,  109 
N.  Y.  889;  4  Am.  St.  Rep.  465;  People  v.  Areneberg,  105  N.  Y, 
123;  59  Am.  Rep.  483,  and  many  cases  cited  in  these  cases. 
See,  also.  Slaughter  House  cases,  16  Wall.  86,  62;  Barbier  ▼• 
Connolly,  113  U.  S.  27;  New  Orleans  Oas  Co.  v.  Louisiana  Light 
Co.,  115  *•  U.  S.  650;  Boston  Beer  Co.  v.  MassachuseUs,  97  U.  8. 
25.  The  act  must  tend  in  some  appreciable  and  clear  way 
toward  the  accomplishment  of  some  one  of  the  purposes 
which  the' legislature  has  the  right  to  accomplish  under  the 
exercise  of  the  police  power.  It  must  not  be  exercised  osten- 
sibly in  favor  of  the  promotion  of  some  such  object  while 
really  it  is  an  evasion  thereof,  and  for  a  distinct  and  totally 
different  purpose,  and  the  courts  will  not  be  prevented  from 
looking  at  the  true  character  of  the  act  as  developed  by  its 
provisions  by  any  statement  in  the  act  itself  or  in  its  title 
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showing  that  it  was  ostensibly  passed  for  some  object  within 
the  police  power.  The  court  most  be  enabled  to  see  some 
elear  and  real  connection  between  the  assumed  purpose  of 
the  law  and  the  actual  provisions  thereof,  and  it  must  see 
that  the  latter  do  tend  in  some  plain  and  appreciable  manner 
toward  the  accomplishment  of  some  of  the  objects  for  which 
the  legislature  may  use  this  power. 

1.  Assuming  that  this  act  is  a  proper  exercise  of  the  power 
in  its  general  features,  we  do  not  think  that  it  can  be  regarded 
as  invalid  because  of  the  fact  that  it  will  cost  money  to  com- 
ply with  the  order  of  the  board  for  which  the  owner  is  to  re- 
ceive no  compensation,  or  because  the  board  is  entitled  to 
make  the  order  under  the  provisions  of  the  act  without  notice 
to  and  a  hearing  of  the  defendant.  As  to  the  latter  objection 
it  may  be  said  that,  in  enacting  what  shall  be  done  by  the 
citizen  for  the  purpose  of  promoting  the  public  health  and 
safety,  it  is  not  usually  necessary  to  the  validity  of  legislation 
upon  that  subject  that  he  shall  be  heard  before  he  is  bound 
to  comply  with  the  direction  of  the  legislature:  People  v. 
Board  of  Health,  140  N.  Y.  1,  6;  37  Am.  St  Rep.  622.  The 
legislature  has  power  and  has  exercised  it  in  countless  in- 
stances to  enact  general  laws  upon  the  subject  of  the  public 
health  or  safety  without  providing  that  the  parties  who  are  to 
be  affected  by  those  laws  shall  first  be  heard  before  they  shall 
take  e£fect  in  any  particular  case.  So  far  as  this  objection  of 
want  of  notice  is  concerned  the  case  is  not  materially  altered 
in  principle  from  what  it  would  have  been  if  the  legislature 
had  enacted  a  general  law  that  all  owners  ^^  of  tenement 
houses  should,  within  a  certain  period  named  in  the  act,  fur« 
nish  the  water  as  directed.  Indeed,  this  act  does  contain 
such  a  provision,  but  the  plaintiff  has  not  proceeded  under 
it.  If  in  such  case  the  enforcement  of  the  direct  command 
of  the  legislature  were  not  to  be  preceded  by  any  hearing  on 
the  part  of  any  owner  of  a  tenement  house  no  provision  of 
the  state  or  federal  constitution  would  be  violated.  The  fact 
that  the  legislature  has  chosen  to  delegate  a  certain  portion 
of  its  power  to  the  board  of  health,  and  to  enact  that  the 
owners  of  certain  tenement  houses  should  be  compelled  to 
furnish  this  water  after  the  board  of  health  had  so  directed, 
would  not  alter  the  principle,  nor  would  it  be  necessary  to 
provide  that  the  board  should  give  notice  and  afford  a  hear- 
ing to  the  owner  before  it  made  such  order.  I  have  never 
understood  that  it  was  necessary  that  any  notice  should  be 
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given,  under  such  circnmBtanceSi  before  a  provision  of  this 
nature  could  be  carried  out 

As  to  the  other  objection,  no  one  would  contend  that  the 
amount  of  the  expenditure  which  an  act  of  this  kind  maj 
cause,  whether  with  or  without  a  hearing,  is  within  the  abso^ 
lute  discretion  of  the  legislature.  It  cannot  be  claimed  that 
it  would  have  the  right,  even  under  the  exercise  of  the  police 
power,  to  command  the  doing  of  some  act  by  the  owner  of 
property  and  for  the  purpose  of  carrying  out  some  provision 
of  law,  which  act  could  only  be  performed  by  the  expendi- 
ture of  a  large  and  unreasonable  amount  of  money  on  the 
part  of  the  owner.  If  such  excessive  demand  were  made  the 
act  would  without  doubi  violate  the  constitutional  rights  of 
the  individual.  The  exaction  must  not  alone  be  reasonable, 
when  compared  with  the  amount  of  the  work  or  the  character 
of  the  improvement  demanded;  the  improvement  or  work 
must  in  itself  be  a  reasonable,  proper,  and  fair  exaction  when 
considered  with  reference  to  the  object  to  be  attained.  If  the 
expense  to  the  individual  under  such  circumstances  would 
amount  to  a  very  large  and  unreasonable  sum  that  fact 
would  be  a  most  material  one  in  deciding  whether  the  method 
or  means  adopted  for  the  attainment  of  the  main  object  were 
or  were  not  an  unreasonable  ^'  demand  upon  the  individual 
for  the  benefit  of  the  public.  Of  this  the  courts  must,  within 
proper  limits,  be  the  judges.  We  may  own  our  property 
absolutely  and  yet  it  is  subject  to  the  proper  exercise  of  the 
police  power.  We  have  surrendered  to  that  extent  our  right 
to  its  unrestricted  use.  It  must  be  so  used  as  not  improp- 
erly to  cause  harm  to  our  neighbor,  including  in  that  descrip* 
tion  the  public  generally.  There  are  sometimes  necessary 
expenses  which  inevitably  grow  out  of  the  use  to  which  we 
may  put  our  property  and  which  we  must  incur,  either  vol* 
untarily  or  else  under  the  direction  of  the  legislature,  in 
order  that  the  general  health,  safety,  or  welfare  may  be  con- 
served. The  legislature,  in  the  exercise  of  this  power,  may 
direct  that  certain  improvements  shall  be  made  in  existing 
houses  at  the  owners'  expense,  so  that  the  health  and  safety 
of  the  occupants,  and  of  the  public  through  them,  may  be 
guarded.  These  exactions  must  be  regarded  as  legal  so  long 
as  they  bear  equally  upon  all  members  of  the  same  class, 
and  their  cost  does  not  exceed  what  may  be  termed. one  of 
the  conditions  upon  which  individual  property  is  held.  It 
must  not  be  an  unreasonable  exaction  either  with  reference 
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to  its  nature  or  its  cost.  Within  this  reasonable  restriction 
the  power  of  the  state  may,  by  police  regulations,  so  direct 
the  use  and  enjoyment  of  the  property  of  the  citizen  that  it 
shall  not  prove  pernicious  to  his  neighbors  or  to  the  public 
generally.  The  difference  between  what  is  and  what  is  not 
reasonable  frequently  eonstitutes  the  dividing  line  between 
a  valid  and  void  enactment  by  the  legislature  in  the  exercise 
of  its  police  power.  In  commenting  on  the  difference  of 
degree  in  any  given  case  which  would  render  an  act  valid  or 
otherwise,  Mr.  Justice  Holmes,  in  Rideoui  v.  Knox^  148  Mass* 
868,  12  Am.  St.  Rep.  560,  speaking  for  the  supreme  court  of 
Massachusetts,  said:  '*  It  may  be  said  that  the  difference  is 
only  one  of  degree;  most  differences  are  when  nicely  ana- 
lyzed. At  any  rate,  difference  of  degree  is  one  of  the  dis- 
tinctions by  which  the  right  of  the  legislature  to  exercise 
police  power  is  determined.  Some  small  limitations  of  pre- 
viously existing  rights  incident  to  property  may  be  imposed 
for  the  sake  of  preventing  a  manifest  evil;  larger  ^*  onea 
could  not  be  except  by  the  exercise  of  the  right  of  eminent 
domain'';  Rideoui  v.  Knox,  148  Mass.  868,  872;  12  Am.  St. 
Rep.  560.  See,  also,  Miller  v.  Horion,  152  Mass.  540,  647;  23 
Am.  St.  Rep.  850.    The  case  of  SiuaH  v.  Palmer^  74  N.  Y. 

183,  80  Am.  Rep.  289,  is  an  example  of  the  exercise  of  the 
taxing  power  of  the  state  and  other  oonsiderations  obtain 
in  such  cases. 

Laws  and  regulations  of  a  police  nature,  though  they  may 
disturb  the  enjoyment  of  individual  rights,  are  not  unconsti* 
tutional,  though  no  provision  is  made  for  compensation  for 
such  disturbances.  They  do  not  appropriate  private  property 
for  public  use,  but  simply  regulate  its  use  and  enjoyment  by 
the  owner.  If  he  suffer  injury  it  is  either  damnum  aiaque 
injuria^  or,  in  the  theory  of  the  law,  he  is  compensated  for  it 
by  sharing  in  the  general  benefits  which  the  regulations  are 
intended  and  calculated  to  secure:  1  Dillon  on  Municipal 
Corporations,  4th  ed.,  seo.  141,  and  note  2;  Commonwealth  v. 
Alger^  7  Cush.  83,  84,  86;  Baker  v.  City  of  Boston,  12  Pick» 

184,  193;  22  Am.  Dec.  421;  Clark  v.  Mayor  of  Syraeuu,  13 
Barb.  82,  86.  The  state,  or  its  agent  in  enforcing  its  man* 
date,  takes  no  property  of  the  citizen  when  it  simply  directs 
the  making  of  these  improvements.  As  a  result  thereof  the 
individual  is  put  to  some  expense  in  complying  with  the  law, 
by  paying  mechanics  or  other  laborers  to  do  that  which  the 
law  enjoins  upon  the  owner,  but,  so  long  as  the  amount  ex-^ 
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acted  is  limited  as  stated,  the  property  of  the  citizen  has  not 
been  taken  in  any  constitutional  sense  without  due  process 
(tf  law. 

Instances  are  numerous  of  the  passage  of  laws  which  entail 
expense  on  the  part  of  those  who  must  comply  with  them^ 
and  where  such  expense  must  be  borne  by  them  without 
any  hearing  or  compensation  because  of  the  provisions  of  the 
law:  Thorpe  v.  Rutland  etc.  R.  R.  Co.,  27  Vt,  140-152;  62  Am. 
Dec.  625.  One  of  the  late  instances  of  this  kind  of  legislation 
IS  to  be  found  in  the  law  regulating  manufacturing  establish- 
ments: Laws  of  1887|  a  462.  The  provisions  of  that  act 
could  not  be  carried  out  without  the  expenditure  of  a  consid* 
erable  sum  by  the  owners  of  a  then  existing  factory.  Hand* 
rails  to  stairs,  hoisting-shafts  to  be  inclosed,  automatic  doors 
to  elevators,  automatic  shifters  for  throwing  off  belts  or  pul* 
leys,  and  fire  ^^  escapes  on  the  outside  of  certain  factories, 
all  these  were  required  by  the  legislature  from  such  owner, 
and  without  any  direct  compensation  to  him  for  such  expen* 
diture.  Has  the  legislature  no  right  to  enact  laws  such  ae 
this  statute  regarding  factories  unless  limited  to  factories  to 
be  thereafter  built?  Because  the  factory  was  already  built 
when  the  act  was  passed,  was  it  beyond  the  legislative  power 
to  provide  such  safeguards  to  life  and  health  as  against  all 
owners  of  such  property  unless  upon  the  condition  that  these 
expenditures  to  be  incurred  should  ultimately  come  out  of 
the  public  purse?  I  think  to  so  hold  would  be  te  run  coun* 
ter  to  the  general  course  of  decisions  regarding  the  validity 
of  laws  of  this  character,  and  to  mistake  the  foundation  upon 
which  they  are  placed:  Coates  v.  Mayor  etc.,  7  Cow.  585,  604; 
Cooley's  Constitutional  Limitations,  5th  ed.,  o.  16,  p.  706. 

Any  one  in  a  crowded  city  who  desires  to  erect  a  building 
is  subject  at  every  turn  almost  to  the  exactions  of  the  law  in 
regard  to  provisions  for  health,  for  safety  from  fire,  and  for 
other  purposes.  He  is  not  permitted  to  build  of  certain 
materials  within  certain  districts,  because,  though  the  mate- 
rials  may  be  inexpensive,  they  are  inflammable,  and  he 
must  build  in  a  certain  manner.  Theaters  and  hotels  are 
to  be  built  in  accordance  with  plans  to  be  inspected  and 
approved  by  the  agents  of  the  city;  other  public  buildings 
also;  and  private  dwellings  within  certain  districts  are  sub- 
ject to  the  same  supervision,  and  in  carrying  out  all  these 
various  acts  the  owner  is  subjected  to  an  expense  much 
greater  than  would  have  been  necessary  to  have  completed 
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his  building  if  Hot  compelled  to  complete  it  in  the  manner 
of  the  materials  and  under  the  circumstances  prescribed 
hj  various  acts  of  the  legislature.  And  jet  he  has  never 
had  a  hearing  in  any  one  of  these  cases,  nor  does  he  receive 
any  compensation  for  the  increased  expense  of  his  building. 
Tendered  necessary  in  order  to  comply  with  the  police  reg- 
ulations. I  do  not  see  that  the  principle  is  substantially 
.altered  where  the  case  is  one  of  an  existing  building,  and  it 
is  to  be  subjected  to  certain  alterations  for  the  purpose  of 
rendering  it  either  less  exposed  to  the  dangers  from  fires  or 
^'  its  occupants  more  secure  from  disease.  In  both  cases 
the  object  must  be  within  some  of  the  acknowledged  purposes 
of  the  police  power,  and  such  purpose  must  be  possible  of 
accomplishment  at  some  reasonable  cost,  regard  being  had 
all  all  the  surrounding  circumstances.  There  might  at  first 
seem  to  be  some  difiference  as  to  the  principle  which  ob- 
'  tained  in  enacting  conditions  upon  complying  with  which  the 
owner  might  be  permitted  to  erect  a  structure  within  the 
limits  of  a  city  or  village,  or  for  certain  purposes,  and  the  en- 
actment  of  provisions  which  would  necessitate  the  alteration 
of  structures  already  in  existence.  In  the  first  case  it  might 
be  urged  that  the  discretion  of  the  legislature  in  enacting 
conditions  for  buildings  might  be  more  extensive,  because 
the  owner  would  be  under  no  necessity  of  building;  it  would 
be  a  matter  of  choice  and  not  of  compulsion,  and  in  choos- 
ing to  build  it  might  be  said  that  he  accepted  the  condition, 
while  in  the  second  case  he  would  have  no  choice  and  would 
be  compelled  to  alter  or  improve  the  existing  building  as 
-directed  by  law.  The  difference,  however,  is,  as  it  seems  to 
tne,  really  not  one  of  principle,  but  only  of  circumstances. 
Although  the  owner  in  the  one  case  is  not  compelled  to  build, 
yet  he  is  limited  in  the  use  to  which  he  may  put  his  prop* 
«rty  by  the  provisions  of  the  law.  He  cannot  build  as  he 
wishes  to,  unless  upon  the  condition  of  a  compliance  with  the 
law,  and  he  may  very  probably  be  so  situated,  as  to  location 
of  property  and  in  other  ways,  that  it  is  really  a  necessity 
for  him  to  use  his  property  in  the  way  proposed,  and  which 
he  cannot  do  without  expending  considerable  sums  above 
what  lie  otherwise  would  be  called  upon  to  do  in  order  to 
oomply  with  those  provisions.  They  must,  therefore,  be  rea- 
sonable, as  already  stated.  When  one's  use  of  his  property 
is  thus  circumscribed  and  limited,  what  might  otherwise  be 
called  his  rights  are  plainly  interfered  with,  andthe  justifioa- 
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tion  therefor  can  only  be  found  in  this  police  power.  So, 
when  the  owner  of  an  existing  structure  is  oalled  upon  to 
make  such  alterations,  while  the  necessity  may  seem  to  bo 
more  plainly  present,  still  it  may  exist  in  both  cases,  and  the 
only  justification  in  either  is  the  same.  ^  Under  the  police 
power  persons  and  property  are  subjected  to  all  kinds  of  re- 
straints and  burdens  in  order  to  secure  the  general  comfort 
and  health  of  the  public. 

The  citizen  cannot,  under  this  act,  be  punished  in  any  way, 
nor  can  any  penalty  be  recovered  from  him  for  an  alleged 
noncompliance  with  any  of  its  provisions,  or  with  any  order 
of  the  board  of  health  without  a  trial.  The  punishment  or 
penalties  provided  for  in  section  665  cannot  be  enforced  with- 
out a  trial  under  due  process  of  law,  and  upon  such  trial  he 
has  an  opportunity  to  show  whatever  facts  would  constitute 
a  defense  to  the  charge;  to  show,  in  other  words,  that  he  did 
not  violate  the  statute  or  the  order  of  the  board,  or  that  the 
statute  itself  or  the  order  was  unreasonable  and  illegal.  He 
might  show  that  the  house  in  question  was  not  a  tenement 
house  within  the  provision  of  the  act,  or  that  there  was  a 
supply  of  water  as  provided  for  by  the  act,  or  any  other  fact 
which  would  show  that  he  had  not  been  guilty  of  an  offense 
with  regard  to  the  act:  City  of  Salem  v.  Extern  R.  R,  Co.^  98 
Mass.  431,  447;  96  Am.  Dec.  650. 

The  mere  fact,  however,  that  the  law  cannot  be  enforced 
without  causing  expense  to  the  citizen  who  comes  within  its 
provisions  furnishes  no  constitutional  obstacle  to  such  enforce- 
ment, even  without  previous  notice  to  and  a  hearing  of  the 
citizen.  What  is  the  propriety  of  a  hearing  and  what  would 
be  its  purpose?  His  property  is  not  taken  without  due  pro- 
cess of  law,  within  any  constitutional  sense  when  the  enforced 
compliance  with  certain  provisions  of  the  statute  may  result 
in  some  reasonable  expense  to  himself.  Any  defense  which 
he  may  have  is  available  upon  any  attempt  to  punish  him  or 
to  enforce  the  provisions  of  the  law. 

An  act  of  the  legislature  of  Massachusetts  which  provided 
that  every  building  in  Boston  used  as  a  dwelling-house,  situ- 
ated on  a  street  in  which  there  was  a  public  sewer,  should 
have  sufficient  water-closets  connected  therewith,  was  held 
valid  as  to  existing  houses,  and  applied  in  its  penalties  to 
their  owners  if  such  houses  continued  without  the  closets 
after  its  passage:  Commonwealth  v.  Roberts^  155  Mass.  281, 
and  see  Train  v.  Boston  Disinfecting  Co.,  144  Mass.  529;  59  Am, 
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Rep.  lis.  No  notice  or  ^'  bearing  was  provided  for  in  the 
above  statute  as  to  water-closets  before  the  act  could  be  en» 
forced,  and  yet  to  enforce  it  would,  of  course,  cost  the  owner 
of  the  building  some  money.  The  same  may  be  said  as  to 
the  disinfecting  of  the  rags  in  above  case  in  144  Massachu- 
setts. If  the  citizen  be  charged  with  any  violation  of  such 
a  statute,  and  any  penalty  or  punishment  is  sought  or  at- 
tempted, then  is  the  time  for  a  hearing  and  then  is  the  time 
he  can  make  defense  if  any  he  may  have.  But  to  assert 
that  he  must  be  heard  before  the  authorities  assume  or  en- 
deavor to  act  under  and  to  enforce  the  law  as  against  him  is 
to  say,  in  substance,  that  each  citizen  is  to  be  heard  upon  the 
general  question  whether  it  is  right  to  enforce  the  law  in  his 
particular  case.  This  is  not  to  be  permitted:  Commonwealth 
V.  Alger^  7  Gush.  58,  104;  City  of  SaUm  v.  Eastern  R,  R.  Co.y 
98  Mass.  481,  448;  96  Am.  Dec.  650.  Every  thing  that  the 
individual  could  urge  upon  the  hearing,  if  given  prior  to  the 
attempted  enforcement  of  the  act  by  the  making  of  the  order 
in  question,  can  be  said  by  him  when  he  is  sued,  or  when  the 
attempt  is  made  to  punisli  him  for  the  alleged  violation  of 
the  law.  Upon  the  prior  hearing,  if  granted,  it  would  be  no 
defense  to  him  if  he  showed  that  the  law  could  not  be  com* 
plied  with  unless  at  some  reasonable  expense  to  himself. 
That  would  have  been  matter  to  urge  upon  the  legislature 
prior  to  the  enactment  of  the  statute,  as  a  question  of  reason- 
able  cost  and  of  public  policy:  Boston  etc.  R,  R.  Co.  v. 
County  Commr$.j  79  Me.  886, 398;  State  v.  Wabash  etc.  Ry.  Co.^ 
83  Mo.  144-149;  Thorpe  v.  Rutland  etc.  R.  JR.,  27  Vt  140,  149, 
156,  note;  62  Am.  Dec.  625. 

We  do  not  think  that  the  cost  of  making  the  improvements 
called  for  by  this  act  exceeds  the  limits  which  have  been 
defined,  assuming  the  amount  thereof  which  the  defendant 
offered  to  prove. 

This  is  not  the  case  of  a  proceeding  against  an  individual 
on  the  ground  of  the  maintenance  of  a  nuisance  by  him,  nor 
is  it  the  case  of  an  assumed  right  to  destroy  an  alleged 
nuisance,  without  any  other  proof  than  the  decision  of  the 
board  itself  (with  or  without  a  hearing)  that  the  thing  con- 
demned was  a  nuisanoe.  Nor  is  it  the  case  of  the  destructioo 
^  of  property  which  is,  In  fact,  a  nuisance,  without  compen- 
sation. Where  property  of  an  individual  is  to  be  condemned 
and  abated  as  a  nuisance  it  must  be  that,  somewhere  be- 
tween the  institution  of  the  proceedings  and  the  final  resulti 
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the  owner  shall  be  heard  in  the  oonrts  upon  that  question, 
or  else  that  he  shall  have  an  opportunity  when  calling  upon 
those  persons  who  destroyed  his  property  to  account  for  the 
flame  to  show  that  the  alleged  nuisance  was  not  one  in  fact. 
No  decision  of  a  board  of  healthy  even  if  made  on  a  hearing, 
«an  conclude  the  owner  upon  the  question  of  nuisance: 
People  V.  Board  of  Health,  140  N.  Y.  1;  87  Am.  St  Rep.  522; 
Board  of  Health  etc.  v.  Copcutt,  140  N.  Y.  12;  MMer  v.  Horton^ 
152  Mass.  540;  23  Am.  St.  Rep.  860;  Hutton  v.  City  of  Cam- 
den, 89  N.  J.  L.  122;  23  Am.  Rep.  208.  We  are,  therefore, 
of  the  opinion  that  the  act,  if  otherwise  valid,  is  not  open  to 
the  objection  that  it  violates  either  the  federal  or  state  con* 
fititution,  in  the  way  of  depriving  the  defendant  of  itfl  prop-' 
erty  without  due  process  of  law. 

2.  We  think  the  act  is  valid  as  an  exercise  of  the  police 
power  with  respect  to  the  public  health,  and  also  with  re- 
spect to  the  public  safety  regarding  fires  and  their  extinguish- 
ment. We  cannot  say,  as  a  legal  proposition,  that  it  tends 
only  to  the  convenience  of  the  tenants  in  regard  to  their  use 
of  water.  We  cannot  say  that  it  has  no  fair  and  plain  and 
direct  tendency  toward  the  promotion  of  the  public  health, 
or  toward  the  more  speedy  extinguishment  of  fires  in  crowded 
tenement  houses.  That  the  free  use  of  water,  especially  dur- 
ing the  summer  months,  tends  toward  the  healthful  condition 
of  the  body,  by  reason  of  the  increased  cleanliness  occasioned 
by  such  use,  there  can  be  no  reasonable  doubt.  The  supply 
of  water  to  the  general  public  in  a  city  has  become  not  only 
a  luxury,  but  an  absolute  necessity  for  the  maintenance  of 
the  public  health  and  safety.  The  city  of  New  York  itself 
has  spent  millions  upon  millions  of  dollars  for  the  purpose 
of  securing  this  great  boon  for  the  inhabitants  thereof.  The 
right  of  eminent  domain  in  the  taking  of  land  around  the 
flources  of  the  water  supply  has  been  granted  to  and  exercised 
by  that  city  to  a  very  large  ^'  extent,  so  that  all  sources  of 
flupply  of  this  necessity  of  life  should  be  rendered  as  free  from 
oontamination  and  danger  to  health  and  life  as  it  possibly 
oould  be.  This  use  of  the  water  is  not  confined,  so  far  as  the 
necessities  of  the  case  are  concerned,  to  the  public  hydrants. 
The  water  is  brought  into  the  city,  so  that  it  may  be  used  in 
•every  house  and  building  within  its  limits,  and  although  we 
may,  and,  indeed,  must,  admit  that  no  health  law  could  prao- 
tically  be  enforced  which  should  provide  that  every  individual 
inhabitant  of  the  tenement  houses  should  use  the  water,  yet 
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we  think  it  is  perfectly  clear  that  facilities  for  the  use  of  the 
water  will  almost  necessarily  be  followed  by  its  actual  use  in 
larger  quantities,  and  more  frequently  than  would  be  the  case 
without  sach  facilities,  and  to  the  great  benefit  of  the  health 
of  the  occupants  of  such  houses.  Those  occupants  reqmre 
it  more  even  than  their  more  favored  brethren  living  in  airy, 
larger,  more  spacious  and  luxurious  apartments.  Their 
health  is  matter  of  grave  public  concern.  The  legislature 
cannot  in  practice  enforce  a  law  so  as  to  make  a  man  wash 
himself;  but,  when  it  provides  facilities  therefor,  it  has  taken 
a  long  step  toward  the  accomplishment  of  that  object.  That 
dirt,  filth,  nastiness  in  general,  are  great  promoters  of  dis- 
ease, that  they  breed  pestilence  and  contagion,  sickness  and 
death,  cannot  be  successfully  denied.  There  is  scarcely  a 
dissent  from  the  general  belief  on  the  part  of  all  who  have 
studied  the  disease  that  cholera  is  essentially  a  filth  disease. 
The  so-called  ship  fever  or  jail  fever  arises  from  filth;  most 
diseases  are  aggravated  by  it.  That  opportunities,  conven* 
iences  for  the  use  of  water  in  these  tenement  houses  will 
unquestionably  tend  toward  and  be  followed  by  more  cleanly 
living  on  the  part  of  the  occupants  of  those  houses  cannot,  it 
seems  to  me,  admit  of  any  rational  doubt;  and,  if  so,  then 
the  law  which  provides  at  a  reasonable  cost  for  the  furnishing 
of  such  facilities  is  plainly  and  honestly  a  health  law. 

The  learned  counsel  for  the  defendant  asks  where  this  kind 
of  legislation  is  to  stop.  Would  it  be  contended  that  the 
owners  of  such  houses  could  be  compelled  to  furnish  each 
room  with  ^  a  bathtub,  and  all  the  appliances  that  are  to  be 
found  in  a  modern  and  well-appointed  hotel  ?  Is  there  to  be 
a  bathroom  and  water-closet  U>  each  room,  and  every  closet 
to  be  a  model  of  the  very  latest  improvement?  To  which  I 
should  answer,  certainly  not  That  would  be  so  clearly 
unreasonable  that  no  court,  in  my  belief,  could  be  found  which 
would  uphold  such  legislation,  and  it  seems  to  me  equally 
clear  that  no  legislature  could  be  found  that  would  enact  it. 
The  tenement  house  in  New  York  is  a  subject  of  very  great 
thought  and  anxiety  to  the  residents  of  that  city.  The  num* 
hers  of  people  that  live  in  such  houses,  their  size,  their  venti- 
lation, their  cleanliness,  their  liability  to  fires,  the  exposure 
of  their  occupants  to  contagious  diseases,  and  the  consequent 
spread  of  the  contagion  through  the  city  and  the  country, 
the  tendencies  to  immorality  and  crime  where  there  is  very 
dose  packing  of  human  beings  of  the  lower  order  in  intelli* 
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gence  and  morals — all  these  are  subjects  which  must  arouse 
the  attention  of  the  legislator,  and  which  it  behooves  him  t» 
see  to  in  order  that  such  laws  are  enacted  as  shall  directly 
tend  to  the  improvement  of  the  health,  safety,  and  morals  of 
those  men  and  women  that  are  to  be  found  in  such  honses. 
Some  legislation  upon  this  subject  can  only  be  carried  out  at 
the  public  expense,  while  some  may  be  properly  enforced  at 
the  expense  of  the  owner.  We  feel  that  we  ought  to  inspect 
with  very  great  care  any  law  in  regard  to  tenement  houses 
in  New  York,  and  to  hesitate  before  declaring  any  such  law 
invalid  so  long  as  it  seems  to  tend  plainly  in  the  direction 
we  have  spoken  of,  and  to  be  reasonable  in  its  provisions.  If 
we  can  see  that  the  object  of  this  law  is,  without  doubt,  the 
promotion  or  the  protection  of  the  health  of  the  inmates  of 
these  houses,  or  the  preservation  of  the  houses  themselves^ 
and  consequently  much  other  property  from  loss  or  destruo* 
tion  by  fire,  and,  if  the  act  can  be  enforced  at  a  reasonable 
cost  to  the  owner,  then,  in  our  opinion,  it  ought  to  be  sus* 
tained.  We  believe  this  statute  fulfills  these  conditions. 
We  think  that  in  this  case  it  is  not  a  mere  matter  of  con- 
venience of  the  tenants  as  to  where  they  shall  obtain  their 
supply  of  water.  Simple  convenience,  we  admit,  would  not 
authorize  ^^  the  passage  of  this  kind  of  legislation.  But 
where  it  is  obvious  that,  without  the  convenience  of  an  ap- 
pliance for  the  supply  of  water  on  the  various  floors  of  thes^ 
tenement  houses,  there  will  be  scarcely  any  but  the  most 
limited  and  scanty  use  of  the  water  itself,  which  must  be 
carried  from  the  yards  below,  and  when  we  must  admit 
that  the  free  use  of  water  tends  directly  and  immediately 
toward  the  sustaining  of  the  health  of  the  individualf  and 
the  prevention  of  disease  arising  from  filth  either  of  the  pb». 
son  or  in  the  surrounding  habitation,  then  we  must  conclude 
that  it  is  more  than  a  mere  matter  of  convenience  in  the  use 
of  water  which  is  involved  in  the  decision  of  this  case.  The 
absence  of  the  water  tends  directly  toward  the  breeding  of 
disease,  and  its  presence  is  healthful  and  humanizing. 

Looked  at  in  the  light  of  a  fire  law  and  the  act  is  also  valid. 
The  section  of  the  Consolidation  Act  in  question  belongs 
to  title  7,  which  treats  of  tenement  and  lodging  houses,  and 
various  provisions  are  made  in  the  preceding  sections  looking 
toward  the  prevention  and  the  prompt  extinguishment  of 
fires,  as  well  as  toward  the  protection  and  promotion  of  the 
liealth  of  the  occupants  of  such  houses.    And  it  seems  to  me 
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that  the  facility  for  the  extinguishment  of  fires  which  wonid 
result  from  the  presence  of  a  supply  of  water  on  each  floor 
of  these  houses  is  plain,  and  the  act  must  be  looked  upon 
as  a  means  for  securing  such  an  important  result  We  are 
inclined,  therefore,  to  the  belief  that  the  act  may  be  upheld 
under  both  branches  alike  as  a  health  law,  and  as  one  cal- 
oulated  to  prevent  destruction  of  property  from  fires  which 
might  otherwise  take  place.  The  act  is  somewhat  vague  as 
to  what  shall  be  regarded  as  a  sufficient  quantity  of  water  on 
each  floor,  but  it  must  have,  in  this  respect  as  in  others,  a  rea^ 
sonable  construction,  and  when  an  appliance  for  its  supply  is 
placed  on  a  floor  where  it  might  be  open  and  common  to  all 
those  on  that  floor,  and  easy  of  access,  and  the  supply  suffi- 
cient in  amount  for  general  domestic  purposes,  then  and  in 
such  case  there  would  be  a  full  compliance  with  the  provi- 
sions  of  the  act. 

**  Some  criticism  is  made  in  regard  to  the  wording  of  the 
order  of  the  board  of  health.  The  order  directed  that  suit- 
able appliances  to  receive  and  distribute  a  supply  of  water 
for  domestic  use  should  be  provided  at  these  various  houses, 
and  it  is  claimed  that  there  is  no  language  in  the  act  which 
requires  appliances  for  the  distribution  of  water,  nor  that  the 
water  shall  be  furnished  for  domestic  use.  The  act  provides 
that  the  water  shall  be  furnished  in  sufficient  quantity  at 
one  or  more  places  on  each  floor  occupied,  or  intended  to  be 
occupied,  by  one  or  more  families.  This  necessarily  requires 
some  appliance  for  that  purpose.  The  statute  must  also 
mean  that  the  water  is  to  be  provided  for  the  use  of  the  one 
or  more  families  that  are  to  be  occupants  of  the  floor,  and 
that  must  include  a  sufficient  quantity  of  water  for  domestio 
purposes. 

The  provision  in  the  law  that  the  water  shall  be  furnished 
in  sufficient  quantities  at  one  or  more  places  on  each  floor 
cannot  be  so  construed  as  to  leave  the  number  of  places  of 
supply  entirely  to  the  discretion  of  the  board  of  health.  As 
the  water  is  to  be  supplied  in  sufficient  quantity  for  domestio 
and  not  for  manufacturing  purposes,  when  that  point  is 
reached  the  law  is  satisfied.  Looking  at  the  purpose  of  the 
supply,  it  is,  as  I  have  said,  reasonably  apparent  that  one 
such  place  on  each  floor,  fairly  accessible  to  all  the  occupants 
of  the  floor,  would  be  all  that  could  usually  and  reasonably 
be  required,  and  any  thing  further  would  be  unreasonable, 
and,  therefore,  beyond  the  power  of  the  board  to  order.    Ths 
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facilities  thus  given  would  at  the  same  time  furnish  the 
means  necessary  for  obtaining  water  to  extinguish  such  fires 
as  might  accidentally  break  out,  and  before  they  had  ob- 
tained such  headway  as  to  render  necessary  the  aid  of  the 
fire  department.    This  is  clearly  a  most  important  safeguard. 

The  question  alluded  to  in  the  brief  of  the  respondent's 
counsel,  whether  the  penalties  might  not  be  said  to  have  com* 
menced  running  immediately  after  the  passage  of  the  amended 
act  of  1887,  because  of  the  provision  requiring  all  tenement 
houses  to  be  supplied  with  suitable  appliances  before  January 
1,  1889,  and  so  have  amounted  to  a  confiscation  of  property, 
*'  is  not  before  us,  as  the  proceeding  herein  was  to  recover 
only  those  incurred  since  the  order  was  made  by  the  board. 
If  such  a  case  arises  where  penalties  so  enormous  in  amount 
are  claimed,  there  will  probably  be  not  much  difficulty  in 
refusing  enforcement  under  the  circumstances  of  that  case. 

Upon  the  whole,  we  think  the  order  of  the  general  term  of 
the  court  of  common  pleas  should  be  reversed,  and  judgment 
directed  to  be  entered  upon  the  verdict  ordered  in  the  trial 
court,  with  costs.  

Babtlstf,  J.y  dissented,  saying:  "I  am  unable  to  diseover  the  limit  of 
legialativ^e  power  if  this  act  is  to  iitaud. 

*'Upon  the  face  of  the  proceeding  it  is  not  an  ezerciae  of  the  polioe 
power  to  promote  the  safety  of  property  by  the  prevention  of  fire.  The 
order  of  the  health  department  served  npon  the  defendant  directs  that  snit* 
able  appliances  '  to  receive  and  distribute  a  supply  of  water  for  domestio 
sue  be  provided,'  on  certain  floors  in  the  houses  named. 

*'The  act  provides  that  tenement  houses  'shaU  have  Oroton  or  other 
water  furnished  in  sufficient  quantities  at  one  or  more  places  on  each  floor^* 
oto. 

"The  order  undertakes  to  construe  the  act,  and  requires  the  landlord  to 
distribute  a  supply  of  water  for  domestic  use  on  each  floor. 

'*  The  board  of  health  is  not  confined  to  oompelling  one  place  on  each  floor 
at  which  water  may  be  obtained,  but  the^act  reads  '  one  or  more  places  on 
each  floor ';  so  that  it  is  left  with  the  board  of  health  to  determine  how  many 
water  faucets  upon  each  floor  shall  be  provided  by  the  landlord  for  the  use 
and  convenience  of  his  tenants.  In  other  words,  the  legislature  seeks  to 
vest  in  one  of  the  departments  of  the  city  government  the  power  to  decide 
the  extent  of  the  plumbing  in  tenement  houses  for  Crotou  water  purposes. 

*'It  must,  of  course,  be  admitted  that  water  is  essential  to  the  pnblio 
health,  and  more  particularly  in  crowded  tenement  districts. 

*'  It  would  undoubtedly  be  a  legitimate  exercise  of  the  police  power  to 
compel  the  introduction  of  water  into  tenement  houses  at  some  oonvenient 
point  where  all  the  tenants  could  obtain  an  adequate  supply,  and  it  may  be 
that  the  legislature  could  go  so  far  as  to  require  a  faucet  upon  each  floor  of 
the  large  tenement  houses  in  the  pnblio  hall  in  order  to  encourage  the  free 
ose  of  water  by  enabling  the  tenants  to  prooure  it  without  too  great  exei^ 
4M.  at.  iUr.,  \s)U  XLV.-88 
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tion,  bat  certainly  it  cannot  be  possible  that  the  legislature  may  leare  tli* 
number  and  location  of  faucets  on  each  floor  for  the  domestic  use  of  watev 
to  be  determined  by  the  board  of  health.  There  is  no  limitation  as  to 
whether  the  faucets  shall  be  in  the  public  hall  or  in  the  room  of  the  tenant; 
To  my  mind  such  an  exercise  of  the  pdioe  power  is  spoliation  and  oonfit* 
cation  under  the  forms  of  law;  it  depriTCS  the  landlord  of  the  control  of  hi# 
property,  and  leaTCS  it  to  a  stranger  to  decide  in  what  manner  the  hons* 
shall  be  plumbed. 

*'It  is  a  direct  interference  with  the  right  of  the  landlord  to  rsgnlate  tfa* 
rental  Talne  of  his  property. 

"It  is  a  matter  of  common  knowledge  that  in  rented  apartments  in  tlM 
«ity  of  New  York  the  conTenience  and  volnme  of  the  water  supply  is  r^gn* 
lated  by  the  rental  yalue  of  the  premises,  and  that  in  the  cheap  tenement 
districts  the  conrenience  of  the  tenants  is  not  and  cannot  be  ocmsnlted  t» 
^e  same  extent  as  in  first-class  localities. 

"The  rice  of  the  act  we  are  considering  lies  in  the  faot^  already  pointed 
outk  that  it  is  too  general  in  its  terms,  and  dothes  the  health  departoMai 
with  unlimited  and  undefined  powers. 

"If  it  be  the  legislative  intent  to  compel  the  introduction  of  nmoreabws* 
dant  supply  of  water  into  tenement  houses,  either  to  promote  the  public 
health  or  to  provide  for  the  timely  extinguishment  of  fires,  I  think  this  verj 
proper  exercise  of  the  police  power  should  be  manifested  in  an  act  contain^ 
ing  details  and  limitations,  so  that  capitalists  may  understand  the  burden* 
impoeed  upon  tenement  property,  and  decide,  with  a  full  knowledge  of  tfa# 
facts,  whether  they  care  to  embark  their  money  in  that  class  of  buildings. 

*'Thi8  court  has  held  (JliaUer  q/  Jacobs,  98  N.  Y.  108;  60  Am.  Rep.  636)» 
that  the  limit* of  police  power  'cannot  be  accurately  defined,  and  the  courts 
have  not  been  able  or  willing  to  definitely  circumscribe  iti' 

"  Bach  case  must  be  decided  very  largely  on  its  own  facta. 

A  sound  public  policy  certainly  dictates  that  at  this  time,  when  the  right* 
of  property  and  the  liberty  of  the  citizen  are  sought  to  be  invaded  by  overy 
form  of  subtle  and  dangerous  legislation,  the  courts  should  see  to  it  that 
those  benign  principles  of  the  common  law  which  are  the  shield  of  personsi 
liberty  and  private  property  suffer  no  impairmenti 

**1  think  the  judgment  should  be  affirmed  with  costa.* 

PouGS  Powbr^Propbb  Exbroisb  ov.— Under  the  MeroiM  of  their 
police  power  the  states  may  legislate  to  promote  domestic  morals,  order,  and 
safety,  to  secore  general  comfort,,  health,  and  prosperity^  to  prevent  orime^ 
pauperism,  disturbance  of  the  peaoe,  and  all  forms  of  social  evil%  and  to 
protect  the  lives,  limbs,  quiet^  and  prosperity  of  all  their  dtiiens:  Bmxikk 
▼.  People,  149  III.  600;  41  Am.  St.  Rep.  829;  New  Orkam  ttcOcw.  HarU 
40  La.  Ann.  474;  8  Am.  St.  Rep.  544;  8taU  v.  HwmMrn^  80  Wia.  263{  S7 
Am.  St  Rep.  34,  and  note. 

Ck>K8TiTunoNAL  Law— RiGHT  TO  A  HxABXira^A  hearing  or  an  oppofw 
tunity  to  be  heard  prior  to  a  judgment  is  absolutely  essential:  8iaU  v.  ^il* 
Ungs,  56  Minn.  467;  43  Am.  St  Rep.  526;  Larmm  ▼•  />idb^,  30  Neb.  463| 
4S  Am.  St  Rep.  595,  and  note. 

BOABI»S  OF    HSALTH  ARB  ROT  RbQUIRRD  TO  GlTB  KOTIOB  OF  HRARIRa 

to  any  person  before  they  can  exercise  their  jurisdiction  for  the  pnbUe 
fare,  unless  the  statute  under  which  they  are  authorised  to  act 
Eoqniret  such  notioe  or  bearin|^  but  they  cannot  make  any  final  detwiia 


Feb.  1895.]  People  v.  Girard.  695 


tion  of  a  nuisanoe  resulting  io  the  destruction  of  property,  or  the  Imi 
of  penalties,  unless  the  party  whose  interests  are  to  be  affseted  k  eatitled,  wm 
ft  matter  of  rights  to  a  hearing  as  a  oondition  precedent  to  iho  makiaf  of 
neh  doterminataoni  Ptopk  y.  Saatd  qf  EmM^  140  H.  T.  1|  S7 
Aopi  fiS%  and  Boti^ 


PeOPLB   V.    GiBABDl 

(145NSWT0BK,U».) 

BoucB  Powxs— ARTinoiAL  Ck>u>RiNo  19  VnriOAB.~A  stfttnlo  prAM^ 
ing  every  person  from  manufacturing  or  keeping  for  sale  aoy 
oontaining  any  artificial  coloring  matter  is  constitutional  and  eafi 
able  though  the  ooloring  is  harmless  and  not  injurious  to  health, 
the  vinegar  so  colored  is  in  all  respects  equal  to  the  best  vinegar  of 
the  class  which  it  is  colored  to  represent,  if  the  object  of  the  ooloriag 
Is  to  deceive  purchasers  into  believing  that  the  vinegar  was  of  thia 
latter  class. 

F.  O.  Fificket  for  the  appellant 

C  D.  Adams  and  Fred  O.  Sckravb^  for  the  respondent. 

^^  Finch,  J.  The  argument  in  this  case  concedes  Htm 
undoubted  rule  that  the  police  power  of  the  state  may  be 
Axerted  to  protect  the  public  health  or  prevent  a  fraud  upoa 
the  people,  but  that  the  law  professing  to  intend  that  result 
must  indicate  by  its  terms  that  such  was  its  real  and  actual 
purpose,  and  exhibit  a  capacity  to  operate  in  the  asserted 
direction.  The  defendant  sold  vinegar  containing  artificial 
coloring  matter  in  violation  of  the  law  of  1889  (Laws  1889, 
c.  616,  sec.  4),  which  provides  that  ''no  person  shall  manu- 
facture, produce,  sell,  or  keep  for  sale,  or  offer  for  sale,  any 
vinegar  which  shall  contain  any  preparation  of  lead^^-copper^ 
sulphuric  acid,  ^^^  or  other  ingredients  injurious  to  health, 
or  any  artificial  coloring  matter.''  It  is  evident  that  the  laat 
clause  has  relation  to  the  prevention  of  fraud,  not  only  be* 
cause  of  the  form  and  mode  of  expression,  but  also  becauM 
if  limited  to  an  effect  upon  the  public  health,  it  would  be* 
come  a  mere  useless  repetition.  Any  ingredients  so  injurious 
had  already  been  prohibited,  and  the  further  limitation  must 
be  assumed  to  have  a  further  purpose,  and  relate  to  the  pre* 
vention  of  fraud  in  the  production  and  sale  of  vinegar.  It 
must  be  also  assumed  that  the  legislature  acted  with  knowl- 
adge  of  this  particular  food  product,  of  its  appearance,  and 
the  modes  of  its  manufacture.  Everybody  is  familiar  with 
cider  vinegar,  for  it  goes  into  all  households.      Its  color 
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appearance  are  as  well  underBtood  as  its  taste.  But  another 
▼inegar  has  come  upon  the  market  made  by  a  distillation 
from  grain.  It  is  said  to  be  entirely  healthy  and  safe  as  a 
food  product,  and  that  may  be  granted.  No  law  forbids  its 
manufacture  or  sale.  The  markets  of  the  state  are  open  to 
it  freely  and  without  restraint,  and  the  only  prohibition  is 
against  the  fraud  of  a  false  color.  Its  natural  color,  when 
honestly  made,  is  much  lighter  than  that  of  cider  vinegar, 
and  gives  it  rather  a  resemblance  to  water  with  some  faint 
trace  of  color  or  to  a  white  wine.  Purchasers  had  a  natural 
preference  for  the  old  familiar  article,  and  were  more  or  less 
averse  to  an  experiment  with  the  new.  They  could  tell  the 
difference  at  a  glance  by  the  marked  difference  in  color.  The 
new  product  probably  made  its  way  slowly  for  that  reason, 
and  the  greed  of  profit,  which  has  adulterated  or  disguised 
almost  every  article  of  food,  led  to  the  device  of  coloring  it 
80  as  to  change  its  appearance  from  almost  white  to  a  brown 
or  amber  color,  which  is  that  of  the  ordinary  cider  vinegar. 
Thus  changed  the  new  product  might  easily  deceive  pur- 
chasers. They  would  accept  it  supposing  it  to  be  cider  vine- 
gar, when,  if  its  natural  color  had  remained,  they  would  have 
refused  it.  Obviously,  the  artificial  coloring  matter  is  used 
for  some  purpose.  It  adds  to  the  cost  and  labor  of  prepara* 
tion,  and  such  expense  would  not  be  incurred  unless  it 
improved  the  salable  quality  of  the  article.  The  coloring 
^^  matter  does  not  affect  the  taste  or  actual  quality  of  the 
vinegar  when,  as  here,  it  is  burnt  sugar  or  carmel  which  is 
used,  but  it  does  change  the  appearance.  It  masks  the  truth; 
it  effects  a  disguise;  it  naturally  deceives  and  is  intended  to 
deceive;  for  the  new  color  is  that  of  cider  vinegar,  and  enables 
the  substituted  product  to  be  foisted  upon  those  who  prefer 
and  seek  the  old.  We  can  see  how  it  operated  in  the  case 
before  us.  The  defendants  are  Italians.  They  say  they  knew 
nothing  about  cider  vinegar,  and  that  such  an  article  is  not 
found  in  Italy.  They  were  good  subjects  for  the  manufac- 
turer to  use.  They  bought  a  barrel  of  vinegar  and  got  the 
distilled  product  having  an  artificial  amber  color.  A  pur- 
chaser comes  and  asks  for  cider  vinegar.  The  sellers  give 
him  the  new,  claiming  that  vinegar  is  vinegar,  and  very  pos- 
eibly  not  appreciating  the  word  cider  as  a  qualification.  But 
whether  they  were  the  mere  tools  of  the  manufacturer  •r 
ihemselves  cognizant  of  the  situation  it  is  apparent  that  the 
^negar  was  colored  for  purposes  of  deception,  and  to  defraud 
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the  buyer.  The  legielature  had  a  right  to  forbid  that  device 
and  put  a  stop  to  the  fraud,  but  how  were  they  to  do  sof 
They  might  forbid  specially  the  use  of  a  coloring  matter 
creating  a  resembhiuce  to  cider  vinegar,  or  accomplish  the 
sarao  purpose  by  forbidding  the  use  of  any  coloring  what- 
ever. By  the  first  process  they  would  remic  the  question  of 
imitation  to  a  jury;  by  the  second  they  would  decide  it  them- 
selves conclusively  and  once  for  all.  So  far  as  the  present 
facts  are  concerned  either  form  of  prohibition  effects  one  and 
the  same  precise  result,  for  there  is  no  proof  that  distilled 
vinegar  is  ever  colored  or  even  likely  to  be  colored  in  any 
other  way  than  so  as  to  resemble  cider  vinegar;  and  the  form 
of  the  law,  judged  by  the  situation  it  was  framed  to  meet,  is 
identical  in.  its  results  in  either  case.  But  beyond  that  the 
legislature  might  make  the  prohibition  absolute  for  two  rea- 
sons: One,  the  difQculty  of  enforcing  a  special  provision 
limited  narrowly  to  an  imitation  with  intent  to  deceive,  in 
which  event  there  would  always  be  a  question  of  fact  more 
or  less  hampering  the  effective  execution  of  the  law;  and  the 
other,  that  any  tampering  ^®*  with  food  products  which  adds 
ingredients  not  natural  or  essential  is  fraught  with  danger 
to  the  public  health,  or,  at  least,  involves  the  intent  and 
result  of  a  fraud  upon  the  community.  Food  should  be 
purci  absolutely  and  unquestionably  pure.  No  tricks  should 
be  played  with  it  The  legislature  may  resolutely  protect  it. 
No  artificial  color  can  ever  be  added  to  distilled  vinegar  for 
any  good  or  honest  purpose  that  I  can  imagine.  Counsel 
say  it  might  be  colored  blue  or  green  so  that  no  purchaser 
would  take  it  for  cider  vinegar,  and  yet  the  law  is  broad 
enough  to  forbid  that  I  grant  it  The  case  is  imaginary, 
but  assume  it  to  be  real.  The  blue  or  green  color  would,  at 
least,  disguise  the  actual  product,  and  permission  to  color  at 
all  opens  the  door  to  coloring  matters  which  might  well  be 
dangerous  to  health.  Must  the  legislature  wait  for  the  ez« 
periment  and  until  some  number  of  people  are  made  sick  or 
die  of  it?  In  so  serious  a  matter  as  the  absolute  purity  of 
food  we  ought  not  to  say  that  a  general  law  which  simply 
compels  that  absolute  purity  is  beyond  the  power  of  the 
legislature. 

There  is  talk  here  of  interference  with  the  vested  rights  of 
the  individual.  Sometimes  it  is  pertinent  and  weighty,  but 
in  this  case  it  is  neither.  It  becomes  the  assertion  of  a  vested 
right  to  color  a  food  product  so  as  to  conceal  or  disguise  its 
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iriie  and  natural  appearance;  in  plain  words,  a  vested  right 
to  deceive  the  public. 

This  is  by  no  means  the  first  time  that  the  legislature  has 
acted  by  a  general  law  in  seeking  to  protect  the  public  health 
and  safety.  It  has  provided  a  fixed  standard  for  the  purity 
of  milky  judging  for  itself,  absolutely  and  conclusively,  what 
ibftt  standard  should  be,  instead  of  leaving  it  to  the  varying 
judgment  of  difierent  juries.  We  sustained  that  law  in  the 
oase  of  Cipperly,  adopting  as  our  own  the  dissenting  opinion 
of  Judge  Learned  at  the  general  term:  People  v.  Cipperly ^  37 
Han,  819;  101  N.  Y.  634.  There  it  was  claimed  that  the 
law  was  too  broad  and  inflexible;  that  instead  of  merely  for* 
bidding  the  sale  of  impure  or  unhealthy  milk  it  prohibited 
the  sale  of  all  below  an  arbitrary  standard  of  purity,  and  so 
that  milk  which  was  perfectly  ^^^  pure  and  healthy  might 
Call  within  the  prohibition  because  below  the  standard.  We 
sustained,  nevertheless,  the  constitutionality  of  the  act,  and 
the  right  of  the  legislature  to  judge  for  itself  of  the  danger 
and  the  remedy.  The  right  of  the  legislature  to  that  effect 
was  well  illustrated  in  Commonwealth  v.  Alger^  7  Gush.  96, 
where  the  case  of  a  powder-mill  or  slaughter-house  endan- 
gering the  safety  or  health  of  the  people  was  used  as  an 
illustration.  The  legislature  is  not  bound  merely  to  enact 
that  such  a  structure  shall  not  be  put  so  near  to  a  city  or 
village  as  to  endanger  the  citizens,  but  may  judge  for  itself, 
and  decide  what  is  that  distance,  and  not  leave  it  for  a 
jury  to  Bay.  A  municipal  corporation  may  in  like  manner 
fix  authoritatively  and  by  a  general  ordinance  the  rate  of 
speed  of  railroad  trains  through  its  streets.  These  cases 
are  referred  to  only  as  showing  the  right  of  the  legislature 
to  judge  for  itself  of  the  character  and  extent  of  the  dan- 
ger which  is  shown  to  exist,  and  to  apply  the  remedy  by 
a  definite  rule  of  prohibition.  Every  general  law  may  work 
harshly  in  a  few  particular  instances.  If  that  were  true  in 
the  present  case  it  would  not  determine  the  constitutional 
question.  Adding  a  foreign  and  artificial  ingredient  to  a  food 
product,  even  for  purposes  of  color  merely,  is,  in  effect,  an 
adulteration,  and  whether  it  be  so  described  or  forbidden  by 
more  specific  terms  is  not  material.  The  present  law  does 
net  in  the  least  interfere  with  the  honest  manufacture  and 
sale  of  the  distilled  vinegar.  It  simply  provides  that  it  shall 
not  be  falsely  colored.  I  think  thejegislature  did  not  in  this 
oase,  and  under  the  circumstances  existing,  exceed  its  power. 
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The  judgment  should  be  affirmed. 

All  concur,  except  Babtlbtt  and  Haioht,  JJ.,  diMenting^ 

the  latter  on  the  construction  of  the  statute. 
Judgment  affirmed.  ^^^ 

Adultkratioh — PoLiCK  PowKR.— Lawi  probibiting  th«  adolteratloii  of 
ArticlM  of  food,  or  prerenting  impoBition  or  fraud  in  tbe  sale  of  snoh  artiol«% 
are  valid  exercises  of  the  police  power  of  the  atate:  8taU  t.  OampbeU,  64 
N.  U.  402;  10  Am.  St.  Rep.  419,  and  note.  To  the  lame  affeol  tea  8iai$  T. 
foureadit  45 Ijl  Ann.  717;  40  Am.  St.  Bep.  2tf^  aadnolib 
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PanroiPAL  AVP  Agbmt— Trust  Funds.— A  principal  Is  entiilad  In  all 

when  he  can  trace  his  property,  whether  it  be  in  the  hande  of  bis  agcDt^ 
or  of  hia  representatiye,  or  of  a  third  person,  to  reclaim  it»  and  it  ia 
immaterial  that  it  has  been  oonyerted  into  money  if  it  ia  in  condition 
to  be  distinguished  from  other  property  or  assets  of  the  agent. 

Principal  and  Agknt. — Ir  an  Agknt  Rbcuysd  or  his  Principal  biUs 
to  be  collected  and  thereafter  need  to  satisfy  such  obligations  as  the 
principal  may  incnrp  and  which,  when  collected,  the  agent  deposited  |n 
bank  to  his  own  credit,  the  equitable  title  remaina  to  the  moneya  so 
deposited  in  the  principal,  and  on  the  agent'a  insoWency  the  principal 
may  recover  them  in  preference  to  the  other  creditors  of  snch  agentu 

Action  against  the  executrix  of  Anna  D.  Byrne  and  the 
Corn  Exchange  Bank  to  recover  a  judgment  directing  the 
latter  to  pay  to  plaintiff  certain  moneys  standing  on  its  books 
in  the  name  of  the  deceased.  He,  in  his  lifetime,  was  the 
agent  of  the  plaintifTs,  who  were  partners  in  business  in 
Ecuador.  They  were  accustomed  to  consign  to  decedent  mer- 
chandise for  sale,  and  also  to  have  him,  as  their  agent,  ship 
goods  to  them  from  New  York  city  to  be  paid  for  either  from 
goods  consigned  to  him  or  by  bills  of  exchange  sent  to  him. 
The  parties  were  accustomed  to  have  a  settlement  semiannu- 
ally, and  on  their  settlement,  June  30, 1891,  a  balance  was  due 
the  decedent  of  $24,953.63.  Subsequently  plaintiffs  remitted 
to  decedent  sundry  bills  for  collection,  the  amounts  of  which 
were  by  him'  collected  and  deposited  in  his  name  in  bank. 
The  moneys  were  deposited  with  the  Corn  Exchange  Bank 
in  an  account  in  which  decedent  deposited  his  own  moneys 
as  well  as  those  collected  by  him  for  the  plaintiff.  In  July, 
1891,  Byrne  received  further  bills  for  collection  amounting  to 
14.774.26,  and  after  the  death  of  Byrne  other  personSi  olaim* 
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ing  to  act  for  bis  estate,  received  and  collected  further  bills 
of  tbe  plaintiff  amounting  to  nearly  $1,500.  When- the  action 
was  commenced  the  aggregate  due  the  plaintiffs  from  bills 
collected  as  aforesaid,  and  the  proceeds  of  which  had  been 
deposited  in  the  bank,  was,  after  paying  all  moneys  due  the 
decedent,  $4,614.0&  Judgment  for  the  plaintiffs.  Tbe  de» 
fend  ants  appeal. 

Theron  O.  Strong^  for  tbe  appellant. 

Michael  H.  Cardozo^  for  the  respondent!. 

^®*  Gray,  J.  This  is  a  somewhat  peculiar  case  upon  its 
facts,  and  the  question  is  whether  the  plaintiffs,  having  traced 
the  avails  of  the  drafts  which  they  bad  remitted  to  their 
agent,  shall  have  them,  as  against  the  claims  of  other  cred- 
itors upon  the  insolvent  estate  of  Byrne.  The  general  and 
well-recognized  rule  is,  and  has  been,  that  a  principal  is  en- 
titled in  all  cases,  when  he  x^atl  trace  bis  property,  whether 
it  be  in  the  hands  of  the  agent,  or  of  his  representatives,  or 
ot  third  persons,  to  reclaim  it,  and  it  is  immaterial  that  it 
may  have  been  converted  into  money;  so  only  that  it  is  in 
condition  to  be  distinguished  from  the  other  property  or  assets 
of  the  agent:  Story  on  Agency,  sec.  281;  Thompson  v.  Perkins^ 
8  Mason,  232;  Robson  v.  Wilson^  1  Marshall  on  Insurance,  296; 
VanAlen  v.  American  Nat  Bank^  62  N.  Y.  1;  Importera^  etc. 
Bank  v.  Petere,  128  N.  Y.  272.  The  difficulty  here  supposed 
to  prevent  the  application  of  the  general  rule  arises  in  the 
nature  of  the  course  of  dealing  adopted;  which,  as  it  is  argued 
on  behalf  of  the  appellant,  shows  that  the  relation  of  debtor 
and  creditor  only  existed  between  the  plaintiffs  and  their 
deceased  agent.  The  moneys,  it  is  insisted,  proceeding  from 
the  drafts  remitted  to  Byrne,  were  not  ^^*  impressed  with 
any  trust,  but  were  in  part  payment  on  account  of  a  balance 
due  from  the  plaintiffs.  It  is  undoubtedly  true  that  the 
relation  of  debtor  and  creditor  existed,  according  as  the  state 
of  the  accounts  showed  the  balance  to  be  one  way  or  the 
other,  but  that  fact  was  not  inconsistent  with,  and  could  not 
affect,  the  fact  that  the  relation  was  also  of  a  fiduciary  char* 
acter.  Byrne  received  all  drafts  in  virtue  of  his  agency  and 
they,  or  the  proceeds,  were  received  for  purposes  connected 
with  that  agency.  It  was  not  necessary  that  they  should 
have  been  remitted  against  any  specific  obligations.  They 
may  have  been  remitted  generally,  and  generally  credited  in 
the  account;  but  their  purpose  was  to  discharge  obligations 
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incurred,  or  to  be  incurred,  or  disbursementi  made  by  their 
agent  for  them.  What  was  the  evident,  the  indisputable  fact 
here?  Plainly,  that  there  resulted  an  excess  over  what  wa» 
incumbent  upon  the  plaintifiTs  to  pay«  of  a  sum  of  money^ 
which  was  not  Byrne's,  but  which  belonged  to  the  plain* 
tifGi.  This  excess  being  unused,  or  not  required  for  tho 
purpose  for  which  remitted,  how  could  Byrne  or  his  repre- 
sentatives claim  it  in  equity?  The  legal  title  to  the  moneya 
may  have  been  in  him,  but  the  right,  in  equity,  to  follow 
them,  as  the  proceeds  of  their  drafts,  was  in  the  plaintiffs^ 
If  Byrne  or  his  representatives  placed  the  moneys  in  the 
bank  to  the  credit  of  his  account  that  would  not  affect  the 
question  as  to  whom  they  belonged  beneficially;  a  question 
which  equity,  in  a  proper  case,  will  always  inquire  into.  If 
received,  as  here,  in  the  course  of  transactions  between  the 
principal  and  the  agent,  the  character  of  the  moneys  would 
be  unchanged  by  the  deposit,  provided  they  could  be  identi* 
fled.  They  would  still  be  moneys  held  for  the  principal. 
However  peculiar  the  circumstances  here,  from  the  particular 
course  of  dealing,  the  cardinal  fact  stands  out  that  the 
plaintiffs'  property  was  sent  to  their  agent  as  such,  and  for 
purposes  comprehended  within  the  agency.  The  case  cannot 
be  likened  to  that  of  bills  sent  on  general  account  between  a 
merchant  and  his  correspondent,  nor  to  the  case  of  the  de* 
posit  of  bills  on  a  general  running  account  with  a  banker  and 
without  specific  ^^  appropriation  to  other  bills.  It  is  more 
like  the  case  supposed  by  Lord  Chancellor  Gottenham,  in  his 
opinion  in  Jonibart  v.  WooUetty  2  Mylue  &  C«  390,  who,  stating 
the  result  of  the  law  as  laid  down  in  some  cases  cited,  saidt. 
**  Unless  there  be  a  contract  to  the  contrary,  if  a  person,, 
having  an  agent  elsewhere,  remits  to  him,  for  a  particular 
purpose,  bills  not  due,  and  that  purpose  is  not  answered,  and 
then  the  agent  carries  them  to  account,  and  becomes  a  bank- 
rupt, the  property  in  the  bills  is  not  altered,  but  remains  in 
the  party  making  the  remittance."  In  Veil  v.  Administrators 
of  MiteM,  4  Wash.  C.  C.  105,  the  plaintiffs  sent  the  defend- 
ant's intestate  two  bills  of  exchange,  with  instructions  to 
remit  the  proceeds.  The  intestate  sold  the  bills,  remitting  a 
part  of  the  proceeds  of  one,  but  keeping  the  rest  and  a  post- 
dated check  which  had  been  taken  for  the  other.  He  died 
before  the  maturing  of  the  check,  which  was  collected  by 
his  administrators.  On  another  account  the  plaintiffs  were 
indebted  to  the  intestate  in  a  certain  balance.    The  intestate 


«02  Boca  i^.  Btbno.  [New  York, 

died  insolvent,  and  the  question  reserved  for  the  court  was 
whether  the  plaintiffs  are  entitled  to  recover  the  amount  of 
the  check  and  of  the  unremitted  portion  of  the  proceeds  of 
the  other  note^  after  deducting  what  was  due  upon  another 
account  to  the  intestate.  Mr.  Justice  Washington  rendered 
judgment  for  the  plaintiffs,  upon  the  principle  that,  ^^where 
the  principal  can  trace  his  property  into  the  hands  of  his 
agent  or  factor  •  •  .he  may  follow  it,  either  into  the  hands 
of  the  factor,  or  of  his  legal  representatives,  or  of  his  assignSi 
if  he  should  hecome  insolvent  or  a  bankrupt.'' 

If  it  be  objected  that  the  proof  here  is  that  the  bills  were 
not  remitted  for  a  particular  purpose,  but  generally  on  account 
of  all  obligations  incurred  and  disbursements  made  by  Byrne 
CD  account  of  plaintiffs,  I  think  that  is  not  a  substantial  dis- 
tinction. The  remittances  were,  in  fact,  to  an  agent  for  a 
purpose  within  the  scope  of  the  agency,  and  to  meet  the  obli* 
gations  or  expenditures  incurred  for  the  remitters  by  the 
agent.  I  think,  within  the  stipulated  facts,  the  purpose  of 
the  remittance  may  be  regarded  as  a  particular  one.  We 
might  paraphrase  it  as  a  general  remittance  for  the  particular 
purpose  ^®*  of  furnishing  moneys  to  the  agent  to  cover  the 
obligations  and  liabilities  incurred  by  him  as  such. 

If  the  business  relations  between  the  plaintiffs  and  Byrne 
bad  been  of  the  character  of  such  which  ordinarily  exist  be* 
tween  merchants  and  their  correspondents,  there  would  be 
no  case;  but  it  is  because  Byrne  was  the  plaintiffs'  agent  that 
property  received  by  him  for  them  became  impressed  with 
a  trust  character,  and,  if  not  disposed  of  in  good  faith,  to 
others,  and  if  distinguishable  from  the  agent's  property,  could 
be  reclaimed  by  the  principal,  as  against  the  general  credit- 
ors of  the  agent  I  am  unable  to  see  that,  in  truth,  the  na- 
ture of  the  dealings  between  the  parties,  of  which  so  much 
has  been  made,  necessarily  did  deprive  their  relations  of  their 
fiduciary  character.  The  manner  of  his  keeping  the  account, 
or  of  stating  half  yearly  balances,  and  the  general  nature  of 
a  lemittance  to  him  upon  account,  are  facts  which  need  not 
have  changed,  and,  in  my  opinion,  did  not  change,  the  fiduci« 
ary  nature  of  the  relation  held  by  Byrne  to  the  plaintiffs. 
Under  the  conceded  facts  of  the  case,  whatever  he  did,  he  did 
as  their  agent  The  duties  enumerated  as  devolving  upon 
and  performed  by  him  were  all  consistent  with  his  aoting 
ftherein  as  agent 
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In  the  account  of  June  30, 1891,  showing  a  balance  against 
the  plaintiffs  of  $24,963.63,  was  included  $9,721.58  of  accept- 
ances by  Byrne,  maturing  after  that  date,  and  which  were 
not  paid  by  him,  but  which  were  eventually  paid  and  taken 
up  by  the  plaintiffs.  The  plaintiffs'  indebtedness  to  him  was 
therefore  only  $16,232.05.  The  drafts  remitted  by  plaintiffs 
between  June  20,  1891,  and  August  1,  1891,  and  realized 
upon  and  credited  to  Byrne's  account  in  the  bank,  amounted 
to  $18,313.69.  There  was,  therefore,  an  excess  over  the 
amount  necessary  to  discharge  the  indebtedness  to  the  agent 
of  $3,081.64.  Can  it  be  said  that  these  moneys  did  not  in 
equity  belong  to  the  plaintiffs?  I  cannot  see  it  otherwise 
than  in  that  light.  I  think  it  is  a  very  plain  case,  where 
the  principal  has  been  able  to  trace  a  remittance  of  bills, 
made  for  the  purpose  of  putting  his  agent  in  funds  to  meet 
expenditures  ^*^  and  liabilities  incurred  on  his  account,  and 
in  excess  of  what  was  needed  to  discharge  their  indebted* 
ness  in  account,  and  where  it  has  been  possible  to  distinguish 
the  moneys  in  bank  as  the  avails  of  those  bills  with  absolute 
certainty.  That  the  proceeds  of  plaintiffs'  draft  did  not,  by 
being  deposited  to  the  credit  of  Byrne's  bank  account,  lose 
their  character  is  indisputable.  In  VanAlen  y.  American 
Nat,  Banky  62  N.  Y.  1,  the  money  sought  to  be  recovered 
was  mingled  with  some  of  the  agent's  own  money;  but  this 
was  deemed  of  no  consequence.  The  controlling  fact  was 
that  the  plaintiffs'  moneys  were  in  the  bank.  In  that  case 
the  authority  of  JSina  Nat.  Bank  v.  Fourth  Nat.  Bank^  46 
N.  Y.  82,  7  Am.  Rep.  314,  was  not  deemed  in  point,  inas- 
much as  there  was  no  question  of  title  in  the  plaintiff,  but 
merely  of  the  discharge  by  the  defendant  bank  of  an  obliga- 
tion to  a  depositor. 

I  think  the  affirmance  by  the  general  term  was  oorrecti 
and  that  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed.  _« 

AouioT— Recotbbt  bt  Principal  of  Monbt  DaPoarreD  nr  Biirx  n 
Aobnt's  Namb. — Money  deposited  in  bank  by  an  agent  ae  an  ordinary  de* 
ifKMit,  the  agent  stating  that  it  waa  hia  principal's  money,  but  desiring  the 
officer  to  place  it  to  his  credit  on  the  books  of  the  bank,  may  be  followed  by 
the  principal  in  a  court  of  eqaity t  Whitley  t.  Foy,  6  Jones  Eq.  84;  78  Am. 
Deo.  236,  and  especially  note. 

Tracing  Trust  Fvnm. — ^This  qnestion  will  be  found  fnlly  discussed  ta 
-tlM  following  line  of  oaseat  Mutual  Ace.  AmL  r.Jaeobi,  141 IIL  261;  33  Am. 
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8t  Rep.  80%  and  note;  8prma/^Jd  InstUuHonw.  Oopeland,  160Maai.  880;  81^ 
Am.  St.  Rep.  489,  and  note;  Hornet  t.  OUman^  188  N.  Y.  809;  84  Am.  Sk 
Rep.  463.     See,  farther,  the  extended  notea  to  Union  UfaL  Bank  ▼•  QoOK^ 
88  Am.  St.  Rep.  126^  aad^oWiv  ▼•  ^Mfif,  24  Am.  St.  Repw  80a 
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[ltfKBWYOBX,190.] 
MaSTBR  and  SeBVANT— YI0I-PRIM0IPAL8,   WHO    ABB   BOT.-*A   gang   boM 

it  in  no  aenae  a  Tice-principal,  and,  if  he  makee  a  anggeation  that  tm 
inferior  servant  go  nnderneath  a  car  standing  on  a  track  and  proonrtt 
an  article  required  by  the  former  in  the  discharge  of  hia  duties  and  no 
other  person  has  been  designated  by  the  employee  to  famish  or  look 
for  snob  article,  snob  boss  does  not|  in  making  snob  aaggestion,  repra* 
sent  the  principal,  and,  if  injnry  results  from  his  negligenoo  in  making 
the  snggestion,  it  ia  the  negligence  of  a  feUow-aervant  for  which  no 
reooTery  can  be  had. 
Hastbb  akd  Skrtakt.— a  Sbbvant  Sustaihiko  ah  Ibjubt  ibom  tbm 
Nbgliqbnce  or  a  Supebiob  Aobnt  engaged  in  the  same  general  bosinesa 
cannot  maintain  an  action  against  the  common  employer^  altbougb  ho 
waa  subject  to  the  control  of  such  aoperior  agents  and  ooold  nol  gnard 
against  his  negligence  or  its  consequences. 

Action  brought  by  John  Eeenan  to  recover  for  Injuries 
received  by  him  while  in  the  employ  of  the  defendant  He 
recovered  judgment  in  the  trial  court|  and,  pending  an  appeal 
by  the  defendant,  died. 

Oeorge  W.  Cothran^  for  the  appellant!* 

Addbert  Mooty  for  the  respondent. 

^^  Bartlbtt,  J.  The  plaintiffs  intestate,  who  was  a  car 
repairer,  brought  this  action  to  recover  damages  for  personal 
injuries  received  by  him  while  working  in  defendant's  repair- 
yard  in  Buffalo. 

^*^  The  jury  rendered  a  verdict  in  his  favor  for  ten  thou- 
sand dollars,  and  the  general  term  of  the  superior  court  of 
Buffalo  reversed  the  judgment  on  questions  of  law,  ordering 
a  new  trial,  and  the  intestate's  administratrix  (he  having 
died  after  verdict  rendered)  appeals  to  this  court,  giving  the 
usual  stipulation  for  judgment  absolute  in  case  of  aflSrm- 
ance. 

The  facts  in  this  case  are  simple,  and  will  be  assumed  ai^ 
stated  by  the  intestate  for  the  purposes  of  this  appeaL 
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There  were  three  tracks  running  east  and  west  at  the  place 
ID  the  repair-yard  where  deceased  was  working  on  the  day  of 
the  accident;  the  southerly  track  was  No.  21;  the  middle 
track,  No.  2;  the  north  track.  No.  8.  It  is  undisputed  that 
the  only  entrance  to  these  tracks  was  from  the  east;  that  No. 
21  and  No.  2  were  used  exclusively  for  repairing  cars,  and 
No.  8  was  known  as  the  '*  cripple  track/'  on  which  were 
placed  cars  needing  repairs;  that  the  repairing  tracks  were 
protected  by  flags  when  men  were  at  work  under  the  cars, 
but  no  such  precaution  was  adopted  on  track  No.  8,  as  no 
repairing  was  done  there,  and  cars  were  shunted  thereon  at 
all  hours  of  the  day. 

The  deceased  testified:  **I  was  working  right  next  to 
track  No.  8  and  within  a  short  distance  for  three  monthSi 
and  saw  cars  on  that  track  every  day,  and  the  way  they  did 
bu/iiness  there.'' 

From  five  hundred  and  fifty  to  nine  hundred  men  were 
employed  in  the  repair-yards,  and  one  Bobert  Gunn  was  fore- 
man in  charge  of  the  repairs  of  cars;  O'Day  was  assistant 
foreman  and  Getz  was  the  man  who  distributed  the  various 
articles  of  hardware,  such  as  bumper-springs,  braces,  etc.,  to 
the  men  when  at  work. 

The  men  were  divided  up  into  small  gangs,  and  one  Tracy 
was  foreman  or  gang  boss  of  the  gang  in  which  the  intestate 
worked. 

On  the  day  of  the  accident  the  intestate  and  another  man 
were  at  work  repairing  a  car  on  track  No.  2,  and  found  they 
needed  an  eight-inch  bumper-spring;  the  intestate  applied 
to  Getz  for  the  spring,  and  was  informed  that  he  did  not  have 
one;  he  then  went  to  what  was  known  as  the  scrap  pile, 
**'  which  contained  second-hand  material  of  all  kinds,  and 
failed  to  find  the  required  article  there;  he  then  reported  these 
facts  to  the  gang  boss,  Tracy,  who  told  him  he  had  better  go 
down  to  No.  8  track  and  take  one  from  a  car  there;  in  com- 
pany with  his  fellow- work  man  intestate  followed  out  this  sug- 
gestion, and,  while  under  a  car  on  track  No.  8,  in  this  act  of 
removing  a  bumper-spring,  some  cars  were  backed  in  on  that 
'track,  moving  the  car  under  which  intestate  was  working,  and 
inflicting  upon  him  very  serious  and  permanent  injuries. 

The  only  legal  question  in  this  case  is,  Did  the  gang  boss, 
Tracy,  in  suggesting  to  the  intestate  to  go  down  on  track  No. 
6  and  get  the  spring,  represent  the  defendant? 

It  is  admitted  by  the  learned  counsel  for  the  appellant  that 
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there  is  no  direct  evidence  in  the  case  showing  that  it  was 
any  part  of  Tracy's  duty  to  furnish  materials  required  by 
the  workmen  under  him,  but  he  insists  that  the  defendant 
having  failed  to  designate  any  one  person  whose  duty  it 
should  be  to  borrow  springs  from  other  cars  for  temporary 
use,  and  still  continuing  the  business  of  car  repairing,  it  not 
only  acquiesced  in  the  gang  foremen  procuring  such  mate- 
rials, but  impliedly  authorized  them  to  procure  them  where- 
ever  they  could.  • 

The  appellant's  counsel  also  admits  that  Tracy  was  the 
fellow«servant  of  the  intestate  in  every  thing  except  in  the 
performance  of  a  duty  which  the  law  imposed  upon  the  de- 
fendant, viz.,  procuring  materials  for  use. 

We  are  unable  to  adopt  these  views. 

It  would  lead  to  the  establishment  of  an  exceedingly  un- 
safe rule  to  hold  that  a  gang  boss  over  forty  or  fifty  men 
could,  without  direct  authority  from  the  company,  change 
the  safe  and  proper  rules  in  pursuance  of  which  the  work  in 
the  repair-yards  was  conducted,  and  direct  workmen  to  pros- 
ecute their  labors  under  cars  standing  on  tracks  other  than 
the  regular,  duly  protected  repair  tracks. 

Tracy  was  in  no  legal  sense  the  representative  of  the  de- 
fendant when  he  suggested  to  the  intestate  that  he  should 
procure  a  spring  from  a  car  standing  on  track  No.  8;  he  was 
a  fellow-servant  making  a  very  unwise  and  dangerous  sug- 
gestion. 

^**  A  servant  who  sustains  an  injury  from  the  negligence 
of  a  superior  agent,  engaged  in  the  same  general  business^ 
cannot  maintain  an  action  against  their  common  employer, 
although  he  was  subject  to  the  control  of  such  superior 
agent,  and  could  not  guard  against  his  negligence  or  its  con- 
sequences: Sherman  v.  Rochester  etc,  £•  R.  Co.^  17  N.  Y.  153; 
Loughlin  y.  State,  105  N.  Y.  159. 

The  order  appealed  from  should  be  affirmed,  and  judgment 
absolute  directed  for  the  defendanti  with  costs. 

All  concur. 

Ordered  accordingly.         ^_ 

. 

Mastkb  aud  Servant — Viok-pbinoipal — Forkmav.—A  foreman  may 
be,  and  ordinarily  is,  but  a  mere  fellow-servant.  The  bnzden  b  upon  ao 
injured  servant  to  show  by  aUegations  in  his  complaint  that  such  foreman 
whose  negligenoe  oaiised  the  injury  is  a  vice-prinoipal,  and  not  a  lellow-«erv* 
ant:  New  PUUburg  Coed  etc.  C<k  v.  Petemm,  136  Ind.  898;  43  Am.  Si.  K&^ 
827,  and  note^  with  the  cases  collected. 
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MaSTBB  and  SbBVAIVT— SaPXRIOR  SX&YAIST— LlABTLITT  OT   MaSTIB.— 

A  master  is  liable  to  an  inferior  servant  for  injuries  resulting  from  the  ne9» 
ligenoe  of  a  superior  servant  if  such  negligeuoe  was  in  regard  to  some  du^ 
imposed  by  law  upon  tiie  master,  and  by  him  intrusted  to  the  negligent 
saperior  servant:  BaUroad  v.  Spenee,  93  Tenn.  178;  42  Am.  8t  Rep.  907» 
and  note;  New  PUUbmrg  Coal  etaOa^w.  Fdtnoii,  196  Ind.  888;  48  An.  Si. 
Rsp.  827»  and  notsw 
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Skhsit  Railways,  Liabilitt  ov  iob  Act  or  Condvotob  xir  Friobtiv* 
uro  A  BoT. — ^If,  seeing  a  boy  upon  the  oar,  the  oonduotor  oalls  out  to 
him  and  makes  a  movement  of  a  nature  to  justify  the  boy  in  believing 
that  be  is  about  to  receive  punishment  or  bodily  injury,  and  he  there* 
upon  lets  go  and  falls  and  is  injured,  and  brings  an  action  for  such 
injury,  he  may  recover  if,  in  the  opinion  of  tiie  jury,  the  act  of  the 
conductor  was  done  for  the  purpose  of  removing  the  boy  from  the  oar» 
and  was  improper,  nnneoessarily  dangerous^  and  tha  proximate  eanse 
of  the  injury. 

Porter  Norton^  for  the  appellant. 
Adolph  RebadoWj  for  the  respondent. 

*^*  Haioht,  J.  This  action  was  brought  to  recover  dam* 
ages  for  injuries  sustained  by  the  plaintiff  in  alighting  frooi 
one  of  defendant's  street  railroad  cars  on  Plymouth  avenue^ 
in  the  city  of  Buffalo,  on  the  twenty -first  day  of  October,  1892. 

*^*  The  plaintiff  was  a  boy  ten  years  of  age,  and  was  at 
the  time  of  the  accident  stealing  a  ride  upon  one  of  the  de* 
fendant's  cars.  He  stoodi  as  he  testified,  upon  the  step  of 
the  front  platform  with  one  hand  upon  the  handle  of  the 
dashboard  and  the  other  upon  the  handle  on  the  corner  of 
the  car.  While  standing  in  this  position  the  conductor  passed 
through  the  car  out  upon  the  front  platform,  and  with  one 
hand  reached  out  toward  him  (the  witness  indicating)  and 
oried  ^'Heyl'^  At  this  he  let  goof  the  handle  upon  the 
dashboard,  fell  from  the  step,  and  his  body  swung  around 
against  the  side  of  the  car,  he  still  holding  to  the  handle 
upon  the  corner,  and  in  that  position  remained  whilst  the  car 
proceeded  ten  or  fifteen  feet.  He  then  dropped,  falling  by 
the  side  of  the  car  in  such  a  maniier  that  the  wheels  passed 
over  one  of  his  legs. 

Upon  the  trial  motions  for  nonsuit  and  for  direction  of  ver- 
dict were  made  and  denied. 

In  Clark  v.  New  York  etc.  R.  R.  Co.^  40  Hun,  605,  aSBrmed 
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in  113  N.  Y.  670,  the  plaintiff  was  a  boy  of  the  age  of  thirteen 
years.  He  caught  on  to  the  forward  end  of  the  caboose  of  a 
moving  freight  train.  One  of  the  company's  employees  saw 
him,  and  dashed  a  cup  of  water  in  his  face,  causing  him  to 
fall  from  the  car  in  such  a  manner  as  to  have  his  knee 
crushed  by  one  of  the  wheels.  It  was  held  that  he  could 
recover. 

In  McCann  v.  Sixth  Ave.  R.  R.  Co.,  117  N.  Y.  505,  16  Am. 
€t.  Rep.  539,  a  boy,  in  crossing  the  street,  whereon  were  two 
tracks  of  the  defendant's  road,  in  order  to  get  out  of  the  way 
of  a  truck  passing  upon  the  street,  jumped  on  to  the  rear 
platform  of  a  car  which  had  stopped  at  the  crossing,  and,  as 
he  was  passing  across  the  platform,  the  conductor  kicked  at 
him,  and,  to  avoid  the  kick,  he  jumped  from  the  car,  landing 
in  the  other  track,  without  looking,  and  was  struck  by  a  oar 
moving  upon  that  track.  It  was  held  that  a  nonsuit  was 
improper. 

In  Hogan  v.  Central  Park  etc.  R.  R.  Co.,  124  N.  Y.  647,  a 
boy  twelve  years  of  age  was  stealing  a  ride  upon  the  rear 
platform  of  one  of  the  defendant's  cars,  which  *^^  was  man- 
aged by  the  driver  alone.  A  number  of  bo^^s  had  jumped  on 
to  the  car  for  the  purpose  of  stealing  a  ride,  but  at  the  com* 
mand  of  the  driver  they  all  got  off  except  the  decedent,  whfi 
continued  to  sit  upon  the  left  side  of  the  rear  platform.  As 
the  car  crossed  Second  avenue  another  lad  jumped  on  to  the 
right  side  of  the  platform,  for  the  purpose  of  obtaining  a  free 
ride,  and  thereupon  the  driver  started  toward  the  rear  plat- 
form for  the  purpose  of  compelling  the  boys  to  leave  the  car, 
but  before  he  reached  them  they  jumped  off,  the  plaintiff's 
intestate  on  the  left  side  of  the  car,  and  in  doing  so  fell  under 
one  of  the  defendant's  cars  running  on  the  other  track,  and 
was  killed.  The  driver  did  not  let  go  of  bis  lines,  with  which 
he  managed  his  horses,  nor  approach  within  several  feet  of 
the  boys,  nor  threaten  them  with  violence.  It  was  held  that 
the  judgment  in  favor  of  the  plaintiff  should  be  reversed. 

The  plaintiff  was  a  trespasser,  and  the  defendant  owed  him 
no  duty  of  protection.  Its  servants  had  the  right  to  remove 
him  from  the  car,  but  in  doing  so  were  required  to  subject  him 
to  no  unnecessary  hazard.  They  had  no  right  to  seize  him 
and  throw  him  from  the  car  whilst  it  was  in  motion,  or  to 
so  violently  assault  or  frighten  him  as  to  cause  him  to  fall 
from  the  car.  In  order  to  justify  a  recovery  the  act  of  the 
defendant's  servant  must  have  been  improperi  unnecessaril/ 
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dangerous,  the  proximate  cause  of  the  injury,  and  done  fof 
the  purpofle  of  removing  the  plaintiff  from  the  car. 

As  we  have  seen,  the  conductor  went  out  upon  the  front 
platform,  extended  his  hand  toward  the  plaintiff,  and  cried 
out  "  Hey  1 "  The  boy  tells  us  that  it  frightened  him,  and  thai 
he  fell  off.  The  record  does  not  give  us  much  information 
with  reference  to  the  character  of  the  act,  whether  it  was 
violent  or  threatening.  It  does  give  us  to  understand  that 
the  witnesses  indicated  to  the  jury,  by  illustrating  with  the 
arm,  the  manner  and  character  of  the  act.  We  consequently 
may  assume,  in  aid  of  the  judgment,  that  the  act  was  of  such 
a  nature  as  to  justify  the  plaintiff  in  believing  that  he  was 
about  to  receive  punishment  or  bodily  injury. 

*^'  The  case  may  be  close  and  upon  the  border,  bat  we 
incline  to  the  view  that  we  cannot  interfere. 

The  judgment  should  be  aSBrmed,  with  coeta. 

All  concur,  except  And&sws,  0.  J.,  and  QbaT|  J.,  dissent- 
ing. 

Judgment  aSBrmed. 

MaotKR  AKD  SbRVANT^GsNSBAL  LlABHilTr  OV  MaCTIB  fCB  SUVANT^S 

Acts.— A  master  U  not  liable  to  the  aot  of  a  serTaat  anleaa  it  waa  done  for 
the  pnrpoee  and  as  a  means  of  doing  what  the  aervant  waa  employed  to  dew 
An  act  done  by  the  servant  while  engaged  in  hia  master's  work«  bat  not  done 
as  a  means  or  for  the  purpose  of  performing  the  work,  is  not  deemed  to  be 
the  act  of  the  master:  Boeder  ▼.  O'Co/mell,  162  Mass.  819;  44  Am.  St.  Repb 
J59,  and  note.    See  the  note  to  i?t<cftie  v.  FTotov  S8  Am.  St.  Bopb  S7a 
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OearoRATieirs^UKLAwriTL  RasTRionoHa  cat  Tbadb— >FoBynTiTBa  ev 
CBABTXB.-»If  a  corporation  adopts  by-laws  declaring  that  ita  direotott 
ahaU  have  power  to  make  and  fix  the  standard  or  market  prioe  at  which 
milk  shall  be  purchased  by  the  stockholden  of  the  oorporatioot  and 
acting  under  these  by-laws  the  directors,  from  time  to  time,  fix  the  prioe 
of  milk  to  be  paid  by  dealers,  and  the  price  so  fixed  largely  oontrolled 
the  market  in  and  about  the  city  in  which  the  corporation  had  ita  place 
of  business,  these  &Mita  support  a  verdict  or  finding  that  the  corpora- 
iion  as  thus  managed  constitutes  a  combination  inimical  to  trade  and 
oommeroe^  and  therefore  unUwful,  and  are  snffioieat  to  aastaini^  dseree 
forfeiting  the  charter  of  the  corporation. 

Alfred  Ely^  for  the  appellant 

T.  E.  Hancock^  attorney  general^  for  the  respondents. 

▲M.  &E.  Rar..  Vox.  XLV.  —89 
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***  Hatoht,  J.  This  action  was  brought  to  have  the  de- 
fendant, a  domestic  corporation,  dissolved,  its  charter  vaoated, 
and  its  corporate  existence  annulled.  This  relief  is  sought 
upon  two  grounds:  1.  Nonuser;  2.  An  nnlawfal  and  illegal 
combination  and  conspiracy  made  in  restraint  of  trade  to 
limit  the  supply  of  milk,  and  to  fix  and  control  the  price 
thereof  in  the  city  of  New  York  and  elsewhere. 

The  defendant  was  organized  on  the  twenty-first  day  of  Oc- 
tober, 1882,  for  the  purpose,  as  stated  in  its  certificate  of  incor* 
porationi  of  ^  buying  and  selling  of  milk  at  wholesale  and 
retail,  the  purchase  of  dairies  of  milk  when  deemed  advis- 
able, and  the  sale  of  the  same  to  milk  dealers."    The  com- 
plaint charges  that  the  defendant  was  not  engaged  in  this 
business.    Upoif  *^^  the  trial  at  the  close  of  the  evidence 
it  was  conceded  by  both  counsel  for  the  plaintifiF  and  for  the 
defendant  that  the  question  whether  the  defendant  had  been 
engaged  in  buying  or  selling  milk,  under  the  evidence,  was 
a  question  of  law  for  the  court,  and  not  for  the  jury.    We  so 
understand  the  evidence.    There  is  no  conflict,  and  we  have 
but  to  ascertain  the  meaning  and  intention  of  the  witnesses. 
The  plaintifiTs  chief  witness  was  WoodhuU,  the  secretary  and 
treasurer  of  the  defendant.    In  his  testimony  he  makes  use 
of  the  expression  that  the  exchange  *'  has  bought  and  sold 
milk  ";  but  he  then  proceeds  to  state  that  he  is  familiar  with 
the  operations  of  the  Milk  Exchange  in  buying  milk  of  the 
farmers  and  selling  it  to  dealers,  and  then  states  the  manner 
in  which  the  business  was  conducted.     He  says:  **  It  is  this: 
a  farmer  brings  his  dairy  into  the  exchange  to  be  sold;  I  go 
out  and  find  him  a  dealer  who  can  use  the  milk,  and  write 
the  farmer  how  to  mark  his  milk;  I  make  the  collection  of 
the  dealer  and  pay  it  to  the  farmer,  and  we  guarantee  him 
the  collection."    He  further  testified  that  their  commission 
was  three  per  cent;  that  the  milk  was  never  shipped  to  the 
exchange,  but  was  shipped  directly  to  the  dealer;  that  they 
sold  the  milk  for  the  farmer  at  the  exchange  price,  which 
they  guaranteed  to  collect  and  turn  over  to  the  farmer,  less 
their  commissions.    Numerous  witnesses  speak  of  their  ar- 
rangement made,  or  attempted  to  be  made,  with  the  exchange 
for  the  sale  of  milk,  and  in  each  case  it  was  distinctly  stated 
that  the  exchange  did  not  buy  milk;  that  they  merely  looked 
up  a  dealer  who  would  purchase  it  at  the  exchange  price, 
and  that  they  guaranteed  the  collection  for  three  per  cent 
eommission. 
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We  think,  therefore,  that  there  can  be  no  question  as  ta 
the  meaning  of  the  witnesa  WoodhuU  as  to  the  expressioir 
made  use  of  by  him  above  referred  to,  for  he  immediately 
proceeded  to  explain  how  the  milk  was  purchased  and  sold, 
and  this  evidence  establishes  the  fact  that  the  milk  was  not 
purchased  by  the  exchange,  but  that  it  was  sold  in  the  man* 
ner  described  for  the  commission  stated.  The  transactions, 
therefore,  constituted  a  commission  business,  and  were  not, 
strictly  speaking  *^'  the  '*  buying  and  selling  of  milk  at 
wholesale  and  retail/'  Whether  the  engaging  in  a  com  mis* 
sion  business,  such  as  we  have  described,  is  authorized  by 
the  defendant's  charter,  we  do  not  deem  it  necessary  now  to 
determine.  It  may  be  that  the  commission  business  is  so 
closely  allied  to  that  of  buying  and  selling  as  to  make  the 
former  legitimate  and  permissible  under  the  defendant's  cer* 
tificate  of  incorporation. 

We  are  thus  brought  to  a  consideration  of  the  charge  o( 
unlawful  conspiracy  in  restraint  of  trade.  We  have  only 
called  attention  to  the  charge  of  nonuser  for  the  purpose  of 
showing  the  precise  nature  of  the  business  conducted  by  the 
defendant,  as  bearing  upon  the  latter  question.  If  the  de- 
fendant  was  the  purchaser  of  milk,  or  of  dairies  of  milk,  it 
bad  the  right  to  fix  the  price  from  time  to  time  that  it  would 
pay  therefor.  If,  however,  it  was  engaged  only  in  the  sell* 
ing  of  milk  upon  commission,  then  its  duty  as  a  commission 
merchant,  as  ordinarily  understood,  was  to  get  as  high  a 
price  for  the  seller  as  could  be  reasonably  obtained,  and  it 
was  no  part  of  its  duty  to  otherwise  fix  the  price  of  milk. 

It  appears  that  the  Milk  Exchange  when  organized,  or 
shortly  thereafter,  had  ninety-odd  stockholders,  a  largo 
majority  of  whom  were  milk  dealers  in  the  city  of  New  York 
or  creamery  or  milk  commission  men  doing  business  in 
that  vicinity;  that  at  the  first  meeting  of  the  exchange  after 
its  incorporation  the  following,  among  other,  by-laws  was 
adopted:  ^*The  board  of  directors  shall  have  the  power  Co 
make  and  fix  the  standard  or  market  price  at  which  milk 
shall  be  purchased  by  the  stockholders  of  this  company,  and 
to  declare  the  stock  of  any  and  every  stockholder  herein  who 
purchases  milk  at  any  other  than  the  price  so  named  by  the 
board  forfeited,  subject  to  the  conditions  set  forth  in  article 
8,  sections  4  and  5,  of  these  by-laws.  All  stock  so  forfeited 
by  said  board  of  directors  shall  be  subject  to  the  order  of  the 
board  of  directors,  and  shall  be  disposed  of  as  they  direct.* 
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Thifl  by-law  remained  in  force  for  a  number  of  years,  and 
until  after  there  was  an  investigation  as  to  the  character  and 
nature  of  the  defendant's  business  and  a  report  made  by  a 
*v*  committee  of  the  senate.  The  by-law  was  then  amended 
by  striking  out  that  part  thereof  which  authorized  the  for- 
feiture of  the  stock  of  a  stockholder  who  purchased  milk  at 
another  price  than  that  fixed  by  the  exchange.  It  was  again 
amended  in  April,  1890,  but  that  part  thereof  which  provided 
that  the  board  of  directors  shall  have  the  power  to  determine 
and  fix  from  time  to  time  the  exchange  price  of  milk  was 
retained.  Acting  upon  these  by-laws,  the  defendant's  board 
of  directors  have  from  time  to  time,  during  its  corporate  ex* 
istence,  fixed  the  price  of  milk  to  be  paid  by  dealers,  and 
the  prices  so  fixed  have  largely  controlled  the  market  in  and 
about  the  city  of  New  York  and  of  the  milk-producing  terri- 
tory contiguous  thereto. 

These  facts  are  significant,  and  we  are  unable  to  escape 
the  conviction  that  there  was  a  combination  on  the  part  of 
the  milk  dealers  and  creamery  men  in  and  about  the  city 
of  New  York  to  fix  and  control  the  price  that  they  should 
pay  for  milk.     Was  this  lawful? 

In  Judd  V.  Harringtony  139  N.  Y.  105,  certain  parties  who 
were  dealers  in  sheep  and  lambs,  entered  into  an  agreement^ 
by  its  terms  organizing  an  association  for  the  declared  pur- 
pose of  guarding  and  protecting  their  business  interests  from 
loss  by  unreasonable  competition.  The  agreement  was  to 
pool  their  commissions,  except  such  as  should  be  agreed  to 
be  paid  to  a  butchers'  association  with  which  they  had  agreed 
only  to  sell  to  the  butchers  and  the  butchers  to  buy  only  of 
the  dealers  belonging  to  their  respective  associations.  It  was 
held  that  the  real  nature  and  purpose  of  the  agreement  was 
to  suppress  competition  in  an  article  of  food,  and  to  so  con- 
trol the  market  that  they  could  enhance  the  price  of  the 
article. 

In  People  r.  Sheldon,  189  N.  Y.  251,  86  Am.  8t  Sep.  690, 
certain  coal  dealers  organised  a  company  known  as  the 
**  Lockport  Coal  Exchange."  The  object  of  the  organisation 
was  to  prevent  competition  in  the  price  of  coal  among  the 
retail  dealers  in  that  city,  by  constituting  the  exchange  the 
sole  authority  to  fix  the  price  which  should  be  charged  by 
the  members  for  coal  sold  by  them.  Sheldon  and  others, 
members  of  the  exchange,  *^'  were  indicted,  charged  with 
the  ofiense  of  doing  an  act  injurious  to  trade  or  oommeroet 
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The  trial  judge  submitted  the  case  to  the  jury  upon  the  the- 
ory that  if  the  defendants  entered  into  the  organisation  for 
the  purpose  of  controlling  the  price  of  coal  and  managing  the 
business  of  the  sale  thereof,  so  as  to  prevent  competition  in 
the  price  between  the  members  of  the  exchange,  the  agree- 
ment was  illegal.  The  jury  found  the  defendants  guilty.  It 
was  held  that  the  principle  upon  which  the  case  was  sub- 
mitted to  the  jury  was  sanctioned  by  the  authorities.  An- 
drews, C.  J.y  in  delivering  the  opinion  of  the  court,  said: 
**The  question  is,  Was  the  agreement,  in  view  of  what  might 
have  been  done  under  it,  and  the  fact  that  it  was  an  agree- 
ment, the  effect  of  which  was  to  prevent  competition  among 
the  coal  dealers,  one  upon  which  the  law  fixes  the  brand  of 
oondemnation?  It  has  hitherto  been  an  accepted  maxim  in 
political  economy  that  *  competiton  is  the  life  of  trade.'  The 
courts  have  acted  upon  and  adopted  this  maxim  in  passing 
apon  the  validity  of  agreements,  the  design  of  which  was  to 
prevent  competition  in  trade,  and  have  held  such  agreements 
to  be  invalid. '  Again  he  says:  '^ Agreements  to  prevent  com- 
petition in  trade  are,  in  contemplation  of  law,  injurious  to 
trade,  because  they  are  liable  to  be  injuriously  used.  The 
present  case  may  be  used  as  an  illustration.  The  price  of 
coal  now  fixed  by  the  exchange  may  be  reasonable  in  view 
of  the  interests,  both  of  dealers  and  consumers,  but  the 
organization  may  not  always  be  guided  by  the  principle  of 

absolute  justice If  agreements  and  combinations  to 

prevent  competition  in  prices  are  or  may  be  hurtful  to  trade 
the  only  sure  remedy  is  to  prohibit  all  agreements  of  that 
character.  If  the  validity  of  such  an  agreement  was  made 
to  depend  upon  actual  proof  of  public  prejudice  or  injury  it 
would  be  very  difficult  in  any  case  to  establish  -the  invalid- 
ity, although  the  moral  evidence  might  be  very  convincing." 
In  Amoi  v.  PitMon  etc.  Coal  Co.,  68  N.  Y.  668,  28  Am. 
Rep.  190,  the  Butler  Colliery  Company  and  the  Pittston  & 
Elmira  Coal  Company  were  corporations  engaged  in  mining 
and  selling  coal.  For  the  purpose  of  monopolising  the  trade 
and  maintaining  *^^  a  high  price  for  coal  the  two  companies 
entered  into  a  contract  by  which  one  agreed  to  take  all  of  the 
coal  which  the  other  should  desire  to  send  north  of  the  state 
line  at  the  regular  market  price,  and  agreed  not  to  sell  ooal 
to  any  other  party  to  be  shipped  in  that  direction.  It  was 
held  that  the  agreement  was  entered  into  for  the  purpose  of 
enhancing  the  price  of  coal  north  of  the  state  linCj  and  that 
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it  was  against  public  policy  and  yoid.    Bapallo,  J.,  in  the 
opinion,  says:  **  That  a  combination  to  effect  such  a  purpose 
18  inimical  to  the  interests  of  the  public,  and  that  all  con- 
tracts designed  to  effect  such  an  end  are  contrary  to  publio 
policy,  and,  thereforei  illegal,  is  too  well  settled  by  adjudi* 
cated  cases  to  be  questioned  at  this  day'':  See  People  r. 
Fisher^  14  Wend.  9;  28  Am.  Dec.  601;  Hooker  y.  Vanderwater^ 
4  Denio,  349;  47  Am.  Dec.  258;  Stanton  y.  AUen^  5  Denio, 
434;  49  Am.  Dec.  282;  Saratoga  County  Bank  y.  Kingy  44 
N.  Y.  87;  Leonard  r.  Poole,  114  N.  Y.  871;  11  Am.  Sk  Rep. 
667. 

Applying  the  rule  thus  established  to  the  eyidence  under 
consideration,  it  appears  to  us  that  a  case  is  presented  in 
which  the  jury  might  haye  found  that  the  combination 
alluded  to  was  inimical  to  trade  and  commercCi  and,  there- 
fore, unlawful. 

It  may  be  claimed  that  the  purpose  of  the  combination 
was  to  reduce  the  price  of  milk,  and  that  it  being  an  article 
of  food  such  reduction  was  not  against  publio  policy.  But 
the  price  was  fixed  for  the  benefit  of  the  dealers,  and  not  the 
consumers,  and  the  logical  effect  upon  the  trade  of  so  fixing 
the  price  by  the  combination  was  to  paralyze  the  production 
and  limit  the  supply,  and  thus  leaye  the  dealers  in  a  position 
to  control  the  market,  and  at  their  option  to  enhance  the 
price  to  be  paid  by  the  consumers.  This  brings  the  case 
within  the  condemnation  of  the  authoritieSi  to  which  we 
haye  referred. 

It  is  asserted  that  this  litigation  was  instituted  upon  the 
petition  of  members  of  the  **  Milk  Producers'  Union/'  and 
that  the  purpose  of  that  association  was  to  enhance  the 
price  of  milk.  This  may  be,  but  the  action  was  brought 
by  the  attorney  general,  and  the  itifluiences  that  operated 
opon  him  to  induce  his  prosecution  of  the  defendant  are  now 
unimportant.  The  questions  for  our  determination  are  pre- 
sented by  the  *^^  pleadings,  and  the  parties  haye  the  right 
to  haye  them  determined  upon  the  merits.  If  the  ^  Milk 
Producers'  Union"  is  engaged  in  an  unlawful  business,  which 
is  a  restraint  upon  trade  and  commeroei  it  may  be  dealt  with 
in  another  action. 

The  order  appealed  from  should  be  affirmed,  and  judgment 
absolute  ordered  in  fayor  of  the  plaintiff  upon  the  stipulation^ 
with  costs. 
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All  concar  (Andrews,  C.  J.,  and  Bartlbtt,  J.,  on  the 
ground  of  nonuser),  except  Peckham,  J.,  who  dissents  upon 
the  ground  that  there  was  proof  sufficient  of  user,  and  that 
the  action  of  the  defendant  did  not  fairly  tend  to  enhance  the 
price  of  milk  to  the  consumer. 

Order  affirmed  and  judgment  accordingly. 

Ck>iiBiNATioN8 — Unlawful  RsffTRicnoNS  ow  Trade, — ^A  ooo tract  it  iia^ 
lawful  as  in  restraint  of  trade  if  injurious  to  the  public  interests,  as  when 
it  provides  that  the  signers  will  not  sell  any  article  of  prime  necessity  or 
even  of  frequent  use  in  a  certain  city,  or  to  be  used  therein  to  persons 
other  than  such  signers  except  at  a  price  therein  specified.  Hence  a  pool 
or  combination  to  control  the  price  of  beer  in  a  city  is  nnlawfnl;  Nester  t* 
CoiUmenial  Brmxnng  Co.,  161  •Fa.  St.  473|  41  Am.  St.  Repw  8H  and  note 
with  tlie  oases  ooUooted* 


Walsh  v.  Fituhburg  Railroad  Company, 
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Landowhbr,  Dott  of,  to  Pcrsons  on  Hu  PKXMisn  BT  Hn  8unm» 
AMOK. — If  premises  are  open  and  unguarded,  and  the  public  is  permitted 
to  cross  and  to  be  upon  them  at  will,  the  landowner  owes  to  every  per* 
son  coming  thereon  the  duty  to  abstain  from  injuring  him  intentionally, 
or  by  failing  to  exercise  reasonable  care,  but  does  not  owe  him  the  duty 
of  active  vigilance  to  see  that  he  is  not  injured  while  on  suoh  preni* 
ises  for  his  own  convenience. 

BAnwATs— TuRNTABLU,  DuTT  c%  TO  OuAKD  VBOM  Childrbn.— A  rail- 
way maintaining  a  turntable  upon  land  which  the  public  is  in  tho 
habit  of  crossing  and  being  upon  at  pleasure,  but  not  by  invitation, 
does  not  owe  the  duty  to  children  to  keep  such  turntable  fastened  or 
looked  when  not  in  use,  so  as  to  prevent  access  to  it  by  children.  If 
it  is  on  the  land  of  its  owner,  and  is  used  by  him  for  the  sole  purpoiO 
of  conducting  his  business,  and  is  fit  and  proper  for  that  purpose,  and 
is  not  bnilt  in  any  improper  or  negligent  way  with  reference  to  tho 
transaction  of  his  business,  he  does  not  owe  any  further  duty  to  par* 
sons,  whether  children  or  adults,  who  have  no  business  on  his  land, 
and  who  are  there  anasked«  and  whose  presence  is  meroly  tolerated. 

T.  F.  Hamilton^  for  the  appellant 

Henry  T.  Nason^  for  the  respondent* 

S04  Peckham,  J.  The  defendant  owned  a  plot  of  ground 
in  the  northern  portion  of  the  city  of  Troy,  bounded  by  four 
different  streets.  Quite  a  large  portion  of  its  land  was  un- 
fenced,  and  the  public  had,  for  a  number  of  years,  been 
accustomed  to  walk  across  this  plot  for  the  purpose  of  short- 
•ning  the  distance,  instead  of  going  around  by  the  public 
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sireetB.  The  land  was  approached  from  the  north  on  the 
same  grade  as  the  public  street,  and  the  defendant  laid  ita 
tracks  through  the  street  and  onto  the  plot  for  the  purpose 
of  using  it  in  the  ordinary  transaction  of  its  business.  It  was 
not  used  for  the  purpose  of  a  depot,  and  the  land  itself  was 
rough,  uneveni  overgrown  with  weeds  and  grass,  and  not  fit 
for  use  by  horses  and  wagons,  and  was  not  so  used*  The 
public  were  not  invited  upon  the  land  in  any  sense  further 
than  that  the  defendant  had  not  taken  occasion  to  prevent 
the  public  from  using  a  portion  of  it  as  a  footpath  for  the 
purpose  already  stated.  The  footpath  thus  marked  out  by 
use  ran  within  fifteen  or  twenty  feet  of  the  turntable  of  the 
defendant,  which  was  used  by  it  in  the  ordinary  course  of  its 
business.  The  surface  of  the  table  was  in  some  places  about 
three  feet  above  the  grade  of  the  plot,  and  at  others  it  was 
eight  or  nine  feet  above  grade.  The  only  way  to  approach 
it  on  the  level  was  by  the  use  of  the  tracks  of  the  defendant^ 
which  led  onto  the  table,  and  it  was  used  for  the  purpose  of 
taking  the  defendant's  engines  and  turning  them  around. 
The  turntable  was  built  in  the  usual  manner,  and  was  in 
perfect  repair.  The  main  tracks  of  the  defendant  ran  through 
the  eastern  portion  of  the  plot.  The  turntable  was  west  of 
the  main  tracks. 

^^  On  the  81st  of  August,  1888,  the  plaintiff,  who  was  at 
that  time  a  child  of  the  age  of  five  years  and  nine  months^ 
had  come  upon  the  defendant's  premises,  and,  in  company 
with  several  other  and  slder  boys,  was  playing  on  the  turn* 
table,  and,  in  the  course  of  turning  the  table  around,  the 
plaintiff  had  his  leg  caught  between  the  rail  on  the  table  and 
the  rail  on  the  adjoining  earth,  and  he  was  severely  injured* 
This  action  has  been  brought  for  the  purpose  of  recovering 
damages  for  those  injuries,  and  a  recovery  has  been  had^ 
which  has  been  sustained  by  the  general  term* 

Plaintiff  bases  his  right  to  maintain  this  action  upon  the 
allegation  that  the  defendant,  by  permitting  the  public  to  go 
upon  its  land  in  the  manner  stated,  had,  in  effect|  invited 
such  entrance,  and  was  bound  on  that  account  to  use  greater 
care  to  prevent  an  accident  of  this  nature. 

A/urther  ground  is  stated  that|  in  using  the  turntable^ 
even  upon  its  own  property,  under  circumstances  which  ren* 
dered  it  probable  that  children  would  come  upon  the  land 
and  play  upon  the  turntable,  it  was  bound  to  the  exercise  of 
greater  care  than  it  bad  observed;  that  it  was  bound  to  guard 
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the  table  in  such  a  way  that  children  could  not  come  upon  it^ 
or  to  station  a  man  there  to  prevent  their  entrance,  or  else 
the  defendant  should  have  used  some  kind  of  a  device  which 
would  or  might  prevent  the  turning  of  the  table  while  it  was 
not  in  use  by  defendant.  The  defendant  contends  that  the 
plaintiff  had  not  been  invited  to  come  upon  its  grounds,  either 
expressly  or  by  any  implication  arising  from  its  conduct  in 
simply  permitting  the  public  to  cross  a  portion  of  its  grounds 
•8  a  short  cut  between  two  streets,  and  that  it  was  not  bound 
to  any  active  vigilance  in  the  matter,  and  was  only  bound  to 
such  reasonable  care  and  caution  as  any  one  ought  to  take  to 
prevent  injury  to  another,  and  that,  guided  by  that  rule,  it 
had  not,  as  matter  of  law,  been  guilty  of  any  negligence. 

As  to  the  assumed  invitation  held  out  to  the  public,  there 
is  nothing  in  the  facts  found  in  this  record  which  justifies 
any  such  assumption.  The  plaintiff  was  not  on  the  land  by 
invitation  of  the  defendant,  nor  in  its  business,  but  for  his  own 
purposes,  *^^  totally  disconnected  with  the  defendant's  busi- 
ness. He  was  not  a  trespasser  in  the  sense  of  his  being 
unlawfully  upon  the  premises,  because  the  defendant,  by  its 
course  of  conduct,  had  impliedly  granted  a  license  to  the 
public  to  use  the  land  for  the  purpose  above  mentioned.  This 
license,  of  course,  could  at  any  time  have  been  revoked,  and 
then  any  one  going  upon  the  land  would  have  been  a  tree* 
passer.  But,  under  the  circumstances,  treating  the  plaintiff  as 
an  adult,  and  simply  upon  the  question  of  the  invitation  held 
out  to  him,  he  was  there  by  sufferance  only.  The  defendant 
had  no  right  intentionally  to  injure  him,  and  it  would  be  lia* 
ble  if  it  heedlessly  or  carelessly  injured  him  while  performing 
its  own  business.  It  owed  him  a  duty  to  abstain  from  injur- 
ing  him  either  intentionally  or  by  failing  to  exercise  reason- 
able  care,  but  it  did  not  owe  him  the  duty  of  active  vigilance 
to  see  that  he  was  not  injured  while  upon  its  land  merely  by 
permission  for  his  own  convenience:  Nichohon  y.  Erie  Ry,  Co.^ 
41  N.  Y.  525;  Byrne  v.  New  York  Cent.  etc.  R.  R.  Co.^  104 
N.  Y.  363;  58  Am.  Rep.  512;  Splittorf  v.  SiaU,  108  N.  Y.  205; 
Cuiiek  V.  Adams,  115  N.  Y.  55;  12  Am.  St.  Rep.  772.  We 
think  there  is  no  proof  whatever  that  the  defendant,  so  far  as 
its  duty  to  plaintiff  is  concerned,  failed  to  exercise  reasonable 
caie  in  the  conduct  of  its  business  with  regard  to  this  machine. 

We  are  of  the  opinion  that  the  defendant  has  not  been 
shown  guilty  of  a  violation  of  its  duty,  nor  has  a  question 
been  made  for  the  jury  in  that  respect  by  proof  that  it  used 
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the  turntable  in  the  manner  it  did.  It  is  troe  that  eoma 
means  might  have  been  adopted  which  possibly  might  have 
prevented  the  happening  of  this  accident.  The  proof  is  that 
turntables  are  not  generally  constructed  with  bolts  for  the 
purpose  of  keeping  them  steady.  Such  bolts  do  not  coma 
with  the  table  from  the  factory.  Nothing  of  that  kind  is 
essential  to  the  machine  or  for  its  legitimate  and  proper  use. 
The  table  might  have  been  kept  so  fastened  or  locked  when 
Dot  in  use  that  people  could  not  turn  it  without  nnfaetening 
or  unlocking  it,  and  the  defendant  might  even  have  built  a 
wall  around  it  so  high,  and  guarded  it  so  closely,  as  to  pre- 
vent any  access  to  it  '^^  by  children  at  any  time.  But  was 
defendant  bound  to  do  so?  Did  it  owe  any  such  duty  to  the 
public  or  to  this  plaintiff?  The  turntable  was  on  its  own 
land;  it  was  used  by  the  defendant  for  the  sole  purpose  of 
properly  conducting  its  own  business;  it  was  a  fit  and  proper 
machine  for  that  purpose;  it  was  not  of  the  nature  of  a  trap 
for  the  unwary;  it  was  not  built  in  any  improper  or  negligent 
way  with  reference  to  the  transaction  of  the  business  of  the 
defendant.  What  further  duty  did  it  owe  to  those  who  had 
no  business  upon  its  land,  who  came  there  unasked|  and 
whose  presence  was  simply  tolerated? 

Upon  the  question  of  alluring  plaintiff,  we  do  not  think  it 
can  be  correctly  said  defendant  either  enticed  or  allured  him 
to  come  upon  its  land. 

The  whole  case  in  this  aspect  rests  upon  the  doctrine  that 
the  turntable  was,  as  to  children  of  tender  years,  a  dangerous 
and  at  the  same  time  an  enticing  machine,  one  which,  when 
«een,  would  inevitably  and  infallibly  allure  children  to  coma 
upon  it  for  the  purpose  of  playing  upon  it,  and  that  the 
natural  and  probable  result  of  such  play  would  be  the  injury 
cf  the  child.  Under  such  circumstances  it  is  claimed  that  a 
person  owning  such  a  machine,  although  it  be  used  on  his 
own  land,  is  bound  to  exercise  extra  vigilance  for  the  pur- 
pose of  preventing  injury  to  children  who  come  upon  the 
defendant's  land  allured  by  the  machine  and  ignorant  of  its 
dangers.  We  do  not  think  the  facts  of  this  case  bring  it 
within  any  such  principle.  The  leading  case  in  this  country, 
and  one  which  undoubtedly  sustains  the  plaintiff's  conten- 
tion that  it  is  a  case  for  the  jury,  is  that  of  Railroad  Co,  ▼• 
Stout,  17  Wall.  657.  That  case  has  been  followed  in  many 
states.  In  Missouri:  Koons  v.  St,  Louis  etc,  R.  R.  Co.,  65  Ho. 
592;  in  Kansas:  Kansas  Cent.  Ry.  Co.  v.  Fitzsimmons^  22  Ean. 
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686;  81  Am.  Rep.  203,  reporter's  note  at  206;  in  California: 
Barrett  r.  SotUhem  Pacific  Co.^  91  Cal.  296;  25  Am.  St.  Rep. 
186;  and  in  some  other  states.  The  contrary  principle  hat 
been  announced  and  held  in  Daniels  y.  New  York  etc  R.  B, 
Co.,  154  Mass.  349;  26  Am.  St  Rep.  258,  and  Froet  v.  Eastern 
£.  R.  Co.,  64  N.  H.  220;  10  Am.  St  Rep.  896. 

We  think  the  better  rule  is  laid  down  in  the  two  cases  last 
'^  cited.  We  do  not  assert  that  the  defendant  owed  no 
duty  to  the  plaintiff  under  the  circumstances  existing,  but 
we  think  it  did  not  owe  the  duty  of  such  active  vigilance  aa 
would  be  necessary  to  exist  in  order  to  send  the  case  to  the 
jury,  and  permit  it  to  find  the  defendant  guilty  of  negligence 
in  this  case.  The  court,  in  McAlpin  v.  PoweUj  70  N.  Y.  126, 
26  Am.  Rep.  555,  while  distinguishing  it  from  Railroad  Co. 
V.  Sioviy  17  Wall.  657,  expresses  doubt  of  the  correctness  of 
the  application  of  the  principle  in  the  latter  case. 

We  have  not  had  occasion  to  decide  the  question  up  to  this 
time,  but  now  that  it  is  presented  we  not  only  reiterate  the 
doubt  which  we  expressed  in  McAlpin  v.  Potoell,  70N.  Y.  126, 
26  Am.  Rep.  555,  but  we  think  that  the  question  of  the 
defendant's  negligence  was  erroneously  submitted  to  the  jury 
in  the  Stout  case,  and  that  we  ought  not  to  follow  it  as  a 
precedent  We  think  it  is  not  a  question  of  fact  to  be  sub- 
mitted to  the  jury  for  its  determination  whether  the  defend- 
ant has  or  has  not  been  guilty  of  negligence  under  such 
circumstances  as  appear  in  this  case.  Upon  such  facts  we 
hold  the  defendant  has  violated  no  duty  it  owed  the  plaintiff. 
It  is  not  contended  for  a  moment  that  a  person  on  his  own 
land  may  under  all  circumstances  do  any  thing  that  ha 
chooses  without  being  held  liable  to  answer  in  damages  for 
injuries  which  are  direct  and  probable  and  natural  results  of 
his  action.  We  only  say  this  is  no  such  case.  The  case  of 
Bird  y.  Holbrooke  4  Bing.  628,  is  cited  as  analogous  in  prin- 
ciple to  that  which  plaintiff  urges  in  this  case.  We  do  not 
think  so.  The  defendant  in  that  case  for  the  protection  of 
his  property,  some  of  which  had  theretofore  been  stolen,  set  a 
spring  gun,  without  notice,  in  his  walled  garden  at  a  distance 
from  his  house.  The  plaintiff,  who  climbed  over  the  wall  in 
pursuit  of  a  stray  fowl,  having  been  injured,  it  was  held  that 
the  defendant  was  liable  to  him  in  damages.  In  that  case 
the  plea  was  made  that  the  defendant  had  the  right  to  pro- 
tect his  own  property,  and  that  one  who  was  injured  without 
having  been  invited  upon  the  land,  and  who  was  unlawfully 
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there,  could  maintain  no  action.  It  was  held  that  the  action 
was  '^*  maintainablef  for  otherwise  it  might  result  in  a 
mere  trespass  being  made  a  capital  ofiTense.  Chief  Justice 
Best  said  that  the  practice  (without  giving  notice)  wa9 
inhuman,  and  the  proof  showed  that  the  defendant  had 
placed  the  spring  gun  on  the  wall  fur  the  express  purpose  of 
doing  injury,  and  that  he  had  refused  to  give  notice  of  its 
existence  on  the  ground  that  if  he  gave  notice  he  would  fail 
to  catch  any  one.  The  chief  justice  said  that  the  defendant 
intended  that  the  gun  should  be  discharged  and  that  the 
contents  should  be  lodged  in  the  body  of  his  victim,  and  that 
be  who  sets  spring  guns  without  giving  notice  is  guilty  of  an 
inhuman  act,  and  if  injurious  consequences  ensue  he  is  liable 
to  yield  redress  to  the  sufferer.  The  difference  in  the  two 
cases  is  so  plain  as  to  require  no  discussion. 

Cases  are  also  cited  where  the  defendant,  for  the  purpose 
and  with  the  intention  of  enticing  his  neighbor's  dogs  upon 
his  premises,  set  traps  very  near  the  line  of  the  highway,  and 
then  baited  them  with  decaying  meat,  so  that  the  scent  was 
cast  not  only  in  the  highway  but  upon  the  private  premises 
of  the  plaintiff,  whose  dogs,  taking  the  scent,  came  upon  the 
defendant's  grounds,  and  were  taken  in  a  trap  and  thereby 
killed.  One  of  such  is  the  case  of  Tatonund  v.  Wathen^  9 
East,  277.  The  court  held  the  defendant  liable  upon  the 
ground  that  one  who  sets  traps  to  catch  his  neighbor's  dogs, 
although  the  traps  were  set  on  his  own  ground,  was  liable  for 
his  wrongful  intent  and  act,  and  it  was  fit  to  be  left  to  the 
jury  whether  it  was  not  defendant's  intention  to  catch  the 
plaintiff's  dogs,  and  it  was  held  that  a  man  must  not  set 
traps  of  a  dangerous  description  in  a  situation  to  invite,  and 
for  the  particular  purpose  of  inviting,  his  neighbor's  dogs,  as 
it  would  compel  them,  by  their  instinct,  to  come  into  the 
trap.  The  act  of  the  defendant  in  that  case  was  not  done  in 
the  prosecution  of  his  immediate  and  proper  business,  but,  as 
the  court  held,  was  a  mere  malicious  attempt,  successful  in 
its  result,  to  entice  his  neighbor's  animals  upon  his  property, 
and  the  enticement  was  effected  by  the  means  spoken  of. 

Quite  a  discussion  upon  the  subject  of  the  acts  of  an  owner 
'^®  upon  his  own  land,  directed  to  the  preservation  of  game 
or  to  the  destruction  of  dogs,  etc.,  is  to  be  found  in  the  case 
of  Deans  y.  Clayionj  2  Eng.  Com.  L.  188.  In  that  case  the 
court  was  equally  divided,  and  so  no  judgment  was  rendered. 
The  distinction  is  clear  between  acts  of  the  nature  spoken  of 
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in  this  case  and  those  which  are  performed  by  an  individual 
in  the  legitimate  and  honest  conduct  of  his  own  business 
upon  his  own  land.  As  is  said  by  Mr*  Justice  Cowen  in 
LoomiB  Y.  Terry,  17  WeYid.  497,  81  Am.  Dec.  806:  ''  The  busi- 
aess  of  life  must  go  forward,  and  the  fruits  of  industry  must 
be  protected.  A  man's  gravel-pit  is  fallen  into  by  trespass- 
ing cattle;  his  corn  eaten  or  his  sap*  drunk,  whereby  the  cat- 
tle are  killed;  his  unruly  bull  gores  the  intruder,  or  his  trusty 
watchdog,  properly  and  honestly  kept  for  protection,  worries 
the  Mnseasonable  trespasser.  Such  consequences  cannot  be 
absolutely  avoided.''  The  case  of  Clark  v.  Chambers^  L.  B.  8 
Q.  B.  D.  827,  is  also  cited  as  in  some  degree  applicable.  In. 
that  case  the  defendant  erected  a  barrier  along  a  way  which 
it  was  admitted  he  had  no  legal  right  to  erect.  It  was 
erected  for  the  purpose  of  keeping  people  from  traveling  where 
they  had  a  right  to  travel.  The  barrier  which  he  erected  was 
armed  with  spikes,  and  was  a  dangerous  obstacle.  Some  per- 
son, without  the  defendant's  authority,  removed  a  part  of  the 
barrier  from  where  the  defendant  had  placed  it,  and  put  it 
into  an  upright  position  across  a  footpath.  The  plaintiff,  on 
a  dark  night,  was  lawfully  passing  along  the  road  on  his 
way  from  one  of  the  houses  to  which  the  footpath  led,  when 
he  came  in  contact  with  the  spikes  in  the  barrier  and  injured 
one  of  his  eyes.  The  jury  found  that  the  barrier  was  in  the 
road  and  dangerous  to  the  safety  of  a  person  using  it.  It 
was  held  that  the  defendant,  having  unlawfully  placed  a 
dangerous  instrument  in  the  road,  was  liable  in  respect  of 
injuries  occasioned  by  it  to  the  plaintiff,  who  was  lawfully 
using  the  road,  notwithstanding  the  fact  that  the  immediate 
cause  of  the  injury  was  the  intervening  act  of  a  third  party 
in  removing  the  dangerous  instrument  to  the  footpath  from 
the  carriageway  where  defendant  had  placed  it.  In  that  case 
you  start  out  with  the  admission  that  the  act  of  the  defend* 
ant  '^^  was  unlawful,  and  all  that  follows  thereafter  was 
held  by  the  court  to  be  the  natural  and  probable  result  of  his 
unlawful  act 

In  Lynch  v.  Nurdin,  1  Ad.  &  E.,  N.  B.,  29,  the  plaintiff  was 
a  child  seven  years  of  age,  and  the  cartman  of  the  defendant 
went  into  a  house  in  London,  and  left  his  horse  and  cart 
standing  at  the  door,  without  any  person  to  take  care  of  tliem, 
for  about  half  an  hour.  The  plaintiff  got  into  the  cart  dur- 
ing the  cartman's  absence,  and  another  boy  led  the  horse  on^ 
and  as  plaintiff  was  about  getting  off  the  shaft  the  hora^ 
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started,  and  plaintiff  fell,  and  was  run  over  by  the  wheel,  and 
his  leg  broken.  The  trial  justice  left  it  to  the  jury  to  say:  !• 
Whether  it  was  negligence  in  the  defendant's  servant  to  leave 
the  horse  and  cart  for  half  au  hour;  and  2.  Whether  that 
negligence  occasioned  the  accident  There  was  a  verdict  for 
the  plaintiff.  On  the  return  of  an  order  to  show  cause  why  a 
new  trial  should  not  be  had,  Lord  Denman,  chief  justice^ 
held  that  the  case  was  properly  submitted  to  the  jury,  and 
the  defendant  was  properly  held  negligent  by  the  jury,  and 
although  the  child  had  no  business  on  the  cart,  and  if  an 
adult  it  would  be  said  that  his  own  negligence  contributed  to 
the  injury,  yet  the  child  merely  indulged  bis  natural  instinct 
in  amusing  himself  with  the  empty  cart  and  the  deserted 
horse,  and,  therefore,  it  could  not  be  said  that  he  was  negli* 
gent,  or  that  his  action  contributed  to  the  Injury  within  the 
legal  sense  of  that  term,  and,  therefore,  the  defendant  could 
not  be  permitted  to  avail  himself  of  that  fact  In  the  course 
of  his  opinion  the  chief  justice  said  there  was  a  clear  distinc- 
tion to  be  taken  between  the  willful  act  done  by  the  defend- 
ant  in  the  spring  gun  case,  deliberately  planting  a  dangerous 
weapon  in  his  ground  with  the  design  of  deterring  trespassers, 
and  the  mere  negligence  of  the  defendant's  servant  in  leaving 
his  cart  in  the  open  street  In  the  latter  case  the  liability  of 
defendant  is  simply  for  negligence.  There  is  a  great  difference 
in  the  facts  between  the  case  of  Lynch  v.  Nurdin^  1  Ad.  &  E., 
N.  R.  29,  and  the  present  case.  Leaving  a  horse  and  cart 
in  a  public  street  unattended  and  loose,  subject  to  natural 
observation  and  interference  from  '^*  children  passing  along 
the  street,  might  be  held  a  proper  question  for  the  jury  to  say 
whether  it  was  or  was  not  negligence,  while  in  the  case  of  a 
defendant  engaged  upon  his  own  land  in  simply  doing  that 
which  it  is  necessary  to  do  in  order  that  he  may  carry  on  his 
business  properly,  and  who  fails  to  exercise  the  highest  vigi- 
lance in  order  to  protect  from  possible  harm  children  who 
may  stray  upon  his  land  for  no  other  purpose  than  recrea- 
tion, we  think  there  is  an  absence  of  any  fact  upon  which 
a  jury  ought  to  be  permitted  to  find  negligence.  The  defend- 
ant in  the  one  case  was  not  upon  his  own  land,  nor  was  he 
engaged  in  the  proper  transaction  of  his  business  thereon,  but, 
on  the  contrary,  he  was  in  a  public  street,  and  improperly 
left  his  horse  and  cart  therein  unattended,  and  where 
others,  and  among  them  children,  bad  the  same  right  to  bo 
that  he  had.    In  the  case  of  this  defendant,  on  the  other 
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hand,  the  turntable  was  on  its  own  land  it  was  a  proper  and 
appropriate  machine  for  the  carrying  on  of  its  business  it 
was  properly  made,  and  it  was  properly  used  by  the  defend- 
ant.  To  liken  such  a  case  to  the  allurement  of  dogs  by  the 
spreading  of  tainted  meat  over  traps  on  defendant's  lands, 
done  for  the  very  purpose  of  injury,  is,  as  it  seems  to  me,  to 
lose  sight  of  the  different  principles  upon  which  the  cases 
rest. 

At  any  rate,  we  think  that  the  plaintiff  failed  to  show  any 
actionable  negligence  on  the  part  of  the  defendant,  and  a 
submission  to  the  jury  of  the  question  of  such  negligence  waa 
error.  All  that  can  be  said  on  either  side  of  the  question  ha» 
been  set  forth  in  Railroad  Co.  v.  Stouts  17  Wall.  657,  and  the 
various  other  cases  cited  above,  and  a  continuation  of  th& 
discussion  would  be  fruitless. 

We  think  the  judgment  for  plaintiff  must  be  reversed  and 
a  new  trial  granted,  costs  to  abide  the  evenk 

All  concur. 

Judgment  reversed. 


Rial  Pbopbbtt— LuBn.rrT  of  Lahdownxb  to  LioniflnB.^Th6  ownar 
of  pretniset  is  under  no  legal  dnty  to  keep  them  free  from  pitfallf  or  ob* 
•fcraotiona,  for  the  aocommodation  of  persons  who  go  npon  or  orer  them 
without  invitation,  express  or  implied,  sad  merely  for  their  own  oonyen* 
ienoe  or  pleasure,  even  when  this  is  done  with  the  owner's  permiaaiont 
Fork  r.  Boberg,  134  Ind.  269;  89  Am.  8t.  Rep.  261,  and  note.  To  the  same 
effect  see  RaUwtjf  Co,  t.  Fergu$on^  67  Ark.  16;  3S  Am.  St.  Rep.  217,  and  noto. 
See  the  extended  discnssion  of  this  case  in  the  monographio  note  to  Pimm^ 
unr  V.  DiU,  82  Am.  St  Rep.  467. 

Railroads— Tu&NTABUB. — ^A  railroad  oompanj  leaving  s  turntable  l» 
■a  exposed  and  unprotected  position  wUl  be  liable  for  any  injuries  to  chiU 
dien  received  by  riding  thereon:  Barren  ▼.  Southern  Pae,  Co,,  91  OaL  296; 
S6  Am.  St.  Rep.  186^  and  note.  The  contrary  doctrine^  and  that  main* 
tained  by  the  principal  case^  is  supported  by  IkmkU  v.  New  York  etc.  JL  JL 
Oa.f  164  Mass.  849;  26  Am.  St.  Rep.  268;  and  note.  The  cases  oa  thi» 
sabjeot  are  coUeoted  in  tho  aztanded  note  to  WeHbroehWm  Mobile eli8»  JL  A. 
Oil.  14  Ab.  81  Rep.  600^ 
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City  op  Sohbneotady  v.  Foeman. 

[145  Niw  Yobs,  482.] 

IfimiOIPAL  CrORFORATIOV—NON-MAYIOABLB  WATKBOOtntSB. — ^A  mnnicipal* 

ity  oaonot  compel  the  owner  of  land  through  which  a  non-navigabla 
watercourse  flows,  to  widen  or  deepen  it,  and  a  resolution  purporting 
to  establish  the  width  of  the  stream  and  to  authorise  the  entry  upoo 
the  land  of  a  private  proprietor  for  the  purposee  of  cutting  down  tha 
hanks  and  widening  the  natural  channel  is,  in  so  far  as  it  assumes  ta 
justify  the  taking  and  appropriating  lands  along  the  natural  and  per* 
manent  banks  of  the  stream  without  compensation^  void. 

&  W,  Jackaofiy  for  the  appellant. 

Robert  J.  Landon,  for  the  respondent. 

*••  Haioht,  J.  This  action  was  brought  to  recover  the 
expenses  incurred  by  the  plaintiff  in  removing  certain  al- 
leged  obstructions  and  deposits  from  Mill  creek  where  it 
runs  through  the  lands  of  the  defendants'  testator.  Mill 
creek  is  a  non-navigable,  natural  watercourse,  not  a  public 
highway,  running  through  the  plaintiff's  boundaries.  On 
the  sixteenth  day  of  April,  1889,  the  plaintiflTs  common 
council  adopted  a  series  of  resolutions,  in  and  by  which  they 
declared  that  obstructions  and  deposits  existed  in  Mill  creek 
running  through  the  defendants'  testator's  lands,  and  that 
such  obstructions  and  deposits  caused  large  bodies  of  stag- 
nant water  to  accumulate,  detrimental  to  health,  the  removal 
of  which  was  proper  and  necessary,  and  that  such  removals 
ehould  be  made  at  the  expense  of  the  owners  or  occupants  of 
the  lots  adjoining  that  portion  of  the  creek.  The  resolution 
then  proceeded  to  describe  the  width  and  depth  of  the  creek, 
and  concluded  by  adjudging  the  description  so  given  to  con- 
stitute the  natural  and  normal  channel  and  grade  of  the 
creek,  and  that  all  earth  and  other  matter  lying  in  and  abovt 
such  grade  and  channel,  as  described,  to  be  obstructions  and 
deposits  in  the  stream.  The  description,  however,  does  not 
locate  the  center  line  of  the  stream  or  the  banks  thereof  far- 
ther than  to  specify  the  width  of  the  channel.  The  five  days' 
notice  required  by  the  charter  of  the  final  adoption  of  these 
resolutions  was  then  given,  and  on  the  twenty-third  day 
of  April  they  were  ratified  and  confirmed.  Subsequently, 
and  on  the  seventh  day  of  May,  1889,  the  common  oouncil 
adopted  another  resolution  amending  that  adopted  on  the 
I6th  and  confirmed  on  the  23d  by  ^^^  reducing  the  width  of 
the  stream  and  changing  the  slopes  of  the  banks.    Thereafter, 
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and  in  August,  1889,  the  plaintifiTs  superintendent  of  streets 
entered  Mill  creek  where  it  flows  through  defendant's  prem- 
ises, cut  down  banks  and  widened  tlie  natural  channel  of  the 
stream,  excavating  the  earth  therefrom,  and  in  so  doing  cut 
several  trees  growing  on  the  banks  thereof,  and  dug  out  the 
stumps,  making  a  new  channel  fur  the  creek.  Can  the  plain- 
tiff recover  for  the  expenses  incurred  in  doing  this  work? 

The  trial  court  has  found  as  a  fact  that  after  the  adoption 
of  the  resolutions  alluded  to,  and  during  the  month  of  July, 
1889,  and  before  the  plaintiffs  superintendent  entered  upon 
the  excavation  of  the  creek,  the  defendant's  testator  cleaned 
out  the  creek  where  it  flo«vecI  through  his  lands  from  bank  to 
bank  to  the  hnrdpan  thereof,  and  to  the  natural  and  normal 
bed  and  banks  of  the  stream.  These  findings  are  based  upon 
the  testimony  of  the  witness  McGowan,  whose  statement  we 
do  not  understand  to  be  controverted.  To  our  minds  these 
findings  dispose  of  the  plaintiff's  case,  for,  assuming  the 
resolutions  of  the  plaintiff's  common  council  to  be  regular, 
these  findings  show  a  compliance  therewith  on  the  part  of 
the  defendant's  testator.  He  caused  the  channel  of  the  creek 
to  be  cleaned  to  the  natural  and  normal  banks  and  bed 
thereof.  This  is  all  that  the  common  council  had  the  power 
to  require.  If  by  its  resolutions  it  required  more,  they  were 
unauthorized  and  void,  for  the  city  had  no  right  or  power  to 
take  and  appropriate  his  lands  along  the  natural  and  per- 
manent banks  of  the  stream  without  rendering  him  compen- 
sation therefor  either  under  the  constitution  or  the  statutes. 
This  question  was  fully  discussed  by  Learned,  P.  J.,  when  this 
case  was  first  considered  in  the  general  term:  City  of  ScheneO' 
lady  v.  Fvminn^  61  Hun,  171.  We  fully  approve  of  the  views 
then  expressed  with  reference  to  this  branch  of  the  caise. 

The  judgment  should  be  afiirmed  with  costs. 

All  concur. 

Judgment  affirmed.  

Eminent  Domain— What  is  Not  a  Taktno  vor.— An  improvement  in  a 
river  oonsiating  of  a  dam  erected  by  legidlatiTe  aathority  which  causes  an 
Increasetl  flow  at  times  whereby  the  channel  is  deepened  and  widened,  and 
the  soil  worn  away,  is  not  a  taking  of  the  lands  of  a  riparian  proprietor 
through  which  the  river  flows,  and  whose  soil  is  thus  carried  a^ay:  Brookt 
r.  Cedar  Brook  etc.  Imp.  Co.,  82  Me.  17;  17  Am.  St.  Rep.  459,  and  note.  The 
4liversion  of  a  sinaU  and  private  watercourse  by  a  city  for  the  purpose  of 
■drainage  and  sewerage  M'ith  the  oooseot  and  approval  of  the  landowners 
through  whose  land  it  runs  is  not  an  exercise  of  the  right  of  eminent  do* 
main:  Muiyhy  v.  Mnyor,  6  Houst.  108;  22  Am.  St.  Rep.  846. 
AM.  St.  Kep.,  Vol.  XLV.— 10 
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Grant  v.  Walsh, 

(145NbwYobk,6.2.] 

Bahkb— Ihsoltbkot,  Fraud  in  Pkrmittimo  Dbposit  AFra.^To  permit 

a  deposit  in  a  bank  in  reliance  opon  ita  euppoeed  solvency  ie  a  gro«» 
fraud  if  ita  officers  know  at  the  time  of  its  insoWency,  and  the  depositor 
is  entitled  to  reclaim  the  deposit  or  the  proceeds. 

Banks,  Cbbck  Dcfositbd  in  Insolybnt,  Defense  to. — If  a  check  drawn 
by  a  depositor  in  his  own  favor  is  deposited  in  bank,  and  he  is  snb* 
sequeutly  sned  thereon,  it  is  error  to  reject  evidence  by  him  tending  to 
proTe  that  when  the  deposit  was  received  the  officers  of  the  bank  had 
notice  of  its  insolvent  and  failing  condition. 

Negotiable  Paper. —Bobden  or  Making  Oot  Good  FarrB  n  Always 
FPON  THE  Party  Asserting  Hi8  Title  as  a  bona  fidt  holder  in  a  ease 
where  the  proof  shows  that  a  paper  has  been  fraudulently,  feloniously, 
or  illegally  obtained  from  its  maker  or  owner. 

Bank,  When  Must  Prove  that  It  is  a  Bona  Fide  Holder. —If  a  eheck 
is  deposited  in  a  bank  whose  officers  then  know  it  is  insolvent  and  about 
to  fail,  and  is  afterward  transferred  to  another  bank,  the  latter  is  not 
presumed  to  be  a  hfma,  fide  holder,  and  cannot  recover  without  first 
showing  that  it  reoeived  such  check  without  notice  of  the  fraud  in  tho 
due  and  regular  course  of  business  and  had  paid  value  therefor* 

Thomas  C,  Ennever^  for  the  appellant. 
Smith  &  White,  for  the  respondent 

*^'  Haight,  J.  This  action  was  brought  upon  a  check 
drawn  by  the  defendant  on  the  eighth  day  of  August,  1893, 
upon  the  Farmers'  Loan  &  Trust  Company,  payable  to  hi» 
own  order  *^^  and  indorsed  by  him  "  for  deposit."  About 
2:30  o'clock  in  the  afternoon  of  that  day  he  caused  the  same 
to  be  deposited  to  his  credit  in  the  Madison  Square  Bank,  in 
which  bank  he  then  had  an  account  with  a  balance  still 
standing  to  his  credit  At  3  o'clock  of  that  day  the  Madison 
Square  Bank  closed  its  doors  and  never  thereafter  opened 
for  business.  The  officers  of  the  Madison  Square  Bank  then 
caused  the  check  in  question  with  others  to  be  delivered  to 
the  St  Nicholas  Bank  which  was  then  acting  as  the  clearing 
house  agent  of  the  Madison  Square  Bank.  On  the  next 
morning  the  St.  Nicholas  Bank  caused  the  check  to  be  pre* 
sented  to  the  Farmers'  Loan  &  Trust  Company  for  payment^ 
which  was  refused,  the  defendant  having  in  the  mean  time 
learned  of  the  failure  of  the  Madison  Square  Bank,  and 
notified  the  Farmers'  Loan  A  Trust  Company  not  to  pay  it 

The  answer  of  the  defendant  alleges  that  at  the  time  of 
the  deposit  so  made  by  him  in  the  Madison  Square  Bank  it 
was  hopelessly  insolvent,  and  that  that  fact  was  well  knowo 
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to  the  officers,  agents,  and  employees  of  the  hank;  that  he 
did  not  know  of  its  condition,  but  supposed  it  to  he  eohrettt^ 
and  that,  in  taking  his  check  upon  deposit  withoat  notifying 
him  of  its  condition,  a  fraud  was  committed  upon  him.  The 
answer  also  alleges  that  the  St.  Nicholas  Bank  did  not  law* 
fully  obtain  possession  of  the  check,  and  is  not  the  owner 
thereof  in  good  faith  or  for  value;  that  the  St.  Nicholas  Bank 
knew,  prior  to  the  time  of  the  making  of  the  deposit  of  the 
check  by  the  defendant,  that  the  Madison  Square  Bank  was 
hopelessly  insolvent;  that  such  insolvency  was  known  to  its 
officers,  and  that  the  check  had  been  obtained  from  the  4^ 
fendant  by  fraud. 

Upon  the  trial  the  plaintiff  produced  the  check,  offered  it 
in  evidence,  and  rested.  The  defendant  then,  after  showing 
the  circumstances  under  which  the  check  was  drawn  and  de- 
posited by  him,  called  as  a  witness  the  receiving  teller  of  the 
Madison  Square  Bank,  and  asked  him  the  following  question: 
'*  On  August  7,  1893,  or  prior  thereto,  had  any  of  the  offioers 
of  that  bank  told  you  anything  about  the  financial  condition 
•••  of  the  bank?"  This  was  objected  to  by  the  ptaiutiff  ae 
immaterial  and  incompetent.  The  objection  was  sustained, 
and  an  exception  taken  by  the  defendant.  The  witness  tlien 
testified  that  he  did  not  hear  from  any  person  connected  with 
the  Madison  Square  Bank  at  any  time  prior  to  August  7, 
1898,  that  the  bank  was  insolvent  and  would  have  to  die- 
continue  business.  Tlie  question  was  then  asked:  ''  Did  yon 
on  August  7,  1893?''  This  was  objected  to  as  immaterial 
and  incompetent.  The  objection  was  sustained  and  an  ex- 
ception was  taken.  The  discount  clerk  of  the  Madison  Square 
Bank  was  also  sworn  as  a  witness  for  the  defendant,  and 
asked  if  he  was  present  at  a  conversation  on  the  day  preoed« 
ing  August  8th,  when  the  directors  stated  that  the  bank  was 
busted,  and  that  they  would  have  to  stop  business.  This 
question  was  also  objected  to  upon  the  same  grounds,  ex- 
cluded, and  an  exception  taken.  The  cashier  of  the  St. 
Nicholas  Bank  was  also  sworn  as  a  witness  for  the  defendant, 
and  testified  that  he  knew  Mr.  Judson,  the  bank  examiner, 
and  was  then  questioned  as  to  whether  he  knew  that  Mr. 
Judson  had  examined  the  affairs  of  the  Madison  Square 
Bank  prior  to  August  8, 1893,  and  as  to  whether  he  had  had 
a  conversation  with  him  relative  to  the  financial  condition  of 
the  bank  prior  to  that  time.    Each  of  which  questions  was 
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objected  to  upon  the  same  grounds,  excluded,  and  exceptione 
taken. 

At  the  conclusion  of  the  defendant's  evidence  the  court  di* 
rected  a  verdict  for  the  plaintiff  for  the  anaount  of  the  checki 
to  which  direction  an  exception  was  also  taken. 

We  think  the  rulings  alluded  to  were  erroneous,  and  that 
a  new  trial  is  required.  It  was  shown  that  the  Madison 
Square  Bank  was  insolvent;  that  an  action  had  been  brought 
against  it  by  the  people  and  judgment  entered  dissolving  it 
on  the  ground  of  insolvency,  and  appointing  a  permanent 
receiver.  It  is,  therefore,  apparent  that  no  action  could  have 
been  maintained  upon  the  check  by  that  bank  if,  as  is 
claimed,  the  check  was  received  after  the  officers  of  the  bank 
knew  of  its  condition,  and  of  their  inability  to  continue  its 
business.  The  rule  appears  to  be  well  settled  that  one  who 
has  been  •••  induced  to  part  with  his  property  by  the  fraud 
of  another,  under  guise  of  a  contract,  may,  upon  the  dis- 
covery of  the  fraud,  rescind  the  contract  and  reclaim  the 
property,  unless  it  has  come  into  the  possession  of  a  bona  fide 
holder. 

In  Cragie  v.  Hadley^  99  N.  Y.  131,  62  Am.  Rep.  9,  an  ac- 
tion was  brought  by  the  pinintiff  against  the  receiver  of  the 
First  National  Bank  of  Buffalo  to  recover  the  amount  of  a 
draft  deposited  with  the  bank  at  a  time  when  the  managers 
thereof  knew  that  it  was  insolvent.  It  was  held  that  per- 
mitting the  plaintiff  to  make  the  deposit  in  reliance  upon  the 
supposed  solvency  of  the  bank  was  a  gross  fraud  upon  the 
plaintiff,  and  that  the  latter  was  entitled  to  reclaim  the  draft 
or  its  proceeds. 

The  same  rule  was  recognized  in  Metropolitan  Nat.  Bank 
▼.  Loydj  90  N.  Y.  530-537,  but  in  that  case  there  was  no 
allegation  of  fraud  in  the  answer,  and,  consequently,  it 
was  held  that  the  evidence  offered,  tending  to  show  fraud, 
was  properly  excluded.  In  this  case,  as  we  have  seen,  fraud 
on  the  part  of  the  officers  of  the  Madison  Square  Bank  is 
alleged,  and  it  appears  to  us  that  the  defendant  had  the 
right  to  establish  his  allegations  in  this  regard,  and  that  they 
might  have  been  sustained  by  the  evidence  excluded. 

If  the  Madison  Square  Bank  fraudulently  procured  pos- 
session of  the  defendant's  check  the  plaintiff  could  not  re- 
cover without  showing  that  the  St.  Nicholas  Bank  was  a  bona 
fide  purchaser  and  holder. 

In   CanajoUarU  Nat.  Bank  v.  Diefendorf,  123  N.  Y.  191- 
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206,  Ruger,  C.  J.,  in  delivering  the  opinion  of  the  court,  snys: 
^TUe  burden  of  making  out  good  faith  is  always  upon  the 
party  asserting  his  title  as  a  bona  fide  holder,  in  a  case  where 
the  proof  shows  that  the  paper  has  been  fraudulently,  felo- 
ni(»u8ly,  or  illegally  obtained  from  its  maker  or  owner.  Such 
a  party  makes  out  his  title  by  presumptions,  until  it  is  im- 
peached by  evidence  showing  the  paper  had  a  fraudulent 
inception,  and  when  this  is  done  the  plaintiff  can  no  longer 
rest  upon  the  presumptions,  but  must  show  affirmatively  his 
good  faith. 

In  Vnshurgh  v.  Diefendorf,  119  N,  Y.  357-364,  16  Am.  St 
Rep.  836,  O'Brien,  *®^  J.,  says:  "  In  this  state  it  must  be  re- 
garded now  as  a  settled  rule  that,  when  a  maker  of  negoti- 
able paper  shows  that  it  has  been  obtained  from  him  by 
fraud  or  duress,  a  subsequent  transferee  must,  before  entitled 
to  recover  on  it,  show  that  ho  is  a  bona  fide  purchaser." 

In  First  Nat.  Bank  ▼.  Green,  43  N.  Y.  298,  it  was  held  that 
a  party  suing  upon  a  negotiable  note  purchased  before  ma- 
turity is  presumed,  in  the  first  instance,  to  be  a  bona  fide 
holder,  but,  when  the  maker  has  shown  that  the  note  was 
obtained  from  him  under  duress,  or  that  he  was  defrauded 
of  it,  the  plaintiff  would  then  be  required  to  show  under  what 
circumstances  and  for  what  value  he  became  the  holder. 
The  reason  of  this  rule,  aq  stated  by  Rapallo,  J.,  is  that 
^  where  there  is  a  fraud  the  presumption  is  that  he  who  ia 
guilty  will  part  with  the  note  for  the  purpose  of  enabling 
some  third  party  to  recover  upon  it,  and  such  presumption 
operates  against  the  holder,  and  it  devolves  upon  him  to 
show  that  he  gave  value  for  it":  Farmers*  etc.  Nat.  Bank  v. 
NfiTon,  45  N.  Y  762;  Ocean  Nat.  Bank  v.  Carll,  55  N.  Y.  440; 
WiUon  V.  Rocke,  68  N.  Y.  642;  Nickerson  v.  Rugery  76  N.  Y. 
279;  2  Greenleaf  on  Evidence,  sec.  172;  Bailey  v.  Bidwell^  13 
Mees.  &  W.  73.  If,  therefore,  the  defendant  had  been  per- 
mitted to  show  that  a  fraud  had  been  practiced  upon  him  by 
the  officers  of  the  Madison  Square  Bank,  the  presumption 
that  the  St.  Nicholas  Bank  was  a  bona  fide  holder  would  no 
longer  obtain,  and  then  the  St.  Nicholas  Bank  could  not  re- 
cover without  showing  that  it  had  received  the  check  without 
knowledge  of  the  fraud,  in  the  regular  course  of  business,  and 
had  paid  value  therefor.  This  it  has  failed  to  do.  Not  only 
has  it  failed  to  establish  these  facts,  but  the  trial  court  ex- 
cluded the  evidence  offered  tending  to  show  that  its  officers 
had  knowledge  of  the  actual  condition  of  the  Madison  Square 
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Bank  and  the  circumstances  under  which  that  bank  received 
the  defendant's  check. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  Go&iB  to  abide  the  event. 

All  eoncor. 

Judgmei^t  reversed. 

Banks— ZiiABiLnT  ior  RKOOviRnra  DEPOsrr  Airxa  Iksoltenot. — 
Wker*  a  bank,  hopelessly  insolvent  to  the  knowledge  of  its  president,  re- 
red  a  deposit  from  a  customer,  and  immediately  suspended  businesSp  it 
held  that  the  customer  might  recover  the  deposit:  Oragie  ▼.  Hadlesf,  99 
H.  T.  1^1;  (M2  Am.  Rep.  9,  an^i-  note.  A  depositor  in  a  bank  may  recover 
fiMS  its  directors  for  damages  resulting  to  him  from  SfSgUgeoce  in  permit- 
ting ft  to  be  held  out  to  the  public  as  solvent  when  it  was  insolvent:  Delano 
▼.  Ccue^  121  III.  247;  2  Am.  St.  Rep.  81.  To  the  same  effect  see  8eaU  v. 
£ater,  70  Tex.  283;  8  Am.  St.  Rep.  692,  and  note. 

Kbooviablx  Instbumbnts— Fraud  in  iNCRPTioif  of— BuRDur  of  Proof. 
When  the  fraudulent  iooeption  of  a  note  is  shown,  the  burden  of  proof  is 
SB  the  person  claiming  to  be  a  bona  fide  holder  to  show  under  what  circum- 
■Imces  he  acquired  it:  Cover  v.  Myere,  75  Md.  406;  82  Am.  St.  Rep.  894» 
with  the  oases  colleoted. 


Sloanb  V.  Martin. 

[145  Nbw  York,  024.] 
Irfaitr^  Jvrisdictiov  Ovxr.— Tuk  Fact  that  Proobb  was  vot  Sbrvbv 
ON  Infanv  Dsfendantr  does  not  render  void  a  judgmeivt  against  them 
in  the  ecmrts  of  the  United  States  if  a  guardian  ad  liiem  was  appointed, 
a  solicitor  appeared  for  them,  and  the  proceeding  did  not  seek  a  per- 
sonal judgment  against  them,  but  was  to  obtain  a  judgment  declaring 
that  certain  property  which  had  been  attached  as  belonging  to  a  part- 
nership, though  it  stood  in  the  name  of  another,  was  held  in  trust  for 
that  partnership,  and  should  be  applied  to  the  satisfaction  of  its  obliga- 
tions. 

Suit  for  the  specific  performance  of  a  contract  to  purchase 
rcnl  property.  The  defendant  had  refused  to  complete  his 
purchase  under  a  claim  that  the  title  was  not  good  and 
marketable,  because  it  had  been  acquired  through  a  judicial 
Ba}e  under  a  decree  in  a  circuit  court  of  the  United  States  in 
a  anil  in  which  certain  infant  defendants  were  not  served 
with  process.  It  was  admitted  that,  on  petition  of  their 
mother,  a  guardian  ad  litem  had  been  appointed  and  a  solic- 
itor had  appeared  for  the  infants.  The  judgment  of  the  trial 
court  was  in  favor  of  the  plaintiff.    The  defendant  appealed* 
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WUliam  O,  Choate^  for  the  appellant. 

Charles  L  McBurneyy  for  the  respondent. 

••^  Finch,  J.  The  very  elaborate  and  exhaustive  opinion 
of  the  learned  referee,  before  whom  this  action  was  tried,  so 
states  the  argument  upon  the  fundamental  question  involved 
as  to  simplify  our  duty  of  review  and  enable  us  to  narrow  the 
discussion,  which  has  taken  a  wide  range,  to  the  single  ground 
on  which  our  decision  should  rest.  The  jurisdiction  assailed 
Is  that  of  a  federal  court  over  infants  not  served  with  process, 
but  for  whom  an  appearance  was  entered  and  a  guardian  ad 
litem  appointed,  who  defended  in  their  behalf.  The  question 
thus  is  one  of  federal  jurisdiction  and  practice,  taking  ns  away 
**®  from  our  own  procedure  and  into  somewhat  unfamiliar 
territory,  and  where  the  decisions  of  the  United  States  courts 
should  be  our  authority  and  guide.  The  precise  question 
involved  came  before  one  of  those  courts,  and  was  decided  in 
favor  of  the  validity  of  the  judgment.  The  decision  has  not 
been  reported  and  doefl  not  appear  in  the  books,  but  what  it 
was  the  record  before  us  distinctly  and  accurately  shows.  The 
action  was  brought  in  equity  in  the  circuit  court  by  Drake 
and  others  against  Goodridge  and  others,  among  whom,  named 
as  defendants,  were  the  infant  children  of  Goodridge.  The 
plaintiffs  alleged  in  brief  that  they  were  creditors  of  the 
copartnership  of  Goodridge  &  Co.,  and  had  obtained  judg- 
ment  for  specified  amounts;  that  in  such  actions  attachments 
had  been  issued  and  duly  levied  upon  the  land  here  in  contro- 
versy; that  the  legal  title  stood  in  the  individual  name  of  one 
or  more  of  the  partners,  but  was  in  truth  held  in  trust  for 
the  firm  to  which  it  actually  belonged,  and  asked  judgment 
that  the  land  be  declared  to  be  partnership  property,  and 
that  a  receiver  be  appointed  to  sell  it  and  apply  the  proceeds 
to  the  payment  of  plaintiff's  debt.  Judgment  was  rendered 
to  that  effect,  and,  in  pursuance  of  its  directions,  the  receiver 
sold  the  land  at  a  judicial  sale.  The  purchasers  thereafter 
refused  to  take  the  title  tendered,  alleging  it  to  be  defective 
and  not  marketable.  Thereupon  the  receiver  presented  a 
petition  to  the  court  setting  forth  the  facts,  and  praying  that 
the  purchasers  be  required  to  accept  the  deed  and  pay  the 
purchase  price.  For  the  purposes  of  the  motion  it  was  stipu- 
lated, among  other  things,  that  the  infant  defendants  were 
not  in  fact  served  with  a  subpoena  or  other  process.  Judge 
Dlatchford,  before  whom  the  judgment  bad  been  obtained, 
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decided  that  the  title  proffered  was  good,  and  the  purchasers 
were  bound  to  accept  it  Deciding  thus,  with  the  stipulation 
before  him,  he  necessarily  ruled  that  the  court  obtained  ju- 
risdiction even  though  there  had  been  no  actual  service  of 
process  upon  the  infants,  but  instead  merely  the  appointment 
of  a  guardian  ad  litem  upon  the  petition  of  their  mother. 
What  we  are  now  asked  to  do  is  to  disregard  that  ***  deci- 
sion and  hold  it  to  be  erroneous,  upon  a  presentation  of  the 
same  question,  founded  upon  the  same  alleged  defect  in  the 
same  judgment,  and  affecting  the  same  land.  I  am  very 
sure  we  ought  not  to  do  that  unless  upon  some  strong  and 
clear  conviction  that  the  circuit  court  went  astray  and  in 
opposition  to  the  decided  and  manifest  trend  of  federal 
authority.  It  is  to  that  inquiry  that  the  learned  coun- 
sel for  the  appellant  has  addressed  himself  in  an  extremely 
able  argument 

His  principal  reliance  is  upon  the  case  of  Woolridge  ▼. 
MeKenna^  8  Fed.  Rep.  650,  decided  by  Judge  Hammond  in 
the  circuit  court  of  the  western  district  of  Tennessee.  If  I 
regarded  the  language  of  the  decision  as  applicable,  or  in- 
tended to  be  applicable,  to  a  case  like  the  present,  where, 
instead  of  a  mere  personal  action  against  infants,  we  have 
one  in  the  nature  of  a  suit  in  rem^  prosecuted  against  prop- 
erty in  which  they  had  or  claimed  an  interest,  seeking  to 
impress  upon  it  a  partnership  character  and  devote  it  to  the 
discharge  of  the  partnership  debts,  I  should  feel  bound  to 
admit  that  it  held  service  upon  the  infants  to  be  imperative, 
without  which  the  application  of  the  mother  and  consequent 
appointment  of  a  guardian  ad  litem  would  be  ineffectual  to 
confer  jurisdiction.  But  I  observe  that  the  learned  judge 
himself  drew  the  distinction  between  the  two  classes  of  cases, 
and  held  the  one  at  his  bar  to  be  a  personal  action  against 
the  infants.  I  am  not  sure  that  he  was  entirely  right  in  so 
holding,  but  that  for  the  present  is  an  immaterial  inquiry. 
He  did  so  hold,  and  I  thinly  intended  to  confine  his  ruling  to 
the  class  of  cases  in  which  he  ranked  the  one  before  him. 
Speaking  of  the  character  of  the  action,  he  said:  "  It  is  rather 
in  the  nature  of  a  personal  suit  against  her  to  cancel  as  void 
the  deeds  under  which  she  claims  than  a  proceeding  against 
the  land/^  After  some  further  argument,  he  says  again:  *'If 
this  were  a  case  originally  brought  in  this  court,  standing 
as  to  parties  in  the  shape  it  now  does,  there  is  no  doubt 
whatever  that  this  infant  defendant^  like  all  other  defend* 
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ants,  assuming  that  she  is  a  citizen  of  Eentuokji  would 
have  to  be  **^  sued  in  the  distriot  of  her  residencei  so  that 
process  could  be  personally  served  on  her,  if  the  case  is  to  be 
treated  as  a  personal  action  to  cancel  the  deeds  of  convey- 
ance." He  had  already  said  that  it  should  be  so  treated^ 
and,  therefore,  was  correct  in  the  assertion  that  she  would 
have  to  be  sued  in  the  district  of  her  residence,  irrespective 
of  the  possible  fact  that  the  land  itself  might  be  in  another 
district,  and  in  holding  that  personal  service  was  required. 
He  then  proceeds  thus:  '*  Or  if  it  be  a  suit  in  rem^  or  of  that 
nature,  against  the  land,  there  might  he  substituted  proeesa 
under  the  act  of  March  3,  1875,  which  is  understood  to  dis* 
pense  with  the  requirement  of  personal  service  as  well  in  the 
case  of  infants  as  other  defendants."  Here  again  the  dis* 
tinction  between  the  two  classes  of  cases  is  recognized,  and 
when  it  is  finally  held  that  actual  service  is  essential  to  the 
jurisdiction  the  ruling  must  relate  to  merely  personal  actions 
such  as  the  one  before  the  court  was  assumed  to  be.  It,, 
therefore,  decides  nothing  as  to  the  necessary  mode  of  ob- 
taining jurisdiction  in  a  suit  against  the  land.  If  what  is 
said  as  to  such  an  action  permits  an  inference  that  where 
there  is  no  service  on  the  infants  the  only  other  mode  of  ob- 
taining jurisdiction  is  under  the  act  of  1875,  there  are  three 
answers  to  be  made:  1.  The  opinion  does  not  so  declare.  The 
reference  to  the  act  of  1875  grows  out  of  the  nonresidence  of 
the  infant  in  the  district  of  the  litigation,  and  assumes  the 
necessity  of  making  her  a  party  against  her  will  or  without 
movement  or  intervention  on  the  part  of  her  natural  guard* 
ian;  2.  If  the  opinion  had  so  declared,  the  statement  would 
have  been  obiter^  because  relating  to  a  class  of  cases  not  be- 
fore the  court;  and  8.  In  that  event  the  decision  would  stand 
wholly  and  entirely  unsupported  by  the  authorities  cited  to  sus- 
tain it.  If  on  examining  them  it  shall  become  apparent  that^ 
so  far  as  they  are  applicable  at  all,  they  do  sustain  the  court 
in  holding  that  actual  service  on  the  infants  is  imperative 
in  a  merely  personal  action,  but  do  not  support  the  decision, 
indeed  tend  to  contradict  and  overthrow  it,  if  regarded  as 
applicable  to  a  suit  against  the  land,  we  shall  be  bound  to 
understand  the  learned  judge  as  I  *'^  think  be  meant  to  be 
understood,  and  not  put  upon  him  a  decision  which  he  did 
not  need  or  undertake  to  make. 

The  first  case  which  he  cites  is  Bank  of  United  Siaten  ▼. 
Bilch%$^  8  Pet.  128.    That  was  a  bill  of  review  and  a  direct 
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Attack  upon  a  judgment  decreeing  the  sale  of  property  in 
which  infants  had  an  interest  It  did  not  appear  that  process 
had  been  served  upon  them.  It  did  appear  that  a  stranger 
had  been  appointed  guardian  ad  K(«m,  on  the  motion  of  coun- 
sel for  the  plaintiffs,  without  bringing  the  minors  into  court 
or  issuing  a  commission  for  the  purpose  of  making  the  appoint* 
ment.  As  to  that,  Chief  Justice  Marshall  said:  *'It  is  not 
error,  but  is  calculated  to  awaken  attention."  After  pointing 
out  other  defects  in  the  procedure,  he  affirms  the  reversal  of 
the  decree,  citing  many  departures  from  correct  usage,  but 
never  once  intimating  that  the  judgment  was  absolutely  void 
for  waiit  of  actual  service  of  process  on  the  infants.  It  is 
inconceivable  that  so  great  a  jurist  should  have  overlooked 
«uch  a  defect  if  he  so  regarded  it  at  all.  The  learned  counsel 
for  the  appellant  perhaps  weakens  the  suggestion  by  an 
explanation  that  something  in  the  law  of  Maryland  following 
the  cession  of  the  District  of  Columbia  may  have  saved  the 
jurisdiction.  I  do  not  know  how  that  is,  but  obviously 
the  authority,  if  not  positively  adverse,  does  not  support 
the  decision  of  Judge  Hammond  as  the  appellant  would  con« 
etrue  it. 

The  second  case  cited  is  O'Hara  v.  MctcConneU^  93  U.  S. 
150.  That  was  a  case  in  which  the  assignees  of  the  bankrupt 
sued  to  set  aside  his  conveyance  as  fraudulent  against  credit- 
ors, making  his  wife,  who  was  an  infant,  a  party« defendant. 
The  subpoena  was  served  only  on  the  husband,  but  that  was 
held  sufficient  before  1874,  while  yet  it  was  decided  that  the 
decree  should  be  reversed  because  no  appearance  for  the  wife 
had  been  entered  and  no  guardian  ad  litem  had  been  ap« 
pointed.  The  reversal  was  for  the  lack  of  the  very  steps 
which  were  taken  in  the  judgment  assailed  on  this  appeaL 
The  case,  therefore,  does  not  sustain  the  doctrine  for  which  it 
is  claimed  to  have  been  cited. 

•••  The  third  case  cited  is  New  York  Life  Ins.  Co.  v.  Bange^ 
103  U.  8.  435.  The  question  involved  was  the  validity  of  a 
judgment  pleaded  as  a  defense,  and  it  was  adjudged  void  as 
against  an  infant  not  actually  served  with  process,  although 
a  guardian  ad  litem  had  been  appointed  and  had  answered. 
But  the  court  specially  point  out  with  constant  reiteration  the 
character  of  the  action  as  having  been  purely  personal.  It  is 
said  that  the  infant  had  no  property  in  Michigan;  that  the 
suit  did  not  concern  any  property,  real  or  personal,  and  thai 
it  was  brought  to  cancel  a  contract  of  insurance  made  with 
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the  infant's  father.  Then  it  was  added  that  *^  In  all  cases 
brought  to  enforce  or  cancel  personal  contracts,  or  to  recover 
damages  for  their  violation,  the  statute  .requires  a  personal 
service  of  process  upon  the  defendants  or  their  voluntary 
appearance."  So  far  it  is  clear  that  the  case  is  authority  for 
the  doctrine,  in  support  of  which  Judge  Hammond  cited  it, 
that  is,  as  applicable  to  personal  actions,  but  not  at  all  to  the 
opinion  imputed  to  him  as  covering  also  actions  in  the  nature 
of  a  proceeding  in  rem.  But  the  opinion  cited  goes  further. 
The  attention  of  the  court  was  called  to  three  cases  which  held 
that  nonservice  upon  the  infant  did  not  render  the  judgment 
▼oid  where  a  guardian  ad  litem  had  been  appointed.  It  is 
important  to  observe  the  attitude  of  the  court  toward  these 
cases.  They  are  in  no  respect  criticised  or  even  doubted,  but, 
on  the  contrary,  are  said  to  be  consistent  with  the  doctrine 
asserted.  One  by  one  their  facts  are  developed,  and  it  is 
shown  that  the  actions  were  in  the  nature  of  suits  tnrem,  and 
then  the  court  added  that  there  was  nothing  in  them  incon- 
sistent with  the  doctrine  asserted  as  applicable  to  a  case  which 
did  not  touch  any  property  in  the  district,  but  to  one  brought 
to  cancel  a  personal  contract.  I  think  this  case  fairly  holds 
that  the  need  of  service  on  the  infant  exists  in  personal 
actions,  but  does  not  exist  in  those  qtiariin  rem. 

There  is  still  another  case  cited  by  Judge  Hammond,  which 
is  Carrlngtan  v.  BrenU^  2  McLean,  174.  Speaking  of  a  judg- 
fnent  obtained  by  Carrington,  the  court  snid:  ''It  dues  not 
appear  that  in  the  above  suit  process  was  served  on  the  infant, 
"'  nor  that  the  guardian  ad  litem  was  appointed  by  the  court, 
and  for  these  omissions  or  errors  in  the  proceedings  the  decree 
might  be  reversed  b}'  an  appellate  court;  but  when  the  decree 
is  used  as  matter  of  evidence  it  cannot  be  disregarded  or 
treated  as  a  nullitv." 

This  examination  of  the  cases  cited  by  Judge  Hammond 
<makes  it  very  clear,  I  think,  that  the  rule  which  he  formulated 
was  a  rule  applicable  only  to  personal  actions,  and  that  he 
•did  not  at  all  intend  or  contemplate  its  extension  beyond 
those.  The  difference  between  the  two  classes  of  cases  was 
•clearly  noted  in  Mohr  v.  Manierre^  101  U.  S.  422.  In  discuss- 
ing the  mode  in  which  the  federal  courts  acquired  jurisdiction 
Mr.  Justice  Field  said:  "This  necessarily  depended  upon  the 
nature  of  the  subject  upon  wliich  the  judicial  power  was  called 
to  act.  If  it  was  invoked  against  the  person  to  enforce  a  lia- 
4)ility  the  personal  citation  of  the  defendant  or  his  voluntary 
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appearance  was  required.  If  it  was  called  into  exerciee  with 
reference  to  real  property  by  proceedings  in  rem,  or  of  that 
nature,  a  different  mode  of  procedure  was  usually  necessary^ 
such  as  a  seizure  of  the  property  with  notice  by  publication 
or  otherwise  to  parties  having  interests  which  might  be 
affected."  He  proceeds  to  say  that  these  rules  were  *'  part  of 
the  general  law  of  the  land,"  and  were  to  be  applied  by  the 
courts  of  the  United  States.  The  words  of  the  learned  jurist 
indicate  to  my  mind  what  is  the  vital  difference  between  the 
two  classes  of  cases,  and  the  distinctive  directions  in  which 
we  should  approach  the  question  of  jurisdiction.  In  the  case 
of  merely  personal  actions,  there  is  no  possible  ground  upon 
which  that  jurisdiction  can  attach  except  the  service  of  pro- 
cess upon  the  individual.  The  court  must  lay  hold  of  him. 
In  suits  in  rem  it  may  lay  hold  of  the  land,  aided  as  in  this 
case  by  an  attachment  and  lis  pendens^  and  thereby  the  juris- 
diction may  attach,  but  can  only  be  exercised  upon  notice  to 
the  parties  interested.  If  they  have  that  notice  in  fact,  any 
irregularity  in  giving  it  may,  indeed,  be  reversible  error,  but 
does  not  necessarily  render  the  subsequent  judgment  void. 

A  similar,  though  not  the  same,  distinction  runs  through 
*'^  our  cases  in  this  state.  On  the  one  hand  we  held  in  In* 
gersoll  v.  Mangamy  84  N.  Y.  622,  by  force  of  an  explicit  statute^ 
that  in  foreclosure  actions  service  of  the  summons  must  pre* 
cede  the  appointment  of  a  guardian  ad  liUm;  while,  on  the 
other  hand,  in  an  action  of  partition,  which  that  statute  did 
not  govern,  we  also  held  that  such  precedent  service  was  not 
essential  to  the  jurisdiction:  Ootendorf  v.  Ooldtehmidt^  8S 
N.  Y.  110. 

It  seems  to  me,  upon  this  review  of  the  subject,  that  the 
decision  of  Mr.  Justice  Blatchford  pronouncing  the  title  good 
under  the  judgment  authorizing  the  sale,  is  not  contradicted,, 
and  not  even  made  doubtful,  by  the  other  federal  authorities, 
but  that,  on  the  contrary,  their  manifest  drift  is  toward  the^ 
result  reached  by  that  decision.  I  think,  therefore,  we  ought 
to  follow  it,  and  that,  if  it  is  to  be  overruled  at  all,  it  should 
meet  that  fate,  not  at  our  hands,  but  from  the  ultimate  fed- 
eral tribunal,  carefully  considering  the  nature  and  limits  of 
its  own  jurisdiction. 

I  have  said  nothing  of  the  rules  of  the  United  States  oonrt» 
because  I  do  not  think  that  they  at  all  settle  the  question  or 
bear  very  seriously  upon  the  argument,  and  also  because  they^ 
have  been  sufficiently  discussed  in  the  report  of  the  referee^ 
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Nor  have  I  adverted  to  the  position  sustained  by  him  and 
adopted  by  the  general  term  that  the  jurisdiction  is  saved  by 
the  presumptions  which  attach  to  the  judgment  in  view  of  the 
condition  of  the  record;  not  because  I  disapprove  of  the  con** 
elusion  which  has  been  reached,  but  because  I  think  we  ought 
to  put  our  decision  upon  the  ground  which  I  have  already 
stated. 

The  judgment  should  be  affirmed,  with  costa. 

All  concur. 

Judgment  affirmed. 

Ihvaktb— JuRisDicnoir  Ovul — A  Judgment  agaiiitt  to  lafaal  withml 
■ervioa  of  proooM  on  him  in  an  aotion  in  whioh  he  appeared  by  attorney 
wiU  be  upheld  a*  fnlly  a*  if  he  had  appeared  in  peraooi  OUUk  w.  LaiUm^ 
man.  lOSOaL  S87;  42  Am.  St  Rep.  121,  and  note. 
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Bali — Mbasuiis  of  Damages — Ordinary  Rule, — ^In  ad  aofcioa  for  dRmagw 
for  a  failure  to  deliver  goods  where  no  part  of  the  prioe  haa  been  paid» 
the  measure  of  dainngcs  is  the  dffereuce  between  the  oontract  prioe 
and  the  market  price  of  the  goods  at  the  time  and  place  of  delivery. 

6alb— Measure  of  Damages  Where  Vendee  has  Supplied  Himself  witb 
Other  Goods. — The  true  measure  of  damages  in  an  action  to  recover 
damages  for  a  failure  to  deliver  goods  which  the  defendant  agreed  to 
sell  to  the  plaintiff,  and  where  the  vendee  has  supplied  himself  with 
other  goods  out  of  which  to  fill  his  orders,  is  the  difference  between 
the  contract  price  and  the  real  price  at  which  he  obtained  such  go<Hls. 
He  should  be  allowed  to  recover  only  his  actual  loas,  and  to  show  this 
the  defendant  will  be  allowed  to  prove  what  the  goods  actually  cost 
the  plaintiff. 

Assumpsit  to  recover  darnnges  for  a  failure  to  deliver  flour 
under  a  contract  in  writing.  The  amount  sold  was  one  hun- 
dred cars  of  straight  flour,  two  liundred  barrels  to  be  put  on 
each  car,  and  two  cars  to  be  delivered  each  day.  The  con- 
tract price  was  four  dollars  per  barrel  bulk.  The  evidence  on 
behalf  of  the  defendant  tended  to  show  that  when  he  signed 
the  contract  he  was  considerably  under  the  influence  of 
liquor,  but  that  he  knew  perfectly  well  what  he  was  doing. 
The  parties  had  been  bargaining  over  the  sale  of  two  car- 
loads of  flour  at  four  dollars  and  tiiirty-flve  cents  and  four 
dollars  and  forty-flve  cents  per  barrel.  Finiilly,  according  to 
the  defendant's  testimony,  he  said  to  the  plaintiff,  **  If  you 
will  not  sell  me  flour  I  will  sell  you  some.  I  will  sell  you 
all  the  flour  you  want  at  four  dollars."    This,  the  defeudaut 
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testified,  was  said  in  a  bantering  way;  but  the  plaintiff  ac- 
cepted the  proposition,  and  defendant  signed  the  contraot. 

J.  /•  MiUer  and  John  WiUon^  for  the  appellant. 

Willis  F,  McCooi^  for  the  appellee. 

*•  Green,  J.  The  plaintiff  testified  on  the  trial,  very 
positively  and  directly,  that  be  sold  all  the  flour  he  bouglit 
from  the  defendant  to  various  firms  and  individuals  imme- 
diately .after  the  contract  in  suit  was  made.  He  also  said  he- 
was  obliged  to  purchase  the  flour  to  fill  those  orders.  He 
was  permitted  to  prove,  and  did  prove,  the  market  price  of 
flouB  during  the  time  he  was  making  the  sales.  He  admitted^ 
however,  that  he  got  most  of  the  flour  with  which  to  fill  these 
orders  from  his  own  firm.  The  defendant  asked  the  plain- 
tiff what  the  flour  he  thus  obtained  cost  ^*  him,  and  whether 
be  made  or  lost  money  on  the  flour  he  obtained  to  fill  these 
orders.  The  court  rejected  these  offers  of  proof;  and  the 
assignments  of  error  to  the  rejection  of  the  offers  and  to 
what  the  court  below  said  on. the  question  of  the  measure  of 
damages  give  rise  to  the  question,  What  is  the  true  measure 
of  damages  applicable  to  the  facts  of  this  case?  The  court 
charged  tliat  it  was  the  difference  between  the  contract  price 
named  in  the  contract  in  suit  and  the  market  price  of  the 
same  grade  of  flour  at  the  time  and  place  of  delivery. 

There  is  no  doubt  that  this  is  the  general  rule  in  cases 
where  the  vendor  of  goods  refuses  to  deliver  and  no  part  of 
the  price  has  been  paid.  But  the  defendant  contends  that 
the  rule  is  different  where  the  vendee  supplies  himself  with 
other  goods  in  order  to  fill  orders  which  he  has  taken  for  the 
resale  of  the  goods  which  he  contracted  to  receive  from  the 
vendor. 

In  2  Benjamin  on  Sales,  section  1327,  the  writer  says:  ^^It 
is  submitted  that  these  decisions  establish  the  following  rules 
in  cases  where  goods  have  been  bought  for  the  purpose  of 
resale,  and  there  is  no  market  in  which  the  buyer  can  readily 
obtain  them:  1.  If,  at  the  time  of  the  sale,  the  existence  of 
a  subcontract  is  made  known  to  the  seller,  the  buyer,  on  the 
seller's  default  in  delivering  the  goods,  has  two  courses  open 
to  him:  1.  He  may  elect  to  fulfill  his  subcontract,  and  for 
that  purpose  go  into  the  market  and  purchase  the  best  sub- 
stitute obtainable,  charging  the  seller  with  the  difference 
between  the  contract  price  of  tliC  goods  and  the  price  of  tiitt 
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goods  Bubsiiiuted;  2.  He  may  elect  to  abandon  bis  subcon- 
tract,  and,  in  that  case*,  he  may  recover  as  damages  against 
the  seller  his  loss  of  profits  on  the  subsale  and  any  penalties 

he  may  be  liable  to  pay  for  breach  of  his  subcontract 

If,  at  the  time  of  the  sale,  the  existence  of  a  subcontract  is 
•not  made  known  to  the  seller,  a  knowledge  on  his  part  that 
the  buyer  is  purchasing  with  the  general  intention  to  resell, 
or  notice  of  the  subcontract  given  to  him  subsequent  to  the 
date  of  the  contract,  will  not  renJer  him  liable  for  the  bu}'- 
«r*s  loss  of  profits  on  such  subcontract;  the  buyer  may  either 
procure  the  best  substitute  for  the  goods  as  before  and  fulfill 
his  subcontract,  charging  the  seller  with  the  difference  in 
{)rico,  or  abandon  his  subcontract  and  bring  his  actioA  for 
•damages,  when  the  ordinary  rule,  it  would  seem,  will  apply, 
and  the  jury  must  estimate  as  well  as  they  can  the  differ- 
■ence  between  the  contract  price  *^  and  the  market  value  of 
the  goods,  although  there  is  no  market  price  in  the  sense 
that  there  is  no  place  where  the  buyer  can  readily  procure 
the  goods  contracted  for.  In  every  case  the  buyer,  to  entitle 
him  to  recover  the  full  amount  of  damages,  must  have  acted 
throughout  as  a  reasonable  man  of  business,  and  done  all  iQ 
his  power  to  mitigate  the  loss." 

In  the  case  of  Kountz  v.  Kirkpatrick,  72  Pa.  St.  376, 13  Ara« 
Rep.  687,  the  opinion  delivered  by  Mr.  Justice  Agnew  con- 
tains a  very  able  and  exhaustive  discussion  of  the  subject  of 
the  measure  of  damages,  in  actions  by  the  vendee  of  goods, 
against  the  vendor,  where  delivery  has  been  refused.  The 
•case  turned  upon  the  question  of  the  effect  of  a  combination, 
after  the  sale,  and  before  delivery,  by  the  buyer  with  others 
to  put  up  the  price  of  the  commodity  sold,  oil,  the  buyer 
having  in  the  mean  time  assigned  his  contract  to  a  stranger. 
It  was  held  that  the  assignee  was  not  bound  by  the  acts  of 
his  assignor,  but  nevertheless  the  rule  as  to  the  measure  of 
the  seller's  liability  was  shown  not  to  be  the  current  market 
price. 

After  stating  the  general  rule  that  the  true  measure  is  the 
•difference  between  the  contract  price  and  the  market  value 
(not  price)  at  the  time  and  place  of  delivery,  the  opinion 
proceeds:  *' Ordinarily,  when  an  article  of  sale  is  in  the  mar- 
ket and  has  a  market  value,  there  is  no  difference  between 
its  value  and  the  market  price,  and  the  law  adopts  the  latter 

as  the  proper  evidence  of  the  value Value  and  price 

are,  therefore,  not  syuonymouSi  or  the  necessary  equivalents 
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of  each  other,  though  commonly  market  value  and  market 
price  are  legal  equivalents."  Citing  the  rule  ae  stated  in 
Sedgwick  on  Damages,  fourth  edition,  260,  that  the  true 
measure  of  damages  in  such  cases  is  the  difference  between 
the  contract  price  and  the  market  value,  and  **  that  this  is  the 
plaintiff's  real  loss^  and  that,  with  this  sum,  he  can  go  into 
the  market  and  supply  himself  with  the  same  article  from 
another  vendor,"  the  opinion  further  proceeds,  quoting  from 
SmethurBt  v.  Woohtan,  6  Watts  A  S.  109.  "The  value  of  the 
article  at  or  about  the  time  it  is  to  be  delivered  is  the  meas- 
ure of  damages,  in  a  suit  by  the  vendee  against  the  vendor 
for  a  breach  of  the  contract.  .  .  .  It  is  therefore  proper  to 
inquire  into  the  true  legal  idea  of  damages  in  order  to  deter- 
mine the  proper  definition  of  the  term  'value/  Except  in  those 
cases  where*  oppression,  fraud,  malice,  ^*  or  negligence  enter 
into  the  question,  Hhe  declared  object  (says  Mr.  Sedgwick 
in  his  work  on  Damages)  is  to  give  compensation  to  the 
party  injured  for  the  actual  loss  sustained':  Sedgwick  on 
Damages,  4th  ed.,  28,  29,  86,  37.  Among  the  many  authori- 
ties he  gives  he  quotes  the  language  of  C.  J.  Shippen,  in 
Bu88y  V.  Donaldson^  4  DalL  206,  ^  as  to  the  assessment  of 
damages  (said  he),  it  is  a  rational  and  legal  principle  that 
the  compensation  should  be  equivalent  to  the  injury.'  'The 
rule,'  said  C.  J.  Gibson,  Ms  to  give  actual  compensation,  by 
graduating  the  amount  of  the  damages  exactly  to  the  extent 
of  the  loss,  Forsyth  v  Palmer^  14  Pa.  St.  97;  63  Am.  Dec 
519.  Thus  compensation  being  the  true  purpose  of  the  law, 
it  is  obvious  that  the  means  employed,  in  other  words,  the 
evidence  to  ascertain  compensation,  must  be  such  as  truly 
reaches  this  end.  It  is  equally  obvious,  when  we  consider 
its  true  nature,  that,  as  evidence,  the  market  price  of  an 
article  is  only  a  means  of  arriving  at  compensation;  it  is  not 
itself  the  value  of  the  article,  but  is  the  evidence  of  value. 
The  law  adopts  it  as  a  natural  inference  of  fact,  but  not  as  a 

conclusive  legal  presumption But  to  assert  that  the 

price  asked  in  the  market  is  the  true  and  only  test  of  value 
is  to  abandon  the  proper  object  of  damages,  viz.,  compensa- 
tion, in  all  those  cases  where  the  market  evidently  does  not 
afford  the  true  measure  of  value." 

In  Seely  v.  Alden,  61  Pa.  St.  302,  100  Am.  Dec.  642,  we 
said:  **  If  there  be  different  modes  of  measuring  the  damageSi 
depending  on  the  circumstances,  the  proper  way  is  to  hear  the 
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evidence,  and  to  instruct  the  jury  afterward  according  to  the 
nature  of  the  case." 

In  Wehle  y.  Havilandy  69  N.  Y.  448,  it  was  held  that  the 
^  market  price"  within  the  meaning  of  the  rule,  is  the  price  at 
which  the  goods  can  be  replaced,  and  not  their  retail  value. 

In  Baskell  y.  Hunter^  23  Mich.  305,  it  was  held  that  in 
an  action  for  the  nondelivery  of  lumber  the  true  measure  of 
damages  is  the  difference  between  the  contract  price  and 
what  it  would  have  cost  plaintiffs  to  procure  it  at  the  place 
of  delivery  and  at  the  time  or  times  when  it  was  reasonably 
proper  for  them  to  supply  themselves  with  lumber  of  the  kind 
and  quality  they  were  to  receive  under  the  contract. 

In  the  case  of  Arnold  v.  Blabon,  147  Pa.  St.  372,  which  was 
an  action  by  the  vendor  of  a  quantity  of  cork  to  recover  the 
contract  price  of  cork  delivered,  the  defense  was  that  the 
plaintififs  ^*  were  bound  by  the  contract  to  deliver  a  much 
larger  quantity  than  they  did,  and  refused  to  deliver  the 
residue,  and  the  defendant  claimed  that  he  had  been  obliged 
to  procure  cork  to  supply  the  deficiency  at  a  higher  price 
than  the  contract  called  for,  and  asked  for  a  certificate  of 
dan)ages  against  the  plaintiff,  the  court  below  charged  as 
follows:  *' Undoubtedly  if  you  find  there  was  this  contract  as 
claimed  here  by  the  defendant,  and  if  you  find  that  the 
plaintiffs  broke  it,  the  defendant  would  have  the  right  then 
to  his  damages,  which  damages  are  fixed;  but,  if  the  defend* 
ant  was  able  by  any  acts  on  his  part  to  lessen  his  damage^ 
he  could  not,  of  course,  recover  more  than  his  actual  damage. 
.  •  •  .  Then  comes  the  question  whether  this  defendant,  in 
obtaining  these  goods  from  other  people,  did  lessen  his  dam* 
ages,  whether  he  made  them  any  less  than  the  difference 
between  the  price  agreed  upon  in  the  contract  and  the  market 

price  at  the  date  of  the  breach If  you  find  for  the 

plaintiffs  you  will  find  for  this  amount,  one  hundred  and 
fifty-one  dollars.  If,  on  the  other  hand,  you  find  for  the 
defendant,  you  will  give  him  a  certificate  of  the  amount  that 
he  actually  paid  out,  that  is  the  difference  between  the  alleged 
contract  price  and  the  market  value  of  that  amount,  three 
hundred  and  forty  tons  of  cork,  on  the  day  of  the  breach  of 
the  contract,  unless  you  find  from  the  evidence  that  what  he 
bought  cost  him  less  than  that,  in  which  case  you  will  find 
for  the  lesser  sum."  This  ruling  was  affirmed  by  this  court 
in  a  per  curiam  opinion  in  which  we  said  we  found  no  error 
on  the  part  of  the  courk 
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And  the  ruling  was  manifestly  correct,  becanse,  while  it  is 
true  that  the  ordinary  rule  of  damages  in  such  cases  would 
have  entitled  the  defendant  to  recover  the  entire  difference 
between  the  market  value  of  the  cork  and  the  contract  prioe^ 
yet,  as  the  proof  was  that  he  had  supplied  himself  with  cork 
at  a  less  cost  than  the  market  price,  he  could  recover  only  for 
his  actual  loss.  This  is  in  accord  with  all  the  authorities  above 
cited,  and  is  perfectly  sound  law.  The  rule  of  actual  compen« 
sation  for  the  loss  of  the  goods  to  be  delivered  requires  that 
the  actual  loss  only  should  be  allowed  to  be  recovered. 

We  are  therefore  of  opinion  that  the  defendant  should  havo 
been  allowed  to  prove  what  was  the  actual  cost  to  the  plain* 
tiff  of  the  Sour  which  the  plaintiff  said  he  bought  from  other 
parties  to  fill  his  orders.  We  sustain  the  sixth,  seventh^ 
tenth,  eleventh,  and  thirteenth  assignments  of  error. 

*•  We  do  not  feel  that  we  can  sustain  any  of  the  other 
assignments.  The  case  necessarily  had  to  go  to  the  jury  on 
the  main  questions  of  the  condition  of  the  defendant  at  the 
time  he  signed  the  contract  in  suit,  and  whether  it  was  a 
mere  bantering  proposition,  never  intended  to  be  carried  into 
execution;  and  the  learned  court  below  fairly  and  correctly 
left  these  questions  to  the  jury.  The  verdict  was  against  the 
defendant,  and,  after  reading  carefully  the  whole  of  the  tea* 
timony,  we  feel  constrained  to  say  that  we  regard  the  verdict 
as  against  the  weight  of  the  evidence  on  this  latter  question. 
The  case,  in  its  circumstances,  is  very  much  like  the  case  of 
Brown  v.  Finney^  53  Pa.  St.  373,  which  received  the  condem- 
nation and  reversal  of  this  court  after  a  verdict  of  two  thou* 
sand  dollars  had  been  recovered  in  the  court  below. 

The  defendant  in  this  case  unfortunately  and  most  unwisely 
put  his  name  to  a  written  proposition,  and,  while  it  is  mani- 
fest that  he  did  so  while  considerably  under  the  influence  of 
liquor,  it  is  very  plain  that  he  knew  perfectly  well  what  he 
was  doing,  and  that  he  was  not  impelled  to  affix  his  signa- 
ture by  any  act  of  fraud,  deceit,  imposition,  mistake,  or 
undue  influence.  On  the  contrary,  his  partner,  who  was 
present,  refused  to  become  a  party  to  such  an  act  of  drunken 
folly;  but,  after  that  refusal,  the  defendant  did  consciously 
and  knowingly  put  his  name  to  the  paper,  with  a  reckless* 
ness  and  a  silly  disregard  of  consequences,  which,  no  doubti 
he  has  bitterly  regretted  ever  since. 

Nevertheless,  a  calm  review  of  the  circumstances  indicates 
clearly,  as  we  think,  that  the  making  of  the  ofler  to  sell 
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twenty  thousand  barrels  of  dour  at  four  dollars  a  barrel,  at 
the  same  time  when  he  actually  bought  four  hundred  barrels, 
in  good  business  earnest,  at  four  dollars  and  forty-five  cents 
a  barrel,  and  the  signing  of  a  memorandum  in  writing  of 
such  a  sale,  was  never  regarded  or  intended  by  either  party  as 
more  than  a  mere  bluff  or  banter,  without  any  serious  inten- 
tion that  it  should  be  performed  as  a  real  bona  fide  contract. 
It  was  perfectly  evident,  and  was  abundantly  proved,  that 
the  defendant,  who  was  a  small  retail  dealer  with  limited 
means,  was  utterly  unable  to  carry  out  such  a  contract,  even 
if  the  Sour  could  have  been  obtained  in  sufficient  quantity, 
and  was  also  unable,  without  a  large  advance  in  the  price, 
to  make  deliveries  at  the  rate  of  four  hundred  barrels  daily, 
for  fifty  consecutive  days.  There  is  very  grave  reason  to 
doubt  *^  the  correctness  of  the  plaintiff's  statement  that  he 
immediately  called  upon  the  defendant  to  perform  the  con- 
tract, in  view  of  the  defendant's  positive  denial,  and,  what  is 
more  important,  the  continuance  of  their  ordinary  business 
relations,  and  the  customary  purchases  by  the  defendant 
from  the  plaintiff  of  fiour  at  the  regular  market  rates,  which 
were  considerably  above  four  dollars  per  barrel.  One  of  the 
witnesses  present,  and  entirely  disinterested,  testified  that  he 
heard  and  saw  the  whole  transaction;  that  the  defendant's 
statement  to  the  plaintiff  that  he  would  sell  him  the  flour 
was  made  in  a  bantering,  joking  way,  and  that  his  under- 
standing was  that  the  plaintiff  regarded  it  as  a  joke. 

But  of  course  all  of  these  things  were  matters  for  the  con- 
sideration of  the  jury,  and  it  is  out  of  our  power  to  change 
the  verdict|  no  matter  what  we  may  think  of  the  effect  of  the 
testimony.  We  do  not  think  the  court  committed  error  in 
the  instructions  given  to  the  jury  upon  these  subjects,  and 
therefore,  as  to  all  the  assignments  of  error,  except  those 
which  relate  to  the  measure  of  damages,  we  dismiss  them  as 
not  being  sustained. 

Judgment  reversed,  and  new  venire  awarded. 

Saul — Msasubs  of  Damaqis  for  breach  of  a  contract  to  sell  and  deltvar 
personal  property  when  the  purchase  price  has  not  been  paid  is  the  diffw- 
ence  between  the  contract  price  and  the  market  price  at  the  time  and  place 
of  the  promLBcd  delivery:  Austrian  ▼.  Springer,  94  Mich.  350;  34  Am.  St. 
Rep.  350,  and  note.  Bnt,  if  similar  goods  can  be  procured  in  the  market, 
the  defendant  will  be  liable  only  for  the  differenoe  between  the  amount  for 
which  he  had  agreed  to  seU  and  the  amount  which  plaintiff  was  oompeUad 
to  pay  in  order  to  supply  the  defioienoy:  Trigg  w*  Oiag,  88  Va»  890; 
81  Rep.  723»  and  note. 
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Thatohbb  v.  Central  Traction  Company. 

[166  PBHMBTLTAiaA  OtATE,  66.] 

SrRxn  Railway  Ck>icpA nibs— Cars  Rkqui&sd  op— Nioliosno& — ^It  fai 
not  negligeooe  per  te  for  a  oitixen  to  be  upon  the  traokt  of  a  street  rail- 
way. So  loug  as  a  commou  user  of  the  tracks  exists  iu  the  public  it 
is  the  duty  of  passenger  railway  companies  to  exercise  such  watchful 
care  as  will  prevent  accidents  or  injuries  to  persons  who,  without  negU* 
geoce  on  their  part,  may  not  at  the  moment  be  able  to  get  oat  of  the 
way  of  a  passing  car. 

Snurr  Railway  Companixs  havk  mot  an  Rxolusivs  Right  to  the 
highways  upon  which  they  are  permitted  to  run  their  cars,  or  even  to 
the  use  of  their  own  tracks;  and,  while  the  driver  of  a  wagon  must 
yield  the  track  promptly  on  sight  or  notice  of  an  approaching  car^  he 
is  not  a  trespasser  because  upon  the  track,  and  only  becomes  one  id 
after  notice,  he  negligently  remains  there. 

Strut  Railway  Comfamixs— Cars  and  Liability. — ^If  the  speed  of  a 
street  railway  car  is  »  dangerous  and  negligent  one  the  natural  oonse* 
qnenee  is  that»  on  a  much  traveled  street,  those  in  peril  will  obstruct 
each  other's  movements  in  attempts  to  escape;  and  this  is  one  of  the 
very  contingencies  which  the  company  is  bound  to  foresee  and  avoid  by 
due  care,  or  it  will  be  liable  for  the  result. 

SmsBT  Railway  Compamibs— Nsgligbnos  of,  u  Qubstioh  iob  Jury, 
Whsn. — In  an  action  against  a  street  railway  company  to  recover 
damages  for  personal  injuries  the  question  of  defendant's  negligence  is 
for  the  jury,  where  it  appears  that  there  was  a  double  track  on  a  steep 
grade;  that  plaintiff  was  driving  a  light  wagon  up  one  track  while  a 
heavy  wagon  was  coming  down  the  other,  followed  by  a  cable-car  run* 
ning  at  a  very  high  rate  of  speed;  that  in  order  to  avoid  standing 
wagons  ahead  of  him  the  plaintiff  turned  upon  the  track  of  the  down« 
coming  car;  that  an  effort  was  made  to  get  both  wagons  off  the  track» 
but  that  the  heavy  one  so  interfered  with  the  light  one  that  the  latter 
did  not  clear  the  track;  and  that,  in  consequence  thereof,  the  light 
wagon  was  struck  by  the  car,  and  the  driver  thereof  injured.  In  such 
ft  case  there  is  no  question  of  proximate  or  remote  cause,  or  the  in« 
terposition  of  an  independent  responsible  caose  which  produced  the 
result. 

BfBSBT  Railway  Companiss— Nboliobnos  op,  u  Qvbsiioh  ior  Jury» 
When. — In  an  action  against  a  street  railway  company  to  recover 
damages  for  personal  injuries  the  question  of  the  company's  negligence 
is  for  the  jury,  where  it  appears  that  the  gripman  ran  his  car  at  a  high 
rate  of  speed,  when  the  probable  consequence  would  be  a  collision  with 
wagons  ahead  of  the  car  on  the  track,  and  there  is  evidence  that  the 
ear  could  uot  have  been  stopped  until  it  reached  a  point  three  hundred 
feet  beyond  the  point  where  it  did  collide  with  a  wagon. 

Trespass  for  personal  injuries.     There  was  a  verdict  and 
judgment  for  the  plaintiff  for  six  thousand  dollars. 

Thomas  Patterson  and  E.  W.  Smithy  for  the  appellant 

T.  T.  Donehoo^  L.  K.  Porter^  and  W.  A.  Soothe^  for  the  ap» 
peUee. 
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••  Dean,  J.  On  the  12{h  of  February,  1891,  about  3 
o'clock  in  the  afternoon,  the  plaintiff,  while  driving  with  a 
companion  in  a  light  sewing-machine  wagon  on  Wylie  ave- 
nue, Pittsburg,  was  run  into  by  a  cable-car  and  very  seriously 
injured.  Wylie  avenue  has  a  very  steep  grade  for  about  six 
hundred  feet  from  the  foot  of  Minersville  hill  to  the  top. 
Fulton  is  a  cross  street  at  the  foot  of  the  hill  and  Arthur  a 
cross  street  at  the  summit  level.  Between  these  are  three 
other  cross  streets.  Vine,  Tannehill,  and  Crawford,  about  one 
hundred  and  fifty  feet  apart.  Wylie  avenue  is  about  thirty 
to  forty  feet  wide,  being  seven  or  eight  feet  narrower  above 
Fulton  street  than  below;  above  Vine  it  curves  toward 
Arthur.  The  defendant  occupies,  with  double  tracks,  the 
middle  of  the  avenue,  and  operates  its  railway  by  cable* 
Looking  up  the  avenue  from  Fulton  the  ascending  cars  take 
the  right-hand  track  and  the  descending  cars  the  left  hand 
one.  Thatcher  and  his  companion,  John  Crusan,  the  latter 
having  the  lines,  drove  on  Wylie  avenue  and  up  across  Ful- 
ton street  in  the  direction  of  Crawford,  the  next  cross  street, 
JLeeping  on  the  right-hand  car  track,  when,  hearing  a  car 
4)ehind  them,  and  seeing  wagons  standing  on  the  space 
Ibetween  the  rails  and  curb  on  the  street  to  the  right|  they 
turned  off  on  the  left-hand  track  for  the  car  to  pass;  it  passed 
them  between  Crawford  and  Tannehill,  when  they  attempted 
**  to  get  back  on  the  right-hand  track,  at  a  point  near  Tan- 
xiehill,  but,  before  they  were  entirely  clear  of  the  track,  a 
'car  coming  down  struck  the  wagon,  throwing  both  out,  and 
Thatcher,  falling  under  the  car,  had  his  left  arm  crushed,  so 
that  it  is  permanently  useless.  He  broaght  suit  for  damages 
^against  defendant,  averring  negligence  in  running  the  car  on 
n  much-traveled  street  at  a  high  rate  of  speed,  and  of  giving 
no  notice  of  its  approach  to  vehicles  driven  on  the  rails,  so 
that  they  might  avoid  a  collision.  The  evidence  as  to  the 
circumstances  tending  to  show  negligence  or  absence  of  it 
was  conflicting;  it  was  submitted  to  the  jury  to  find  the  fact 
by  the  learned  judge  of  the  court  below  in  a  very  full  charge. 
Of  the  six  written  points  presented  by  counsel  for  defei!dant 
he  peremptorily  afiirraed  four;  the  two  negatived  practically 
requested  him  to  direct  a  verdict  for  defendant.  There  was 
a  verdict  and  judgment  for  plaintiff  in  the  sum  of  six  thou- 
sand dollars. 

On  appeal,  error  is  alleged  in  negativing  defendant's  fifth 
and  sixth  points*    The  first  of  these  asked  the  court  to  in- 
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etruct  the  jury  that  if  the  direct  cause  of  the  coUiBion  was 
owing  to  the  fact  that  a  wagon  coming  down  the  avenae 
turned  to  the  left  just  as  plaintiff  turned  to  the  right  and  thus 
prevented  him  clearing  the  track  and  avoiding  the  collision, 
it  was  the  negligence  of  the  driver  of  the  wagon  which  was 
the  cause  of  the  injury,  and  the  company  is  not  answerable. 
As  the  plaintiff  himself  testified:  '^We  attempted  to  pull 
back,  and,  in  getting  back  on  the  other  track,  there  was  a 
wagon  turned  in  front  of  us  from  the  left-hand  track,  and  cut 
our  way  off  from  getting  back,  and  the  car  that  was  coming 
down  was  coming  at  such  a  rate  of  speed  that  we  couldn't 
get  out  of  the  way  and  it  ran  into  us,"  an  afiSrmanoe  of  this 
point  would  have  been,  in  substance,  an  instruction  that 
plaintiff  could  uot  recover.  The  assignment  is  without  merit; 
as  the  driver  coming  down  on  the,  to  him,  right-band  trackt 
euddenly  made  an  effort  to  escape  from  the  rapidly  approach* 
ing  car  behind  and  turned  to  his  left  just  as  plaintiff  turned 
to  his  right,  the  driving  of  the  wagon  off  the  track  was  not 
the  negligent  interposition  of  an  independent  responsible 
cause  which  produced  the  result.  On  this  question  Wharton 
on  Negligence,  section  134,  illustrates  the  application  of  the 
rule  thus:  '^I  am  negligent  on  a  particular  subject  matter  as 
to  which  I  am  not  contractually  bound.  Another  person  ^* 
moving  independently  comes  in,  and,  either  negligently  or 
maliciously,  so  acts  as  to  make  my  negligence  injurious  to  a 
third  person.  If  so,  the  person  so  intervening  acts  as  a  non- 
conductor and  insulates  my  negligence  so  that  I  cannot  be 
sued  for  the  mischief  which  the  person  so  intervening  directly 
produces."  And  the  same  rule  is,  in  substance,  laid  down  in 
Bigelow's  Cases  on  Torts,  611.  The  case  in  hand  in  its  facts 
is  wholly  outside  the  rule.  The  wagoner  was  moved  by  the 
same  impelling  motive  as  the  plaintiff;  both  sought  escape 
from  the  same  impending  danger;  he  neither  acted  mali- 
ciously nor  negligently;  both  displayed  prudence  in  acting 
with  the  utmost  promptness.  If  the  speed  of  the  car  was  & 
dangerous  and  negligent  one  the  natural  consequence  was 
that,  on  a  much-traveled  street,  those  in  peril  would  obstruct 
each  other's  movements  in  attempts  to  escape.  This  was 
one  of  the  very  contingencies  which  defendant  was  bound  to 
foresee  and  avoid  by  due  care,  for  it  would  be  the  natural 
and  probable  result  of  high  speed;  under  such  circumstances 
one  driver  will  not  remain  on  the  track  and  be  run  over  that 
he  may  not  impede  another  in  his  movement  toward  safety* 
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There  is  no  question  of  proximate  or  remote  cause  raised  by 
the  facts,  nor  of  the  interposition  of  an  independent  act  of 
negligence  to  which  the  injury  is  lawfully  attributable. 

As  to  the  second  assignment,  it  is  argued  there  was  not 
sufficient  evidence  of  negligence  of  defendant  to  submit  to 
the  jury. 

Taking  the  statements  of  witnesses  on  both  sides,  it  seems 
the  gripman  did  sound  the  gong  at  about  Vine  street,  but  did 
not  lessen  speed,  although  then  plaintiffs  wagon  was  in  full 
view  and  the  up  car  passing  them;  it  must  have  been  plain 
to  the  gripman  then  that  the  vehicle  was  on  the  left-hand 
truck,  because  it  must  get  out  of  the  way  of  the  car  going  in 
the  same  direction;  but  there  is  the  significant  testimony  as 
to  the  speed  of  the  car,  that  it  could  not  be  stopped  until 
it  reached  Fulton  street,  three  hundred  feet  beyond  the 
point  of  the  accident.  It  is  not  oar  duty  now,  nor  was  it 
that  of  the  court  below,  to  pass  on  the  credibility  of  plain- 
tiff's witnesses  as  to  the  rate  of  speed  and  the  absence  of 
effort  to  stop  the  car  when  the  danger  was  manifest.  That 
was  for  the  jury.  If  the  gripman  recklessly  ran  on  at  a 
high  rate  of  speed,  when  the  probable  consequence  was  a 
collision,  that  was  negligence  for  which  defendant  is  answer- 
able. ^^  As  is  held  in  Ehrisman  v.  East  HarrUburg  etc.  Ry. 
Co.j  150  Pa.  St.  180:  **  It  is  not  negligence  per  se  for  a  citizen 
to  be  anywhere  upon  such  tracks  (railways  on  streets).  So 
long  as  the  right  of  a  common  user  of  the  tracks  exists  in 
the  public,  it  is  the  duty  of  passenger  railway  companies  to 
exercise  such  watchful  care  as  will  prevent  accidents  or 
injuries  to  persons  who,  without  negligence  on  their  own  part, 
may  not  at  the  moment  be  able  to  get  out  of  the  way  of  a 
passing  car."  Or,  as  is  said  in  OUmore  v.  Federal  8t  etc,  Ry. 
Co.,  153  Pa.  St.  31,  34  Am.  St.  Rep.  682:  ''Street  railway 
companies  have  not  an  ezclnsive  right  to  the  highways  upon 
which  they  are  permitted  to  run  their  cars,  or  even  to  the 
use  of  their  own  tracks."  In  both  these  cases  the  court  is 
speaking  of  the  relative  rights  of  the  public  and  the  railway 
companies  on  the  streets  of  cities  and  boroughs  where  the 
grant  is  of  the  right  to  occupy  the  surface  in  common  with 
the  public.  The  construction  of  the  track  and  the  form  of 
the  rail  are  with  a  view  to  a  user  in  common.  The  right 
of  the  wagon,  in  certain  particulars,  is  subordinate  Ito  that 
of  the  railway;  the  streetcar  has,  because  of  the  convenience 
and  exigencies  of  that  greater  public  which  patronises  it,  the 
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right  of  way;  whether  going  in  the  same  direction  ahead  of  the 
car,  or  in  an  opposite  one  to  meet  it^  the  driver  of  the  wagon 
mast  yield  the  track  promptly  on  sight  or  notice  of  the 
approaching  ear;  but  he  is  not  a  trespasser  because  upon  the 
track;  he  only  becomes  one  if^  after  notice,  he  negligently 
remains  there. 

A  careful  examination  of  the  whole  evidence  satisfies  xm 
there  was  no  error  committed  in  leaving  the  question  of 
negligence  to  the  jury.  The  assignments  of  error  are  over- 
ruled and  the  judgmeat  affirmed. 

Stbbkt  Railway  Companies— Riohts^  Dunn,  and  LiABiums—Nia- 

LiQSMOB.— A  street  railway  oompany  ha«  no  ezdnaiTe  right  to  the  nae  of  a 
public  street  in  which  its  tracks  are  laid.  It  is  bonnd  to  know  that  men^ 
womeDt  and  children  have  an  equal  right  to  the  nse  of  the  street^  and  will 
be  npon  it.  The  servants  of  the  company  are,  therefore,  bound  to  be  on 
the  lookout  and  to  take  reasonable  means  to  avoid  accidents:  See  mono- 
graphic note  to  Western  eic  Co.  v.  Oitigeru'  8L  B.  B.  C0.9  25  Am.  St.  Rep. 
475,  481,  discussing  the  rights,  duties,  and  obligations  of  street  railway 
corporations  with  respect  to  the  streets.  This  note,  at  page  475,  also 
shows  that  a  traveler  on  a  city  street  has  the  right  to  drive  his  vehicle 
either  upon  or  across  the  track  of  a  street  railway  oompany;  and  that  the 
on^  limitation  of  this  right  is,  that  he  must  not  unnecessarily  interfere 
with  the  passage  of  the  cars.  It  is  the  duty  of  a  street-car  driver  to  ezer* 
eise  a  reasonable  degree  of  care  and  diligence  in  watching  the  street  ahead 
of  him,  so  as  to  prevent  collisions  and  avoid  injury  to  pedestrians  lawfully 
traveling  thereon  whether  adults  or  children:  See  note  to  Johnson  v.  Bead' 
ing  Ciiy  Pauenger  Ry.,  40  Am.  St.  Rep.  756;  and  a  failure  to  do  this  is  neg- 
ligence: See  note  to  Benjamin  v.  Holyoke  8L  By.  Oo,,  89  Am.  St.  Rep. 
449.  As  no  exclusive  right  to  the  use  of  its  track  is  vested  in  a  street  rail- 
way company,  a  person  driving  upon  it  Is  not  negligent,  or  a  trespasser,  but 
must  get  off  to  give  a  car  precedence:  Baaeher  v.  BaH  DetroU  etc  By,  Oo,, 
90  Mich.  413;  30  Am.  St.  Rep.  447;  OUmore  v.  Federal  St.  etc.  By.  Oo.,  168 
Pa.  St  81;  84  Am.  St.  Rep.  682.  In  oases  where  a  street-oar  oomes  into 
collision  with  a  team  in  the  street  the  contributory  negligence  of  the  driver 
of  the  team  will  defeat  a  recovery  against  the  street*ear  oompany:  OUmore 
V.  Federal  8L  etc.  By.  Oo.^  158  Pa.  St.  81;  84  Am.  St  Rep.  682;  but  the 
question  of  contributory  negligence,  unless  the  case  is  a  dear  one  and  pro* 
aents  some  decisive  act  in  regard  to  the  effect  of  which  ordinary  minds  can* 
not  differ,  must  go  to  the  jury:  See  note  to  Thoreeen  T.  La  Oroeee  Oity  By* 
Co.,  41  Am.  St  Rep.  68;  Bet^amin  v.  Holyoke  St.  By.  Co.,  160  Mass.  8; 
39  Am.  St  Rep.  446:  Baacher  v.  Ekut  DetroU  etc.  By.  Oo.,  90  Mich  513;  80 
Am.  St  Rep.  447;  note  to  Connelly  v.  Trenton  etc  By.  (7o.»  44  Am.  St  Rep. 
428.  With  reference  to  railroads,  in  general,  the  running  of  a  train  at  a 
high  rate  of  speed  is  not  negligence  per  m,  though  it  is  always  proper  to 
submit  to  tho  jury  whether  such  act  is  negligent  or  not:  McDonald  v.  /»- 
temathnal  etc  By.  Co.,  86  Tez.  1;  40  Am.  St  Rep.  803,  and  note;  but  a 
street  railway  company,  in  running  its  cars  in  a  public  street^  must  ezerciee 
such  care  and  precaution,  for  the  purpose  of  avoiding  accidents  to  person 
or  property,  as  a  reasonable  pra(ience  would  suggnst:  See  note  to  Western 
Famng  etc  Co.  t.  Citizens'  SL  B.  B.  Ga.»  25  Am.  St  Rep.  481. 
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Ths  Wobdb  "  Lboislativs  Powbr"  mean  the  power  or  authority,  under 
the  ooQstitution  or  frame  of  goverumenti  to  make,  alter,  or  repeal  lawa. 

Statotxs — Kkquisitxs  of  Valid  Law. — A  law  must  be  oomplete  ia  all  it« 
terms  and  provisions  when  it  leaves  the  legislative  branch  of  the  gov- 
ernment, and  nothiug  must  be  submitted  to  the  judgment  of  the  elect- 
ors or  other  appointee  of  the  legislature  exoept  an  option  to  beoome,  or 
not  to  become,  subject  to  its  requirements  and  penalties. 

Ihsokancb — Lbgi^laturk — Delegation  of  Powuu — Whether  the  leKis- 
lature  itself  may  prescribe  a  form  of  contract  of  insvrance  or  not,  it 
cauuot  delegate  the  power  to  an  insurance  commissioner  to  prescribe  a 
standard  policy  of  insurance. 

bsDKANOK  — Unauthorizbd  Dblkqatioh  09  POWBB — Ck>ifaTTninovAL 
Law. — A  statute  providing  "for  a  uniform  contract  or'polioy  of  insur- 
ance to  be  made  and  issued  by  all  insuranoo  oompanios  taking  fire  risks 
on  property  within  the  state,"  directing  the  insurance  commissioner 
to  prescribe  a  standard  policy  of  insurance,  and  forbidding  the  use  of 
any  other,  is  unconstitutional,  as  an  vnaothorind  delegation  of  legisla- 
tive power. 

Assumpsit  on  policy  of  fire  insurance.  Each  of  the  defend- 
ant companies  had  executed  and  delivered  to  plaintiff  a 
policy  on  a  certain  building  in  McKeesport,  one  for  sixteen 
hundred  dollars  and  the  other  for  five  hundred  dollars. 
While  these  policies  were  in  force  the  building  was  entirely 
destroyed  by  fire,  being  a  total  loss.  The  court  entered  a 
compulsory  nonsuit 

W»  B.  Rodgers  and  /•  J7.  Beal^  for  the  appellants. 

Edwin  Z.  Smith  and  J.  S.  &  E.  0,  FergvMon^  for  the  appel- 
lees. 

''^  Williams,  J.  The  compulsory  nonsuit  entered  in  this 
case  must  stand  or  fall  with  the  act  of  the  16th  of  April,  1891 
(Pub.  Laws,  22),  entitled  ''An  act  to  provide  for  a  uniform 
contract  or  policy  of  insurance  to  be  made  and  issued  by  all 
insurance  companies  taking  fire  risks  on  property  within  the 
state."  The  action  is  upon  a  policy  in  the  form  prepared  by 
the  insurance  commissioner  under  the  directions  of  that  act* 
At  the  trial  the  plaintiff  gave  his  policy  in  evidence,  and  then 
offered  the  testimony  of  witnesses  for  the  purpose  of  showing 
a  waiver  by  the  company  of  the  conditions  in  the  policy 
relating  to  proofs  of  loss  and  an  appraisement  of  the  value 
of  the  property  destroyed.  These  offers  were  objected  to  upon 
the  ground  that  the  conditions  were  prescribed  by  a  statute^ 
and  could  be  waived  only  in  the  manner  which  the  statute 


Jan.  1695.]    O'Neil  v.  Ameuican  Fiu£  Inb.  Co.  651 

provided.  The  learned  judge  of  the  court  below  assumed, 
with  evident  reluctance,  the  constitutionality  of  the  act  of 
1891,  sustained  the  objection  to  the  evidence  offered,  and  left 
the  plaintiff  to  stand  upon  the  letter  of  what  was  thus  held  to 
be  a  statutory  form  of  contract.  The  compulsory  nonsuit  was 
the  logical  result.  This  appeal  brings  us  face  to  face  with  the 
question  whether  the  provisions  of  this  policy  are  to  be  con- 
strued as  those  of  a  voluntary  contract  entered  into  by  the 
parties,  or  as  the  requirements  of  a  positive  statute  imposed 
upon  the  parties  by  the  lawmaking  power. 

The  answer  to  this  question  must  depend  on  whether  the 
act  of  1891  is  a  valid  exercise  of  legislative  power.    The 
words   **  legislative   power"'  mean  the  power  or  authorityi 
under  the  constitution  or  frame  of  government,  to  make,  alter, 
and  repeal  laws:  13  Am.  &  Eng.  Ency.  of  Law,  272.    Under 
the  constitution  of  this  state  this  power  is  vested  in,  and  must 
be  exercised  by,  the  legislative  branch  of  the  government: 
Parker  v.  Commonwealth,  6  Pa.  St  507;  47  Am.  Dec.  480.     It 
is  a  power  that  cannot  be  delegated.     This  principle  was 
stated  with  great  vigor  by  Chief  Justice  Gibson  in  Borough  of 
West  Philadelphia,  6  Watts  &  S.  283,  in  these  words:  **  Under 
a  well-balanced  constitution  the  legislature  can  no  more  del- 
egate its  proper  function  than  can  the  judiciary."     It  is  sug- 
gested that  Parker  v.  Commonwealth,  6  Pa.  St.  507,  47  Am. 
Dec.  480,  is  an  overruled  case.    While  this  is  true,  it  is  equally 
true  that  the  cases  that  overrule  it  distinctly  recognize  the 
principle  ou  which  it  was  decided.    They  deny  only  the  ap- 
plicability of  that  ^^  principle  to  the  facts  then  before  the 
court.    The  question   raised  in  Parker  v.  Commonwealth,  6 
Pa.  St.  507,  47  Am.  Dec.  480,  was  the  constitutionality  of 
a  local  option  law,  and  it  was  held  to  l)e  unconstitutional 
because  the  reference  of  the  question  of  its  going  into  effect 
in  a  given  locality  was  thought  to  be  a  delegation  of  legisla- 
tive power.     In  subsequent  cases,  and  particularly  in  Lockers 
Appeal,  72  Pa.  St.  491,  13  Am.  Rep.  716,  it  was  held  that, 
inasmuch  as  the  law  with  all  its  provisions  and  its  penalties 
was  complete  when  it  left  the  legislature,  and  the  only  ques- 
tion submitted  to  the  electors  of  the  locality  was  whether  they 
desired  this  law  to  become  operative  in  the  subdivision  of  the 
state  in  which  they  lived,  such  submission  did  not  amount 
to  a  delegation  of  legislative  power.    No  provision  or  require- 
ment of  the  law  was  left  to  be  supplied  in  order  to  make  it 
complete  in  all  its  parts,  but  the  vote  of  the  electors  served 
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to  give  expression  to  their  wish  in  reference  to  the  subjection 
of  the  locality  they  represented  to  its  already  finished  provi- 
eions.  It  has  frequently  been  held  that  local  questions  may 
be  submitted  in  this  manner  to  those  who  are  to  be  directly 
affected  by  their  decision.  The  division  of  a  county  is  such 
a  question,  and  a  law  submitting  the  question  to  a  popular 
vote,  and  making  the  division  depend  on  the  result  of  the 
vote,  was  sustained  in  Smith  v.  McCarthy^  56  Pa.  St  359.  So 
is  the  location  of  the  county  seat:  Commonwealth  v.  Painter ^ 
10  Pa.  St.  214.  S0|  also,  is  the  granting  of  licenses  to  sell 
intoxicating  drinks:  Lockers  Appeal,  72  Pa.  St.  491;  18  Am. 
Rep.  716.  Such  laws  are  in  form  and  in  substance  laws  in 
presentiy  to  take  effect  in  futuro  upon  the  ascertainment  of  the 
wish  of  those  most  directly  affected  thereby. 

The  effect  of  our  oases  is  to  settle  firmly  the  rule  {hat  the 
law  must  be  complete  in  all  its  terms  and  provisions  when  it 
leaves  the  legislative  branch  of  the  government,  and  that 
nothing  must  be  submitted  to  the  judgment  of  the  electors  or 
other  appointee  of  the  legislature  except  an  option  to  become 
or  not  to  become  subject  to  its  requirements  and  penalties. 
In  the  light  of-  this  line  of  well-considered  cases  let  us  ex- 
anline  the  act  of  1891  in  order  to  get  its  provisions  before  us. 
Section  1  declares  ^That  the  insurance  commissioner  shall 
prepare  and  file  in  his  office  on  or  before  the  fifteenth  day  of 
November,  1891,  a  printed  form  in  blank  of  a  contract  or 
policy  of  fire  insurance,  together  with  such  provisions,  agree- 
ments, or  conditions  as  may  ^^  be  indorsed  thereon  or  added 
thereto,  and  form  a  part  of  such  contract  or  policy;  and  such 
form  when  filed  shall  be  known  and  designated  as  the  stand- 
ard fire  insurance  policy  of  the  state  of  Pennsylvania.''  Sec- 
tion 2  provides,  among  other  things,  for  the  incorporation  of 
the  provisions  of  the  standard  policy  into  the  contracts  of 
insurance  made  on  property  within  the  state  by  foreign  in- 
surance companies.  Section  8  makes  the  use  of  this  standard 
form  of  policy  obligatory  on  all  fire  insurance  companies 
doing  business  in  this  state  from  and  after  the  first  day  of 
May,  1892.  Section  4  provides  the  penalties  to  be  imposed 
upon  any  insurance  company,  its  officers,  or  agents,  or  either 
of  them,  for  failure  to  comply  with  the  requirements  of  the 
act  or  with  the  form  of  policy  which  the  insurance  commis- 
sioner may  devise  and  file  in  his  own  office. 

It  may  be  well  to  say  in  this  place  that  wo  do  not  now 
deny  the  power  of  the  legislature  to  direct  the  form  of  a  policy 
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of  insurance  against  fire.  We  held  in  Commonwealth  r.  TVoo- 
tnan,  164  Pa.  St.  306,  44  Am.  St.  Rep.  603,  that  the  businesB 
of  insurance  against  loss  by  fire  was,  by  reason  of  its  nature, 
its  magnitude,  and  the  temptation  to  improper  practices 
which  it  presented,  a  proper  subject  for  legislative  regulation 
and  control.  The  power  to  prohibit  technical  and  unjust 
conditions  intended  to  open  the  way  to  vexatious  litigation 
and  to  defeat  the  just  expectations  of  the  insured,  belongs  to 
the  police  control  which  Commonwealth  v.  Vrooman,  164  Pa. 
St.  306,  44  Atn.  St.  Rep.  603,  asserted.  The  question  is  not 
therefore  one  of  power  over  the  subject,  but  of  the  manner 
in  which  the  conceded  power  must  be  exercised.  Upon  thi^ 
question  our  judgment  is  with  the  appellant  for  reasons  that 
we  will  state  as  concisely  as  possible  and  without  any  attempt 
at  elaboration. 

The  act  of  1891  is  a  delegation  of  legislative  power  because: 
1.  The  act  does  not  fix  the  terms  and  conditions  of  the  policy 
the  use  of  which  it  commands;  2.  It  delegates  the  power  to 
prescribe  the  form  of  the  policy  and  the  conditions  and  restric- 
tions to  be  added  to  and  made  part  of  it  to  a  single  individual; 
3.  The  appointee  clothed  with  his  power  is  not  named,  but  is 
designated  only  by  his  official  title.  He  is  the  person  who  may 
happen  to  be  insurance  commissioner  when  the  time  comes  to 
prepare  the  form  for  the  standard  policy  for  insurance  against 
fire;  ''^  4.  The  appointee  is  not  required  to  report  his  work  to 
tlie  body  appointing  him,  but  simply  to  file  in  his  own  office 
the  form  of  policy  he  has  devised.  It  does  not  become  part 
of  the  statute  in  fact,  is  not  recorded  in  the  8tatute-book|  and 
no  trace  of  it  can  be  found  among  the  records  of  either  branch 
of  the  legislature;  5.  The  act  was  approved  in  April,  1891. 
Tlie  appointee  had  until  the  following  November  to  prepare 
and  file  the  form  of  policy  over  which  when  filed  the  legis- 
lature had  no  control  whatever.  They  did  not  consider,  they 
had  no  knowledge  of,  the  form  which  they  required  all  com- 
panics  doing  business  in  the  state  to  adopt,  and  the  use  of 
which  they  compelled  by  heavy  penalties. 

The  elementary  books  divide  a  statute  into  three  parts:  the 
declaratory,  the  directory,  and  the  vindicatory.  In  this  stat- 
ute the  legislature  furnished  the  first  and  third.  It  dele- 
gated the  preparation  of  the  second.  It  declared  in  effect  the 
need  of  a  standard  form  of  policy.  It  provided  punishment 
for  the  failure  to  use  such  form  when  provided;  but  it  turned 
the  preparation  of  the  form  over  to  its  appointee  and  gave 
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him  six  months  in  which  to  do  his  work  and  file  a  copy  of  it 
in  his  own  office.  Whoever  might  be  interested  in  knowing 
the  directory  part  of  the  statute  and  understanding  what  it 
was  he  was  required  to  do  had  to  go  beyond  the  act  of  as* 
sembly  and  inquire  of  the  appointee  of  the  legislature  what 
it  was  he  had  filed  in  his  own  office,  of  which  the  people  of 
the  commonwealth  were  bound  to  take  notice  at  their  peril. 

It  will  not  do  to  say  that  the  preparation  of  the  form  was 
an  unimportant  matter  of  detail,  or  an  act  partaking  of  an 
executive  or  administrative  character.  It  was  the  sole  pur- 
pose of  the  act.  It  was  the  only  subject  named  in  its  title. 
The  enforcement  of  the  standard  form  of  policy  was  the  only 
object  of  its  penalties.  Take  out  the  form  prepared  by  the 
insurance  commissioner  and  to  be  found  in  some  pigeonhole 
in  his  office  and  the  act  is  without  meaning  or  effect:  it  is 
completely  eviscerated. 

We  do  not  see  how  a  case  could  be  stated  that  would  show 
a  more  complete  and  unconstitutional  surrender  of  the  legis- 
lative function  to  an  appointee  than  that  presented  by  the  act 
of  1891.  By  its  provisions  the  legislature  says  in  effect  to 
its  *•  appointee:  "Prepare  just  such  a  policy  or  contract  as 
you  please.  We  do  not  care  to  know  what  it  is.  The  gov- 
ernor shall  have  no  opportunity  to  veto  it.  File  it  in  your 
own  office,  and  we  will  compel  its  adoption,  whether  it  is 
right  or  wrong,  by  the  punishment  of  every  company,  officer, 
or  agent  who  hesitates  to  use  it." 

We  do  not  take  time  to  examine  the  voluminous  conditions 
loaded  upon  the  back  of  a  very  sinjple  and  concise  contract 
of  insurance.  The  assignments  of  error  do  not  bring  them 
before  us  for  this  purpose.  Tlie  learned  judge  of  the  court 
below  gave  them  careful  consideration,  and  he  was  of  opinion 
that  they  were  unjust  and  oppressive.  Speaking  of  the  form 
of  the  standard  policy  as  a  whole,  he  said:  *^I  look  upon  it 
as  infamous."  Again  he  said:  ^  The  conditions  put  in  that 
policy  go  beyond  almost  any  policy  that  ever  was  exhibited 
in  the  courts  before.  Numerous  provisions  were  put  in  that 
the  courts  had  declared  void  because  they  were  so  unjust  and 
inequitable."  Speaking  of  its  general  character  and  effect, 
he  said:  ^*It  seems  to  be  framed  in  the  interest  of  dishonest 
companies  and  insurance  brokers,  and  puts  an  honest  insur- 
ance company  and  honest  officers  of  a  company  at  a  very 
great  disadvantage." 

This  is  a  very  serious  arraignment  of  the  ''standard  pol- 
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ioj/^  to  which  we  refer  without  comment  of  our  own,  for  the 
purpose  of  showing  the  impolicy  of  such  delegation  of  legis- 
lative  power  as  might  make  it  possible  to  fasten  upon  the 
people  of  the  commonwealth  a  form  of  contract,  open  to  such 
grave  objections. 

It  is  not  to  be  supposed  that  a  law  really  mischievous 
in  its  operations  could  pass  both  houses  of  the  legislature 
unchallenged.  If,  by  reason  of  any  complication  of  circum* 
stances  this  should  happen  in  any  given  case,  then  the  people 
have  a  remaining  safeguard  in  the  veto  power  possessed  by 
the  governor.  The  act  of  1891  steered  past  both  legislative 
discussion  and  executive  veto,  and  vested  in  the  insurance 
commissioners  the  power  to  fill  in  its  directory  provisions, 
and  supply  the  form  of  insurance  contract  it  was  to  enforce, 
without  even  the  knowledge  of  the  legislature  or  the  governor 
of  a  single  one  of  its  many  provisions  that  were  to  be  bound 
by  fines  and  penalties  on  insurers  and  insured  all  over  the 
commonwealth. 

^^  Our  conclusion  is  that  the  act  of  1891  is  void,  because 
clearly  unconstitutional.  The  compulsory  nonsuit  is  set  aside 
and  a  procedendo  awarded. 

Delsgation  ov  Lkoislativs  Powsr — Legislative  power  cannot  be  de1e« 
gated  to  the  people  at  large,  or  to  any  portion  of  them:  Parker  v.  Common^ 
wealth,  6  Pa.  St.  507;  47  Am.  Deo.  480,  and  note.  In  general  tlie  legislature 
cannot  enbrnit  a  law  to  the  people  in  sach  a  manner  as  to  make  its  final 
enactment  depend  on  the  popalar  vote,  nnless  specially  authorized  by  the 
constitntion:  Ex  parU  WaO,  48  Gal.  279;  17  Am.  Rep.  425;  Barto  ▼.  Him" 
rod,  8  N.  Y.  483;  69  Am.  Deo.  606;  note  to  Harbor  OomrnrB.  t.  Redwood 
CUjf,  22  Am.  St.  Rep.  321. 

Iksubanox.— That  the  subject  of  insurance  is  a  proper  one  for  legislative 
regulation  and  oontrol  is  undoubted:  Commonwealth  ▼.  Vrooman,  164  Pa. 
St.  306;  44  Am.  St.  Rep.  603;  StaU  v.  StojM,  118  Ma  388;  40  Am.  St.  Rep^ 
188.    Tho  only  question  i%  How  shall  it  be  exeroised  f 
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BxBcuTOBS  AHD  Administratoks  Aotinq  IN  Anothbb  8tats— DlTAtrA* 
▼IT — SuBCHAROR.— The  mere  fact  that  an  administrator  expends  money 
in  a  reasonable  effort  to  save  the  property  of  his  intestate  sitoated  in 
another  state  is  not  sufficient  to  conyict  him  of  a  deyastaviti  To  hold 
that  such  fact  warrants  a  surcharge  is  carrying  the  doctrine  which 
confines  the  administration  of  assets  to  the  jarisdiotion  of  the  domicil* 
too  far. 

BxEcuTORa  AVD  Admivistratobs—Ddtt  ov,  as  to  Absstb  Bbtond  Jvrib* 
DicriOK.— To  hold  that  the  representative  of  the  personal  estate  within 
the  domicile  owes  no  duty  whatever,  either  to  creditors  or  next  of  kin, 
with  reference  to  personalty  outside  the  jurisdiction  is  to  invite  neglect 
and  consequent  waste  and  dissipation  of  assets. 

BXICVTORS  AND  ADMINISTRATORS — Sl^BCHAROB  TOR  LO08  V  0IALINO  WITH 

Assets  Bbtond  thb  JuRiSDionoN. — An  administrator  who  deals  with 
personal  assets  beyond  tha  jurisdiction  must  axereise  prudent  bnsi* 
ness  management,  but  speculative  ventures  are  not  such  managements 
Therefore,  where  an  administrator  in  one  state  takes  a  large  amount  of 
money  from  the  general  fund  in  his  hands,  and  expends  it  vpon  the 
advice  of  the  next  of  kin,  without  consulting  creditors,  and  without  an 
order  of  court,  in  working  a  tract  of  iron  ore  in  another  state,  npon 
which  the  deoedent  had  a  lease,  and  npon  which  he  had  expended  a 
large  sum  of  money,  he  should  be  surcharged  with  the  loss  to  the  estate, 
in  caBO  of  disastrous  failure,  especially  if  all  of  the  facts  concerning  the 
working  of  the  ore  showed  that  the  nudertaking  was  of  a  highly  speo- 
nlative  and  hazardous  nature. 

BZBCUTORS  AND  ADMINISTRATORS — COMMISSIONS — MaNAOBMBNT  09  AflSBTB 

ni  Foreign  Jukibdiotion. — Though  an  administrator^  in  dealing  with 
persoaal  assets  beyond  the  jurisdiction,  as  in  working  a  tract  of  iron 
ore,  meets  with  loss,  yet  if  he  manages  the  estate  of  the  domicile  with 
such  skill  as  to  increase  largely  the  value  of  the  assets,  he  is  entitled  to 
his  commissions,  particularly  where  he  has  spent  a  large  amount  of  tima 
and  labor  upon  the  estate,  and  is  under  heavy  bonds. 

Exceptions  to  Adjudication.  The  principal  qnestion  in* 
volved  grew  out  of  expenditures  made  by  the  administrator 
on  account  of  a  certain  leasehold  in  the  state  of  New  York. 
The  error  assigned  by  the  administrator  was  the  decree 
surcharging  him.  The  error  assigned  by  the  Trenton  Iron 
Company  was  the  allowance  of  commissions  to  the  adminia- 
trator. 

Willia  F.  McCookf  fer  the  appellant 

James  Balph^  R  A,  Balph^  A.  M.  Brow%  John  8.  Latnbiif 
and  J.  E,  McKelvy^  for  the  creditors. 

John  8.  LambiSj  A.  M,  Brotm^  and  John  Sparhawi^  Jr^  for 
the  Trenton  Iron  Company. 
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bhiivn'b  appeal. 

^^  DsAK,  J.  William  P.  Shinn  died  intestate  May  6, 1893^ 
leaving  as  his  next  of  kin,  Joseph  A.  and  John  K.  Shinn. 
The  assets,  real  and  personal,  in  Pennsylvania  amounted  to 
1211,126.92,  and  debts,  $202,648.27.  Before  his  death  h« 
had  taken  the  leasehold  interest  of  a  tract  of  iron  ore  land  in 
Westchester  county,  *••  New  York,  granting  the  right  for 
twenty  years  to  mine  and  renrove  the  iron  ore  therefrom 
at  a  price  or  royalty  of  fifty  cents  per  ton,  and  fixing  a  min- 
imum production  of  not  less  than  ten  thousand  tons,  or  $6,000 
per  year.  William  P.  Shinn,  in  his  lifetime,  had  expended 
more  than  $100,000  in  improvements  and  patents  for  the  pro- 
duction and  preparation  of  the  ore  for  furnaces.  Besides 
the  royalties  and  certain  rentals  stipulated  to  be  paid,  there 
was  upon  the  leasehold  a  chattel  mortgage  and  other  oharges 
amounting  to  about  $40,000.  To  make  this  operation  a  suc- 
cess the  administrator  took  from  the  general  fund  $44,736.36 
and  expended  it  in  patents,  test  or  exploring  shafts,  and  for 
other  purposes  in  and  about  the  ore  lease,  and  claimed  credit 
therefor  in  his  account.  The  auditing  judge  surcharged  him 
with  these  expenditures,  and  the  administrator  appeals. 

We  are  not  disposed  to  affirm  this  decree  on  the  opinion  of 
the  learned  judge  of  the  court  below.  In  that  opinion  tho 
surcharge  is  sustained  for  two  reasons;  the  first  and  control- 
ling one,  because  the  accountant  had  no  authority  to  go 
beyond  the  limits  of  the  state  and  attempt  to  manage  a  part 
of  the  estate  in  a  foreign  jurisdiction,  and  to  that  end  ap* 
propriate  a  part  of  the  assets  realized  in  the  state  of  the 
domicile.  As  to  this,  the  court  says:  ^'The  action  of  th« 
accountant  was  therefore  clearly  a  breach  of  official  duty.'' 

Neither  the  facts  in  this  case,  nor  the  law  applicable  to 
them,  warrants  such  a  sweeping  conclusion.  The  question 
raised  here  is  not  being  tried  in  the  courts  of  New  York,  with 
adverse  claimants  of  that  state  against  the  right  of  the  ad- 
ministrator to  remove  the  assets  to  another  jurisdiction.  Nor 
is  it  being  tried  in  the  courts  of  this  state,  with  home  ored* 
iters  contesting  the  right  of  a  New  York  administrator  to' 
remove  the  fund  beyond  the  reach  of  our  court.  In  either 
case  the  legal  title  of  the  administrator,  and  his  intermed* 
dling  with  the  fund,  might  be  efiectually  denied.  But  the 
question  here  is,  What  may  an  administrator  do  with  refer* 
«nce  to  personal  assets  beyond  the  jurisdiction,  without  sab* 
AM.  m.  a».  You  XLv.-is 
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jecting  hiniBelf  to  the  peril  of  a  surcharge?  It  is  answered 
that  he  should  have  immediately  converted  the  asset  into 
money,  and  for  that  purpose  should  have  raised  an  ancillary 
administrator  within  the  jurisdiction  of  the  New  York  courts, 
whose  duty  it  would  have  been  to  sell  and  distribute  the 
fund,  first,  to  the  creditors  there,  and  then  pay  **•  over  to 
him  the  balance  for  distribution  among  the  general  creditors 
in  Pennsylvania.  But  suppose  an  immediate  sale  would 
have  been  impossible  or  unwise,  and  that  the  expenditure  of 
a  limited  amount  would  have  made  the  asset  marketable  at 
a  fair  price,  and  thus  have  saved  a  large  sum  for  the  estate? 
If  it  had  been  reasonably  probable,  as  appellant  claims,  that 
the  expenditure  of  about  $7,000  in  completing  a  shaft  would 
have  made  the  property  worth  in  the  market  at  least  $75,000, 
and  thus  have  saved  the  larger  part  of  the  more  than 
$100,000  already  expended  upon  it,  certainly  a  court  of 
equity  would  not  have  surcharged  such  a  trustee  with  tho 
$7,000,  merely  because  the  money  had  come  out  of  the  gen« 
eral  fund,  and  had  been  paid  outside  the  state.  Even  an 
executor  de  son  tort  is  entitled  to  reimbursement  for  pay 
ments  properly  made  in  relief  of  the  estate.  It  is  argued,  an 
ancillary  administrator  sliould  have  been  appointed  to  do 
this.  If  he  had  been  first  appointed  he  would  have  had 
no  money  to  expend,  unless  he  received  it  from  the  Penn- 
sylvania administrator,  and  the  same  fund  would  have 
been  depleted  for  the  same  purpose.  When  an  administra- 
tor assumes  the  office  and  has  delivered  to  him  assets  of  the 
character  of  these,  the  exigency  may  require  that  he,  within 
a  limited  extent,  shall  act  beyond  the  jurisdiction.  The 
intestate  here  had  pledged,  in  New  York  banks,  collateral| 
largely  exceeding  in  value  the  amount  of  the  obligations  for 
which  they  were  pledged;  the  administrator  paid  off  the  obli* 
gations  out  of  the  general  fund,  lifted  the  collateral,  sold  it| 
and  thereby  swelled  the  general  fund.  No  one  of  the  cred- 
itors claims  that  he  be  surcharged  with  the  amount  paid  on 
the  notes,  because  the  money  to  pay  them  was  taken  from 
the  general  fund,  and  paid  outside  the  jurisdiction.  If  he 
had  paid  no  attention  to  the  matter,  and  permitted  the  collat- 
eral to  be  sacrificed,  the  creditors  could  properly  have  claimed 
a  surcharge  because  of  neglect  of  a  plain  duty.  This  lease- 
hold was  a  chattel  in  New  York  state,  and  is  so  treated  there, 
and  a  chattel  mortgage  under  the  laws  of  that  state  given 
upon  ik    The  administrator  finds  the  instrument  among  the 
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other  personal  assets  of  his  intestate.  To  decide  that  the 
mere  fact  that  he  expended  money  beyond  the  state  to  save 
yaluable  assets  warrants  a  9urcharge  is  carrying  the  doc- 
trine  which  confines  the  administration  of  assets  to  the  ju- 
risdiction of  the  domicile  too  far,  and  beyond  any  thing  ever 
intended  to  be  decided  by  this  court. 

**^  As  early  as  1803  it  was  decided  in  McCvllough  v.  Yowtg^ 
1  Binn.  63,  that  it  had  **been  aniformly  understood,  both  be- 
fore and  since  the  revolution,  that  letters  of  administration 
granted  in  a  sister  state  are  a  sufficient  authority  to  maintain 
an  action  here;  and  such  has  been  the  practice  without  regard 
to  the  particular  interstate  laws  of  the  state  where  they  have 
been  granted.  There  may  be,  indeed,  great  inconveniences 
from  the  law,  but  it  lies  within  the  legislature  to  remedy 
them."  This  case  was  virtually  overruled  in  Brodie-v.  Bick" 
fey,  2  Rawle,  431,  decided  in  1830,  in  which  it  was  held  that 
an  action  would  not  lie  against  an  administrator  in  this  state 
on  a  judgment  obtained  against  another  administrator  of  the 
same  estate  in  another  state.  The  court  says:  "The  author- 
ity of  an  administrator  under  letters  granted  in  a  sister  state 
to  meddle  with  the  assets  here  is  an  anomaly  produced  by 
an  unexampled  spirit  of  comity  in  the  courts  of  this  state, 
which  will  probably  be  attended  in  this  respect  with  perplex- 
ity and  confusion."  This  was  followed  by  Mothland  v.  Wire* 
man,  8  Pen.  &  W.  185,  23  Am.  Dec.  71,  decided  in  1831. 
The  real  question  for  decision  in  this  case  was  whether  Wire- 
man,  an  administrator  in  Pennsylvania,  was  chargeable  with 
assets  received  by  his  coadministrator,  who  was  both  a  resi- 
dent of  Maryland  and  surviving  partner  of  decedent  in  cer- 
tain iron  works  in  that  state,  and  by  reason  of  his  survivorship 
had  received  money  belonging  to  the  estate.  This  court  held 
the  Pennsylvania  administrator  was  not  liable  except  for  asseta 
received  within  the  jurisdiction,  although  the  bond  was  joint. 
That  the  money  received  from  the  iron  property  by  the  sur- 
viving partner  and  coadministrator  must  be  accounted  for  in 
the  courts  of  Maryland.  The  decision  is  grounded  on  Brodie 
V.  Bickley,  2  Rawle,  431,  decided  the  year  before.  It  is  true 
Oibson,  C.  J.,  in  delivering  the  opinion,  says  he  is  unable  to 
see  why,  if  even  the  assets  in  Maryland  had  come  into  the 
hands  of  the  administrator  in  Pennsylvania,  the  latter  should 
be  charged  with  them;  but  this  was  wholly  outside  the  case, 
for  there  was  no  pretense  that  the  Pennsylvania  administrator 
had  actually  received  any  part  of  the  fund*    The  decision  is 
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good  law  for  just  what  is  decided,  that  the  Pennsylvania 
administrator  was  not  liable  for  the  fund  receiyed  by  his  co- 
administrator, a  resident  of  Maryland,  on  assets  located  in 
Maryland.  The  court  again  speaks  in  deprecatory  terms  of 
**•  that  "injudicious  spirit  of  comity"  which  prevailed  in 
the  courts  of  this  state,  evidently  having  in  mind  the  decision 
in  McCidlough  v.  Young^  1  Binn.  63. 

Then,  apparently  moved  by  these  criticisms,  the  legislatare 
passed  the  act  of  March  15, 1832,  in  which  it  is  enacted  that: 
'^'No  letters  testamentary,  or  of  administration  or  otherwise, 
purporting  to  authorize  any  persons  to  intermeddle  with  the 
estate  of  a  decedent,  which  may  be  granted  out  of  this  com- 
cnonwealth,  shall  confer  on  such  person  any  of  the  powers 
and  authority  possessed  by  an  executor  or  administrator 
under  the  letters  granted  within  this  state."  This  was  a 
severe  blow  to  the  doctrine  of  comity  on  which  MeCvUough 
y.  Young^  1  Binn.  63,  was  based,  and  which  Gibson,  C.  Ji 
in  the  subsequent  cases  thought  insufficient  to  warrant  th« 
xlecision. 

But  this  act  was  found  inconyeniently  rigorous,  so  it  was 
amended  by  that  of  June  16,  1836,  enacting  that  it  should 
Aot  apply  to  shares  of  stock  in  any  incorporated  company 
y^ithin  this  state;  and  then  again  by  act  of  15th  of  May, 
1850,  that  it  should  not  apply  to  any  loan  of  any  incorpo* 
rated  company  within  this  state.  So  that,  in  a  spirit  of  com- 
ity, a  foreign  administrator  could  oome  into  this  state  and 
manage  and  collect  such  assets  without  having  ancillary  let- 
ters issued. 

A  number  of  cases  arose  requiring  an  interpretation  of  ib« 
act  DefU*$  Appeal,  22  Pa.  St  514,  held  that  although  dis- 
tribution of  foreign  assets  must  be  made  according  to  the  law 
of  the  domicile,  it  was  not  required  that  such  distribution 
should  be  made  in  the  place  of  the  domicile;  that  this  was  a 
question,  not  of  jurisdiction,  but  discretion.  In  Moore  y. 
Fieldsj  42  Pa.  St.  467,  it  was  decided  that  where  a  debt 
against  an  administrator  of  an  estate  in  New  York  had  been 
«ettled  by  final  decree  of  the  surrogate  court,  an  action  would 
lie  against  the  administrator  in  this  state  by  the  public  admin- 
istrator of  New  York  without  the  issue  of  ancillary  letters  in 
this  state.  In  Shakespeare  v.  Fidelity  etc.  Deposit  Co.,  97  Pa. 
St.  173|  it  was  held  that  United  States  bonds  on  special 
deposit  could  be  sued  for  by  a  foreign  administrator  in  the 
courts  of  this  stateu    In  Mmselman's  Appeal^  101  Pft;i  St  166^ 
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it  was  decided  that  letters  testamentary  to  a  Pennsylvania 
citizen,  upon  the  estate  of  a  resident  of  another  state,  gave 
no  jurisdiction  to  Pennsylvania  courts  over  the  accounts^ 
Lifiea  ▼.  Lines,  142  Pa.  St  149, 24  Am.  St.  Rep.  487,  held  that 
a  court  of  equity  in  this  state  ^**  had  no  jurisdiction  over 
the  personal  property  of  a  decedent  of  another  state  which 
would  authorize  it  to  take  such  property  out  of  the  hands  of 
those  in  possession. 

But  in  no  case  has  it  been  decided  that  the  mere  fact  of  an 
administrator  expending  money  in  any  reasonable  effort  to 
save  the  property  of  his  intestate  situated  in  another  state  ia 
8  jflScient  to  convict  him  of  a  devastavit  As  is  said  by  Justice 
Sharswood  in  Shakespeare  ▼•  Fidelity  etc.  Co.j  97  Pa.  St  178^ 
^  the  point  has  never  been  decided  in  this  state." 

A  voluntary  payment  by  a  debtor  of  this  state  to  a  foreign 
administrator,  when  no  ancillary  letters  had  previously  is* 
sued,  would  not  be  that  offensive  *' intermeddling*'  with  the 
assets  in  this  state  as  would  make  it  a  mispayment  under 
our  statute;  and  we  will  not  assume  that,  in  a  spirit  of  comity^ 
the  mere  payments  by  this  administrator  beyond  the  jurie- 
diction,  from  that  fact  alone  should  be  declared  unlawful. 

Nor  will  we  assume  that,  if  he  had  sold  the  property  and 
had  paid  the  claims  upon  it,  he  would  not  be  answerable  in 
this  state  for  the  surplus.  The  argument  to  the  contrary  haa 
nothing  to  support  it  but  the  dictum  in  Mothland  ▼.  Wireman^ 
8  Pen.  &  W!  185,  23  Am.  Dec.  71,  and  is  not  in  accord  with 
any  of  the  adjudicated  cases.  The  ruling  in  Wiikins  v. 
Ellett,  9  Wall.  740,  is  sounder  in  principle:  **  The  foreign 
administrator's  title  is  recognized  to  receive  a  voluntary  pay* 
ment  and  to  give  a  valid  acquittance  therefor,  provided  no 
ancillary  letters  have  been  previously  granted.  The  payment 
being  voluntary,  the  executor  has  not  intermeddled.^  In 
Potter  V.  Hiecoz,  30  Coniu  508,  a  guardian  had  among  his 
ward's  assets  the  note  of  a  citizen  of  another  state.  He 
made  no  effort  to  collect,  because  the  debtor  was  not  within 
the  jurisdiction.  The  court  surcharged  him  with  it,  sayings 
with  persuasive  reason,  that  the  domiciliary  guardian  was 
bound  to  use  reasonable  care  and  diligence  in  endeavors  to 
save  his  ward's  estate.  To  hold  that  the  representative  of 
the  personal  estate  within  the  domicile  owes  no  duty  what- 
ever, either  to  creditors  or  next  of  kin,  with  reference  to 
personalty  outside  the  jurisdiction  is  to  invite  neglect  and 
consequent  waste  and  dissipation  of  assets.    That  he  has  no 
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Btanding  as  a  suitor  in  a  foreign  jurisdiction  does  not  alone 
fix  the  measure  of  his  duty,  nor  has  it  eyer  been  so  regarded 
in  practice.  In  thus  holding  we  do  not  intimate  that  he 
must  go  into  a  foreign  jurisdiction  and  ^^  institute  suits 
which  could'  not  be  sustained,  or  offensively  intermeddle 
with  assets,  so  as  to  defy  or  disregard  the  jurisdiction  of  the 
courts  of  the  situs.  There  are  often  many  things  he  may  do, 
many  things  he  ought  to  do,  which  suggest  themselves  to  the 
prudent  business  man,  tending  toward  the  preservation  of 
the  estate,  and  are  neither  obnoxious  to  the  law  nor  antago- 
nistic to  the  interests  of  foreign  creditors. 

But  while  we  do  not  sustain  the  decree  of  the  learned  judge 
of  the  court  below  on  his  first  reason,  we  think  it  fairly  sup- 
ported by  the  second.  On  the  facts  found,  the  action  of  the 
administrator  was  wholly  unwarranted.  The  iron  ore  opera- 
tion was  a  speculative  venture  which  the  decedent,  in  his 
lifetime,  had  a  perfect  right  to  enter  upon;  his  business  was 
to  accumulate  an  estate;  if  his  ventures  turned  out  success- 
ful he  reaped  the  profits;  if  unsuccessful,  no  others  were 
interested  or  had  a  right  to  complain.  But  the  business  of 
this  administrator  was  not  to  make  money  for  the  estate  by 
hazardous  ventures,  but  to  save  that  which  came  into  his 
hands  for  creditors  and  kin  by  prudent  business  management. 
Speculative  ventures  were  not  prudent  business  management 
The  ore  was  uncertain,  both  as  to  quantity  and  quality,  as  is 
apparent  on  a  mere  reading  of  the  stipulations  in  the  lease; 
the  cost  of  production  was  not  known  with  even  approxi- 
mate  certainty,  for  the  methods  of  mining  and  cleaning  were 
purely  experimental.  Besides  these  risks  the  value  of  the 
ore  when  ready  for  the  furnace  was  wholly  uncertain,  because 
it  was  certain  to  be  subject  to  the  wide  fiuctuations  of  the 
iron  market.  Without  consultation  with  the  creditors,  with 
no  cautionary  order  from  the  court  on  a  statement  of  the  facts, 
he  put  into  this  plant,  in  hopes  of  profit,  this  large  sum  of 
money  —  money  realized  from  the  estate  in  Pennsylvania. 
The  business  proved  a  most  disastrous  failure.  The  whole  was 
sold  under  legal  proceedings  in  New  York  and  did  not  bring 
the  amount  of  claims  against  it.  He  advised  with  no  one  as 
to  the  judiciousness  of  expending  this  $45,000  of  the  creditors' 
money,  except  those  whose  interests  were,  in  a  certain  sense, 
antagonistic  to  the  creditors.  His  New  York  advisers  were 
interested  in  keeping  the  plant  in  operation  whether  it  made 
money  or  lost.    Joseph  A.  and  John  K*  Sbinn,  next  of  kin^ 
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examined  the  propertyi  and  they  advised  him  to  continue 
it  in  operation.  It  was  their  interest  ^*^  to  do  so.  They 
douhtlesB  knew,  as  did  the  administrator,  that,  unless  at  least 
a  portion  of  the  large  amount  invested  in  this  operation  by 
decedent  in  his  lifetime  was  saved,  the  estate  was  practically 
insolvent.  If  it  proved  successful  there  would  be  a  surplus 
to  go  to  them,  the  next  of  kin;  if  unsuccessful,  they  were  no 
worse  ofif,  as  the  loss  would  fall  upon  the  creditors.  Yet  the 
administrator  took  the  creditors'  money  and  invested  it  in  a 
wild  speculation.  He  might,  almost  as  safely,  have  invested 
it  in  stocks  on  the  prospect  of  a  rise.  This  was  not  ordinary 
business  sagacity  or  prudent  management.  His  conduct,  on 
the  facts  found  by  the  auditing  judge«  therefore,  warranted 
the  surcharge. 

The  decree  is  affirmed,  •^d  the  appeal  is  diamissed  aft 
costs  of  appellant 

TBBNTON  IRON  COMPANY'S  APPEAL. 

DsAN,  J.  The  facts  in  this  case  are  about  the  same  as  in 
the  appeal  of  William  H.  8hinn,  administrator,  opinion  filed 
this  day.  The  appeal  here,  however,  is  from  that  part  of  the 
decree  which  allows  the  administrator  commissions. 

The  court,  although  surcharging  the  administrator  with  a 
large  sum  of  money  expended  on  an  iron  ore  operation  in 
New  York,  nevertheless  finds  that  he  acted  in  good  faith,  and 
allows  him  his  commissions.  We  are  not  inclined,  on  the 
facts,  to  disturb  this  decree.  The  appellee  was  compelled  to 
give  very  heavy  bonds,  covering  nearly  $200,000  worth  of 
property,  for  which  he  paid  to  the  surety  companies  1500. 
For  this  the  court  allowed  him  no  credit  While  we  saw  much 
to  condemn  in  his  conduct  with  reference  to  the  New  York 
property,  we  see  nothing  but  diligent,  astute  business  manage- 
ment  of  the  Pennsylvania  property.  With  no  cash  on  hand, 
except  about  $1,500,  he  saved  from  peril  $103,000  of  stocks 
pledged  by  the  decedent  for  small  loans  botii  within  and 
without  the  state;  these  he  then  sold  for  about  $21,000  more 
than  they  were  appraised  at — more  than  twice  as  much  as 
they  would  have  sold  for  at  any  time  since.  The  appel- 
lant claims  that  it  was  through  the  aid  of  reputable  bankers 
he  accomplished  this;  let  that  be  so;  a  trustee  who  has  the 
sagacity  to  select  efficient  aids  in  the  management  of  deli- 
cate and  responsible  interests  intrusted  to  him  is  all  the 
more  deserving  of  remuneration,  especially  as  the  ***^  bank- 
ers charged  for  their  services  less  than  $400.    Besides  these 
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ftookt  be  performed  most  yezations  labor  in  the  sale  and 
management  of  the  real  estate,  which  was  heavily  mortgaged^ 
and  realized  on  that  $64,500,  an  amount  considerably  in  ex- 
cess of  the  liens.  His  commissions,  as  allowed,  amount  ta 
about  $7,000.  The  court  below  did  not  think,  in  view  of  the 
actual  services  and  time  devoted  to  his  duties,  and  the  large 
responsibilities  involved,  that  this  was  unreasonable.  We 
are  not  convinced  there  was  any  error  in  the  allowance. 

The  decree  is  affirmed,  and  the  appeal  is  dismissed  at 
ooets  of  appellant 

PowBB  AHD  Duty  ot  Administratob  ob  Exboutob  as  to  PBOFnffr 
OoTBiDB  OF  Statb — Oenerot  ObtervcUhns  a§  to  AutfiorUf  etnd  IhUf.^' 
There  an  two  kindt  of  adminisfcratioD,  one  domiciliary  and  the  other 
ancillary.  WbencTer  authority  to  administer  the  estate  of  one  deceased, 
testate  or  intestate,  is  granted  in  two  or  more  oompetent  jarisdiotious,  the 
principal  administration  or  appointment  most  be  that  where  the  deceased 
had  his  last  domicile;  and  that  administration  or  appointment  granted  else* 
where,  because  of  local  property  or  assets,  is  ancillary  merely.  This  divi* 
aioD  grows  oat  of  the  international  doctrine  that  the  law  of  the  domicile  of 
the  owner  of  personal  property  governs  in  regard  to  the  right  of  succession, 
whether  each  owner  dies  testate  or  intestate.  And,  while  this  rule  as  to 
the  succession  and  distribution  of  personal  property  is  founded  on  interna- 
tional opmity,  it  is  equally  obligatory  upon  our  courts  as  a  legal  rule  of 
purely  domestic  origin:  ParBona  v.  Lyman,  20  N.  T.  103;  Marcy  ▼.  Marcy^ 
32  Conn.  308,  316;  Denny  ▼.  Faulkner,  22  Kan.  96;  Cilaseiu*  I^aL  Bank  ▼. 
8harpt  53  Md.  628.  The  right  which  an  individual  may  claim  to  personal 
property  in  one  country,  under  title  from  a  person  domiciled  in  another, 
ean  only  be  asserted  by  the  legal  instrumentalities  which  the  institution* 
of  the  oountry  where  the  claim  is  made  have  provided.  The  foreign  law 
furnishes  the  rule  of  decision  as  to  the  validity  of  the  title  to  the  thing 
claimed;  but  in  respect  to  the  legal  assertion  of  that  title  it  has  no  extra* 
territorial  force.  As  a  result  of  this  doctrine  it  is  now  generally  held  every* 
where  that  an  executor  or  administrator  has  not,  as  such,  any  positivo 
anthority  beyond  the  sovereignty  by  virtue  of  whose  laws  he  is  appointed: 
Paraans  ▼.  Lyman,  20  N.  T.  103,  112,  per  Denio,  J.;  Olenn  ▼•  Smith,  2  Gill 
A  J.  493;  20  Am.  Dec.  462;  note  to  Bla  ▼.  Edwards,  90  Am.  Dea  ITSi 
Fletcher  v.  Sandern,  7  Daua,  345;  32  Am.  Dec.  96;  Burbank  ▼.  Payne,  17 
La.  Ann.  15;  87  Am.  Dec.  613;  Schneller  r.  Vance,  8  La.  506;  28  Am.  DeQ» 
140;  note  to  DooHuie  ▼•  Leurie,  11  Am.  Dea  394.  We  understand  this, 
however,  to  mean  active,  living,  legal  authority;  that  the  right  of  tho 
administrator  or  executor  to  recover  the  property  or  the  debts  dne  to  tho 
decedent  out  of  the  territorial  jurisdicuon  of  the  government  where  tho 
grant  of  administration  is  obtained,  and  which  property  or  debts  cannot 
be  reached  through  the  medium  of  its  courts,  depends  upon  the  comity  of 
the  state  or  country  where  the  property  is  situated,  or  where  the  debtor  of 
the  intestate  resides,  or  where  the  estate  upon  which  such  debt  is  a  lien  is 
found;  and  that  in  order  to  bring  a  suit  in  relation  to  the  decedent's  prop- 
erty in  another  state  or  country  than  that  in  which  the  decedent  was  dom- 
ioiled,  the  domiciliary  executor  or  administrator  must  first  obtain  anciUarj 
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letters  testamentary  or  of  administration  in  anch  state  or  country:  Vrocm 
T.  Van  Homf^  10  Paige,  649;  42  Am.  Dec.  04;  McNo^Mra  ▼.  Dw^ett  7 
Paige,  239;  32  Am.  Deo.  627;  FugaU  ▼.  JIfoore.  86  Va.  1045;  19  Am.  St. 
Rep.  926;  DurU  v.  BlauceU,  49  N.  J.  L.  114;  Leonard  v.  Puinam,  fii  N.  H. 
247;  12  Am.  Rep.  106;  DooliUle  ▼.  LewU^  7  Johns.  Oh.  45;  11  Am.  Deci, 
S89;  RUe^v.  Riley,  3  Day,  74;  3  Am.  Deo.  260;  Goodwin  ▼.  Jonea,  3  Mass. 
514;  3  Am.  Dec.  173.  The  subject  of  ancillary  administration  is  treated  in 
a  monographic  nota  to  QoodaU  ▼.  Marshall,  85  Am.  Deo.  483-490. 

It  ia  of  frequent  occurrence  that  persons  die  leaving  large  and  valuable 
property  interests  in  different  states^  and  debta  due  them  from  persons  ia 
other  states,  and  these  occurrences  are  oonstantly  increasing.  State  lines 
are  becoming  dimmer  in  this  class  of  cases,  and  the  questions  arising  therein 
are  of  great  practical  importance.  Executors,  administrators,  and  courts 
of  probate  must  aot  respecting  them,  and  the  law  ahould  be  dearly  defined. 
Unfortunately  this  seems  not  to  have  been  done,  at  least  as  to  many  of  the 
questions  growing  out  of  this  oomplicated  subjeot.  While  an  administrator 
or  executor  cannot  sue  in  a  foreign  Jurisdiction  without  dothing  himself 
with  the  authority  of  ancillary  administration,  he  must  not  disregard  the 
interests  of  the  estate,  and  must  take  timely  and  prudent  measurea  to  pro- 
tect them,  or  run  the  risk  of  being  charged  for  loss. 

TOU—Bemovai  qf  Property^Dut^  qf  d-editors  and  Effect  rf  Their  Laehee. 
It  is  said  in  Z^iics  v.  Manchester  elc  i2.  A,  63  N.  H.  588,  590,  that  "Letters 
of  administration  confer  no  extraterritorial  authority  as  matter  of  right| 
hence  the  power  of  an  executor  or  administrator  is  limited  to  the  state  or 
country  of  his  appointment^  and,  being  so  limited,  the  general  rule  is  that 
he  oannot  sue  or  defend  in  his  representative  capacity  in  a  foreign  jurisdio* 
tion — not,  however,  from  want  of  title  to  the  assets  of  his  decedent  situate 
in  such  jurisdiction,  but  because  of  his  personal  incapacity  to  enforce  it. 
And  it  is  upon  this  ground  of  title  that  it  has  been  so  often  decided  by  courts 
of  the  highest  authority  that,  in  the  absence  of  ancillary  administration  or 
statutory  prohibition,  the  domiciliary  administrator  or  executor  has  author* 
ity  to  take  possession  of  and  remove  the  goods  or  effeots  of  the  decedent  in 
another  jurisdiction,  or  to  collect  a  debt  due  from  a  debtor  residing  therein, 
if  voluntarily  given  up  or  paid,  and  give  a  good  acquittance  and  discharge 
therefor."  To  the  same  effect  is  the  note  to  DooUtUe  v«  X€i0is,  11  Am.  Deo. 
395.  It  is  not  material  in  such  cases  to  consider  the  distinction  between  the 
rights  of  a  foreign  executor  and  a  foreign  administrator,  as  both  have  title. 
The  executor  derives  his  title  from  the  will,  while  his  letters  .testamentary 
are  merely  the  due  and  proper  authentication  of  his  office;  and  the  admin- 
istrator derives  his  title  and  authority  entirely  from  the  letters  of  adminis- 
tration. Again,  so  far  as  the  right  to  institute  suits  is  concerned,  or  to 
administer  assets  outside  of  the  state  or  country  in  which  the  probate  of  tha 
will  has  been  made  and  the  letters  granted,  an  executor  and  administrator 
scand  on  the  same  footing:  Shaw  v.  Berry,  35  Me.  279;  58  Am.  Dec.  702; 
Murray  v.  Blatchford,  1  Wend.  283;  19  Am.  Dec.  537;  and  have  no  power 
to  maintain  suits  for  the  collection  of  assets  in  their  official  capacity  in  any 
other  state  or  country  than  that  from  whioh  they  derive  their  authority  to 
aot  by  virtue  of  the  probate  and  letters  of  administration  there  granted: 
CUizena*  Nat.  Bank  v.  Sharp,  53  Md.  521,  528;  Marcy  v.  Marqf,  32  Conn. 
808,  316.  As  an  administrator  takes  his  title  by  force  of  the  local  law  and 
the  grant  of  administration,  the  title  of  an  executor  may  be  somewhat  bet- 
ter, because  he  derives  it,  as  to  all  movable  property  of  his  testator  wherever 
situate,  not  from  a  grant  of  administration,  but  from  the  will  as  a  recog- 
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nized  instrument  of  oonveyanoe  at  common  law.  Hit  title  aconiM  at  the 
instant  of  death,  and  without  probate  be  may  do  many  acts  whicb  pertain 
to  bis  office^  snob  as  the  collection  of  debts,  sale  of  property,  and  payment 
of  debts,  etc,  and  his  acts  will  be  legal.  This  distinction  as  to  title,  how* 
ever,  is  unimportant.  Each  has  title,  and  either  an  executor  or  administrator 
may  go  into  a  foreign  jurisdiction,  and,  so  long  at  he  does  not  violate  the 
laws  of  snch  jurisdiction,  or  interfere  with  the  rights  of  oreditore  therein^ 
may  take  possession  and  assume  oontrol  of  the  property  of  deceased,  reoelTe 
payment  of  debts,  and  remove  the  assets  to  the  state  of  the  domioile.  Bz« 
pressed  in  different  language:  *'  The  current  of  decision  is  now  to  the  effect 
that^  in  the  absence  of  an  ancillary  administration,  a  principal  administrator^ 
and  a  fortiori  tku  executor,  can  collect  and  remove  debts  or  property  due  or 
situate  in  another  state  if  voluntarily  paid  or  given  up":  Marq/  v.  Marqf^ 
82  Conn.  308»  322;  Denny  v.  Faulkner,  22  Kan.  96;  Luee  v.  Maneheeter  efo. 
B.  J?.,  63  N.  IL  688,  690;  Parv>ne  v.  Lytnan,  20  N.  Y.  103;  Upion  v.  Hnih 
hard,  28  Conn.  274;  73  Am.  Dec  670;  and,  in  the  absence  of  any  opposing 
administration,  the  courts  of  the  latter  state  will,  ex  eomUate,  recogniae  the 
title  and  possession  of  personal  property  therein  to  be  in  the  administrator 
appointed  in  the  domicile  of  the  decedent:  See  cases  last  oited.  This  doo» 
trine  I'-ss  recogniaed  by  Judge  Ellsworth,  in  Upion  v.  ffmbbard,  28  Oonn. 
274,  73  Am.  Dec  670,  where  he  said:  "  If  indeed  the  principal  executor  or 
the  assignee  go  there  (into  the  sister  state),  and,  without  acquiring  local 
authority,  collects  a  debt  or  receives  property  belonging  to  the  estate,  it  ia 
well  enough,  we  suppose,  if  the  creditors  or  legateee  there  do  not  interpoee 
and  object;  for,  in  such  a  case,  the  same  end  is  accomplished  which  ooiild 
be  reached  through  an  ancillary  administration,  aud  the  law  does  not  reqoixe 
any  unnecessary  formality  and  expense,  but  looks  at  the  substance  of  the 
thing,"  "This  dictum  of  the  learned  judge,"  says  Butler,  J.,  in  Mare§  v. 
Marent  82  Conn.  308,  32S;  "contains  the  gist  of  the  whole  matter.  U 
implies  a  title  in  a  foreign  executor  which  the  debtor  may  recogniae.  It 
implies  the  right  and  duty  of  the  executor  to  collect  without  the  anneoee> 
sary  expense  of  local  administration  if  he  can,  that  is^  if  the  debtor  is  willing 
to  pay  and  the  creditor  does  not  interpose  and  object.  How  may  he  in- 
terpose and  object  ?  Objection  is  dissent  expressed  by  words  or  conduct 
luterposition  and  objection  then  are  both  active,  and  cannot  consist  in  lying 
by,  relying  on  a  supposed  right,  incident  to  the  debt,  which  may  be  enforced 
at  any  time  According  to  the  decisions  in  New  York  such  interpositioa 
must  be  by  taking  administration,  and  clothing  himself  with  a  title,  and  a 
right  to  appropriate  the  debt  in  payment  by  administering  it.  And  this  he 
may  do  at  any  time  before  it  has  been  fully  administered  at  the  place  of 
domicile  by  the  principal  administrator.  Sol  think  he  may  sue  the  prinoi^ 
pal  executor  or  administrator  and  hold  him  to  the  extent  of  the  assets  so 
.  collected  or  removed,  at  any  time  before  they  have  been  fully  administered 
'  at  the  place  of  domicile.  But,  if  he  lies  by  and  neither  takes  administration 
nor  brings  suit  until  the  principal  executor  or  administrator  has  folly 
administered,  he  waives  his  rights,  and  the  principal  administrator  should  ba 
protected." 

CoUeethn  qf  Debts, — While  letters  of  administration  do  not  confer  any 
extraterritorial  legal  authority,  the  one  who  accepts  them  voluntarily 
assumes  certain  obligations  and  responsibilities  from  which  he  cannot  ss* 
cape  He  must  exercise  that  diligence  and  attention  to  the  buaineae  of 
ethers  which  every  discreet  man  should  and  would  bestow  upon  his  own. 
His  Antiee  and  responaibilitiet.  in  seferenoe  to  a  foreign  debt  are  well  es« 
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pressed  by  George,  C.  J.»  in  Kldn  ▼.  French,  07  Miss.  662;  670,  where  be 
•ays:  "It  thus  appearing  that^  at  least  as  to  the  debts  due  the  deoeden^ 
the  seonrities  for  whioh  are  in  possession  of  his  principal  and  original 
administrator,  the  title  and  ownership  are  in  the  latter,  with  the  rigbt  to 
receive  payment  and  give  acqaittaaoes  therefor,  it  follows  that  he  wonld  bo 
held  responsible  for  their  dne  administration,  as  in  ease  of  domestic  debts^ 
if  there  were  no  other  obstacle  to  their  collection  than  exists  in  relation  to 
domestic  debts.  Such  an  ol)staele  does,  however,  exist,  and  to  the  extent 
that  it  is  tnsurmonntable  by  the  nse  of  ordinary  and  reasonable  diligence  by 
the  administrator,  it  will  furnish  a  legal  excuse  for  a  failure  to  collect  a 
foreign  debt.  This  obstacle  is  the  want  of  power  in  the  principal  adminis- 
trator to  sue  for  and  recover  the  debt  in  the  foreign  state.  For  reasons  of 
policy,  recognised  in  the  comity  of  nations,  each  state  in  which  a  debtor  of 
a  foreign  decedent  may  reside  generally,  though  not  universally,  refuses 
aid  through  its  oourts  to  a  foreign  administrator  to  collect  the  debt|  because 
it  will  not  allow  the  transmission  of  the  property  within  its  limits  to  a  for- 
eign state,  until  the  claims  of  its  own  oitiaens  on  it  have  been  discharged. 
Hence,  every  state  has  usually  required  an  ancillary  administration  within 
its  own  jurisdiction,  before  it  will  afford  aid  through  its  courts  to  the  od* 
lection  of  the  debts  dne  to  foreign  decedents;  so  that  the  creditors  within 
that  state  may  be  first  satisfied,  before  the  transmission  of  the  assets  to  the 
place  of  the  principal  administration;  but  it  so  far  reoognises  the  rights  of 
the  principal  administrator  as  to  give  to  him  or  to  his  nominso  the  appoint- 
ment  of  ancillary  administrator,  and  to  direct  the  surplus^  after  paying  its 
own  citisens,  to  be  transmitted  to  the  place  of  the  principal  administration. 

"  The  principal  administrator's  duties  and  responsibilities  in  reference  to 
a  foreign  debt,  the  evidence  of  which  he  has  in  his  possession,  can  be  easily 
ascertained  from  the  foregoing  principles.  He  has  the  title  and  the  pos- 
session; he  has  the  right  to  receive  voluntary  payment;  he  has  the  right  to 
apply  for  and  receive  the  appointment  of  ancillary  administration,  or  to 
secure  it  to  his  nominee.  He  cannot,  therefore,  hold  the  evidence  of  debt^ 
and  do  nothing;  for  this  would  be  most  unjust  to  the  distributees,  and 
would  result  in  a  loss  of  the  debt  to  them,  unless  voluntary  payment  was 
made.  He  should  therefore  take  such  reasonable  steps  as  are  within  his 
power  to  oollect  the  debt.  He  should,  except  where  the  debt  is  too  small 
to  authorize  the  expense,  attempt,  in  good  faith,  either  to  secure  the  appoint- 
ment of  ancillary  administrator  for  himself,  or  for  some  discreet  and  suit- 
able person  to  be  selected  by  him.  Should  he  be  unable  to  comply  with  the 
terms— as  giving  security — required  for  the  appointment,  that  would  excuse 
him  from  making  application  for  a  personal  appointment.  He  should  then 
take  proper  steps  to  have  another  appointed,  and  turn  over  to  him  the  col* 
lection  of  the  debt.  He  will  be  held  to  be  excused  only  when  he  has  shown 
that  he  has  done  all  that  was  reasonably  within  his  power  to  secure  the 
collection  of  the  debt.  He  has  not  done  his  duty  when,  as  in  this  case,  he 
has  merely  transmitted  the  claim  to  a  lawyer  in  the  foreign  state  for  collec- 
tion, when  he  has  been  apprised  in  ample  time  that  no  steps  have  been  taken 
for  collection  by  his  attorney;  nor  has  he  done  his  duty  when  he  accepts  as 
a  compromise  whatever  sum  the  debtor  or  his  legal  representative  shall 
voluntarily  pay." 

It  is  settled  that  where  there  are  no  debts  dne  from  the  estate  in  tho 
jurisdiction  where  a  foreign  debtor  of  the  estate  resides,  and  no  ancillary 
administration  has  been  granted  there,  the  principal  administrator  may,  in 
such  foreign  state,  receive  »  voluntary  payment  from  the  debtor,  whioh 
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will  be  a  good  discliarge  of  the  debt»  even  if  an  ancillary  adminiBtrator  should 
be  afterward  appointed:  Wilkina  v.  BlieU,  9  Wall.  740;  108  U.  S.  256;  KUim 
T.  French,  57  Mias.  662,  669;  Marqf  ▼.  Marqf,  32  Conn.  308,  321;  CUitau^ 
KaL  Batik  v.  Sharp,  63  Md.  521,  529;  Luce  v.  MancIietUr  etc.  B.  B.,  63  N.  H. 
588,  591;  Selkeky.  Husco,  46  Gonn«  370,  372;  Stevena  ▼.  Oaytord,  11  Mass. 
256,  271;  Band  r.  Sufjbard,  4  Met.  255,  257;  fftUddne  v.  Staie  Bank,  12 
Met.  421;  Mackey  ▼.  Coxe,  IS  How.  100,  104;  Hooker  ▼.  OlnuUad,  6  Pick. 
481;  WilUanu  ▼.  Stom,  6  Johns.  Ch.  353;  10  Am.  Dea  840;  DooUttle  t. 
Leiffis,  7  Johns.  Oh.  46;  11  Am.  Deo.  389;  Brown  ▼.  Brown,  1  Barb.  Ch.  189» 
214;  Vroom  v.  Van  Home,  10  Paige,  549;  42  Am.  Deo.  94;  Shakespeare  v. 
Fidelity  Ine.  Dep,  Co.,  97  Pa.  St.  173,  178;  Parsons  ▼.  Lyman,  20  N.  T.  103; 
Petersen  ▼.  Chemical  Bank,  32  N.  T.  21;  88  Am.  Dec.  298;  Deringer  r.  Der- 
inger,  6  Honst  416;  1  Am.  St.  Rep.  160;  Mackay  r.  St,  Mary's  Church,  15 
R.  L  121;  2  Am.  tit  Bep.  881;  Sdilttter  v.  Bowery  Savings  Bank,  117  N.  T. 
125;  15  Am.  St.  Rep.  494;  note  to  Vaughn  ▼•  BaireU,  26  Am.  Dec.  309, 
oriticising  earlier  cases.  Such  payment  is  a  bar  to  the  claim  of  the  domes- 
tic atlministrator  afterward  appointed:  Citizens*  Nat  Bank  ▼.  Sharp,  5S 
Md.  521,  529;  KUin  v.  French,  57  Miss.  662,  669;  Marqf  ▼•  iiarey,  32  Coniu 
308,  824;  though  it  wouhl  not  be  where  domestic  letters  of  administration 
mn  granted  before  the  payment  is  made:  Vaughn  r,  Barrett,  5  Vt.  333;  26 
Am.  Dec.  306.  The  payment  to  the  foreign  administrator  is  good,  although 
Vie  has  neither  given  security  nor  recorded  his  letters  of  administration: 
Dennger  v.  Deringer,  6  Houst.  416;  1  Am.  St.  Rep.  150.  Hence,  pay* 
ment  to  a  foreign  administrator  is  a  legal  payment  of  a  deposit  which,  by 
the  laws  of  the  bank,  was  payable  to  the  personal  representatives  of  the 
depositor  in  the  event  of  his  decease:  Sehluier  v.  Bowery  Savings  Bank,  117 
N.  Y.  125;  15  Am.  St.  Rep.  494.  The  voluntary  payment  of  a  note  by  the 
promisor  to  a  notary  pnblio  authorized  by  the  foreign  executor  to  receive 
payment,  the  notary  giving  np  the  note,  would  be  a  good  payment:  Band  v. 
Hublfai-dy  4  Met.  252,  257.  So,  such  an  executor  may  convert  shares  of  bank 
stock  into  money:  Hutdiins  v.  State  Bank,  12  Met.  421;  and  one  with  whom 
the  bonds  of  a  deceased  depositor  have  been  deposited  without  the  state 
is  justified  upon  surrender  of  the  receipt  of  deposit  in  giving  them  up  to  a 
foreign  executor:  Shakespeare  ▼.  Fidelity  Ins,  etc  Dep,  Co,,  97  Pa.  St.  173. 
If,  however,  a  foreign  executor  or  administrator  gathers  assets  of  the  de* 
oeased  and  takes  them  into  the  state  of  decedent's  domicile,  he  must  there 
administer  them,  and  the  weight  of  authority  is  that  a  foreign  administra- 
tor, though  having  no  authority  as  such  to  coerce  the  collection  of  assets  in 
a  sister  state,  is  eqnally  accountable  to  the  tribunal  appointing  him  where 
they  are  voluntarily  paid  or  delivered  to  him  as  if  they  were  collected  within 
the  jurisdiction  of  the  domicile:  Parsons  v.  Lyman,  20  N.  Y.  103;  In  re  Or* 
tit,  86  CaL  306;  21  Am.  St.  Rep.  44. 

Inventory — leaking  Charge  of  Pi-operty—Aeoounting. — It  is  sometimes  held 
that  a  domestic  administrator  can  be  held  accountable  only  for  the  assets 
found  within  the  state  of  his  appointment:  Oovernor  ▼.  WiUiams,  3  Ired. 
152;  38  Am.  Dec.  712;  Mothland  v.  Wireman,  3  Pen.  ft  W.  185;  23  Am. 
Dec.  71;  and  Mr.  Justice  Story,  in  his  work  on  Conflict  of  Laws,  eighth 
edition,  section  514  h,  has  pointed  out  the  fallacy  of  holding  a  douiestio 
sdrninidtrator  or  executor  answerable  for  foreign  property,  which  it  is  ad- 
mitted that  he  can  neither  collect  nor  sue  upon,  nor  compel  its  payment  or 
delivery  to  himself,  by  virtue  of  his  domestic  appointment,  and  of  the  exist- 
ence of  which  he  may  be  in  total  ignorance,  as  well  as  of  steps  taken  tow- 
ard  foreign  administration:  See  notes  to  Petersen  ▼.  Chemical  Bank,  88 


Jan.  1895.]  Shinn's  Estate.  669 

Am.  Dea  310;  Molyneux  ▼.  Seymour,  76  Am.  Dec  669.    Bat»  on  the  other 
hand,  ''to  let  external  assets  knowingly  escape  his  control, "  says  Professor 
Sohonler,  in  his  treatise  on  Executors  and  Administratops,  second  edition^ 
section  176,  ''  and  be  lost  to  the  estate,  when  with  reasonable  diligence  they 
might  have  been  procured,  seems  a  plain  dereliction  of  duty  in  the  prinoi* 
pal  or  domiciliary  representative,  whose  function,  as  rightly  understood,  ii 
to  grasp  the  whole  fortune,  as  the  decedent  did  during  his  life,  save  so  far 
as  the  obstructive  law  of  foreign  aitua,  or  the  limitations  of  his  own  appoint- 
ment,  may  restrain  him."     '* If,  therefore,"  he  says,  "assets  cannot  be  col- 
lected and  realised  for  the  benefit  of  the  estate  without  a  foreign  ancillary 
appointment^  the  executor  or  administrator  of  the  decedent's  last  domicile 
ought,  so  far  as  may  be  consistent  with  his  information,  the  means  of  the 
estate  at  his  disposal,  and  the  exercise  of  a  sound  discretion,  to  see  that 
foreign  letters  are  taken  out^  and  that  those  assets  are  collected  and  real- 
iied,  and  the  surplus  transmitted  to  him.     If,  as  frequently  happens,  the 
domestic  representative  may  collect  and  realize  such  property  in  the  domes- 
tic jurisdiction,  by  selling  as  negotiable  bonds,  bills^  notes,  or  other  secu- 
rities, payable  abroad,  or  by  delivering  bills  of  lading  or  other  documents  of 
title  (indorsing  or  assigning  by  acts  of  his  own,  which  would  be  reoogniied 
in  conferring  the  substantial  title  in  such  foreign  jurisdictiou),  or  otherwise^ 
by  effectually  transferring  property  of  a  chattel  nature  situated  or  payable 
elsewhere,  which  is  capable,  nevertiieless,  of  being  transferred  by  acts  done 
in  the  domestic  jurisdiction^  he  should  be  held  accountable  for  due  diligence 
as  to  such  net  assets;  and  so,  too,  he  may  enforoe  the  demand  against  the 
debtor,  without  resort  to  the  foreign  jurisdiction.    If,  however,  foreign 
letters  and  an  ancillary  appointment  at  the  situs  be  needful  or  prudent  in 
order  to  make  title,  and  to  collect  and  realize  such  assets,  the  principal  rep- 
resentative should  perform  the  ancillary  trusty  or  have  another  perform  it, 
observing  due  diligence  and  fidelity,  according  as  the  laws  of  the  foreign 
jurisdiction  may  permit  of  such  a  course;  and  if,  in  accordanoe  with  those 
foreign  laws,  a  surplus  be  transmitted  to  the  principal  and  domiciUary  rep- 
resentative, or  otherwise  transferred,  so  as  to  be  held  by  him  in  such  capao- 
ity  for  payment  and  distribution,  he  will  become  liable  for  it  accordingly. 
Whether,  then,  the  principal  or  domiciliary  representative  be  required,  pro 
fo/mia,  or  not,  to  include  in  his  inventory  assets  which  come  to  bis  knowU 
edge,  either  situate  in  the  state  or  country  of  principal  and  domiciliary  juris- 
diction, or  oat  of  it,  his  liability  as  to  assets  of  the  latter  sort  depends 
somewhat  upon  his  means  of  procuring  them  and  the  fact  of  an  ancillary 
administration  in  the  situs  of  such  assets.     In  any  oase,  he  is  bound  to  take 
reasonable  means,  under  the  circumstanoes,  for  collecting  and  realizing  the 
assets  out  of  his  jurisdiction;  nor  is  his  liability  a  fixed,  absolute  one^  but 
dependent  upon  his  conduct^  and  it  is  getting  the  foreign  assets  into  his 
active  control  that  makes  a  domestic  representative  chargeable  as  for  the 
property  or  its  proceeds,  rather  than  upon  the  duty  of  pursuing  and  recov- 
ering such  assets.    If  assets  situated  in  another  jurisdiction  come  into  the 
poesession  of  the  executor  or  administrator  in  the  domiciliary  jurisdiction^ 
by  a  voluntary  payment  or  delivery  to  him,  without  administration  there^ 
it  follows  that  he  should  account  for  them  in  the  domiciliary  jurisdiction 
whose  letters  were  the  recognized  credentials  in  the  case.     And  it  is  held  in 
several  American  oases,  consistently  with  this  rule,  that,  no  conflicting  grant 
of  administration  appearing,  the  domiciliary  appointee  of  another  state  may 
take  eharge  of  and  control  personal  property  of  the  deceased  in  the  state  of 
its  sitas."    These  views  are  weU  supported  by  authority^  as  well  as  prin- 
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eiple,  And  have  been  adopted  in  some  of  the  later  cases.  At  sapporttng 
the  doctrines  stated,  see  In  re  Ortm,  86  Cal.  306;  21  Am.  St.  Rep.  44;  Fom 
y.  Tay,  89  Oal.  339;  23  Am.  St  Rep.  474;  Vroom  v.  Van  Home,  10  Paige, 
649;  42  Am.  Dec.  94;  Brown  v.  Brown,  1  Barb.  Ob.  189;  SimlU  ▼.  Pulver,  S 
Paige,  182;  affirmed  in  11  Wend.  361;  Parwns  ▼.  Lyman,  20  N.  Y.  103;  KUm 
▼.  French,  67  Miss.  66  Marqf  v,  Marey,  82  Conn.  308. 

It  is  the  duty  of  a  domiciliary  ezeontor  to  gather  in  and  aoconnt  for 
foreign  assets  of  his  testator,  to  the  extent  of  his  ability  to  do  so,  and  the 
oonrt  of  the  domicile  may  compel  him  to  account  for  his  willful  neglect  to 
perform  snch  dnty:  In  re  Ortm,  86  CaL  306;  21  Am.  St.  Rep.  44;  ShultM  ▼. 
Fulver^  3  Paige,  182;  affirmed  in  11  Wend.  361.  So,  where  the  assets  of 
an  estate  situated  within  a  jurisdiction  come  into  the  hands  of  a  foreign 
executor  while  residing  within  that  jurisdiction  by  voluntary  payment  or 
administration,  he  is  bound  to  aocount  for  them  in  the  domiciliary  juris- 
diction: Fox  V.  Toy,  89  Oal.  339;  23  Am.  St  Rep.  474;  Parsone  v.  Lyman, 
20  N.  T.  103.  The  case  of  ShuUz  ▼.  Pulver,  3  Paige,  182;  affirmed  in  11 
Wend.  361,  is  a  very  strong  one  in  holding  the  executor  or  administrator 
to  a  strict  degree  of  diligence  and  accountability  in  collecting  debts  due 
from  nonresidents.  In  that  case  the  administrator  was  held  to  be  negligent 
and  personally  liable  for  his  failure  to  collect.  Cue  equitable  and  invul- 
nerable principle  running  through  the  cases  is  that  an  executor  or  adminis- 
trator is  liable  for  all  assets  of  the  decedent  received  by  him,  whether  with 
or  without  authority:  FUtcfier  v.  Sanders,  7  Dana,  345;  32  Am.  Deo.  96. 

There  must,  however,  be  no  attempt  to  evade  the  testamentary  system 
of  a  foreign  jurisdiction.  For  example,  a  foreign  testator's  appointment  of 
trustees  here  to  act  literally  as  such  without  letters  testamentary  or  of  ad- 
ministration would  be  a  nullity  as  to  his  personal  estate  here:  Hunter  ▼• 
Bryaon,  6  Gill  &  J.  483;  25  Am.  Dec.  31  a 

Under  a  statute  requiring  the  executor  to  make  an  inyentory  of  sll  the 
goods^  chattels,  and  credits  of  the  testator,  and  which  must  include  every 
species  of  personal  property  belonging  to  the  testator,  the  executor  may  be 
required  to  include  therein  assets  belonging  to  the  deceased  and  which  are 
situated  in  another  state,  where  the  only  qualification  of  the  statute  ia,  that 
the  property  must  have  belonged  to  the  testator  at  the  time  of  his  decease, 
and  that  the  same  should  have  come  to  the  hands  or  knowledge  of  the 
executor:  In  re  BsiaU  qf  Butler,  38  N,  T.  397;  note  to  DooUOle  v.  Lewie,  11 
Am.  Deo.  395.  Being  thus  required  by  statute  to  inventory  debts  and 
administer  them,  the  executor  or  administrator  may  collect  them  in  a  foreign 
jurisdiction  by  receiving  payment  without  taking  out  ancillary  lettent  See 
note  to  Vaughn  v.  Barrett,  26  Am.  Dea  309,  criticising  earlier  cases. 

It  has  been  held  that  neither  an  administrator  nor  his  bondsmen  are  liable 
for  his  intermeddling  with  his  intestate's  property  in  another  state:  Oabaam 
▼.  Blanker,  66  Mo.  357;  that  an  executor  or  administrator  in  one  state 
cannot  receive  or  be  made  to  account  for  rents  and  profits  of  lands  lying  in 
another  state:  Smith  v.  Wiley,  22  Ala.  396;  58  Am.  Dee.  262;  Morriil  v. 
MorriU,  1  Allen,  132;  and  that  he  is  not  obliged  to  make  any  effort  to  oolleol 
n  judgment  in  a  foreign  jurisdiction:  Stale  v.  Sloan,  64  N.  01 702.  But  these 
comparatively  early  oases  must,  in  the  light  of  the  more  recent  decisions,  be 
considered  as  against  the  weight  of  authority.  A  oonrt  of  ohancety  has 
power  to  compel  n  foreign  executor  or  administrator  to  aoconnt  for  trust 
fnnds,  in  the  form  of  assets  of  his  decedent^  received  by  him  abroad  and 
brought  with  him  into  this  state;  and  letters  of  administration  here  on  tiM 
eetate  of  the  decedent  are  not  necessary  for  snob  notion:  MeNamara  v. 
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Dwyer^  7  Paige.  239;  82  Am.  Deo.  627.  There  is  a  possible  distinotioii,  M 
to  the  rights  of  ereditors  here,  between  the  ease  of  decedent's  property 
hronght  into  the  state  by  the  executor  and  that  of  property  already  here, 
and  which  a  foreign  ezecntor  comes  her*  to  secure.  It  has  therefore  been 
held  that  a  foreign  ezecntor  who  comes  here  to  reside,  bringing  with  him  a 
portion  of  his  testator's  estate,  cannot  be  made  liable  here  at  the  suit  of 
a  creditor  of  the  testator,  even  to  the  extent  of  property  so  removed: 
Eedenberg  v.  Eedenberg,  46  Gonn.  30;  33  Am.  Rep.  10.  The  probate  of  the 
wiU  of  the  decedent^  or  the  grant  of  letters  testamentary,  or  of  administra* 
tion,  by  the  proper  tribunal  of  his  domicile,  is  sufficient^  in  New  York,  to 
Authorixe  his  executor  or  administrator  to  take  charge  of  the  property  of  the 
dieoedent  and  to  receive  debts  due  tr  him  in  that  state,  where  no  snit  is 
necessary,  if  there  is  no  conflicting  gcant  of  letters  testamentary  or  of 
administration  in  that  state:  Vroom  v.  Van  Hwne,  10  Paige,  649;  42  Am. 
Dec  94.  A  foreign  administrator  acts  in  Delaware  by  virtue  of  the  power 
originally  granted  to  him,  and  the  laws  of  that  state  recognise  him  as  such 
npon  the  mere  production  of  his  duly  authenticated  commission^  and  there* 
Qpon  concede  to  him  the  powers  of  administrator  appointed  by  the  courts 
there:  DeHnfferr.  Derinffer,  6  Honst  416;  1  Am.  St.  Rep.  160.  And,  under 
the  Revised  Statutes  of  Wisconsin,  a  foreign  administrator  may  have  the 
same  rights  and  remedies  as  one  appointed  in  the  state,  npon  filing  his 
appointment  or  an  authenticated  copy  thereof  in  any  oonnty  oourt  in  the 
state,  though  it  be  one  in  which  the  decedent  had  no  property,  or  not  one 
In  which  suit  is  to  be  brought!  Murraif  v.  Norwood^  77  Wis.  406.  Statutes, 
anoh  as  these,  which  remove  almost  every  impediment  in  the  way  of  an 
executor  or  administrator  who  desires  to  act  in  a  foreign  jurisdiction,  are 
nerely  a  reflex  of  the  judicial  mind  on  the  subject^  and  the  question  of  pro* 
onring  ancillary  letters  of  administration  becomes  a  matter  of  small  impor* 
taaoe  to  the  executor  or  administrator  who  can  acquire  fnll  power  by  a  very 
simple  act. 

Qemsral  /Vinetp/es—^tiifo^ilsf^manle.— While  di£Perent  executors  may 
be  appointed  in  different  countriee  where  the  testator  has  effects*  or  as  to 
different  parts  of  his  eetate  in  the  same  conn  try  (flanier  v.  Brfson,  6  Gill  ft 
J.  483;  26  Am.  Deo.  813),  there  is  no  privity  between  administrators  of 
diffsrent  states:  Braiihwaiie  v.  Harvest  14  Mont.  208;  43  Am.  St  Rep.  626| 
■ote  to  ^fa  V.  Edward*^  90  Am.  Deo.  176.  The  general  rule  is  thai  letters 
of  administration  confer  no  extraterritorial  authority,  and  have  no  extrater- 
ritorial effect:  Qooemor  v.  WilUanu,  3  Ired.  162;  38  Am.  Dec.  712;  Fletcher 
V.  Sander^  7  Dana,  346;  82  Am.  Dec.  96;  Vroom  v.  Fisn  Home,  10  Paige^  649; 
42  Am.  Dec  94;  FugaUY,  Moore,  86  Va.  1046;  19 Am.  St  Rep.  926;  Smiikv. 
Howard,  86  Mc  203;  41  Am.  St  Rep.  637.  That,  when  a  purty  dies  leaving 
property  in  two  or  more  states  or  countries,  his  property  in  each  is  considered  a 
separate  succession,  for  the  purposes  of  administration,  the  payment  of  debts 
and  the  decision  of  the  claims  of  parties  asserting  title  thereto:  Burbank  v, 
Pa^ne,  17  La.  Ann.  16;  87  Am.  Dec  613;  Suceeeeion  qf  Taylor,  23  La.  Ann. 
V8.  That  the  assets  in  each  jurisdiction  must  be  administered  separately 
and  independently,  and  under  authority  of  the  local  law,  see  note  to  Bla 
▼.  JSIdwarde,  90  Am.  Dec  176;  Fletcher  v.  Sandere,  7  Dana,  346;  32  Am.  Dec 
96.  And  that  an  executor  can  administer  only  npon  property  situate  within 
the  state  from^  whose  oourts  he  derives  his  powers:  Sneeeeakm  of  Padtuood,  9 
Rob.  (La.)438;  41  Am.  Dec  341;  Olenn  r.  Smith,  20111.  ft  J.  493;  20  Am.  Dec 
462;  Lmosv.  Bpme,  36  Md.  494;  Burbank  r.  Payne,  17  La.  Ann.  16;  87  Am. 
Dec  613;  Maeon  v.  Ifutt^  19  La.  Ann.  42;  SuceeeeioH  itf'  Ta^lor^  23  Lk  Ann. 
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23;  Sveeetthn  of  Paekwood,  12  Rob.  (La.)  334;  43  Am.  Deo.  230;  5eAfi«l- 
ler  r.  Vance,  8  La.  606;  28  Am.  Deo.  140;  note  to  DooUUler.  Lewi$,  11  Am. 
Deo.  894.    The  aathority  of  the  domioUiary  ezeotttor  or  adminbtrator  does 
not  extend  to  the  property  in  a  foreign  jurisdiction,  nor  to  the  doinga  of  the 
ezecntor  or  admiaistrator  there.     Nor  does  the  aathority  of  the  foreign 
ezecator  or  administrator  extend  to  the  property  here»  nor  to  tho  doings  of 
the  exeoator  or  admiaistrator  here:  See  note  to  Ela  ▼.  BdwartU,  90  Am* 
Dea  178.     As  letters  of  administration  granted  in  another  state  give  n« 
aathority  to  sne  or  administer  assets  here,  one  selling  property  nnd«ff 
them  will  not  be  protected  from  an  action  by  the  domestic  administrators 
OUnn  r.  Smith,  2  Gill  9t  J.  493;  20  Am.  Dec  452.     The  geneml  rale, 
sustained   by  the  weight  of  aathority,   is  that  no  action  or  suit  can  be 
maiatained  either  by  or  agaiast  an  administrator  outside  the  state  of  his 
appointment,  until  he  has  first  takea  letters  in  the  foreign  jurisdiotion: 
Vroom  T.  Van  Home,  10  Paige,  549;  42  Am.  Deo.  94;  Goodwin  ▼.  J<mee,  3 
Mass.  614;  3  Am.  Dec.  173;  Biley  t.  BUey,  3  Day,  74;  3  Am.  Deo.  260; 
Dooliuk  T.  LeuM,  7  Johns.  Ch.  45;  11  Am.  Dea  389;  Leonard  r.  Pwkiam. 
51 N.  H.  247;  12  Am.  Bep.  106;  Fuga4e  r.  Moore,  86  Va.  1045;  19  Am.  81 
Rep.  926;  Me^amara  r,  Dutytr,  7  Paige,  239;  82  Am.  Dec  627;  Dmrie  t. 
Blauvelt,  49  N.  J.  L.  114.     While  a  foreign  exeoator  or  admiaistrator  oaa- 
not  maintain  a  sait  here  by  virtue  of  letters  testameatary  or  of  administration 
granted  abroad,  he  may  sue  here  ia  his  own  name,  if  he  sues  in  his  own  rightt 
as  where  he  is  the  real  owner  of  the  ohose  in  action  sued  upon:  PeUnem  ▼• 
ChenUeal  Bank,  32  K.  Y.  21;  88  Am.  Dec  298;  note  to  GoodaU  v.  UarekaU^ 
85  Am.  Dec  485.     So  foreign  executors  may  sue  or  be  sued  upon  contracts 
made  with  them  in  their  capacity  of  executors,  though  the  rale  is  otherwise 
with  respect  to  contracts  made  by  the  testator  in  his  lifetime.     Such  execu- 
tors may  be  oompelled  to  specifically  perform  a  oontraot  made  by  them  in 
one  state  to  sell  and  assign  a  judgment  recorered   by  their  testator  ia 
another  state:  Johnson  r,  WalUe,  112  N.  T.  230;  8  Am.  St.  Rep.  742.    And 
an  administrator  appointed  in  the  state  in  whioh  the  decedent  had  his  donii* 
oile  succeeds  to  all  rights  of  action  arising  out  of  the  statutes  of  another  state. 
Hence,  if  the  statutes  of  another  state  give  a  right  of  aotion  for  injuries  to 
the  person*  whether  they  instantaneously  result  in  death  or  not,  and  declare 
that  the  right  shall  survive  to  the  executor  or  administrator,  an  action  may 
be  maintained  by  the  administrator  in  this  state  for  injuries  suffered  in  tho 
other  by  his  intestate  from  the  negligence  of  a  railway  corporation  and 
resulting  in  death,  if  the  decedent  was  domiciled  in  this  state  at  the  time  of 
his  injury  and  death:  Hlggine  r.  (kntrai  ete.  B.  B.  Oo.,  155  Mass.  176;  31 
Am.  St.  Rep.  544.     But  a  foreign  administrator  cannot  maintain  an  action 
in  another  state  for  the  negligent  killing  of  his  intestate,  where  he  oannol 
maintain  such  an  action  nnder  the  law  of  the  state  of  his  appointments 
Limekiller  v.  Banmhal  etc.  B.  B.  Co.,  83  Kan.  83;  52  Am.  Rep.  523.    So^ 
where  a  foreign  executor,  as  trostee,  has  taken  a  note  and  mortgage  from  hit 
ooexecutor  for  a  fund  received  by  the  latter  as  belonging  to  the  estate,  ha 
may  maintain  an  action  to  recover  the  fund,  and  to  foreclose  the  mortgaga 
as  mortgagee,  without  taking  out  letters  testamentary  in  the  jurisdiction 
where  the  mortgaged  property  is  situated:  Fox  v.  Tap,  89  Oal.  339;  23  Am. 
St.  Rep.  474.    But  a  mortgage  upon  real  property  in  one  state,  belonging  to 
a  person  who  dies  in  another  state,  and  whose  estate  is  in  oourse  of  regular 
and  valid  local  administration  in  the  former  state,  cannot  be  sold  by  a  for- 
aign  administrator  to  a  stranger.  The  title  thereto  is  ia  the  looal  sdwrnstm^ 
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lor  for  parposes  of  administrattoii,  and  he  alone  oan  rae  on  it,  or  assign  or  die* 
charge  it  of  reoord:  Rennokh  t.  McMullen^  55  Mioh.  568;  54  Am.  Bep.  880. 
An  administrator  cannot^  by  virtue  of  appointment  in  another  state,  assign 
a  mortgage  of  land  situated  here:  OuUer  t.  Davenport^  1  Pick.  81;  11  Am. 
Deo.  149.  The  reason  of  this  is  that  snoh  a  mortgage,  though  in  many 
respects  a  pledge  for  a  debt,  is  also  a  oonreyanoe  in  fee  to  the  mortgagee,  and 
an  assignment  of  the  mortgage  is  a  oonreyanoe  of  real  estate  to  the  assignee. 
It  la  also  a  well«settled  mle  of  law  that  where  it  is  neoessary  to  make  titl« 
to  real  estate^  through  the  official  aot  of  an  ezeoutor  or  an  administrator,  it 
must  be  by  letters  testamentary  or  letters  of  administration  from  some 
domestic  probate  court;  because  titles  to  real  estate  must  be  regulated,  gor- 
«med,  and  established  by  the  hx  lod  rei  sHob:  UtUehitu  v.  SkUe  Bank^  IS 
Met  421,  424.  For  example,  an  administrator's  sale  of  Ohio  lands  by  a 
Virginia  oonrt  ia  Toid  for  want  of  power:  8ahmmd  r,  PHee^  13  Obio^  868t 
43  Am.  Deo.  204.  The  disability  of  a  foreign  administrator  to  sne  in  our 
oourts  is  a  personal  one,  but  he  has  a  perfect  right  to  assign  the  choses  in 
action  of  his  decedent^  so  as  to  confer  title  against  every  one  but  creditors 
and  legatees.  The  assignee  may,  therefore,  maintain  a  snit^  in  onr  conrtib 
upon  a  chose  in  action  so  transferred  to  him:  Petermn  ▼.  Ohemioal  Bank^  83 
N.  T.  21;  88  Am.  Dec  298;  although  there  has  been  no  probate  or  administra* 
tion  granted  here:  Oampbell  r,  Brown^  64  Jowa,  425;  52  Aul  Rep.  446.  And, 
as  a  result  of  this  principle,  it  has  been  held  that  an  executor  or  administn^ 
tor  under  the  laws  of  one  state  can  indorse  a  promissory  note  so  as  to  enable 
the  indorsee  to  sne  in  another  state:  Biddiek  ▼•  Moort^  65  N.  0.  382;  Barrett 
▼•  Banreti,  8  Me.  853.  Bspecially  where  there  are^  in  the  latter  state^  nm 
claims  against  the  estate  of  his  intestate:  Maehap  t.  8L  Mary's  Okureh,  15 
R.  L  121;  2  Am.  St.  Rep.  881.  There  are  cases  holding  a  contrary  doctrines 
ThompeoH  r.  Wilton,  2  N.  H.  291;  Steams  r.  Burnham,  5  OreenL  861;  17 
Am.  Dec.  228.  But  those  in  support  of  the  mle  as  stated  seem  to  stand 
upon  the  better  reason:  Gompave  opinion  in  Maekag  t.  8L  Mary's  Church, 
15  R,  *L  121;  2  AoL  St  Rep.  881.  An  administrator  or  executor  appointed 
in  one  state  may  maintain  an  action  in  another  state  in  his  own  name  upon  a 
judgment  reoorered  by  him  as  such  executor  in  the  former  state:  Lewis  ▼• 
Adams,  70  OaL  408;  59  Am.  Rep.  423.  "  A  debt  due  to  the  estate  of  a 
deceased  person,"  says  Mr.  Freeman,  in  his  work  on  Judgments,  fourth  edi- 
tion, section  217,  '*  if  sued  upon  and  recovered  by  an  administrator  is^  m 
law,  the  debt  of  him  who  recovers  it  and  in  whose  name  the  judgment  is 
rendered.  He  holds  the  legal  title,  subject  only  to  his  trust  as  administra- 
tor. He  may  sue  upon  the  judgment  in  his  own  name,  without  describing 
himself  as  administrator,  and  may  therefore  pursue  the  judgment  defend- 
ant,  by  action  on  the  judgment,  in  a  different  state  from  that  in  which  the 
letters  of  administration  were  issued;  and  there  can  scarcely  be  a  doubt 
that  a  judgment  rendered  in  favor  of  an  administrator  so  merges  the  debt  that 
it  may  be  treated  as  his  personal  effects  so  far  as  to  authorise  him  to  main* 
tain  suit  thereon  in  a  foreign  country,  without  there  taking  out  letters  of 
administration. "  Bu  t  as  aa  administrator  has  no  authority  to  act  for,  or  bind 
the  estate  outside  of  the  jurisdiction  of  the  state  of  his  appointment,  he  can* 
not,  therefore,  be  bound  by  a  judgment  entered  against  an  administrator 
of  the  same  estate  in  another  state,  on  the  ground  that  he  participated  m 
the  defense  of  the  action  in  the  other  state:  BraUhwaUe  ▼•  Hartfey,  14 
Mont  208;  43  Am.  St  Rep.  625. 
One  appointed  executor  in  another  states  bat  who  resides  in  thie  stit% 
AM.  8&  RV.,  VOL  XLV.-48 
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and  who  has  collected  assets  in  the  state  where  he  was  appointed,  which  he 
has  not  brought  into  this  state,  cannot  be  sued  here  for  tb«  purpose  of 
loooTsring  ft  legacy  to  which  the  complainant  claims  to  be  entitled  under  the 
will  of  th«  defradanl't  tMtfttort  Fugottr.  Moor%6AYm.  lOtfi  19  Am.  8t» 


WiLLOCK  V.  Pbnnsylyania  Railboad  Compaht* 

flM  FmoanrLYAiiiA  Bxaxm,  181] 

OOMMON  OaBBIIE  IB  VlBTCrALLT  AH  IkSUBIB  AoAIHST  ALL  PxBIU  09 

Tbansportation,  except  the  act  of  God  or  public  enemies.  He  is 
bound  to  gnard  against  perils  arising  from  the  use  of  defeotiTe  or  in* 
adequate  instruments  of  carriage,  and  from  the  employment  of  incom* 
potent,  negligent,  or  criminal  servants. 

CimniBW  — LnoTATioNs  upon  thk  Common-law  Liabiutt  of  Oabbibbs 
do  not  decrease  the  degree  of  care  which  they  are  bound  to  ezeroise 
toward  the  subject  of  transportation. 

Oaxbibbb—Stipulation  Agaimbt  Pobuo  Pouor.— a  stipulation  in  a  biU 
of  lading  that  is  intended  to  protect  a  common  earner  in  the  Tiolation 
of  his  contract,  and  in  disregarding  a  settled  rule  of  public  poli<^»  will 
not  be  sustained. 

Oabrixbs— Stipulations  Against  Neoligbnok.— It  is  oontraxy  to  publio 
policy  to  allow  a  common  carrier  to  stipulate  for  immunity  from  the 
oonseqnenoes  of  his  own  negligence  or  fraud,  or  that  of  his  employees. 

Cabbibbs— Bill  ov  Ladino—Clausx  Void  as  Against  Publio  Pouor.— 
A  clause  in  a  bill  of  lading  stipulating  that  the  owner,  shipper,  and 
oonsignee  severally  shall  cause  the  goods  to  be  insured,  and  look  only 
to  said  insurance  for  compensation  in  case  of  loss,  the  carrier  in  su<^ 
oase  being  allowed  the  benefit  of  the  insurance,  where  the  loss  occurs 
from  any  cause  rendering  the  carrier  or  its  agents  liable  therefor,  is 
void  as  against  public  policy.  The  shipper  will  not  be  oompelled  to 
insure  for  the  carrier's  henefit. 

Oabbibbs— Insubancb— Riooybbt  bt  Shippbb.— If  goods  are  lost  by  tho 
negligence  of  a  carrier,  the  shipper  may  recoTer  the  amount  of  the  loss 
notwithstanding  his  failure  to  insure  the  goods  as  provided  for  by  n 
stipulation  in  the  bill  of  lading.  The  carrier  cannot  compal  tho  shipper 
to  insure  the  goods  for  his  benefit. 

AsBUMPSiT  to  recover  the  value  of  sixty  barrels  of  petrolemn, 
shipped  by  the  plaintifif  from  Oil  City  to  Richmond,  Virginia. 
Plaintiff's  statement  averred  that  the  oil  was  lost  by  reason 
of  the  defendant's  negligence.  The  plaintiff  attached  to  and 
made  a  part  of  his  statement  the  bill  of  lading,  containing 
the  stipulation  named  in  the  opinion.  The  affidavit  of  de- 
fense set  up  the  loss  by  fire,  and  averred  that  plaintiff  had 
failed  to  insure,  as  he  agreed  to  do,  in  the  bill  of  lading. 
There  was  a  rule  for  judgment,  for  want  of  a  saffioient  aflS- 
Havlt  of  defense,  made  absolute. 
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George  B.  Gordon  and  William  Scott^  for  the  appellaoti. 
James  S.  Young  and  8.  U.  Trent^  for  the  appellee, 

^*'  WiLUAMS,  J.  Who  shall  be  deemed  a  common  car- 
rier, and  what  are  the  natare  and  extent  of  his  undertaking^ 
are  questions  that  were  settled  centuries  ago  upon  common- 
law  principles.  A  common  carrier  is  bound  to  employ  safe 
and  sufficient  means  of  carriage,  trustworthy  and  competent 
servants,  and,  by  himself  or  his  agent,  to  exercise  an  intelli* 
gent  supervision  over  the  system  of  '^®  carriage  which  he 
employs.  He  is  therefore,  to  all  intents  and  purposes,  an 
insurer  against  such  perils  of  transportation  as  it  is  his  duty 
to  provide  against;  and  these  include  all  the  perils  of  the 
journey,  except  such  as  arise  from  ^'  the  act  of  Gkxl  or  tha 
king's  enemies." 

Our  forefathers  brought  this  definition  of  the  duties  of  m 
common  carrier  with  them  when  they  came  to  this  continent^ 
and  its  outlines  remain  substantially  the  same  to  this  day. 
Some  limitations  upon  his  common-law  liabilities  have  been 
sustained  to  protect  the  carrier  against  unjust  and  fraudu- 
lent claims  on  the  part  of  customers;  but  the  measure  of 
care  due  from  him  to  those  whom  he  serves  has  not  been 
abated  in  the  slightest  degree.  He  is  still  held  to  be  an  in- 
surer against  such  perils  as  it  is  his  duty  to  provide  against^ 
and  among  these  are  such  as  arise  from  the  use  of  defective 
or  inadequate  instruments  of  carriage,  and  from  the  employ- 
ment of  incompetent,  negligent,  or  criminal  servants:  Fam* 
ham  V.  Camden  etc.  R,  R,  Co.,  65  Pa.  St.  63. 

What  are  commonly  spoken  of  as  limitations  of  the  lia- 
bility of  the  carrier,  and  have  been  upheld  by  the  courts  of 
this  state  as  such,  are,  when  carefully  considered,  undertak- 
ings of  the  shipper,  implied  from  the  nature  of  the  contract, 
and  enforced  against  him  at  the  instance  of  the  carrier.  Thus, 
a  stipulation  that  the  carrier  shall  not  be  liable  to  the  shipper 
for  the  loss  of  certain  packages  in  a  greater  sum  than  that 
named  in  the  receipt  or  bill  of  lading,  unless  the  actual 
value  of  the  package  was  fully  disclosed  to  the  carrier  when 
it  was  delivered  to  him,  so  that  he  might  know  the  amount 
of  risk  involved,  and  charge  accordingly,  has  been  upheld, 
because  good  faith  on  the  part  of  the  shipper  requires  such 
foil  disclosure  by  him.  So,  also,  if  the  contents  of  a  package 
are  perishable,  or  easily  broken,  or  explosive,  bo  that  the 
danger  of  loss  is  increased,  and  the  exercise  of  an  unusual 
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degree  of  care  is  made  necessary,  good  faith  requires  the 
shipper  to  make  the  facts  known  to  the  carrier;  and  a  failure 
to  do  so  ought  to  affect  the  extent,  and  in  some  cases  the 
right,  of  recovery  for  the  loss  of  goods  so  shipped. 

The  carrier  is  relieved  in  these  cases,  not  from  the  duty  to 
exercise >3are  and  diligence  in  the  transportation  of  his  cus- 
tomer's goods,  hut  from  the  consequences  of  the  failure  of  the 
shipper  to  advise  him  fully  of  facts  and  circumstances  material 
■*•  to  the  contract,  the  suppression  of  which  is  in  effect  a 
fraud  upon  him.  His  obligations  as  a  common  ^carrier  are 
not  reduced.  He  is  bound  to  the  exercise  of  great  care  by 
the  nature  of  his  undertaking.  He  must  not  be  negligent. 
It  is  against  public  policy  that  he  should  be.  It  is  also  a 
violation  of  his  contract,  which  is  to  carry  safely.  A  stipula- 
tion that  is  intended  to  protect  him  in  the  violation  of  his 
contract  as  a  carrier,  and  in  disregarding  a  settled  rule  of 
public  policy,  will  not  be  sustained.  The  cases  in  which 
this  doctrine  is  recognized  and  applied  in  this  state  are  very 
numerous.  Among  them  may  be  named  the  following:  Beeh' 
man  v.  Shouse,  5  Rawle,  179;  28  Am.  Dec.  65S;  Bingham  r, 
Rogers^  6  Watts  <fe  S.  495;  40  Am.  Dec.  581;  Laingv.  Colder^ 
8  Pa.  St.  479;  49  Am.  Dec.  533;  Ooldey  v.  Pennsylvania  R.  R. 
Co.,  80  Pa.  St.  242;  72  Am.  Dec.  703;  Powell  v.  Pennsylvania 
R.  R.  Co.,  32  Pa.  St.  414;  75  Am.  Dec.  564;  American  Exprea 
Co.  V.  Sands,  55  Pa.  St.  140;  Pennsylvania  R.  R.  Co.  v.  MiUer, 
87  Pa.  St.  395;  Orogan  v.  Adams  Express  Co.,  114  Pa.  St.  528; 
60  Am.  Rep.  360;  Pennsylvania  R.  R.  Co.  v.  Raiordon^  119  Pa. 
St.  577;  4  Am.  St.  Rep.  670;  Western  Union  Tel  Co.  v.  Steven^ 
son,  128  Pa.  St.  442;  15  Am.  St.  Rep.  687;  Phoenix  Pot.  Works 
V.  Pittsburgh  etc.  R.  R.  Co,,  139  Pa.  St.  284;  Buck  v.  PennsyU 
vania  R,  R,  Co.,  150  Pa.  St.  171;  30  Am.  St.  Rep.  800. 

It  is  a  sufficient  answer  to  an  argument  in  favor  of  chang- 
ing the  rule  in  Pennsylvania,  and  permitting  carriers  to 
stipulate  for  a  release  from  the  consequences  of  their  own 
negligence  or  fraud,  that  the  question  is  not  an  open  one.  It 
has  been  settled  by  the  cases  cited  and  many  others,  and  we 
are  bound  by  the  rule  stare  decisis.  The  attempt  to  overturn 
the  common-law  doctrine  fixing  the  liability  of  carriers  was 
made  in  England  by  act  of  Parliament.  The  result  is,  after 
several  statutes  upon  the  subject,  that  the  carrier  may  make 
a  contract  limiting  his  liability  on  two  conditions.  The  first 
is  that  the  contract  be  actually  signed  by  the  shipper.  The 
tecond  is  that  the  courts  shall  adjudge  the  limitatioQ  to  be 
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*' just  and  reasonable.''  This  works  no  substantial  change  in 
the  law.  It  makes  a  contract  for  carriage  of  persons  or  prop- 
erty tripartite.  The  carrier  and  the  shipper  are  the  ostensi- 
ble  parties,  but  the  public,'  as  represented  by  the  courts  of 
law,  is  the  third  party,  and  may  refuse  its  consent  to  stipu- 
lations on  which  carrier  and  shipper  have  agreed.  When 
such  a  contract  comes  before  the  courts  the  question  is,  not 
what  terms  have  the  parties  incorporated  into  their  agree- 
ment, but  are  the  terms  so  incorporated  *^just  and  reasona- 
ble," so  that  they  ought,  on  grounds  of  public  policy,  *••  to 
be  enforced?  In  determining  this  question  the  courts  have 
been  constrained  to  apply  common-law  principles,  and  hold 
that  to  be  just  or  unjust  which  was  so  held  at  common  law. 
Tims  in  McManua  v.  Lancashire  etc,  Ry,  Co,^  4  Hurl.  A  N. 
827,  the  contract  provided  that  the  livestock  shipped  over 
the  defendant's  railroad  should  be  carried  at  the  risk  of  the 
owner,  and  that  the  company  should  in  no  case  be  liable  for 
any  loss  or  injury  sustained.  The  contract  was  signed  by 
the  shipper,  but  the  court  held  it  to  be  both  unjust  and  unrea- 
sonable, and  refused  to  enforce  it  In  Kirby  v.  Oreat  Western 
By.  Oo^  18  L.  T.,  N.  8.,  658,  the  contract  provided  that  the 
carrier  should  not  be  liable  for  injury  to  the  goods  shipped 
occasioned  by  delay,  no  matter  what  the  cause  of  the  delay 
might  be.  The  courts,  representing  the  public,  the  third 
party  to  the  agreement,  declined  to  give  assent,  and  held  the 
provision  relieving  the  carrier  from  the  consequences  of  hia^ 
own  negligence  to  be  unjust  and  unreasonable.  Still  nearei^ 
to  the  question  in  the  case  before  us  is  Peek  v.  North  Stafford^ 
shire  Ry.  Co.^  10  H.  L.  Cas.  473.  The  carrier  in  that  case 
had  a  contract  with  the  shipper  containing  a  stipulation  that 
he  should  not  be  liable  for  loss  of  the  goods  unless  their  value 
was  declared  at  the  time  of  the  delivery  of  the  goods  to  him^ 
and  they  were  then  insured  to  their  full  value  by  the  shipper. 
This  was  held  to  be  neither  just  nor  reasonable,  and  its  en* 
forcement  was  refused.  The  courts  of  England  have  thus 
held  in  substance  that  the  public  have  a  greater  interest  in 
the  transportation  of  persons  and  property  than  any  indi- 
vidual shipper,  and  that  public  policy  requires  of  a  common 
carrier  the  exercise  of  constant  care  over  his  vehicles  or 
means  of  transportation,  and  over  his  servants  and  employees 
in  charge  of  them.  They  further  hold  that  it  is  against  the 
public  good  that  he  should  be  allowed  to  contract  for  immu- 
nity from  the  consequences  of  his  own  negligence  or  fraud,  or 
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the  negligenoe  or  fraud  of  his  employees;  and  that  ttipula-. 
tions  to  that  effect  are  incapable  of  enforcement  because 
unjust  and  unreasonable. 

The  supreme  court  of  the  United  States  holds  to  the  same 
doctrine  upon  this  subject  as  the  courts  of  Pennsylvania: 
Railroad  Co.  ▼.  Lockwood,  17  Wall.  357;  Liverpool  etc.  Sieam^ 
Co,  V.  Phosnix  Ine.  Co.,  129  U.  8.  897. 

The  public  is  interested  in  securing  tly  highest  measure  of 
safety  in  the  transportation  of  passengers  and  goods,  and  to 
-*•*  this  end  public  policy  requires  that  common  carriers  be 
held  to  the  highest  measure  of  care  in  the  conduct  of  their 
business.  Greenhood,  in  his  treatise  on  Public  Policy,  573, 
enys:  **  It  is  obvious,  therefore,  that  if  a  carrier  stipulate  not 
to  be  bound  to  the  exercise  of  care  and  diligence  but  to  be  at 
liberty  to  indulge  in  the  contrary,  he  seeks  to  put  off  the 
essential  duties  of  his  employment;  and  to  assert  that  he 
may  do  so  seems  almost  a  contradiction  in  terms," 

The  carrier  and  the  shipper  do  not  stand  on  equal  terms. 
The  latter  cannot  afford  to  refuse  that  which  the  carrier 
demands  as  a  condition  to  the  transportation  of  his  goods, 
4ind,  in  ninety-nine  cases  out  of  every  hundred,  if  he  does 
'-BO  refuse  he  will  find  himself  discriminated  against  until  his 
t)U8iness  is  ruined  and  he  has  nothing  left  to  ship.  The 
Tule  that  stipulations,  insisted  on  by  carriers  or  other  per- 
sons who  stand  in  such  a  position  toward  their  customers 
as  enables  them  to  compel  compliance  with  their  demands 
•or  destroy  their  customer's  business  should  be  judged  of 
by  their  fairness,  and  be  held  void  whenever  they  are  un* 
reasonable  or  oppressive,  is  one  of  very  general  acceptance. 
Public  policy  compels  its  acceptance  in  all  civilised  coun« 
tries. 

The  learned  counsel  for  the  appellant  cite  Phanix  Ins.  Co. 
▼.  Erie  etc.  Transp.  Co.,  117  U.  S,  312,  as  tending  to  sustaia 
their  contention.  But  an  examination  of  that  case  shows 
that  it  was  begun  by  libel  filed  by  the  insurance  company, 
asking  subrogation  to  the  rights  of  the  shipper  against  the 
carrier.  The  first  question  to  be  determined  was,  therefore. 
What  could  the  shipper  recover  upon  the  facts  of  that  case? 
He  had  contracted  that  any  insurance  he  might  obtain 
should  inure  to  the  benefit  of  the  carrier.  He  obtained 
insurance  on  the  goods  shipped,  suffered  a  loss,  and  was  paid 
the  insurance  money.  The  question  presented  on  these 
facts  was  whether  the  right  of  the  shipper  to  recover  against 
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4he  carrier  was  not  extinguished  to  the  extent  to  which  his 
loss  had  been  paid  by  the  insurer.  If  so,  subrogation  must 
necessarily  be  refused,  and  it  was  refused  for  this  reason* 
This  point  was  elaborated  in  Provident  In$.  Oo.  ▼.  Morae^  160 
U.  S.  99,  in  which  it  was  said  that  in  case  of  loss  the  carrier 
is  primarily  liable  to  the  shipperi  and  the  position  of  an 
insurer  is  substantially  that  of  a  surety.  The  insurer  can 
recovery  therefore,  after  payment  ^*'  of  a  loss  by  subroga- 
tion to  the  rights  of  the  shipper,  and  upon  no  other  ground; 
so  that  whatever  amounts  to  an  extinguishment  of  the  right 
of  action  of  the  shipper  against  the  carrier  must  defeat  the 
insurer's  right  to  subrogation.  The  general  proposition  that 
the  surety  who  pays  the  debt  of  his  principal  succeeds  only 
to  the  rights  of  the  creditor  whom  he  pays  is  beyond  all 
doubt;  and  in  Phcenix  Ins.  Co.  v.  Erie  etc.  Transp.  Oo.^  117 
U.  8.  812,  it  was  held  to  be  applicable  to  contracts  that,  as 
we  have  seen,  are  tripartite,  having  the  public  as  a  third 
though  unnamed  party. 

In  the  case  at  bar  the  carrier  inserted  in  its  bill  of  lading 
a  stipulation  that  the  owner,  shipper,  and  consignee  severally 
shall  cause  the  goods  to  be  fully  and  sufficiently  insured, 
and  that  in  case  of  loss  the  carrier  shall  have  the  benefit  of 
such  insurance  if  such  loss  ^'  shall  occur  from  any  causa 
which  shall  be  held  to  render  this  line  or  any  of  its  agents 
liable  therefor.''  No  insurance  was  effected.  A  loss  occurred 
as  the  result  of  a  collision  by  two  of  the  carrier's  trains.  The 
shipper  sues  to  recover  the  amount  of  his  loss.  The  only 
defense  set  up  is  under  the  condition  in  the  bill  of  lading; 
and  the  question  raised  is,  Will  the  courts  compel  the 
performance  of  a  contract  between  shipper  and  carrier  re- 
quiring the  shipper  to  protect  the  carrier  against  the  con- 
sequences of  its  own  negligence?  There  is  no  doubt  about 
the  carrier's  having  an  insurable  interest  in  the  goods,  or 
about  his  right  to  protect  himself  from  loss  by  procuring 
a  policy  of  insurance  for  that  purpose,  but  the  question 
here  presented  is.  Can  he  compel  the  shipper  to  insure  the 
goods  for  his  benefit?  If  so  he  can  compel  the  shipper  to 
release  him  entirely,  and  so  stipulate  for  complete  immu- 
nity from  the  consequences  of  the  negligence  and  fraud 
of  himself  or  of  his  servants  and  employees.  This,  in  the 
language  of  the  English  courts,  would  be  **  unjust  and  un- 
reasonable." In  the  language  of  our  own  cases  it  would 
be  ^  contrary  to  public  policy."    The  thought  is  the  samei» 
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Our  own  mode  of  expressing  it  is  preferabloi  in  this,  that  it 
•uggests  the  reason  on  which  the  rule  rests. 
The  judgment  is  afSrmed, 

Common  OA&RnEB.— LiABiLrrr  ov,  is  that  of  an  Insuhkb  ftgaimt  aO 
losses  except  those  oaased  by  the  act  of  God,  the  public  enemy,  or  the 
oontribatory  negligenee  of  the  conaiguor:  See  note  to  Richmond  elc,  M.  R» 
Cb.  T.  BtiMon,  22  Am.  St.  Rep.  452. 

Common  OARaisa  oahnot  bt  Contract  Ezbmft  Himsslf  from  Nia« 
LIOXNOB. — ^A  oommon  carrier  cannot,  by  any  special  contract,  exempt  him- 
self from  liability  for  loss  occasioned  by  his  negligence,  and  it  makes  no 
difference  whether  the  contraot  prorides  for  partial  or  limited  exemption, 
or  oontemplates  total  exemption  from  liability:  Oeorgia  tie,  iS.  22.  Cb.  F. 
Keener,  03  Qa.  806;  44  Am.  St.  Rep.  197,  and,  note. 

Common  Ca&risrs — Limitation  of  Liabiltit. — A  oommon  carrier  may^ 
by  contract,  limit  his  common-law  liability  so  far  as  is  reasonable^  bnt  it 
is  nnreasonable  to  allow  him  to  contract  against  his  own  negligenoe:  Deme 
▼.  OentroUete.  R.  B.  Co.,  66  Vt  240;  44  Am.  St.  Rep.  862,  and  note.  Sncb  a 
contract  would  violate  the  policy  of  the  law:  Baihoaiy  Oik  F.  (kavaM,  57 
Ark.  112;  38  Am.  St.  Rep.  230,  and  note. 

Carrier  is  not  Liablb  for  not  Effbotino  Insurarobi  LcmocutUrMtSk 
v.  MerekuUi*  OoUm  Prm  0(k.  89Xann.  Ij  24  Aob  8l»  Aep.  ML 
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tl66  PlNNFrLYAMlA  STATB,  414.] 

BHaumro  Trott  nr  Land  Aursis  in  Favor  w  Wifb,  Wrsv.  If  % 
farm  is  purchased  for  a  wife  with  her  money,  upon  an  understanding 
between  her  and  her  husband  that  she  shall  receive  title  to  it^  and  tha 
deed  is  by  mistake  made  to  him  without  her  knowledge,  there  is  raised 
a  resulting  trust  in  favor  of  the  wife,  and  the  husband  becomes  a  tmstee 
of  the  legal  title  for  her. 

OiBTUi  QuB  Trust  oan  Dsrivb  no  Bbnbfit  from  Lafsb  of  Tdo^ 
Whrn. — ^If  the  holder  of  a  legal  title,  subject  to  a -resulting  trosti  per- 
mits the  ceetui  que  truai  to  occupy  and  enjoy  the  land  as  owner,  the 
latter  can  derive  no  benefit  from  the  lapse  of  time. 

BamLTiNO  Trusts— HasBAND  and  Wifb — Wifb's  Riort  not  Dbfbatid 
BT  Hbr  Laches. — ^If  a  husband  by  mistake  in  a  dead  becomes  the 
holder  of  the  legal  title  to  land  in  which  his  wife  has  a  resulting  trust 
by  reason  of  her  payment  of  the  purchase  money,  and  nnderstanding 
that  she  should  have  title,  his  continuous  recognition  of  his  wife's  title 
will  defeat  any  claim  by  him  on  the  ground  of  his  wife's  laches  in  assert 
ing  her  equitable  rights. 

Jin>OMBNT  Crbditor,  Right  OF,  AS  AoAiNFT  Equitablb  Ownbb.^A  judg- 
ment creditor  is  not  entitled  to  the  protection  of  a  purchaser  of  the 
legal  title  against  an  equitable  owner  or  his  oreditors,  or  to  any  advan* 
tsge  which  his  debtor  had  not. 
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RsBULTiRO  Trust — Husband  and  Win — Rights  ov  Purchasib  ov 
Lmal  Tttlb  at  Sheriff's  Sale  as  Against  Eqvitabli  Ownbb.— 
In  eu6  ft  haaband  by  mistake  in  a  deed  becomes  the  jiolder  of  the  legal 
title  to  land  in  which  his  wife  has  a  resaltiiig  trust  arising  from  her 
payment  of  the  purchase  money,  a  purchaser  of  the  property  at  a 
sheriff's  sale  under  a  judgment  against  the  husband  with  notice  of  the 
wife's  equity  takes  no  title  as  against  the  wifeu 

Ejbotment.  It  appeared  from  a  former  report  of  the  case 
{Miller  Y.Baker,  160  Pa.  St.  172),  that  plaintiffs  claimed  title 
as  purchasers  at  a  sheriff's  sale  under  a  judgment  against 
the  defendant  The  defendant  claimed  that  he  was  entitled 
to  possession  in  right  of  his  wife;  that  the  property  had  been 
purchased  with  her  money;  and  that  the  deed  had  been 
made  by  the  vendors  to  him  through  a  mistake.  In  each 
case  there  was  a  verdict  for  the  defendant  in  the  trial  court, 
and  the  plaintiffs  appealed, 

H.  M.  Dougan,  Af.  L.  A,  McCraeken$^  B.  L.  MeCraeken$^  and 
James  Q.  Mc6iffe%  for  the  appellants. 

Boyd  Crumriney  J.  M,  Oarrison^  /•  L  Brownwnj  Jr^  and  B.  B. 
Orumrine^  for  the  appellees. 

**•  McCoLLUM,  J.  We  reversed  the  former  judgment  in 
this  case  because  the  ^^  court  below  rejected  the  plaintiff's 
offers  to  prove  acts  and  declarations  of  William  J.  Baker  in- 
consistent with  and  tending  to  discredit  his  testimony.  We 
were  then  asked  to  reverse  the  judgment  on  the  broader 
ground  that,  upon  the  evidence  in  the  case  and  the  law 
applicable  to  it,  the  court  should  have  directed  the  jury  to 
find  for  the  plaintiffs.  This,  for  reasons  then  stated,  we 
declined  to  do.  We  thought  the  evidence  was  sufficient  to 
establish  a  resulting  trust,  and  that  the  sixth  section  of  the  act 
of  April  22, 1866,  was  not  applicable  to  the  case  oitLceetuique 
(ruat  in  possession.  We  thought  also  that  the  plaintiffs  being 
purchasers  at  a  sheriffs  sale  upon  a  judgment  against  the 
trustee,  and  having  notice  of  the  trust,  acquired  such  title 
only  as  their  debtor  had  and  could  enforce  against  the  cestui 
que  trueU  This  appeal  invites  us  to  reconsider  these  conclu- 
sions, and  to  hold  that  upon  all  the  evidence  in  the  case  and 
the  law  governing  it  the  plaintiffs  are  entitled  to  recover  the 
land  in  dispute.  In  accordance  with  their  request,  we  have 
carefully  read  and  duly  considered  all  the  testimony  with  a 
view  to  determine  whether  it  is  sufficient  to  authorize  a  finding 
of  the  facts  essential  to  the  existence  of  a  resulting  trust.  It 
occupies  three  hundred  and  eighty-eight  pages  of  their  paper- 
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book,  and  it  would  serve  no  useful  purpose  to  insert  it,  or  anjr 
portion  of  it,  in  this  opinion.  'It  relates  principally  to  the 
ownership  of  the  money  with  w'Aich  the  farm  was  purchased^ 
to  the  understanding  between  1,he  husband  and  wife  in  refer- 
ence to  the  purchase,  and  to  t>«  alleged  mistake  in  the  deeds. 
We  think  it  is  clearly  sufficient  to  warrant  a  finding  that  the 
farm  was  purchased  for  th/'  wife  and  with  her  money  upon 
au  understanding  between  her  and  her  husband  that  she 
should  receive  the  title  to  i^  and  further^that  the  deeds  were 
made  to  him  without  her  knowledge,  and  by  mistake.  Two 
juries  have  found  these  facts,  under  careful  and  correct  in- 
structions in  regard  to  th^  character  of  the  evidence  required 
to  establish  them.  Th?  facts,  so  found,  raised  a  resulting 
trust  in  favor  of  the  wife.  By  virtue  of  them  she  became  the 
beneficial  owner  of  the  farm,  and  her  husband  became  a 
trustee  of  the  legal  tith  for  her. 

We  do  not  care  to  add  any  thing  to  what  was  said  in 
our  former  opinion  respecting  the  wife's  possession  of  her 
farm,  her  husband's  continued  acknowledgment  of  her  claim 
to  it,  and  the  relation  of  the  act  of  April  22,  1856,  to  the 
case.  It  is  clear  ^'^^  that,  under  the  circumstances  shown, 
the  husband  couH  not  have  successfully  maintained  that  his 
wife's  title  was  extinguished  by  her  laches.  Aside  from  the 
common-law  ru'e  that  laches  cannot  be  imputed  to  a  married 
woman  during  coverture  we  have  in  this  case  his  continuous 
recognition  of  his  wife's  title  which  alone  would  defeat  any 
claim  by  him  on  this  ground.  In  Clark  v.  ISindle^  62  Pa. 
St.  492,  as  in  this  case,  there  was  a  resulting  trust  arising 
from  the  payment  of  the  purchase  money,  and  it  was  sustained 
after  the  lapoe  of  twenty-five  years.  In  that  case  the  heirs 
of  the  trustee  brought  ejectment  against  the  widow  of  the 
cestui  9ue  tru$t^  and  she  defendefd  her  possession  on  the  ground 
that  her  husband  paid  the  purchase  money,  and  his  mother, 
to  whom  the  deed  was  made,  was  a  mere  trustee  of  the  legal 
title  for  him.  In  Douglass  v.  Lucas^  63  Pa.  St.  9,  Sharswood, 
J.,  said;  ^' There  is  great  reason  and  justice  in  holding  thai 
when  the  holder  of  a  legal  title,  subject  to  a  resulting  trust, 
permits  the  cestui  que  trust  to  occupy  and  enjoy  the  land  as 
owner,  that  he  shall  derive  no  benefit  from  the  lapse  of 
time."  But  inasmuch  as  the  plaintifi's  appear  to  think  they 
acquired  by  their  purchase  greater  rights  against  the  cestui 
que  trust  than  their  debtor  had,  a  brief  reference  to  some  of 
our  decisious  on  this  point  is  deemed  proper.    Their  position 
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in  regard  to  the  property  in  dispute  is  clearly  and  correctly 
defined  in  the  following  excerpts  from  the  opinion  of  Chief 
Justice  Gibson  in  Reed's  Appeal,  18  Pa.  St.  475:  **If  any 
thing  is  settled  by  reason  and  authority,  it  is  that  a  judgment 
creditor  is  not  entitled  to  the  protection  of  a  purchaser  of  the 
legal  title  against  an  equitable  owner  or  his  creditors,  or  to 
any  advantage  which  his  debtor  had  not.  ....  It  has  al- 
ways been  supposed  that  notice  of  a  resulting  trust  or  an 
encumbrance  is  early  enough  at  the  sherifiTs  sale  of  the  legal 
title;  but,  if  the  judgment  creditor  had  the  immunity  of  a 
purchaser,  notice  would  then  be  too  late  to  impair  the  value 
of  his  security.  A  sheriff's  vendee  with  notice  buys  exactly 
what  the  judgment  creditor  can  sell;  and,  if  he  can  sell  no 
more  than  the  interest  of  the  debtor,  it  follows  that  he  stands 
in  the  place  of  the  debtor":  Bee,  also,  Shryock  v.  Waggoner^ 
28  Pa.  St.  430;  Smith  v.  Tovie,  68  Pa.  St.  158,  and  McLaugh- 
lin V.  Frdton^  104  Pa.  St  161,  to  the  same  effect.  We  would 
not  have  cited  any  of  the  long  list  of  cases  in  which  this 
familiar  principle  has  been  recognized  and  enforced  but  for 
the  persistence  of  the  plaintiffs  in  ignoring  it 

***  We  are  not  convinced  of  error  in  the  rulings  com- 
plained of  in  the  third,  fourth,  and  fifth  specifications,  or  in 
the  instructions  in  regard  to  the  effect  of  the  acts  and  dec- 
larations of  William  J.  Baker  inconsistent  with  his  testi- 
mony. It  follows  from  these  views  that  we  overrule  all  the 
specifications. 

Judgment  affirmed. 

On  the  form«r  hearing  of  this  ease  {Miller  ▼.  Baker,  160  Pa.  St  172;  ]78)» 
McCoUnm,  J.,  in  rendering  the  opinion  of  the  oonrt,  laid:  "The  possession 
by  a  hatband  and  wife  of  the  wife's  land  is  referable  to  her  title  and  the 
marital  relation.  His  occupancy  of  it  results  from  and  accords  with  hit 
relation  to  the  owner,  and  it  is  not  in  any  sense  adverse  to  hers,  nor,  as 
between  them,  will  the  mere  continuance  of  such  occupancy  for  any  space 
of  time  operate  in  equity,  or  by  force  of  any  statute,  as  an  extiuguishment  or 
bar  to  the  assertion  of  her  title.  In  such  case  her  possession  is  the  domi« 
nating  one,  and  as  against  him  wiU  protect  her,  although  through  his  inatten* 
tion  and  the  mistakes  of  her  vendors  he  is  clothed  with  the  bare  legal  title 
to  the  property.  In  other  words,  in  a  situation  snoh  as  we  are  considering, 
her  possession  is  sufficient  to  prevent  the  limitation  from  running  in  hie 
favor.  I^  after  the  deeds  were  recorded,  and  before  the  conveyance  to  her 
of  the  title  acquired  by  them,  he  had  sold  the  land  to  a  bona  fide  purchaser, 
the  latter  would  have  taken  a  title  unaffected  by  the  trust  But  the  ap» 
pellants  are  not  such  purchasers.  They  bought  at  a  sheriff's  sale  upon  a 
judgment  against  the  husband,  and  with  notice  of  the  wife's  equity.  They 
have,  therefore^  hie  title  only^  and  that^  as  we  have  seen,  cannot  prevail 
against  her." 
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Husband  avd  Wits— RianLTiNa  Trustt. — A  parchase  of  land  by  a  bnt- 
band  with  the  money  of  hie  wife^  taking  the  title  in  hia  own  name,  creates 
m  reenlting  trast  in  favor  of  the  wife:  Beam  r,  Bridger»,  108  N.  C.  276;  83 
Am.  St  Rep.  69,  and  note;  FaweeU  r.  FaweeU,  85  Wit.  382;  39  Am.  8t 
Rep.  844^  As  long  as  there  is  a  continuing  and  subsisting  equitable  trust 
acknowledged  or  acted  upon  by  the  parties  the  statute  of  limitations  does 
act  ftpply.  The  statute  of  limitations  does  not  run  against  claims  between 
hnsband  and  wife.  The  statute  of  limitations  does  not  begin  to  run  in  cases 
of  express  trusts  until  a  repudiation  of  the  trust.  The  tmsts  against  which 
the  statute  of  limitations  does  not  run  are  those  technical  and  continuing 
trusts  not  cognizable  at  law,  and  falling  within  the  peculiar  and  ezclusive 
Jurisdiction  of  equity:  FawceU  v,  FawceU,  85  Wis.  332;  39  Am.  St.  Rep.  844^ 
and  note.  For  an  application  of  the  doctrine  of  laches  as  applied  to  trusts 
■eo  case  last  citedx  Secubmeh  r.  Morton,  101  CaL  673}  40  Am.  St  Rep.  106, 
and  note;  Outeh  t.  Foidick,  48  N.  J.  £q.  353;  27  Am.  flk  Aep.  473^  •od 
note;  note  to  ReifnoUlM  r.  Sumner^  9  Anu  St  Rep.  MQL 
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Thb  Statute  of  Limitations  Begins  to  Ron,  as  %  general  mle,  froii  tiM 
act  done,  but  this  rule  has  exceptions* 

Ten  Misohixf  Which  thb  Statute  ov  Limttations  is  Intended  to 
Rbkedt  is  delay  in  the  assertion  of  a  legal  right  which  it  is  praoticaUs 
to  assert 

The  Statute  ov  Limitations  does  not  Begin  to  Run  AaAnm  a  Plain* 
TiVF,  who  has  been  kept  in  ignorance  of  his  rights  by  fraudulent  practices 
on  the  part  of  the  defendant^  until  discovery  of  the  fraud.  The  disoor- 
ery  of  the  fraud  giTcs  a  new  cause  of  action. 

•eatutb  ov  Limitations.— Ooubts  ov  Equitt  decline  to  apply  tlie  statnts 
if  plaintiff  neither  knew  nor  had  reasonable  means  for  knowing  of  the 
•zistenoe  of  a  cause  of  action;  bnt^  if  the  cause  of  action  was  known,  or 
Bulght  hare  been  known  by  the  exercise  of  vigilance  in  the  use  of  means 
within  reach,  equity  follows  the  law  and  applies  the  statute. 

•eatutb  ov  Limitations—Wrongdobr.— Mere  Ignoranob  will  not  pre- 
Tcntthe  running  of  the  statute  in  equity  any  more  than  at  law;  bnl 
there  is  no  reason,  resting  on  general  principles^  why  ignorance  that  is 
the  result  of  the  defendant's  conduct,  and  not  of  the  stupidity  or  negU* 
genoe  of  the  plaintiff  should  not  prcTcnt  the  running  of  the  statnts  in 
favor  of  the  wrongdoer. 

Land  is  Susoxptible  to  Division  Into  as  Mint  Bbtatm  in  fee  siapls 
as  there  are  strata  that  make  up  the  earth's  orust»  and  ooorts  will  pro* 
tect  the  owners  of  these  separate  estates  from  each  other. 

Bbatute  ov  Limitations — Mining  Coal  on  Another's  Lansl— The  equi- 
table rale  that  the  statute  should  run  only  from  discovery  or  a  time 
when  it  might  have  been  made  should  be  applied  by  courts  of  law  in  an 
aotion  of  trespass  to  recover  damages  for  the  unlawful  mining  of  ooal  is 
a  lower  stratum  of  another's  land,  especially  where  plaintiff's  ignoranos 
as  to  what  was  going  on  was  due  to  the  defendant's  sondnet^  and  was 
without  fanlt  of  the  plainti£ 
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Bquitt  and  Law  —  Compensation  fob  Coal  Mined  and  Taken  Fbom 
One's  Land. — ^In  jarisdictiona  where  equity  is  administered  through 
the  oommon-law  forms  of  action,  the  plaintiff  should  not  be  turned  out 
of  a  oourt  of  law  in  order  to  be  admitted  at  the  equity  side  of  the 
■ame  oourt.  He  may,  therefore,  in  an  action  of  trespass  for  the  illegal 
mining  of  coal  on  his  land,  recover  compensation  in  the  same  manner 
that  he  could  on  a  bill  for  an  account,  though  he  might  not  be  able  t« 
reooTer  statutory  damages. 

The  Statute  of  LiMiTATioNa  mat  be  AvAiLABtB  ab  a  Defense,  in  aa 
action  of  trespsAs  for  the  illegal  mining  of  coal  upon  one's  land,  as 
against  the  penal  consequences  of  the  trespass;  but  it  is  not  ayailable 
as  a  defense  against  payment  for  the  coal  actually  taken  and  converted 
to  defendant's  use,  and  the  jury  should  be  so  instmcted. 

The  Statute  of  Limitations  Will  Run  Against  a  Claim  fob  Com^ 
FSNSATiOM  FOB  CoAL  unlawfully  mined  and  taken  from  one's  land  from 
the  time  the  existence  of  the  claim  was  or  might  have  been  known  to 
tha  plaintiff  the  owner  and  oocnpier  of  the  surface. 

Trespass  for  illegal  mining  of  coal.  Plain  tiff  averred  in  his 
statement  that  the  defendant  had  entered  into  and  under  the 
surface  of  his  land,  and  mined  and  converted  to  its  own  use 
coal  to  the  value  of  thirty  thousand  dollars.  Plea,  not  guilty. 
The  statute  of  limitations  was  also  pleaded. 

V.  E.  Williamsj  A.  M.  Shan,  W.  A.  Griffith,  and  Atkimtm 
Jt  Peoples,  for  the  appellant 

Jamee  8.  Modrhead  and  John  B.  Head,  for  the  appellee. 

*^^  Williams,  .T.  The  legal  question  on  which  this  ap- 
peal depends  is  heset  with  difficulty.  The  interests  to  be 
affected  by  it  must  increase  in  magnitude  as  the  value  of  the 
minerals,  in  which  this  state  abounds,  increases.  It  is  not 
directly  ruled  by  any  of  our  own  cases,  and  we  are  at  liberty 
not  to  treat  it  as  a  question  of  first  impression.  The  facts  are 
in  dispute.  The  plaintiff  is  the  owner  in  fee  simple  of  a  lot 
of  land  lying  in  the  outskirts  of  the  borough  of  Connellsville 
containing  about  one  acre  and  a  quarter.  This  lot  in,  under- 
laid with  coal  which  has  not  been  severed  from  the  surface 
by  lease  or  sale,  and  which  the  plaintiff  has  made  no  effort 
to  mine  or  remove.  The  defendant  company  owns  a  consider- 
able body  of  coal  lands  in  the  same  neighborhood  ^*^  which 
adjoins  and  practically  surrounds  the  plaintiff's  land,  and  is 
engaged  in  mining  and  removing  its  coal  through  openings 
upon  its  own  lands. 

In  1884,  in  the  progress  of  its  mining  operations,  the  defend- 
ant company  made  an  opening  or  passageway  through  the 
plaintiff's  coal  under  one  corner  of  his  lot,  which  was  from 
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seventy-five  to  one  hundred  feet  in  lengthy  about  six  feet 
height,  and  eight  to  nine  feet  wide.  The  coal  removed,  in 
amounting  to  more  than  four  thousand  bushels,  was  brought 
to  the  surface  through  the  defendant's  pits  or  openings  on  its 
own  lands  and  used  or  disposed  of  at  its  own.  The  plaintiff 
had  no  knowledge  of  the  trespass  upon  him  or  the  removal  of 
his  coal,  and  no  means  of  knowledge  within  his  reach.  In  1891^ 
some  seven  years  after  his  coal  was  taken,  as  he  alleges,  he  first 
became  aware  of  his  loss.  In  the  following  year  he  brought  this 
action,  and  is  met  with  the  statute  of  limitations  as  a  defense. 
The  contention  is  that  it  began  to  run  in  1884  when  the  coal 
was  taken  and  had  barred  his  remedy  one  year  before  he 
knew  that  a  cause  of  action  had  accrued.  The  court  below 
so  ruled.  The  correctness  of  this  ruling  is  the  only  question 
now  to  be  considered.  When  did  the  statute  begin  to  run? 
The  general  rule  is,  as  stated  by  the  learned  trial  judge,  that 
it  begins  to  run  from  the  act  done,  but  this  is  not  of  universal 
application.  The.  statute  makes  certain  exceptions.  As 
to  all  persons  who  may  be  when  the  cause  of  action  ac* 
crues  "  within  the  age  of  twenty-one  years,  feme  covert^  non 
compos  mentUy  imprisoned,  or  beyond  sea,"  it  is  provided 
that  the  statute  shall  not  begin  to  run  until  such  disability 
ceases.  In  1842  a  supplementary  statute  restrained  the 
running  of  the  limitation  still  further  so  as  to  include  a  resi- 
dent plaintiff  laboring  under  no  disability  whatever,  if  the 
defendant  debtor  or  wrongdoer  should  be  beyond  sea  when 
the  cause  of  action  arose.  As  to  such  a  plaintiff  the  running 
of  the  statute  does  not  begin  until  the  return  of  the  debtor  or 
trespasser  to  this  country  so  that  proceedings  against  him 
become  possible.  It  is  easy  to  see  that  the  mischief  which 
the  statute  was  intended  to  remedy  was  delay  in  the  asser* 
tion  of  a  legal  right  which  it  was  practicable  to  assert. 

The  xemedy  provided  was  a  denial  of  process  to  one  who 
had  slumbered  for  six  years,  during  which  process  was  within 
his  reach.  The  cases  in  which  this  denial  would  work  a 
positive  '^  and  an  apparent  hardship,  so  far  as  they  were 
foreseen  by  the  lawmakers,  were  provided  for  by  the  excep- 
tions to  which  we  have  referred  and  by  the  act  of  1842. 
These  have  been  extended  by  the  courts  so  as  to  include 
other  cases  which,  while  not  within  the  letter  of  the  statute, 
were  held  to  be  within  the  spirit  of  the  proviso.  Thus  it  was 
held  in  HaU  v.  Vandergrift,  3  Binn.  874,  that  '^  It  is  the  spirit 
of  the  statute  of  limitations  to  allow  twenty-one  years  from 
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the  time  that  a  person  might  make  entry  on  land  and  sufh 
port  an  action''  before  taking  away  his  remedy.  For  this  reap 
son  it  was  decided  that  it  did  not  ran  against  one  who  had  a 
possibility  of  title  bat  no  present  right  of  entry.  Again,  it 
was  held  that  when  the  plaintiff  had  been  kept  in  ignorance 
of  bis  rights  by  fraudulent  practices  on  the  part  of  the 
defendant  the  statute  did  not  begin  to  ran  against  him  until 
discoirery  of  the  fraud. 

The  earliest  case  I  have  found  in  which  the  courts  of  this 
state  applied  this  doctrine  in  a  common-law  action  in  Jone$ 
▼.  ReeWf  found  in  1  Smith's  Laws,  80.  The  case  was  tried  at 
circuit  before  Yates  and  Smith,  justices.  It  appeared  that 
Reese  had  sold  a  negro  to  Jones  in  1786,  alleging  him  to  be 
a  slave.  The  negro  was  in  fact  a  free  man,  but  had  been 
kept  in  ignorance  of  it  by  the  fraudulent  practices  of  Reese. 
He  discovered  the  fraud  and  bis  own  freedom  in  1801,  and 
brought  an  action  against  Jones  for  the  purpose  of  having 
his  freedom  established  in  a  court  of  law,  and  of  recovering 
damages  for  his  deprivation  of  it.  He  recovered.  Jones 
then  brought  an  action  against  Reese  to  recover  the  price 
paid  for  the  negro  some  sixteen  years  before,  and  for  dam- 
ages. Reese  set  up  the  statute  of  limitations.  The  court 
refused  to  sustain  the  plea,  giving  as  a  reason  therefor  that 
"  whenever  there  is  a  fraud  the  act  of  limitations  is  no  plea 
unless  the  fraud  be  discovered  within  the  time";  that  is, 
within  the  time  fixed  by  the  statute,  or  six  years  before  suit 
brought.  To  make  this  entirely  clear  it  was  added  that 
*' while  the  slavery  of  the  negro  was  uncontested  the  plain- 
tiff had  no  ground  to  suppose  he  had  been  injured  or  de- 
ceived, but  when  he  obtained  his  liberty  in  a  due  course 
of  law  the  plaintiff's  cause  of  action  accrued  against  the 
defendants."  This  rule  was  applied  in  an  action  of  ejectment 
in  Thompson  v.  Smith,  7  Serg.  A  R.  209,  10  Am.  Dec.  453, 
and  was  stated  by  Tilghman,  C.  J.,  at  page  214,  as  follows: 
**After  the  *^  discovery  of  the  fraud  a  man  has  a  right  to 
avail  himself  of  the  statute;  but  so  long  as  the  fraud  is 
unknown,  pending  the  concealment  of  the  fraud,  the  statute 
ought  not  to  run.  The  discovery  of  the  fraud  gives  a  new 
cause  of  action."  This  rule  has  long  been  applied  in  equity, 
where  two  good  reasons  are  given  for  it.  The  first  Is  that  it 
would  be  inequitable  to  permit  a  defendant  to  profit  by  his 
own  fraud.  The  other  is  that  one  who  cannot  assert  his  right, 
because  the  necessary  knowledge  is  improperly  kept  from 
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him,  is  not  within  the  mischief  the  statute  was  intended  to 
remedy,  but  is  within  the  spirit  of  the  proviso  that  restrains 
its  operation.  Courts  of  equity  go  a  step  farther  still,  and 
decline  to  apply  the  statute  where  the  plaintiff  neither  knew, 
nor  had  reasonable  means  for  knowing,  of  the  existence  of  a 
cause  of  action.  But  if  the  cause  of  action  be  known,  or 
might  have  been  known  by  the  exercise  of  vigilance  in  the 
use  of  means  within  reach,  equity  follows  the  law,  and 
applies  the  statute:  Hamilton  y.  Hamilton^  18  Pa.  St.  20;  55 
Am.  Dec.  585;  Neely^a  Appeal^  85  Pa.  St.  387.  Mere  igno- 
rance will  not  prevent  the  running  of  the  statute  in  equity 
any  more  than  at  law;  but  there  is  no  reason,  resting  on  gen* 
eral  principles,  why  ignorance  that  is  the  result  of  the  defend- 
ant's conduct,  and  not  of  the  stupidity  or  negligence  of  the 
plaintiff,  should  not  prevent  the  running  of  the  statute  in 
favor  of  the  wrongdoer.  It  seems  to  be  the  general  doctrine 
in  courts  of  law  that  the  plaintiff  is  bound  to  know  of  an 
invasion  of  the  surface  of  his  close.  The  fact  that  his  land 
is  a  forest  and  that  the  defendant  goes  into  the  interior  to 
trespass  by  the  cutting  of  timber  does  not  relieve  against  ita 
operation.  What  is  plainly  visible  he  must  see  at  his  peril, 
unless  by  actual  fraud  his  attention  is  diverted  and  bis  vigi- 
lance put  to  sleep.  But  ought  this  rule  to  extend  to  a  subter- 
ranean trespass?  The  surface  is  visible  and  accessible.  The 
owner  may  know  of  its  condition  without  trespassing  <mi 
others,  and  for  that  reason  he  is  bound  to  know.  The  interior 
of  the  earth  is  invisible  and  inaccessible  to  the  owner  of  the 
surface  unless  he  is  engaged  in  mining  operations  upon  his 
own  land;  and  then  he  can  reach  no  part  of  his  own  coal 
stratum  except  that  which  he  is  actually  removing.  If  an 
adjoining  landowner  reaches  the  plaintiff's  coal  through  sub- 
terranean ways  that  reach  the  surface  on  his  own  land  and 
are  under  his  actual  control,  the  vigilance  the  ***  law 
requires  of  the  plaintiff  upon  the  surface  is  powerless  to 
detect  the  invasion  by  his  neighbor  of  the  coal  one  hundred 
feet  under  the  surface. 

The  case  at  bar  affords  an  excellent  illustration  of  igno- 
rance due  to  the  defendant's  conduct  and  without  fault  on  the 
part  of  the  plaintiff.  The  defendant  was  mining  its  own  coal 
through  its  own  shafts  or  drifts  opened  on  its  own  lands.  In 
the  course  of  its  operations  and  for  its  own  convenience  it 
pushed  an  entry  or  passage  under  the  plaintiff's  lands  and 
appropriated  the  ooal  removed  therefrom.    It  was  bound  to 
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know  its  own  lines  and  keep  within  them.  If  hy  mistake 
or  for  any  other  reason  it  did  invade  the  mineral  estate  of 
another  and  remove  and  appropriate  the  coal  therefrom,  good 
conscience  required  that  it  should  disclose  the  fact  and  pay 
for  the  coal  taken.  Its  failure  to  do  this  is  in  its  effects  a 
fraud  upon  the  injured  owner,  and,  if  he  has  no  knowledge 
of  the  trespass  and  no  means  of  knowledge,  such  a  fraud, 
whether  it  be  called  constructive  or  actual,  should  protect 
him  from  the  running  of  the  statute*  We  have  folt  con<- 
strained  to  recognize  the  susceptibility  of  land  to  division 
into  as  many  estates  in  fee  simple  as  there  are  strata  that 
make  up  the  earth's  crust,  and  to  protect  the  owners  of  these 
separate  estates  from  each  other.  Thus  the  possession  of  one 
who  has  a  title  to  the  surface  only  does  not  extend  to  or 
affect  any  subjacent  estate*  The  occupancy  of  a  coal  stratum 
for  more  than  twenty-one  years  will  not  give  title  to  the  sar« 
face  above  it  or  the  oil  or  gas  stratum  below  it  The  law 
does  not  require  impossibilities.  It  recognizes  natural  oon« 
ditions,  and  the  immutability  of  natural  laws.  The  owner  ol 
the  surface  cannot  see,  and,  because  he  cannot  see,  the  law 
does  not  require  him  to  take  notice  of  what  goes  on  in  the 
subterranean  estates  below  him  with  which  he  has  no  com« 
munication  through  openings  within  his  inclosures  or  under 
his  control.  On  the  other  hand,  one  who  is  in  possession  of 
a  lower  stratum  is  not  bound  to  know,  nor  can  he  be  affected 
by,  what  is  going  on  upon  the  surface  above  him,  or  in  a  still 
lower  estate  under  his  feet  The  owner  of  each  stratum 
must,  however,  take  notice  of  what  affects  his  own  estate,  so 
-far  as  he  is  in  possession  of  or  has  access  to  it  In  the  case 
before  us  no  severance  of  the  coal  from  the  surface  has  taken 
place.  The  title  of  the  plaintiff  extends  from  the  surface  to 
the  center;  but  actual  possession  ^^^  is  confined  to  the  sur* 
faoe.  Upon  the  surface  he  must  be  held  to  know  all  that  the 
most  careful  observation  by  himself  and  his  employees  could 
reveal,  unless  his  ignorance  is  induced  by  the  fraudulent 
conduct  of  the  wrongdoer.  But  in  the  coal  reins  deep  dowa 
in  the  earth  he  cannot  see.  Neither  in  person  nor  by  his  sery* 
ants  or  employees  can  he  explore  their  recesses  in  search 
for  an  intruder.  If  an  adjoining  owner  goes  beyond  his  own 
boundaries  in  the  course  of  his  mining  operations  the  owner 
on  whom  he  enters  has  no  means  of  knowledge  within  his 
reach.  Nothing  short  of  an  accurate  survey  of  the  interior  of 
his  neighbors'  mines  would  enable  him  to  ascertain  the  iact 
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This  would  require  the  services  of  a  competent  mining  ongi* 
neer  and  bis  assistants  inside  the  mines  of  another,  which 
he  would  have  no  right  to  insist  upon.  To  require  an  owner 
under  such  circumstances  to  talce  notice  of  a  trespaas  upon 
his  underlying  coal  at  the  time  it  takes  place  is  to  require  an 
impossibility;  and  to  hold  that  the  statute  begins  to  run  at 
the  date  of  the  trespass  is  in  most  cases  to  take  away  the 
remedy  of  the  injured  party  before  he  can  know  that  an  in* 
jury  has  been  done  him.  A  result  so  absurd  and  so  unjust 
ought  not  to  be  possible. 

In  the  English  courts  this  question  has  arisen  quite  fire* 
quently.  The  old  rule  applied  in  the  courts  of  law  was  that 
the  statute  might  be  successfully  pleaded  as  running  from  the 
date  of  the  trespass.  In  the  courts  of  equity  where  an  account 
for  the  coal  that  has  been  taken  was  asked  for  it  was  applied 
only  from  the  discovery  of  the  trespass:  McSwinny  on  Mines, 
648;  see,  also,  Hovenden  v.  Lord  Armsleyf  2  Schoales  A  L.  634. 
If,  after  discovery,  or  the  happening  of  any  circumstance  cal* 
culated  to  put  the  owner  on  notice,  he  slept  on  his  right  till 
the  statutory  period  had  expired,  he  was  held  bound  by  the 
statute  in  equity  precisely  as  he  would  have  been  at  law.  If 
he  knew,  or  if  by  the  exercise  of  reasonable  care  he  might  have 
known,  of  the  trespass,  the  statute  ran  from  the  discovery,  or 
the  time  when  discovery  could  have  been  made:  Bainbridge 
on  Mines,  515, 516.  It  was  against  good  conscience  to  permit 
one  who  had  taken  the  property  of  another  without  the  owner's 
knowledge,  and  who  had  failed  to  disclose  or  to  account  for 
what  he  had  taken,  to  avail  himself  of  the  statute  while  the 
owner  remained  in  ignorance  of  his  loss.  When  compensation  - 
was  sought  by  means  of  a  bill  for  an  account  it  was  held  that 
**^  the  statute  began  to  run  at  the  time  of  discovery  regard- 
less of  the  time  of  taking.  The  same  question  was  also 
encountered  in  actions  to  recover  for  injuries  done  on  the  sur- 
face by  subsidence  due  to  the  withdrawal  of  support  When 
the  action  was  trespass  it  was  generally  held  that  the  statute 
ran  from  the  date  of  the  removal  of  the  support  which  waa 
the  trespass  to  which  the  injury  was  due;  but  when  the  ao» 
lion  was  case  the  subsidence  was  treated  as  the  consequenco 
of  the  wrongful  removal  of  the  coal  or  other  underlying 
stratum  and  the  damages  suffered  as  consequential.  The 
happening  of  the  injury  was  upon  this  ground  held  to  give 
a  cause  of  action  against  which  the  statute  would  run  only^ 
fiom  its  date.    The  removal  of  the  supports  might  nol  be 
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known  to,  or  be  discoverable  by,  the  owner  of  the  surface 
until  the  subsidence  revealed  it;  and  unless  the  injury  con* 
Bequential  to  the  trespass  could  be  treated  as  creating  a  cause 
of  action,  in  most  cases  redress  for  a  substantial  injury 
would  be  denied  altogetlier:  Backhouse  v.  Bonomi^  34  L.  J. 
Q.  B.  181;  9  H.  L.  Cas.  603;  Smith  v.  Thackerah,  L.  R.  1  C.  P. 
666;  15  Am.  Law  Reg.  (N.  S.,  vol.  5)  761,  and  note.  The  rea- 
son for  the  distinction  exists  in  the  nature  of  things.  The 
owner  of  land  may  be  present  by  himself  or  his  servants  on 
the  surface  of  his  possessions  no  matter  how  extensive  they 
may  be.  He  is  for  this  reason  held  to  be  constructively  pres- 
ent wherever  his  title  extends.  He  cannot  be  present  in  the 
interior  of  the  earth.  No  amount  of  vigilance  will  enable 
him  to  detect  the  approach  of  a  trespasser  who  may  be  work* 
ing  bis  way  through  the  coal  seams  underlying  adjoining 
lands.  His  senses  cannot  inform  him  of  the  encroachment 
by  such  trespasser  upon  the  coal  that  is  hidden  in  the  rocks 
under  his  feet.  He  cannot  reasonably  be  held  to  be  con« 
structively  present  where  bis  presence  is  in  the  nature  of 
things  impossible.  He  must  learn  of  such  a  trespass  by 
other  means  than  such  as  are  within  his  own  control,  and 
until  these  come  within  bis  reach  he  is  necessarily  ignorant 
of  his  loss.  He  cannot  reasonably  be  required  to  act  until 
knowledge  that  action  is  needed  is  possible  to  him.  We 
are  disposed  to  hold,  thereforOi  that  the  statute  runs  against 
an  injury  committed  in  or  to  a  lower  stratum  from  the  time 
of  actual  discovery  or  the  time  when  discovery  was  reason* 
ably  possible.  But  it  is  enough  for  the  purposes  of  this  case 
to  hold  that  inasmuch  as  equity  is  administered  in  this  state 
through  *^  the  common-law  forms  of  action,  the  plaintiff 
need  not  be  turned  out  of  a  court  of  law  in  order  to  be 
admitted  at  the  equity  side  of  the  same  court.  He  may  not 
be  entitled  to  statutory  damages,  but  he  is  entitled  to  com* 
pensation  in  the  same  manner  that  he  would  have  been  on  a 
bill  for  an  account.  For  this  purpose  the  equitable  rule  that 
the  statute  shall  run  only  from  discovery,  or  a  time  when 
discovery  might  have  been  made,  should  be  applied  by  courts 
of  law.  It  follows  that  the  judgment  in  this  case  must  be 
reversed,  and  a  new  trial  had,  in  which  the  jury  should  be 
instructed  that  while  the  statute  may  be  available  as  against 
the  penal  consequences  of  the  trespass,  it  is  not  available  as 
a  defense  against  payment  for  the  coal  actually  taken  and 
converted  to  the  use  of  the  defendant.    The  statute  will  nm 
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agaiDst  a  claim  for  compensation  from  the  time  the  exists 
ence  of  the  claim  was,  or  might  have  been,  known  to  the 
plaintiff,  the  owner  and  occupier  of  the  iurfaca. 

The  judgment  ia  reversed,  and  a  vinir§  faeia$  d$  nota 
awarded. 

MiTCHBLLy  J.y  dissents. 

Thb  Statutb  of  LmrrATiOHS  bogint  to  ran  when  Hi*  mam  of  aotioB 
aeonies,  not  from  the  time  the  knowledge  of  the  faot  oomes  to  the  pUintiff: 
See  note  to  Lattin  t.  OUUtte,  29  Am.  St.  Rep.  120.  The  only  ozoeption  to 
the  general  rale  that  a  party's  want  of  knowledge  does  not  prerent  the  ran* 
lung  of  the  statute  against  an  aotion  that  has  aoornod  in  his  favor  is  where 
there  has  been  frand  or  ooncealment  on  the  part  of  the  defendant:  8iaie  ▼. 
Standard  Oil  Co.,  49  Ohio  St  137;  34  Am.  St.  Rep.  641»  and  noto.  The 
statute  begins  to  ran  from  the  disoorery  of  the  fraud,  or  from  the  time 
when  it  ought  to  have  been  diseovered  by  the  exercise  of  proper  diligenoe 
•ad  inquiry:  See  note  to  ConneciieiU  MttL  Life  Ins,  Co,  v.  SmUh^  88  Am.  St. 
Rep.  67 1 ;  Jaoohs  v.  Snyder,  76  Iowa,  622;  14  Am.  St.  Rep.  236.  The  plaintiff 
■inst^  however,  show  that  he  used  due  diligenoe  to  deteot  the  frand  oom* 
plained  of,  and  should  state  when  he  discovered  ii^  how  the  discovery  was 
Bade,  and  why  it  was  not  made  sooner:  LaUiUlade  v.  Orena,  91  Cal.  666;  26 
Am.  St.  Rep.  219,  and  note.  Fraud  will  be  deemed  to  have  been  discovered 
when  such  facts  are  known,  either  actually  or  constructively,  as  amount  to 
knowledge  or  which  would  naturally  suggest  such  inquiries  as,  if  followed 
np,  would  lead  to  such  knowledge:  IVrighi  v.  Deufu,  28  Neb.  479;  26  Am.  St 
Rep.  347.  If  a  party  has,  by  his  fraudulent  acts,  attempted  to  obtain  an 
nneoDscientious  advantage  by  the  lapse  of  time,  he  will  not  be  allowed 
to  avail  himself  of  the  statute  in  a  court  of  equity:  See  note  to  Thomdiki 
▼.  QTiomdike,  142  III  450;  84  Am.  St  Rep.  92.  The  statute  does  not  pro- 
tect a  defeudant  who  has  fraudulently  concealed  the  plaiutiflTs  oause  of 
notion:  See  monographic  note  to  Snodgrase  v.  Branch  Bank,  60  Am.  Deo. 
613,  discussing  fraud  at  law  as  preventing  the  operation  of  the  statute  of 
limitations;  but  the  burden  is  upon  the  party  who  relies  upon  the  fraudn- 
lent  ooncealment  of  a  oause  of  aotion  to  take  it  out  of  the  operation  of  tho 
fltatnte:   Wood  v.  WUliams,  142  III.  269;  84  Am.  St  Rep.  79,  and  note. 

AoriONS— Law  amd  Equitt. — Equitable  relief  may  be  granted  ia  a  legal 
action  in  those  states  in  which  law  and  equity  are  administered  by  the  same 
tribunal:  See  note  to  Kirkwood  T.  FhrU  Nat,  Bank,  42  Am.  St  Rep.  692. 

Goal  Mining — Ownbbshif  ur  Land— Strata. — "The  mining  of  ooal 
and  other  minerals  is  constantly  developing  new  questions.  Formerly  a 
man  who  owned  the  surface  owned  it  to  the  center  of  the  earth.  Now  the 
surface  of  the  land  may  be  separated  from  the  different  strata  andemeath 
it,  and  there  may  be  as  many  different  owners  as  there  are  strata":  CkarUerM 
Omik  Coal  Co.  v.  Mellon,  152  Pa.  St  286;  34  Am.  St  Rep.  645,  648;  LilU' 
bridge  v.  Lackatoanna  Coal  Co,,  148  Pa.  St  293;  24  Am.  St  Rep.  644^  and 
monograpbio  note  thereto  showing  the  severability  of  title  to  the  snilaoe  of 
land  and  minerals  therein.  A  locator  working  snbterraneously  into  the  dip 
af  the  vein  belonging  to  another  is  a  trespasser,  and  liable  to  an  aotion  for 
taking  ore:  See  monographic  note  to  McClUUock  Wm  Bryden^  68  Aak  Deo. 
109,  OB  the  right  to  mina. 
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A  Cavo  of  AonoN  dou  not  Exist,  aaleu  there  it  a  penoA  in 
eapable  of  suing,  or  of  being  ined. 

Limitations  of  Actions  in  Cass  of  Dsath.— If  no  eaaeo  of  Mtloii  ao* 
oraed  prior  to  the  death  of  the  party  entitled,  the  statute  of  limitationa 
does  not  commence  to  run  until  administration  is  granted. 

Limitatxons  of  Actions— Ukoutino  Monst  of  iNTnrAm  Afrb  Hb 
Death. — When  one  receives  money  belonging  to  the  estate  of  an  intes- 
tate after  his  death,  and  before  administration  granted,  the  statute  of 
limitations  does  not  run  from  the  date  of  receiving  the  money,  but  from 
the  grant  of  administration. 

Ijhitation  of  Action  BRoconT  bt  an  Administbatob  to  Rioowb 
MoNXT  Paid  by  an  insurance  company  to  a  person  who  had  no  insur- 
able  interest  in  the  life  of  plaintiff's  intestate  begins  to  run  only  from 
the  date  of  the  grant  of  letters  of  administration  to  the  plaintiff  and 
the  right  of  action  is  not  defeated  by  gross  laches  in  taking  out  adjnin* 
istration. 

lasnuNCB — Action  bt  Administrator  to  Rbootbb  Movbt  Paid  io 
Onb  Having  no  Insurablb  Intbrbsi^— Judombkt.— In  an  action  by 
an  administrator  to  recoyer  money  paid,  before  grant  of  admini8trattol^ 
by  an  insurance  company,  to  a  nephew  who  was  named  as  a  beneficiary 
in  a  policy  of  insurance  upon  the  life  of  his  aunt»  and  who  paid  all  the 
premiums  and  assessments  due  under  the  policy.  Judgment  should  be 
rendered  in  favor  of  the  plaintiff  for  the  full  amount  so  paid  by  the 
company,  less  such  premiums  and  assessmenti^  with  legal  interest  from 
the  date  of  payment. 

Assumpsit  to  recover  insurance  money  alleged  to  have  been 
wrongfully  paid  to  defendant.  It  appeared  that  on  Novem- 
ber  lly  1879,  Rebecca  Riner  had  her  life  insured  for  three 
thousand  dollars,  making  George  Riner,  her  nephew  by  mar- 
riagCi  beneficiary  in  the  policy.  He  paid  all  the  fees,  charges, 
and  assessments.  On  November  6,  1880,  Rebecca  Riner 
diedy  and,  in  the  following  March,  George  Riner  received  two 
thousand  one  hundred  and  seventy-one  hundred  dollars  and 
twelve  cents  from  the  insurance  company  in  full  payment  of 
the  policy.  The  deceased  left  surviving  her  a  husband  and 
seven  children,  all  over  age.  On  August  15, 1887,  the  plain- 
tiff took  out  letters  of  administration  on  the  estate.  On 
December  20,  1886,  George  Riner  died,  and  on  August  15, 
1887,  the  defendant  was  appointed  his  administrator.  This 
suit  was  brought  on  August  22,  1889,  eight  jcears  and  four 
months  after  payment  of  the  insurance  money.  There  was 
a  verdict  and  judgment  for  plaintiff  for  three  thousand  five 
hundred  and  seventy-six  dollars  and  sixteen  cents,  being  the 
amount  received  by  George  Riner,  less  the  premiums^ 
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joaents,  etc.,  paid  by  him,  with  lawful  interest  thereon  from 
April  11,  1881.    The  defendant  appealed. 

J.  W.  Moyer  and  J.  W,  Ryon^  for  the  appellant. 

A.  W,  Sehalek  and  Nicholas  Heblich^  for  the  appellees 

^^  Gbebn,  J.  After  a  most  attentive  study  of  the  Teij 
able  argument  of  the  learned  counsel  for  the  appellant  wo 
feel  obliged  to  say  that  we  regard  both  the  questions  discussed 
on  this  appeal  as  settled  and  controlled  by  our  previous  de- 
cisions. Marsteller  v.  Marsieller^  93  Pa.  St  350,  decided  that| 
if  no  cause  of  action  accrued  prior  to  the  death  of  the  party 
entitled,  the  statute  of  limitations  did  not  commence  to  roa 
until  administration  was  granted.  In  the  opinion  Mr.  Jus- 
tice Trunkey  said:  ''  A  cause  of  action  does  not  exist,  unless 
there  be  a  person  in  existence  capable  of  suing  or  of  being 
sued.  When  one  receives  money  belonging  to  the  estate 
of  an  intestate,  after  his  death,  and  before  administration 
granted,  the  statute  runs  not  from  the  date  of  the  receipt,  but 
from  the  grant  of  administration."  The  decision  was  put 
upon  this  broad  ground  and  not  upon  the  special  facts  of 
that  case.  In  AmoU'%  Appeal^  115  Pa.  St.  856,  we  again 
affirmed  this  doctrine,  and  in  other  cases  before  and  since,  and 
the  same  rule  is  held  by  the  English  courts:  Murray  v.  EaU 
India  Co,^  5  Barn,  ft  Aid.  204.  In  this  case  it  was  not  pes- 
sible  that  any  right  of  action  could  have  accrued  during  the 
life  of  Rebecca  Riner,  nor  indeed  until  after  the  money  was 
received  by  George  Riner.  Hence,  when  the  cause  of  action 
did  accrue,  it  could  only  be  to  her  administrator. 

It  must  be  conceded  that  there  was  gross  laches  in  taking 
out  administration,  but  that  circumstance  does  not  seem  suf* 
ficient,  under  the  authorities,  to  defeat  the  right  of  action. 

We  make  this  decision  with  the  greatest  reluctance  and 
only  by  the  sheer  force  of  our  prior  rulings.  But  it  is  intol* 
erable  that  there  shall  be  a  right  of  action  continuing  for  an 
indefinite  time  simply  because  those  who  are  entitled  to  take 
out  administration  neglect  or  refuse  to  do  so,  and  it  is  to  bo 
hoped  that  the  legislature  will  grant  relief  by  extending  the 
statute  of  limitations  to  such  cases  and  providing  that  it  shall 
commence  to«run  from  the  death  of  the  decedent.  This  will 
give  six  years  in  which  to  take  out  letters  before  the  claim 
will  be  barred,  and  that  length  of  time  is  surely  enough. 

On  the  subject  of  the  illegality  of  the  contract  our  decisions 
in  numerous  cases,  beginning  with  QUheri  r.  MooUf  104  Ftu 
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8t  74|  49  Am.  Rep.  570,  and  followed  by  Downey  ▼.  Hoffer^ 
110  Pa.  St.  109,  Rxiik  V.  •»»  KatUrmtvi^  112  Pa.  St.  251,  and 
many  other  cases,  leave  us  no  alternative  but  the  affirmation 
of  the  judgment  of  the  court  below,  except  the  reversal  of  all 
of  them.  This  we  are  unwilling  to  dow 
Judgment  affirmed. 


Statotis  of  LnciTATiov— >ADiawi8TRATiov.— a  Cauu  of  Aonov 
not  bo  iaid  to  have  aooraod  nntil  an  aotion  oan  bo  inatitatod  thoroon:  Cbjif 
^Fwt  Wa^M  ▼.  BamUUm,  182  Ind.  4S7;  82  Am.  St.  Bop.  263.  Statatoo 
of  limitation  begin  to  run  at  the  timo  when  a  oanso  of  aotioo  aoornoo,  and 
thoro  mnst  be  some  person  or  persona  oapable  of  raing  or  being  sued  npon 
the  daim  to  bo  affected  by  the  statute,  in  order  that  it  may  then  begin  to 
mn:  See  note  to  Miller  r.  Surh,  05  Am.  Deo.  594.  Therefore,  when  a 
person  in  favor  of  or  against  whom  a  canse  of  aotion  may  exist  dies  boforo 
the  oanao  of  aotion  aoomes,  the  statute  will  not  begin  to  mn  before  aa 
administrator  of  his  estate  is  appointed;  for  until  that  time  there  is  no  one  to 
sme  on  a  olaim  in  favor  of  the  deoeasod,  or  be  sued  on  a  olaim  against  him. 
Henoe  the  oanso  of  notion  oannot  aoomo  until  that  timo:  See  monographio 
aoU  to  Milkr  ▼.  SnrU,  65  Am.  Deo.  505^  on  tho  sUtato  U  Undtatiooa  agidMl 
ootalo  of  dooedont  boforo  adndnktratioa  granted. 
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Bbadlby  v.  Gabhb8. 

|N  TmmHiiy  27.] 
PATI  m  Fn  om  roB  Lira.— If  the  flnt  taker  «nd«r  m  will  i» 
glT«B  aa  estato  in  fee  or  for  life,  oonpled  with  aa  unlimited  power  of 
dipoeiUon,  the  fee  or  abaolate  estate  Teste  in  the  first  taker,  and  any 
limitation  over  ie  roid.  If  the  power  is  dependent  npon  a  oontingenoy, 
or  definitely  qnalified,  the  estate  of  the  first  taker  is  limited  to  life» 
and  the  remainder  orer  takes  effect. 
Illfm— WoBDS  Cbbatino  Estate  iw  Feb.— Under  the  will  of  a  hnsband 
beqaeathing  all  of  his  property  to  his  widow  "for  her  special  oom* 
fort,  benefit^  and  sapport^"  with  power  to  aell  and  conrey  the  land 
doTisod,  *'if  she  thinks  it  advisable, "  and,  ''if  any  thing  remains  at 
iMr  death,  it  shall  go  to"  specified  remaindermen,  the  widow  takes  an 
Bbsolnte  estate  in  fee^  with  unlimited  power  of  disposition,  and  Am 
limitation  orer  to  the  remaindermen  is  roid,  and  of  no  effect. 

iMcky  is  Sanford^  for  the  oomplainants. 

Oreen  &  Shielda^  W.  M.  Coele^  and  W.  Im  Ledgerwood^  ten 
the  defendants. 

**  W1LKB8,  J.  The  question  before  the  court  in  this  case 
is  the  proper  construction  of  the  will  of  G.  W.  Carnes,  espe- 
eially  the  third  clause  of  the  same.  This  item  is  as  foUowsr 
''I  give  and  bequeath  to  my  wife,  Sarah  J.  Carnes,  all  the 
remaining  property,  both  personal  and  real,  for  her  special 
comfort,  benefit,  and  support.  If  she  thinks  it  advisable  she 
may  sell  and  convey  the  right  of  the  land.  If  any  thing 
remains  at  her  death  it  shall  go  into  the  hands  of  my  execu* 
tor,  and  shall  and  divide  equally  in  half  of  the  proceeds 
between  my  wife^s,  Sarah  J.  Carnes,  brothers  and  sisters^ 
and  the  other  half  shall  be  divided  equally  between  my  own, 
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O.  W.  CarneB,  brothers  and  sisterB,  with  the  exception  of  th» 
heirs  of  Martha  B.  Hill,  and  I  will  them  one  dollar,  and  na 
more.'' 

As  thus  copied  into  the  transcript  the  language  of  th» 
third  clause  is  quite  obscure,  but  counsel  have  treated  the 
clause  as  though  it  read  as  follows:  *'If  any  thing  remains 
at  her  death,  it  shall  go  into  the  hands  of  my  executor  [who- 
shall  sell  the  same],  and  shall  divide  equally  [one]  half  of 
the  proceeds  between  my  wife's,  Sarah  J.  Carnes,  brothere 
and  sisters,  and  the  other  half  shall  be  divided  equally 
between  my  own,  O.  W.  Carnes,  brothers  and  sisters,  with 
the  exception  of  the  heirs  of  '*  Martha  B.  Hill,  and  I  will 
them  one  dollar,  and  no  more.'' 

The  obscurity  in  the  clause  as  copied  into  the  transcript 
doubtless  arises  from  some  clerical  error  in  copying,  and  the 
clause  will  therefore  be  considered  as  counsel  have  treated  it,, 
which  is  doubtless  the  true  copy  of  the  clause,  as  is  shown  ii> 
the  final  decree  construing  the  clause  in  the  court  below. 
The  other  parta  of  the  will  are  not  material  in  this  investi- 
gation. 

The  chancellor  held  that  Sarah  J.  Carnes,  the  wife,  took  ai> 
absolute  estate  in  all  the  property,  both  real  and  personal,, 
devised  in  the  clause  of  the  will  to  her,  and  that  the  devise 
over  was  void  and  of  no  effect,  and  that  the  property,  upon 
the  death  of  said  Sarah  J.,  descended  to  her  heirs,  to  the^ 
exclusion  of  the  heirs  of  the  husband,  G.  W.  Carnes. 

A.  C.  Carnes,  one  of  the  defendants,  and  a  brother  of  the- 
testator,  G.  W*  Carnes,  appealed,  and  it  is  now  insisted  thai 
the  chancellor  erred  in  construing  the  clause  as  he  did. 

G.  W.  Carnes,  the  testator,  died  in  1874,  leaving  his  widow,. 
Sarah  J.,  but  no  children.  Immediately  upon  his  death 
Sarah  J.  went  into  possession  of  the  land  and  personal  prop* 
erty  given  to  her  by  the  will,  used  it  as  her  own,  conveyed  a 
part  of  the  real  estate  devised,  purchased  other  lands,  and 
died  intestate  in  March,  1892,  leaving  no  children. 

Complainants  are  the  brothers  and  sisters  of  Sarah  J. 
Carnes  and  their  descendants,  while  defendants  are  '^  thfr 
brothers  and  sisters  of  George  W.  Carnes  and  their  descend* 
ants. 

There  is  no  difference  between  counsel  as  to  the  general 
principles  of  the  law  applying  to  this  clause  in  the  will,  but,. 
like  the  cases  in  which  the  class  doctrine  is  involved,  the- 
difficulty  is  in  deciding  whether  this  case  falls  within  th» 
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rule  which  gives  the  first  taker  an  absolute  estate  and  ren« 
ders  the  remainder  inoperative  and  void. 

The  general  principle  is  tersely  stated  as  follows:  If  the 
first  taker  is  given  an  estate  in  fee  or  for  life,  coupled  with 
«n  unlimited  power  of  disposition,  the  fee  or  absolute  estate 
vests  in  the  first  taker,  and  the  limitation  over  is  void.  If 
4he  power  is  dependent  upon  a  contingency,  or  if  the  power 
be  definitely  qualified,  the  estate  of  the  first  taker  is  limited 
to  life,  and  the  remainder  over  takes  effect. 

Under  the  first  head  may  be  found  a  large  number  of  caseSi 
of  which  some  are:  Smith  v.  Bell,  Mart.  &  Y.  302;  17  Am. 
Dec.  798;  David  v.  Bridgeman,  2  Yerg.  558;  Davis  v.  Richard* 
son,  10  Yerg.  290;  31  Am.  Dec.  581;  Bean  ▼•  Myers,  1  Cold. 
227;  Davis  v.  WiUiams,  85  Tenn.  661;  Troup  v.  Hart,  7  Baxt, 
188;  Turner  v.  Durham,  12  Lea,  316. 

The  principle  underlying  these  cases  is  that,  in  order  to 
oonstitute  a  valid  remainder  or  executory  devise,  the  first 
taker  must  not  be  given  power  to  defeat  and  extinguish  it  bj 
Bale  or  otherwise  at  his  will  and  pleasure.  It  is  held  that 
this  unlimited  power  of  disposition  must  be  given  by  the 
will,  and  '^  cannot  arise  as  a  mere  incident  to  the  estate 
granted:  Booker  v.  Booker,  5  Humph.  607;  Brown  Y.  Hunt^ 
12  Heisk.  409;  Read  v.  Watkins,  11  Lea,  161. 

Stilly  the  power  of  disposition  may  be  given  not  only  in 
express  words,  but  also  by  words  necessarily  implying  such 
power:  Sevier  t.  Brown,  2  Swan,  112,  116;  Howard  v.  Carusi^ 
109  U.  S.  725;  Jones  y.  Baeon,  68  Me.  34;  28  Am.  Rep.  1; 
BcUlentine  y.  Spear,  2  Baxt.  273.  The  other  class  of  cases  is 
illustrated  in  Deadriek  v.  Armour,  10  Humph.  688;  Pillow  Y. 
Rye,  1  Swan,  185;  Downing  y.  Johnson,  5  Coldw.  229;  lf> 
Oavoek  v.  Pugsley,  1  Tenn.  Ch.  410;  12  Heisk.  689;  Pod  r. 
Pool,  10  Lea,  486;  Jourolnum  v.  Massengale,  86  Tenn.  81. 

In  all  the  cases,  whether  the  will  expressly  gives  a  lilii 
estate  or  simply  uses  words  implying  such  limited  estate, 
the  controlling  question  is,  Does  the  will  give  an  unlimited 
or  only  a  contingent  and  modified  power  of  disposition  to 
the  first  taker? 

In  the  case  of  Deadriek  y.  Armour,  10  Humph.  588-^49 
the  conveyance  was  to  a  trustee  for  a  married  woman,  and  the 
power  was  to  sell,  use,  and  dispose  of  it  as  she  may  think 
fit,  but  by  and  with  the  consent  of  the  trustee. 

In  Pillow  V.  Rye,  1  Swan,  185,  the  gift  was  of  the  use  of  the 
property,  that  is,  its  rents  and  profits,  but,  if  for  any  cause  it 
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became  necessary  for  her  ease  and  comfort  to  use  anj  por- 
tion of  the  principal,  then  it  should  be  done.  The  court 
held  *'  that  the  power  in  this  case  was  contingent  upon  its 
becoming  necessary  for  her  ease  and  comfort. 

In  Downing  y.  Johmony  5  Cold.  229,  it  was  held  that  th« 
life  tenant  had  the  right  to  consume  the  corpus  of  the  estate, 
except  the  land,  if  her  support  and  maintenance,  in  her  dis- 
cretion, require  it,  and  yet  the  devise  over  the  **  balance"  of 
property  on  hand  at  her  death  was  good. 

In  McGavock  v.  Pugsley,  1  Tenn.  Ch.  411,  12  Heisk.  689| 
the  authority  to  sell  was  for  the  convenience  and  support  of 
the  life  tenant  *'  and  our  two  daughters,'*  and  the  chancellor 
held  that  the  power  of  disposition  was  limited,  and  hence  * 
the  limitation  over  was  good. 

With  these  illustrations  of  the  rule  before  us  it  only  re- 
mains to  determine  whether  the  power  of  disposition  in  Mrs. 
Carnes  was  unlimited.  The  property  was  willed  to  her  for 
her  special  comfort,  benefit,  and  support,  **and,  if  she  think 
it  advisable,  she  may  sell  and  convey  the  right  of  the  land.'* 
This  is  equivalent  to  saying  she  may  sell  and  convey  if  she 
wishes  or  wills  to  do  so.  If  she  had  disposed  of  the  land  in 
her  lifetime  can  it  be  doubted  that  the  purchaser  would  have 
taken  a  good  title?  The  language  of  the  devise  over  is:  **  If 
any  thing  remains  at  her  death  it  shall  go,''  etc.  This  must 
necessarily  mean  that  during  her  life  she  could  have  oon- 
sumed  and  disposed  of  it  all. 

In  this  case  the  gift  is  of  a  fee,  and  the  words  ^  for  her 
special  comfort,  benefit,  and  support,"  cannot  **  be  held  to 
curtail  or  limit  such  estate.  It  is  not  a  case  of  a  life  estate 
with  power  of  disposition,  in  which,  it  may  be,  the  rule  will 
be  more  strictly  applied,  as  is  said  in  David  v.  Bridgeman^  2 
Yerg.  576,  note.  Her  power  of  disposition  does  not  depend 
on  the  concurrence  of  a  trustee,  as  in  Deadrick  v.  Armour^ 
10  Humph.  588.  Nor  is  the  power  contingent  upon  its 
becoming  necessary  for  her  ease  and  comfort,  as  in  PiUoit 
▼.  Rye^  1  Swan,  185;  nor  upon  its  being  required  for  her 
support  and  maintenance,  as  in  Dawning  v.  Johnson^  5  Cold. 
229;  nor  upon  the  convenience  and  support  of  the  life  ten- 
ant and  her  daughters,  as  in  McOavoek  v.  Pu^sUy^  1  Tenn.  Ch. 
411.  But  the  power  is  unlimited,  and  to  be  exercised  when* 
ever  she  deems  it  advisable. 

We  are  of  opinion  the  power  of  disposition  was  unlimited 
in  the  first  taker,  and,  this  being  so,  the  remainder  over  was 
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inconBiBtent  with  it,  and  void,  and  the  estate  of  Mrs.  Games 
was  absolute,  and  descended  on  her  death  to  her  heira,  aod 
the  decree  of  the  chanceUor  is  affirmed,  with  costs. 

J&BTAnS^RBM  AIM  DBS  LlMITSD  UPOH  ESTATB  fOB  Lll^  WITH  FOWBE  09 

Sals. — A  power  of  Mle  added  to  a  life  estate  does  not  raise  the  estate  to  a 
fee.  Heuoe,  althongh  a  will  creates  a  life  estate  with  power  to  sell  and  oon- 
voy  the  fee,  it  may  at  the  same  time  limit  a  remainder  after  the  termini* 
tion  of  the  life  esUte:  Ducker  v.  Burnham^  146  IlL  0;  37  Am.  St.  Rep.  1S& 
Bat  in  Bowen  T.  Bmoen,  87  Va.  438.  24  Am.  St.  Bep.  664,  and  OmUm  ▼• 
Oamba,  67  Md.  11,  1  Am.  St.  Rep.  369.  it  Iras  held  that  when  a  will  givee 
the  legatee  therein  an  estate  for  life,  with  power  vo  sell  and  to  possess 
and  enjoy  it  dnring  life  as  if  she  enjoyed  a  fee-simple  estate  therein  with 
remainder  to  certain  specified  remaindermen,  the  legatee  takes  an  estate  ia 
fee  simple  absolute,  and  the  remainder  over  is  7oid  for  repngnan<qr*  Tho 
eases  on  this  snbjeot  are  collected  in  the  note  to  the  latter  case. 

Dbtiss  to  Wits— CoNSTRiroTiON  ot.— If  a  testator  gives  and  derisss  all 
bis  property  to  his  wife,  "to  her  use  and  behoof  forever,"  but  provides  that 
if  any  of  saoh  property  shall  not  be  expended  by  her  during  her  lifetime  it 
shall  be  disposed  of  in  a  manner  designated  in  the  will,  it  does  not  rest  the 
property  absolutely,  but  merely  confers  on  her  a  right  to  use  it  for  her  sup- 
port and  to  dispose  of  it  for  that  purpose,  leaving  whatever  she  has  not  so  dis- 
posed of  to  vest  after  her  death  in  the  persons  provided  in  the  will:  CkoM 
V.  Ladd,  163  Mass.  126;  25  Am.  St.  Rep.  614,  and  note;  Ken  v.  Marrim^ 
163  Mass.  137;  26  Am.  St.  Rep.  616;  to  the  same  effeot  see  Tofflor  v.  BiU^ 
168  Pa.  St  651;  38  Am.  St.  Rep.  857,  and  nets.  Sss^  also^  tlis  aoto  to  XoriiS 
▼.  J^hmt^  23  Am.  St.  Rep.  409. 
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OoBPOBATiOKS— Pbrsonal  Liabiutt  OF  Promotsbs. — A  oomplaint  simply 
alleging  that  the  charter  of  a  corporation  is  void  because  defectively 
acknowledged,  and  that  the  promoters  of  the  oorporation  are  personally 
liable  on  its  contract,  is  insufficient  to  charge  them  personally  on  any 
other  ground,  such  as  that  of  a  partnership  liability  anteoedent  to  ths 
attempted  incorporation. 

OoBPO RATIONS — ^PsBSOKAL  LiABiLiTT  OF  pROMOTBRS.— If  land  IS  purchased 
in  the  name  of  a  oorporation  whose  charter  is  invalid  because  defectively 
acknowledged,  and  if  the  purchase  money  notes  are  signed  by  a  person 
described  as  president  of  such  oorporation,  although  no  formal  ofgani* 
Ration  or  election  of  officers  has  at  that  time  been  made,  such  president 
or  the  other  promoters  of  the  corporation  are  not  personally  liable  for 
such  notes,  especially  when  the  corporation  at  its  first  regular  meeting 
has  approved  the  purchase,  and  the  vendor  has  reoogniied  the  eorpon^ 
tion  as  the  purchaser  in  foreclosure  proceedings. 

Corporations — Liability  op  Promotbrs. — Persons  assuming  to  act  under 
a  corporate  charter,  invalid  because  some  positive  requirement  of  ths 
law  has  not  been  complied  with,  are  liable  as  individuals  for  all  debts 
•anuacted  by  them  in  the  name  of  the  corporation. 


-H 
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CoHanrnnoifAL  Law— InPAiRiiBifT  or  ConTRAcra.— Rbmidial  Statdtiiv 
though  of  a  retrospectiye  nature,  are  valid,  provided  they  do  not  impatf 
oontrmcto  or  disturb  absolute  vestsd  rights,  and  only  go  to  confirm  rights 
already  eiisting  and  in  furtherance  of  the  remedy  by  curing  defectSp 
nnd  adding  to  tlie  means  of  enforcing  existing  obligations. 

OowwiTuriONAL  Law.—Partibs  havs  ho  Vbtkd  Right  in  a  Rule  op  Law 
which  gives  them  an  inequitable  advantage  over  another.  Such  rule 
may  therefore  be  repealed,  and  the  advantage  thereby  taken  away. 

CtoKPORATiONa. — ^LxoiSLATivB  RATIFICATION  of  the  acts  of  an  invalid  cor* 
poratioB  may  not  only  legalise  the  eiistence  of  the  corporation,  and 
nnthorise  it  to  act  in  a  corporate  capacity  thereafter,  bnt  may  also  curs 
the  illegality  of  corporate  acts  performed  before  the  act  of  ratification 
was  passed,  and  render  such  acts  as  valid  as  if  authority  to  perform 
them  had  been  previoasly  granted  by  the  legislature. 

C0KFOBATI0218 — Statutbs  Lboalizimo  EzisTBiicB  OF— Impairment  of  Con* 
TRAOTB.— A  statute  ratifying  the  acts  and  legalising  the  existence  of  a 
corporation  illegally  organized,  thereby  defeating  the  personal  liability 
of  the  incorporators  as  to  a  contract  entered  into  with  the  corporation 
before  its  existence  is  thus  legalized,  does  not  impair  any  contract  ob« 
ligation  of  the  parties  to  such  contract. 

Constitutional  Law  —  Impairment  of  Ck>NTBA0T8.  —  A  statute  which 
facilitates  the  intention  of  the  parties  to  b  contract  by  giving  it  valid* 
ity  never  impairs  its  obligation  nor  divests  nor  impairs  any  vested  rights 
thereunder. 

CoRPORATioMs— Estoppel  of  CRSDrroRS  to  Dent  Liabilitt  of. — Creditors 
of  a  defectively  organised  corporation  who  have  sold  it  land  and  taken 
its  purchase  money  notes  therefor  are  estopped  from  denying  its  liabil* 
ity,  and  from  holding  the  incorporators  personally  liable  on  such  notes^ 
if,  for  more  than  five  years,  and  until  after  the  corporate  existence  and 
contracts  have  been  legalised  by  statute,  such  creditors  have  recognised 
the  notes  as  corporate  obligations  by  attempting  to  enforce  them  against 
the  corporation. 

Corporations— Stock  as  Trust  Fund. — ^The  capital  stock  of  b  corporatioo 
is  a  trust  fund  for  the  payment  of  corporate  debts,  and,  in  case  of  the 
insolvency  of  the  corporation,  subscribers  are  liable  to  coi-porate  cred* 
itors  for  unpaid  subscriptions,  so  far  as  required  for  the  satisfactioii  of 
corporate  liabilities. 

Corporations— Stock  as  Trust  Fund.— Under  the  Tennessee  statute  all 
unpaid  corporate  stock,  whenever  subscribed,  is  a  trust  fund  for  the 
payment  of  all  corporate  debts,  whether  created  before  or  subsequent 
to  such  stock  subscriptions. 

Corporations— CoNTRAcrs  of — Prrbumption. — ^A  contract  whereby  a  cor* 
poration  receives  needed  property  in  the  payment  of  stock  subscription 
is  presumed,  in  the  first  instance,  to  be  valid  and  binding  npon  all  par* 
ties  concerned)  and  must  stand  as  made,  and  operate  as  intended,  until 
impeached  by  appropriate  pleading  and  proof. 

/.  T.  &  J.  K.  Shields,  White  <k  Martin,  and  Fickle  &  IWimt^ 
for  the  complainants. 

A%dre\D%  &  Barton,  Wathine  &  Bogle,  Cook,  Fratier  &  Swa» 
ifiey,  Barr  &  McAdoo,  and  NM  W.  Caruthere,  for  the  defend* 
Anta. 
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^'^  Caldwell,  J.  This  is  a  suit  by  vendors  of  real  estate 
to  collect  balance  of  purchase  money  remaining  unpaid 
after  enforcement  of  vendors'  lien,  by  resale  of  the  land  and 
application  of  proceeds.- 

On  February  8, 1887,  Mrs.  Anna  N.  Watkins,  a  widow  lady, 
and  her  daughter,  Miss  Alice  M.  Watkins,  in  consideration  of 
$1,000  to  them  paid,  executed  to  Charles  A.  Lyerly,  presip 
dent  of  the  East  End  Land  Company,  an  option  on  their 
farm  of  190  acres  of  land,  near  Chattanooga,  ^**  Tennessee. 
By  the  terms  of  the  option  the  ladies  bound  themselves  to 
execute  to  said  Lyerly,  '*or  his  indorsee"  of  the  option,  a 
warranty  deed  to  said  land,  if  said  Lyerly  ''or  his  indorsee** 
should,  within  twenty-five  days  thereafter,  pay  to  them, 
$35,000  in  cash,  and,  further,  execute  to  them  five  several 
promissory  notes  for  $18,000  each,  due  respectively  at  one, 
two,  three,  four,  and  five  years,  ''  with  interest  from  date  at 
six  per  cent,  payable  semiannually,  and  secured  by  a  yen* 
dors'  lien  on  the  land." 

On  February  28th  (the  day  the  option  expired)  the  direct- 
ors  of  the  East  End  Land  Company,  in  regular  meeting, 
decided  that  their  company  would  not  purchase  the  land, 
and,  upon  motion  regularly  made  and  carried,  directed  thai 
the  option  *'be  transferred  to  another  company,  or  purchas- 
ers," preferring.the  stockholders  of  the  East  End  Land  Com* 
pany. 

On  the  same  day  Charles  A.  Lyerly  paid  to  J.  A.  Caldwell^ 
agent  and  attorney  for  the  vendors,  $8,500,  as  a  part  of  the 
cash  payment  for  the  land.  A  few  days  later,  on  March  7, 
1887,  he  made  a  still  larger  payment  to  the  same  person,  and 
ten  days  thereafter  he  paid  the  balance,  taking  a  receipt  in 
the  words  and  figures  following: 

^$10,350.00.  Received  of  Chas.  A.  Lyerly,  ten  thousand 
three  hundred  and  fifty  dollars  ($10,350),  balance  cash  pay- 
ment on  his  purchase  of  our  Oakland  farm  in  Ninth  and 
Seventeenth  Districts,  upon  the  ^'^  terms  and  conditione 
mentioned  in  our  contract,  dated  fifth  (5)  February,  1887. 
Deed  to  be  made  as  therein  stipulated,  upon  the  request  of 
said  Lyerly  or  his  assignee.  This  the  seventeenth  of  M^r^h^ 
1887.  [bionsd]       Mrs.  A.  N.  Watkins, 

**  Alice  M.  WatkinSi 
••  By  J.  A.  Caldwell,  Agent** 

On  the  day  this  last  payment  was  made  the  persons  who 
had  decided  to  organise  *'  another  company"  to  purchase  tbo 
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land,  and  who  had  furnished  Ljerly  the  money  with  which 
to  make  the  cash  payment  of  $35,000,  procured  the  same 
Mr.  Caldwell  to  draft  a  charter  for  such  other  company,  the 
latter  to  be  known  as  the  Clifton  Hill  Land  Company.  The 
charter  was  drawn  as  desired  and  signed  by  six  incorpora* 
tors  on  that  day.  It  was  acknowledged  on  March  22, 1887^ 
recorded  March  24,  1887,  filed  for  registration  with  the  secre- 
tary of  state  March  28, 1837,  and  thereafter  finally  registered 
in  the  register's  office  of  Hamilton  county,  where  the  corpo» 
ration  was  to  have  its  chief  business  office,  on  March  80, 
1887. 

Charles  A.  Lyerly,  the  owner  of  the  option,  assigned  or 
transferred  it  to  the  Clifton  Hill  Land  Company,  and  on  the 
fourteenth  day  of  April,  1887,  the  vendors,  in  pursuance  of 
the  terms  of  the  option,  executed  a  deed,  whereby  they  con* 
veyed  the  land  to  the  said  company  as  his  **  indorsee"  or 
**  assignee."  The  notes  were  made  to  run  from  the  first  day 
of  March,  1887,  though  dated  April  14,  1887.  Bxcept  ^** 
aa  to  date  of  maturity,  the  notes  were  the  same.  The  one 
maturing  first  is  in  the  following  words: 

**  Chattanooga,  Tbnn.,  April  14, 1887. 

^^On  first  March,  1888,  next  after  date,  we  promise  to  pay 
to  Mrs.  Anna  N.  Watkins  and  Miss  Alice  M.  Watkins,  or 
€^4er,  eighteen  thousand  dollars,  value  received,  with  inter* 
est  at  6  per  cent  per  annum  from  March  1,  1887,  payable- 
semiannually. 

**This  note  is  given  for  part  consideration  for  and  its  pay* 
ment  is  secured  by  a  vendors'  lien  on  the  following  real  estate- 
•  .  •  •  described  in  deed  of  this  date.  If  necessary  to  resort 
to  law  to  enforce  the  payment  of  this  note  or  protect  the 
security  for  its  payment,  we  agree  to  pay  all  costs  of  necee* 
lary  litigation,  together  with  a  reasonable  attorney's  fee. 

«"  $18,000.00.  [signed]    B.  Watkins, 

^  President  Clifton  Hill  Land  Company.'' 

Mr.  E.  Watkins,  whose  name  appears  upon  the  notes,  wae 
one  of  the  incorporators,  and  it  was  understood  between  him. 
and  his  associates  that  he  should  be  the  president  of  the  com*^ 
pany  though  no  organization  was  in  fact  effected  by  the  elec- 
tion of  officers  until  the  9th  of  June,  1887,  at  which  time 
he  was  elected  president. 

E.  Scott  was  elected  secretary  and  treasurer  of  the  Cliftoa 
Hill  Land  Company  at  the  same  time,  and  thereafter,  in 
September  and  November,  he,  aa  such  officer,  paid  to  the 
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▼endore  $2,700,  the  first  semianniial  interest  "*  on  said  five 
purchase  money  notes.  These  payments  were  made  to  J.  A. 
Caldwell,  and  receipted  for  by  him  as  agent  and  attorney. 

On  April  9,  1889,  the  principal  of  two  of  the  purchase 
money  notes  being  then  due  and  unpaid,  the  vendors  filed 
their  bill  against  the  Clifton  Hill  Land  Company  and  K 
Watkins,  to  enforce  their  vendors'  lien,  B.  Watkins  being 
made  a  party  for  the  reason  simply  that  his  name  appeared 
upon  the  notes.  He  demurred  to  the  bill  because  it  con- 
tained  no  allegation  whereon  he  could  be  charged  with  per- 
sonal liability.  His  demurrer  was  sustained,  and  the  bill 
was  dismissed  as  to  him. 

Thereafter,  on  the  19th  of  March,  1890,  the  vendors  and 
W.  8.  Shields,  who  had  intermarried  with  Miss  Alice  M. 
Watkins,  filed  a  supplemental  bill,  whereby  they  sought  to 
hold  the  incorporators  of  the  Clifton  Hill  Land  Company 
personally  liable  for  the  balance  of  purchase  money  that 
might  remain  unpaid  after  exhaustion  of  the  land,  upon  the 
alleged  ground  that  the  charter  obtained  by  them  was  in* 
valid,  and  that  their  attempted  incorporation  thereunder  was, 
as  a  consequence,  ineffectual. 

Pending  these  bills  the  Clifton  Hill  Land  Company  filed 
a  bill  against  the  vendors  and  others,  seeking  to  rescind  the 
sale  of  the  land  to  that  company,  on  account  of  alleged  fraud 
and  deceit  practiced  in  the  sale  of  the  land.  This  bill  was 
answered,  and  all  charges  of  fraud  and  deceit  were  denied. 
Of  this  last  bill  it  need  only  be  further  ^'^  said  at  this 
place  that  it  was  dismissed  upon  final  hearing;  and,  from  the 
decree  of  dismissal,  there  has  been  no  appeal  or  writ  of  error. 

In  the  progress  of  the  litigation  the  vendors  voluntarily 
dismissed  their  supplemental  bill,  so  far  as  it  sought  ^*any 
personal  relief  or  recovery  against  the  individual  defendants, 
but  no  further  or  otherwise.''  And,  upon  the  hearing  of  the 
case  as  it  then  stood,  decree  was  rendered  against  the  Clif- 
ton Hill  Land  Company  for  the  balance  of  unpaid  purchase 
money,  attorney's  fees,  etc.,  and  the  master  was  directed  to 
sell  the  land  in  satisfaction  thereof,  unless  the  amount  due 
should  be  paid  into  court  within  a  time  named.  The  money 
was  not  paid,  and  the  land  was  sold,  and  purchased  by  tha 
original  vendors,  at  the  price  of  $47,000.  The  sale  was  oon* 
firmed,  and  title  divested  and  vested. 

From  these  decrees  the  Clifton  Hill  Land  Company  ap> 
pealed  to  this  court. 
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The  case  was  considered,  and  the  decree  below  affirmed, 
fipon  grounds  appearing  in  the  opinion  of  this  court  reported 
in  91  Tennessee,  at  pages  683  to  692,  inclusive. 

On  March  1, 1892,  while  the  appeal  in  that  cause  was  still 
pending,  W.  S.  Shields  and  his  wife,  formerly  Miss  Alice  M. 
Watkins,  and  her  mother,  Mrs.  Watkins,  commenced  the 
present  proceeding  by  what  the  pleader  termed  **an  original 
bill  in  the  nature  of  a  supplemental  bill,"  to  establish  per- 
sonal ^'^  liability  upon  E.  Watkins  and  various  other  de- 
fendants, and  to  collect  from  them  individually  the  balance 
alleged  still  to  be  due  on  the  decree  rendered  against  the 
Clifton  Hill  Land  Company  under  the  vendor's  bill. 

In  an  amended  and  supplemental  bill,  filed  by  the  same 
parties  on  February  3,  1893,  they  allege  that  the  said  bal- 
ance, as  ascertained  by  decree  of  this  court  in  the  other  case, 
is  $77,916.60;  and  that  an  execution  has  been  issued  for  the 
eame  and  returned  nuUa  bona.  The  grounds  upon  which 
individual  liability  is  claimed  on  the  one  hand  in  these  bills, 
and  denied  on  the  other  hand  in  the  answers  thereto,  will 
properly  appear  hereafter.  At  this  point  it  is  sufficient  to 
say  that  each  and  every  defendant,  except  the  Clifton  Hill 
Land  Company,  strongly  denies  his  liability  upon  any  ground, 
and  that  the  chancellor,  with  the  pleadings,  proof,  and  decrees 
in  all  the  cases  herein  mentioned  before  him,  deemed  the 
defenses  good,  and  therefore  dismissed  these  bills.  Com- 
plainants have  appealed  and  assigned  errors. 

The  first  assignment  of  error  is  as  follows:  ^*The  court 
erred  in  refusing  to  hold  the  said  individual  defendants  who 
composed  the  syndicate,  or  partnership,  liable  for  the  bal- 
ance due  complainants  on  the  purchase  price  of  said  lands. 
The  notes  given  therefor  were  those  of  the  partnership,  and 
not  the  notes  of  the  corporation.  They  antedate  the  corpora* 
tion.'» 

This  assignment,  and  the  argument  in  support  of  ^*'  it| 
are  based  upon  the  contention  that  the  incorporators  of  the 
Clifton  Hill  Land  Company,  and  their  associates,  werCi  in 
the  first  instance,  partners  under  that  name,  and  that  as 
such  they  purchased  the  land  and  gave  notes  for  the  pur- 
chase money  before  incorporation,  and,  in  doing  so,  became 
individually  liable  for  the  purchase  price.  If  this  conten- 
tion be  true  as  to  the  facts  of  the  case  it  is  also  true  as  to 
the  legal  result,  nothing  else  appearing. 

**  It  is  well  settled,"  says  Judge  Wright,  *^  that  where  an 
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MsooiatioD,  which  has  existed  as  a  mere  copartnershipi  be- 
comes incorporated,  and  the  corporation  then  accepts  an 
assignment  of  all  the  property  of  sach  association,  for  the 
purpose  of  carrying  out  their  object,  they  are  primarily  and 
jointly  and  severally  liable  for  all  the  debts  incurred  before 
the  act  of  incorporation.  In  such  a  case  the  responsibility 
of  the  corporation  for  contracts  previously  made  with  the 
association  does  hot  become  substituted  so  as  to  exempt  the 
members  from  individual  liability,  and  it  does  not  change 
the  case  that  the  members  of  the  company  had  it  in  view 
to  procure  a  future  act  of  incorporation  when  it  was  formed  '*: 
Broyles  v.  McCoy^  5  Sneed,  603. 

But  these  complainants  can  have  no  relief  upon  that  view 
of  the  case,  because  neither  alleged  in  the  pleadings  nor 
established  by  the  proof. 

It  is  true  that  ^  when  the  language  of  a  bill  is  susceptible 
of  a  limited  or  enlarged  construcaon  as  to  its  object  and 
extent  of  relief  sought,  but  the  subsequent  ^"  proceedings 
show  that  the  complainant,  the  court,  and  the  defendant  con* 
strued  the  words  in  the  enlarged  sense,  that  meaning  will 
be  considered  as  the  one  intended ":  Brandon  v.  Masofi^  1 
Lea,  616. 

That  rule,  however,  will  not  save  the  present  case  on  the 
point  made  in  the  first  assignment  of  error.  The  bills  pro- 
ceed upon  two,  and  only  two,  distinct  and  alternate  grounds 
of  personal  liability:  1.  Because  the  attempt  to  incorporate 
was  ineffectual;  and  2.  Because,  if  effectual,  subscriptions  to 
stock  have  not  been  fully  paid.  The  proposition  of  liability 
upon  any  other  ground  is  not  advanced  in  either  of  the  bills. 
Those  parts  of  the  very  lengthy  original  bill  most  directly  in 
point  are  the  following:  "Complainants  are  informed,  and 
upon  such  information  charge,  that  the  defendant,  Clifton 
Hill  Land  Company,  was  intended  to  be  chartered  and  or» 
ganized  as  a  corporation  under  the  act  of  1876  and  amend- 
atory acts  of  the  Tennessee  legislature.  A  charter  wae 
attempted  to  be  obtained  on  March  80, 1887|  and  is  in  sub* 
stantial  compliance  with  said  act,  except  that  the  signaturea 
of  the  persons  applying  for  the  charter  to  the  same  were 
acknowledged  before  W.  Q.  McAdoo,  Jr.,  a  notary  publiOp^ 
instead  of  the  county  court  clerk,  as  then  required  by  law. 

"  Whether  said  defendant  is  a  corporate  body,  under  which 
its  promoters  can  escape  personal  liability,  or  a  partnership^ 
these  complainants  submit  to  the  wisdom  and  decision  of  tht 


KoY.  1894.]    Shields  v.  Clifton  Hill  Land  Ca  707 

learned  court,  and,  in  view  of  the  uncertainty  attending  l^ 
solution  of  this  question^  ^'^  ask  to  be  allowed  to  file  its  biB 
in  a  double  aspect,  as  more  fully  set  forth  hereafter. 

^The  charter  members  of  said  defendant  company  ar^ 
defendants  E.  Watkins,  E.  Scott,  I.  Noa,  Jaa.  8.  Pinkard;. 
8.  W.  Divine,  and  Jno.  A.  Hart,  now  deceased. 

^'Acting  upon  the  supposition  that  they  had  a  valid  char* 
ter,  the  promoters  and  projectors  of  the  Clifton  Hill  Land 
Company  fixed  its  capital  stock  at  $250,000,  divided  into 
2,600  shares  of  the  par  value  of  $100  each,  and  opened  book* 
for  stock  subscription.  The  stock  was  all  subscribed,  officer* 
elected,  and  all  steps  taken  necessary  to  fully  organise  and 
equip  a  corporate  body  for  business.  The  officers  elected 
were  as  follows:  Defendant  B.  Watkins,  president;  L  Noa^ 
ldce-president;  and  E.  Scott,  secretary  and  treasurer.  Th* 
$260,000  of  stock  was  subscribed  for  by  the  following  persons^ 
as  shown  by  the  minute-book  kept  by  the  secretary  and 
treasurer,  Scott: 

VAIII  NO.  SHARli  AMOVirr 

Jno.  A  Hart 290  $25,00a 

W.  P.  Richardsoo 600  60,000 

&  Watkias 260  26,000 

T.  a  Catchings 260  25,000 

LNoa 260  26,000 

&  Soott 250  26,000 

H.A6a88iok 260  25,000 

LitUa&Brown 260  26,000 

Jaa.  a  Pinkard 260  26,000 

Making  in  all $250,000 

Again:  ^Complainants  are  advised  and  insist  that  ^'^  the* 
defendant,  Clifton  Hill  Land  Company,  at  the  time  it  becams 
indebted  to  complainants,  was  not  a  valid  and  legal  corpo*' 
ration,  by  reason  of  having  its  charter  defectively  acknowL^ 
edged,  the  acknowledgment  having  been  taken  before  • 
notary  public,  instead  of  the  county  court  clerk,  as  the  lair 
at  that  time  required;  and  that  said  Clifton  Hill  Land  Com* 
pany  was  a  voluntary  association,  and  that  all  those  who  were: 
interested  in  the  same  and  agreed  to  take  stock  therein  arer 
liable  to  complainants  individually  and  personally,  each  for 
the  entire  amount  of  the  notes  heretofore  sued  upon,  as  bercb- 
inbefore  stated. 
)  *^  Complainants  are  further  advised  and  insist  that  com* 

plainants'  rights  having  been  acquired  and  vested  when  said 
notes  were  executed,  in  the  year  1887,  that  the  subsequeni 
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act  of  the  legielatare,  attempting  to  legalise  eorporationt 
whose  charters  were  acknowledged  before  notaries  publie» 
oould  not  affect  rights  then  Tested,  and,  regardless  of  the 
effect  of  said  act  upon  the  rights  acquired  subsequent  to  its 
passage,  said  act  could  in  no  way  affect  or  disturb  complain* 
ants'  vested  rights  to  hold  said  projectors  of  said  corporation 
as  partners  personally  liable  upon  such  notes;  and  complain- 
ants  ask  that  said  defendant  stock  subscribers  hereinbefore 
named  be  held  personally  liable  for  the  balance  due  upon 
the  decree  hereinbefore  left  unpaid  after  crediting  the  net 
amount  received  from  the  sale  of  the  190  acres  of  land. 
But  if  complainants  are  mistaken  in  this  position,  and  said 
defendant  company  is  a  valid  corporation,  ^^  and  must 
be  treated  as  such  in  these  proceedings,  then  complainants 
insist  that  said  defendant  stockholders  hereinbefore  men- 
tioned are  liable  to  them  upon  their  various  and  sundry 

stock  subscriptions Said  company,  as  its  name  indi 

cates,  was  a  land  company,  organized  for  the  purpose  of 
speculating  in  real  estate,  having  for  its  object  the  buying  of 
large  bodies  of  land  and  subdividing  the  same,  and  selling  it 
off  into  lots  and  blocks  at  an  advanced  price." 

These  allegations,  briefly  stated,  are  that  the  charter  of 
the  Clifton  Hill  Land  Company  was  invalid  because  defect- 
ively acknowledged,  and  that  the  defendants  are,  therefore, 
personally  liable  for  the  company's  debts;  and,  in  the  alter- 
native, that,  if  it  should  be  adjudged  valid,  then  defendants 
are  personally  liable  for  unpaid  stock.  Whether  they  were 
liable  upon  the  one  ground  or  the  other  complainants,  filing 
their  bill  **in  a  double  aspect,"  are  pleased  to  ^^submit  to  the 
wisdom  and  decision  of  the  learned  court.''  That  the  com- 
plainants themselves  so  understood  their  original  bill  is  fur« 
ther  shown  by  the  face  of  the  amended  and  supplemental  bilL 
In  the  latter  bill,  among  other  things,  they  say:  *'Said  orig- 
inal bill  further  charged  that  the  defendant  company  had 
attempted  to  procure  a  charter  of  incorporation  under  the 
laws  of  Tennessee,  pursuant  to  the  provisions  of  the  act  of 
1875  and  amendatory  acts,  but  that  the  acknowledgment  of 
the  charter  was  had  before  a  notary  public,  and  ''^  not  the 
clerk  of  the  county  court,  as  the  law  required;  and  the  ques- 
tion of  the  legality  of  said  charter  was  submitted  to  the  court, 
the  bill  being  brought  in  two  aspects:  1.  To  hold  the  pro- 
jectors of  the  said  Clifton  Hill  Land  Company  personally 
liable  in  the  event  it  was  ascertained  that  the  attempted  oo^ 
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poration  was  illegal;  and  2.  To  hoLl  them  liable  as  stock* 
holders  for  non-paid-up  stock  in  the  event  the  Clifton  HiU 
Land  Company  was  ascertained  to  be  a  body  corporate." 

The  theory  of  partnership  or  syndicate  liability,  otherwise 
than  as  the  legal  result  of  a  futile  effort  at  incorporation,  is 
not  put  forth  in  either  of  the  bills.  The  answers  did  not 
enlarge  the  scope  of  the  bills  themselves.  Their  denials  of 
personal  liability,  though  in  the  broadest  language,  are  to  be 
applied  only  to  the  grounds  upon  which  such  liability  was 
charged  in  the  bills. 

If  it  were  conceded,  however,  that  the  bills  state  facts  suf* 
ficient  to  charge  defendants  with  personal  liability  as  part- 
ners in  the  purchase  of  the  land,  prior  to  a  grant  of  the 
charter,  and  without  reference  to  its  validity  or  invalidity 
the  result  would  still  be  the  same,  upon  this  branch  of  the 
case;  for  the  reason  that  the  proof  introduced  fails  to  show 
that  the  land  was  so  purchased. 

Undoubtedly  some  of  the  defendants,  who  were  stockhold* 
ers  in  the  East  End  Land  Company,  contemplated  the  pur* 
chase  of  this  land,  in  some  form,  from  the  time  that  company 
declined  to  buy  iL  The  ^^  idea  among  them  was  to  find 
ten  men  who  were  willing  to  become  equally  interested  in 
the  matter.  Nine  were  found,  and  one  of  them  agreed  to 
take  a  double  part  They  accordingly  furnished  to  Charles 
A.  Lyerly,  in  three  installments,  $35,000,  with  which  he  made 
the  cash  payment.  At  first  there  was  no  distinct  agreement 
or  understanding,  even  among  those  parties  themselves, 
and  much  less  with  Mrs.  Watkins  and  her  daughter,  as  to 
the  form  in  which  the  purchase  should  be  made,  or  who 
should  become  the  owner  of  the  land,  receive  the  deed,  and 
make  purchase-money  notes.  It  was  soon  determined,  how* 
ever,  that  a  corporation,  to  be  organized  and  known  as  the 
Clifton  Hill  Land  Company,  should  be  the  purchnser;  and, 
on  the  day  the  last  installment  of  the  $35,000  was  paid  to  the 
agent  and  attorney  of  the  vendors,  he  was  apprised  of  that 
fact,  and  employed  to  prepare  the  charter,  which  he  did  with* 
out  delay.  The  charter  was  signed,  acknowledged,  filed  with 
the  secretary  of  state,  and  then  finally  registered,  with  his  cer« 
tificate  attached.  Assuming  all  of  those  steps  to  have  been 
regular,  as  they  were  unquestionably  intended  and  supposed 
by  all  parties  to  be,  the  formation  of  the  company  as  a  body 
politic  was  then  complete;  and  its  validity  as  such  oould  not 
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thereafter  be  collaterally  questioned:  Milliken  and  Ventreei^ 
Code,  1693. 

Soon  thereafter  the  Clifton  Hill  Land  Compary,  as  the 
assignee  of  Lyerly,  completed  the  parohase  of  the  land,  by 
taking  a  deed  thereto,  and  executing  notes  for  the  niipaid 
fKtcehase  money.  The  vendors  ^**  never  thought  of  the 
ctine  promoters,  if  they  be  termed  such,  as  their  vendees. 
They  were  not  concerned  as  to  who  the  purchaser  should  be. 
All  they  wanted  was  to  have  the  terms  of  the  option  com* 
pUed  with,  for  their  own  security;  and  whether  that  should 
be  done  by  Lyerly  or  by  another  as  his  assignee  of  the  option 
was  a  matter  of  indifierence  to  them.  They,  in  fact,  sup- 
posed, as  they  repeatedly  say  in  their  depositions,  that  the 
Bast  End  Land  Company  was  their  vendee.  This  supposi- 
tion on  their  part  was  no  doubt  due  to  the  fact  that  Lyerly, 
the  holder  of  the  option,  was  president  of  that  company. 
Certain  it  is  that  they  did  not  think  they  were  selling  to  a 
mere  partnership  or  syndicate,  and  that  they  did  not  rely 
upon  the  personal  liability  of  these  defendants  as  original 
j)urcha8ers. 

Mr.  Caldwell,  their  agent  and  attorney,  who  represented 
them  intelligently,  faithfully,  and  honestly,  from  first  to  last, 
in  this  whole  matter,  and  who  was  conversant  with  all  the 
important  stages  of  the  transaction,  had  no  thought  that 
these  defendants  were  purchasing  the  land  and  assuming  to 
pay  for  it,  either  as  a  copartnership  or  as  individuals.  He 
Sknew  that  the  Clifton  Hill  Land  Company,  but  recently 
incorporated,  was  in  fact  the  real  purchaser  and  vendee. 
He  wrote  the  charter  with  that  fact  in  view,  and  subse* 
<j[uently  drafted  the  deed  and  purchase-money  notes.  The 
«iame  **  Clifton  Hill  Land  Company"  was  used  for  the  first 
time  in  the  charter;  and  there  was  no  prior  copartnership  or 
syndicate  ^^  by  that  name.  The  vendors,  by  the  terms  of 
the  option,  as  has  already  been  seen,  bound  themselves  to 
<;onvey  the  land  to  Lyerly  ''or  his  indorsee,"  whoever  or 
whatever  that  might  be.  Prior  to  the  final  registration  of  the 
charter  of  the  Clifton  Hill  Land  Company  all  business  with 
respect  to  the  option  and  the  land  was  transacted  with  Lyerly, 
SB  the  owner  of  the  option  and  purchaser  of  the  land.  He 
made  the  cash  payment  and  took  receipts  for  the  difierent 
installments  thereof,  in  his  own  name.  In  the  last  of  these 
receipts  the  vendors  referred  to  the  sale  as  *^his  purchase'' 
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add  again  stated,  that  they  would  make  a  deed  to  him  '^or 
his  assignee." 

After  the  grant  of  its  charter  the  vendors  dealt  with  the 
Clifton  Hill  Land  Company  as  Lyerly's  assignee.  They  con- 
veyed the  land  to  it,  and  received  its  notes  for  nnpaid  pur* 
chase  money.  Only  Lyerly,  the  person  to  whom  the  option 
had  been  granted,  and  the  Clifton  Hill  Land  Company  (his 
assignee)  were  known  in  any  of  the  writings  with  respect  to 
the  land  or  the  purchase  price  thereof.  Before  the  time  came 
to  make  the  deed  Lyerly  was  on  one  side  of  the  contract 
and  the  vendors  on  the  other.  After  that  time  the  Clifton 
Hill  Land  Company,  Lyerly's  assignee,  was  on  one  side  of 
the  contract  and  the  vendors  on  the  other.  In  view  of  the 
terms'  of  the  option  only  Lyerly  **or  his  indorsee"  could 
properly  have  been  thought  of  as  vendee.  Only  he  *^or  his 
indorsee"  could  lawfully  '^^  have  demanded  and  received  a 
deed  to  the  land.  There  was  no  room  for  any  intermediate 
purchaser.  Lyerly  assigned  the  option  to  the  Clifton  Hill 
Land  Company  as  a  corporation,  not  as  a  syndicate  or  co- 
partnership, and  the  vendors  conveyed  their  land  to  it  and 
took  its  notes  for  unpaid  purchase  money  in  the  same  way. 
Though  the  assignment  by  Lyerly  and  the  signature  to  the 
purchase-money  notes  fail  to  characterize  the  Clifton  Hill 
Land  Company  as  a  corporation  in  so  many  words,  and 
though  the  deed  to  the  land  has  been  lost,  so  that  its  exact 
language  cannot  be  known,  it  is  conclusively  shown  by  other 
proof  that  the  name  was  used  in  those  instruments  as  that 
of  a  corporation,  and  not  otherwise.  There  was  no  voluntary 
company  or  copartnership  or  association  by  that  name. 
Besides  the  other  proof  on  the  subject  the  signature,  "E. 
Watkins,  President  Clifton  Hill  Land  Company,  of  itself 
indicates  a  corporate  contract,  and  suggests  corporate  rather 
than  personal  liability:  Case  Mfg.  Co.  v.  Soxman^  188  U.  S. 
487. 

Mr.  Cook,  citing  that  case,  says:  **  The  corporation  alone  is 
liable  where  its  note  was  given  in  fulfillment  of  a  contract 
entered  into  in  its  name,  although  such  contract  was  prior  to 
its  incorporation:  Cook  on  Stocks  and  Stockholders^  sec.  707, 
p.  1046. 

At  the  first  formal  meeting  of  the  stockholders  of  the  Clif- 
ton Hill  Land  Company  on  June  9,  1887,  after  the  election  of 
officers  and  capitalization  on  the  same  day,  the  following 
action  was  taken:  ''On  ^^  motion  of  John  A,  Hart  it  was 
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resolved  that  this  company  buy  from  the  original  purohasen 
of  the  Watkins  farm  all  their  interest  therein,  and  pay  them» 
in  paid*ap  stock  of  this  company,  the  sum  of  $260,000,  and 
assame  their  liability  of  $90,000  due  to  Mrs.  Watkins,  th* 
original  vendor/* 

This  minute  entry  is  said  to  afford  ^  nnequivocal  evidence'^ 
that  the  notes  given  to  the  vendors  of  the  land  were  the  notes 
of  a  *'  syndicate.'*  Such  would  seem  to  be  true  if  that  were  all 
the  evidence,  on  the  point,  but,  in  the  light  of  the  other  evi* 
dence  in  this  record,  it  cannot  be  so.  The  object  of  the 
motion,  judged  by  the  other  writings  and  proof,  to  which  ref* 
erence  has  already  been  made,  must  have  been  simply  to 
formally  approve  the  purchase  already  made  for  the  corpo> 
ration,  and  to  provide  for  the  issuance  of  stock  to  those  who 
had  furnished  money  with  which  to  make  the  cash  payment* 
The  language  used  is  not  the  most  appropriate  for  the  ac- 
complishment of  such  an  end,  still,  that  must  have  beeo 
the  purpose. 

Treating  the  organisation  as  not  entirely  complete  when 
the  deed  was  made  to  the  Clifton  Hill  Land  Company,  and 
the  notes  executed  by  it,  approval  or  disapproval,  and  com* 
pensation  to  those  who  had  advanced  the  $35,000,  were  the 
only  questions  with  respect  to  the  purchase  of  the  land  that 
could  have  been  open  for  the  consideration  of  the  stockholders 
when  that  motion  was  made  and  carried.  At  the  most  the 
stockholders  then  had  power  only  to  say  ^^'  that  they  would, 
or  that  they  would  not,  ratify  what  had  previously  been  done 
for  the  corporation,  and  in  its  name.  Whatever  they  may 
have  intended,  they  could  not  have  changed  the  fact,  other* 
wise  abundantly  established,  that  the  land  was  in  reality 
purchased  in  the  corporate  name. 

Moreover,  after  the  9th  of  June,  as  before,  all  parties  treated 
the  notes  previously  executed  as  the  obligations  of  the  corpo* 
ration.  The  vendors  continued  to  hold  the  notes,  received 
interest  on  them  from  time  to  time  from  the  corporation 
through  Scott,  its  secretary  and  treasurer,  and,  after  maturity 
and  default,  filed  their  bill  against  the  corporation  as  pur- 
chaser of  the  land  and  maker  of  the  notes;  sold  and  repur- 
chased the  land,  and,  after  application  of  proceeds,  obtained 
decree  for  balance  against  the  corporation  alone. 

Though  not  expressly  so  called  in  the  bill  and  decrees  in 
that  cause,  it  is  en^rely  manifest  that  the  Clifton  Hill  Land 
Company  was  proceeded  against  as  a  corporation  and  not 
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otberwiae.  Indeed,  the  decree  for  balance  now  longht  to  be 
collected  coald  be  valid  upon  no  other  idea;  for  a  merely 
Toluntary  syndicate^  company^  or  partnership  by  that  name^ 
had  there  been  such,  could  have  been  bound  only  by  naming 
tl^e  individual  members  thereof  in  the  bill  and  decree. 

As  a  concluding  observation,  with  respect  to  the  first  as* 
signment  of  error,  it  is  well  to  say  that  complainants  not 
only  fail,  both  in  their  pleadings  ^^^  and  in  their  testimony^ 
to  assert  that  they  sold  their  land  to  the  defendants  as  part* 
nersy  but  they  plainly  negative  such  an  idea  in  many  ways^ 
and  distinctly  state  in  the  tenth  section  of  their  present 
original  bill  that  they  conveyed  it  to  the  Clifton  Hill  Land 
Company  as  a  corporation.  That  statement  is  in  these  words: 
**  The  said  defendant,  Clifton  Hill  Land  Company,  as  a  cor* 
poration,  is  absolutely,  utterly,  and  notoriously  insolvent. 
It  never  had  any  assets,  real  or  personal,  except  the  190  acres 
of  land  conveyed  to  it  by  complainants,  Mrs.  Watkins  and 
Mrs.  Shields,  and  that,  as  already  shown,  was  never  paid  for 
by  it,  and,  as  has  already  hereinbefore  been  shown,  the  same 
has  been  sold  at  public  outcry  for  $47,000,  and  bid  off  by  com* 
plainants,  Mrs.  Watkins  and  Mrs.  Shields,  and,  since  the  sale 
of  said  property,  defendant  company  has  not  a  cent  of  prop- 
erty of  any  kind  left."  And  in  section  12  they  refer  to  the 
notes  for  the  land  as  "  the  notes  held  by  complainants,  Mrs. 
Watkins  and  Mrs.  Shields,  against  said  defendant  oompany.*^ 

The  second  assignment  of  error  is  as  followa:  "  Treating 
the  notes  given  for  the  purchase  price  of  said  land  as  those  of 
the  corporation,  by  adoption,  the  said  individual  defendants 
are,  nevertheless,  personally  liable  thereon,  and  the  court 
erred  in  refusing  so  to  hold:  1.  Because  the  corporation  did 
not,  by  any  perfected  act,  assume  this  liability  of  its  pro- 
moters, or  substitute  itself  in  this  respect  for  its  promoters; 
2.  But  if  it  had  done  so  there  is  no  ^^'  proof  of  the  accept- 
ance  by  complainants  of  this  substituted  liability.  At  most, 
complainants  only  accepted  the  additional  liability  of  the 
oorporation;  8.  And,  in  any  event,  the  Clifton  Hill  Land 
Company  never  had  power  to  do  any  lawful  act,  its  charter 
being  void  for  want  of  proper  acknowledgment." 

The  controlling  thought  underlying  the  first  and  second 
subdivisions  of  this  assignment  is  readily  seen  to  be  that  of 
primary  liability  on  the  part  of  the  individual  defendants,  as 
the  result  of  their  having  been  the  original  purchasers  of  the 
land|  in  the  capacity  of  promoters  and  partners.    The  ques- 
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tion  there  raised  is  substantially  the  same  as  that  presented 
in  the  first  assignment  of  error,  which  has  just  been  bo  elab* 
orately  considered  as  to  render  farther  discussion  of  the 
question  unnecessary.  It  is  sufficient  to  say,  briefly,  that  the 
pleadings  do  not  assert  and  the  proof  does  not  sustain  such 
B  proposition.  The  contract  of  purchase  was  that  of  the  cor* 
poration  as  such,  and  its  liability  for  the  purchase  price  w«b 
primary  and  exclusive,  provided,  only,  that  all  preliminary 
steps  necessary  to  incorporation  were  validly  taken. 

This  brings  us  to  a  consideration  of  the  third  subdivision, 
which  presents  the  primary  ground  of  relief  sought  in  the 
bills,  vis.,  that  the  charter  of  the  Olifton  Hill  Land  Company 
was  invalid,  because  not  acknowledged  before  the  proper  offi- 
cer, and  that,  as  a  legal  consequence,  the  supposed  incorpo- 
rators became  liable,  as  individuals,  for  the  contract  made 
in  the  corporate  name. 

^^  There  can  be  no  doubt  that  persons,  assuming  to  act 
under  a  charter  invalid  because  some  positive  requirement  of 
the  law  has  not  been  complied  with,  are  liable  as  individuals 
for  all  debts  contracted  by  them  in  the  name  of  such  corpo- 
ration. Such  persons  so  contracting  in  such  a  case  stand  in 
the  room  and  stead  of  the  corporation,  and  must  answer  per- 
sonally for  its  obligations  to  third  persons:  2  Spelling  on 
Private  Corporations,  sees.  832-^38;  1  Beach  on  Private  Cor- 
porations, sec.  16. 

The  statute  in  force  at  the  time  the  charter  of  the  Clifton 
Hill  Land  Company  was  obtained  imperatively  required  the 
acknowledgment  of  the  proposed  incorporators  to  be  taken 
before  the  clerk  of  the  county  court  of  the  county  where  the 
main  business  of  the  corporation  was  to  be  conducted,  and 
permitted  it  to  be  taken  by  no  other  official:  acts  1876,  c.  142, 
sec.  3;  Milliken  and  Ventrees'  Code,  sec.  1989.  The  acknowl- 
edgment was,  in  fact,  made  before  a  notary  public,  and,  for 
that  reason,  the  charter  was  invalid:  Tefiady  v.  State  (oral); 
Brewer  v.  State^  7  Lea,  682.  As  a  result  of  that  defect  the 
incorporators  at  once  became  personally  liable  for  the  bal- 
ance of  the  purchase  price  of  the  land  conveyed  to  the  sup- 
posed corporation.  But  defendants,  conceding  the  defective 
acknowledgment,  say  that  it  was  effectually  cured,  the  char- 
ter made  good,  and  all  contracts  and  obligations  of  the  cor- 
poration made  valid,  by  the  act  of  March  10, 1890.  Such, 
beyond  question,  ^^^  was  the  intent  and  meaning  of  that 
aot|  whose  language  is  as  follows: 
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^Be  it  enacted  by  the  General  AseenMy  of  ihe  State  of  Ten* 
neeeeoj  That  all  charters  or  articles  of  incorporation  hereto- 
fore taken  out  under  the  general  corporation  laws  of  this 
state  which  were  or  have  been  acknowledged  or  proven  be- 
fore notaries  pablic,  are  hereby  ratified  and  confirmed,  and 
shall  have  and  possess  the  same  validity  and  efiect  as  if  they 
had  been  acknowledged  or  proven  before  the  coanty  court 
clerk;  and  the  acts,  contracts,  and  obligations  of  all  such 
corporations  so  organized  shall  have  and  possess  the  same 
validity,  force,  and  effect,  as  if  the  charters  of  such  corpora- 
tions had  been  acknowledged  before  the  county  court  clerk*'' 
Acts  Extra  Sess.  1890,  c.  17,  sec.  1. 

Complainants  deny,  however,  that  this  legislation  is  con* 
stitutional,  and  say  that  it  cannot  be  held  to  operate  so  as  to 
afiect  them  or  their  rights  in  this  case.  The  substance  of 
the  position  is  that,  because  of  the  invalidity  of  the  charter 
on  the  day  the  land  was  conveyed  to  the  corporation,  the 
defendants  then  became  personally  liable  for  the  payment  of 
the  purchase-money  notes;  that  such  personal  liability  was 
a  vested  and  fixed  right  of  the  vendors,  which  could  not  be 
taken  away  or  impaired  by  legislative  enactment,  as  would 
be  the  effect  if  the  act  in  question  be  applied  in  this  case. 

The  constitutional  provision  upon  which  this  contention  is 
made  is  as  follows:  "That  no  retrospective  ^^  law,  or  law 
impairing  the  obligation  of  contracts,  shall  be  made":  Con6t.| 
art.  1,  sec.  20. 

This  does  not  mean  that  absolutely  no  retrospective  law 
shall  be  made,  but  only  that  no  retrospective  law  which 
impairs  the  obligation  of  contracts,  or  divests  or  impairs 
vested  rights,  shall  be  made:  Townaend  v«  Townaend^  Peck, 
16,  17;  14  Am.  Dec.  722;  Wynne  v.  Wynne,  2  Swan,  405; 
58  Am.  Dec.  66;  Collina  v.  Ea$t  Tenneseee  etc.  R.  R.  Co.^  9 
Heisk.  847. 

It  does  not  inhibit  retrospective  laws  made  in  furtherance 
of  the  police  power  of  the  state;  and,  generally,  it  does  not 
prohibit  remedial  legislation,  nor  stand  in  the  way  of  statutes 
passed  to  cure  some  defect  or  omission  in  former  proceedings 
or  enactments,  or  in  the  case  of  parties  attempting  to  comply 
therewith:  lb;  Mart  v.  West  Tennessee  Bank,  4  Lica,  685; 
KnozvUle  v.  Bird,  12  Lea,  121;  47  Am.  Rep.  326;  DemovUU 
V.  Davidson  County,  87  Tenn.  223;  Munn  v.  Illinois,  94  U.  S. 
113;  Beer  Co.  v.  Massachuaetta,  97  U.  S.  25;  Stone  v.  Missis* 
sippi,  101  U.  8. 814;  Wade  on  Retroactive  Law,  sees.  28,  267; 
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1  Kent's  Commentaries,  *456;  2  Story  on  the  Constitution^ 
674;  Cooley's  Constitutional  Limitations,  6th  ed.,  443,  448, 
455-458;  Ewell  v.  Daggs,  108  U.  S.  150,  151;  Qro88  r.  Unitei 
States  Mortgage  Co.,  108  U.  S.  488;  SatUrlee  t.  MaUheUfaan^  9 
Pet  412;  Sutherland  on  Statutory  Construction,  sees.  206^ 
207. 

We  quote  from  each  of  three  distinguished  authors; 

''A  retrospective  statute  affecting  and  changing  vested 
rights  is  very  generally  considered,  in  this  ^^  country,  a* 
founded  on  unconstitutional  principles,  and  consequently  in* 
operative  and  void.  But  this  doctrine  is  not  understood  to 
apply  to  remedial  statutes,  which  may  be  of  a  retrospectiye 
nature,  provided  they  do  not  impair  contracts,  or  disturb 
absolute  vested  rights,  and  only  go  to  confirm  rights  already 
existing,  and  in  furtherance  of  the  remedy,  by  curing  defect* 
and  adding  to  the  means  of  enforcing  existing  obligations. 
Such  statutes  have  been  held  valid,  when  clearly  just  and 
reasonable  and  conducive  to  the  general  welfare,  even  though 
they  might  operate  in  a  degree  upon  existing  rights — as  a 
statute  to  confirm  former  marriages  defectively  celebrated 
or  a  sale  of  lands  -defectively  made  or  acknowledged  **:  1 
Kent's  Commentaries,  *455,  456. 

^  A  party  has  no  vested  right  in  a  rule  of  law  which  would 
give  him  an  inequitable  advantage  over  another,  and  such 
rule  may  therefore  be  repealed,  and  the  advantage  thereby 
taken  away.  To  illustrate  this  remark,  if  by  law  a  convey* 
ance  should  be  declared  invalid  if  it  wanted  the  formality  of 
a  seal;  or  a  note,  if  usurious  interest  was  promised  by  it;  or,, 
if  in  any  other  case,  on  grounds  of  public  policy,  a  party^ 
should  be  permitted  to  avoid  his  contract  entered  into  intelli* 
gently  and  without  fraud,  there  would  be  no  sound  reasoa 
for  permitting  him  to  claim  the  protection  of  the  oonstitu-- 
tion,  if  afterwards,  on  a  different  view  of  public  policy,  the 
legislature  should  change  the  rule,  and  give  effect  to  hia 
conveyance,  note,  or  other  contract,  ^'^  exactly  according 
to  the  original  intention.  Such  infirmities  in  contracts  and 
conveyances  are  often  cured  in  this  manner,  and  with  entire 
justice;  and  the  same  may  also  be  done  with  defects  in  le* 
gal  proceedings,  occasioned  by  mere  irregularities.  When  a. 
court  or  its  officers,  in  a  case  of  which  the  court  has  full, 
jurisdiction,  have  failed  to  observe  strictly  the  rules  of  pro- 
cedure which  are  prescribed  for  the  orderly  conduct  of  affairs,, 
and,  in  consequence  thereof,  a  party  who  was  in  no  way  in^ 
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jnred  bj  the  irregularity,  is  nevertheless  in  position  to  tako 
advantage  of  the  error  to  avoid  the  proceedings,  it  is  often 
not  only  just  but  highly  proper  that  the  legislature  shall 
interfere  and  cure  the  defect  by  validating  the  proceedings. 
And,  if  this  may  be  done  in  proceedings  which  concern  only 
private  parties,  it  may  l>e  done  in  case  of  errors  in  the  pro* 
ceedings  of  corporations,  and  of  public  bodies.  Retrospect- 
ive legislation  to  cure  their  irregularities  is  not  forbidden''; 
3  Story  on  Const.,  6th  ed.,  674. 

'*If  the  thing  wanting,  or  which  failed  to  be  done,  and 
which  constitutes  the  defect  in  the  proceedings,  is  some  thing 
the  necessity  for  which  the  legislature  might  have  dispensed 
with  by  prior  statute,  then  it  is  not  beyond  the  power  of 
the  legislature  to  dispense  with  it  by  subsequent  statute. 
And,  if  the  irregularity  consists  in  doing  some  act,  or  in  the 
mode  or  manner  of  doin^  some  act,  which  the  legislature 
might  have  made  immaterial  by  prior  law,  it  is  equally 
competent  to  make  the  same  immaterial  ^*^  by  a  subse* 
quent  law'':  Cooley's  Constitutional  Limitations,  5th  ed., 
468. 

Referring  to  the  subject  of  legislative  ratification  another 
learned  author  makes  this  remark:  ^'Suoh  subsequent  rati' 
fication  will  not  only  legalize  the  existence  of  a  corporaEtion 
formed  without  authority  of  law,  and  authorize  the  associa- 
tion  to  act  in  a  corporate  capacity  thereafter,  but  it  may  also 
cure  the  illegality  of  corporate  acts  performed  before  the  act 
of  ratification  was  passed,  and  render  such  acts  as  valid  and 
binding  as  if  authority  to  perform  them  had  been  previously 
granted  by  the  legislature":  1  Mora  wets  on  Private  Corpora- 
tions, 2d  ed.,  sec.  20. 

A  stipulation  in  the  face  of  a  note  for  osurious  interest 
«flbrds  the  maker  a  perfect  defense  to  any  action  for  the  col- 
lection of  the  note;  yet  he  has  no  such  vested  right  in  the 
defense  or  the  contract,  or  the  usury  statute,  as  that  the 
latter  may  not  be  repealed,  and  the  obligation  made  col- 
lectible by  a  retrospective  law:  Ewetl  v.  Daggs^  108  U.  S.  ISO. 

So,  likewise,  a  loan  of  money  made  in  one  state  by  a  cor- 
I)oration  of  another  state,  though  not  collectible  at  the  time, 
because  then  contrary  to  the  law  of  the  former  state,  may  be 
rendered  collectible  by  a  subsequent  law.  The  latter  law, 
though  destroying  a  complete  defense  to  any  suit  brought  (or 
ihe  collection  of  the  loan,  does  not  impair  the  obligation  of 
the  contract    ^  It  rather  enables  the  parties  to  enforce  the 
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contract  they  intended  to  make":  Gross  y.  United  SiaUs  Ifoti- 
gage  Co.,  108  U.  S.  488. 

'**  Clearly  the  act  of  1890  does  not  impair  the  obligation 
of  any  contract  with  complainants,  for  they  had  no  contract 
with  the  individual  defendants.  Their  contract  was  with  the 
corporation;  hence  that  act,  which  gives  life  to  the  corpora* 
tion,  effectuates  rather  than  impairs  the  obligation  of  its  con- 
tract. No  more  does  that  act  divest  or  impair  any  vested 
right  of  complainants.  They  had  no  vested  right  in  the 
defect  in  the  charter  of  the  Clifton  Hill  Land  Company; 
hence,  the  cure  or  removal  of  that  defect  did  not  divest 
or  impair  any  vested  right  of  theirs.  The  right  to  sue  the 
defendants  personally  was  not  a  vested  right  in  legal  con- 
templation. It  was  but  a  consequential  right,  resulting  from 
the  disability  of  the  corporation,  and  not  a  right  flowing  from 
any  contract  with  the  individuals  as  such.  The  mutual  in- 
tention was  to  bind  the  corporation,  not  the  incorporators, 
for  the  price  of  the  land;  and  no  vested  right  could  arise  con* 
trary  to  that  intention.  A  law  which  facilitates  the  intention 
of  the  parties  to  a  contract  never  impairs  its  obligation  or 
divests  or  impairs  any  vested  right  thereunder. 

As  forcibly  remarked  by  Mr.  Justice  Washington  in  an 
early  case:  *'  It  is  not  easy  to  perceive  how  a  law  which  gives 
validity  to  a  contract  can  be  said  to  impair  the  obligation  of 
that  contract":  Satterke  v.  Matthewsony  2  Pet.  412. 

Complainants  had  no  vested  right  in  the  law  which  per- 
mitted only  clerks  of  the  county  courts  to  take  acknowledg- 
ments to  charters,  nor  against  defendants  ^*'  on  account  of 
that  law.  Our  conclusion  is,  that  the  act  of  1890  is  valid, 
both  as  a  retrospective  and  as  a  prospective  law.  Besides,  if 
it  were  held  that  the  act  in  question  can  operate  only  as 
a  prospective  law,  complainants  would  now  be  estopped  to 
assert  personal  liability  of  the  incorporators  upon  the  ground 
that  the  charter  of  the  company  was  originally  invalid.  The 
continued  prosecution  of  their  vendors'  bill  against  the  com- 
pany, as  a  corporation,  after  the  passage  of  that  act,  must  bo 
assumed  in  law  to  have  proceeded  in  recognition  of  that  aci» 
and  upon  the  idea  that  it  had  validated  the  notes  sued  upon. 
Complainants  received  those  notes  from  the  supposed  cor» 
poration,  as  their  vendee,  April  14,  1887;  held  them  con- 
tinuously before  and  after  the  completed  organization  of  the 
company,  on  June  9,  1887;  collected  interest  on  them  from 
time  to  time;  filed  their  vendors'  bill  against  the  oorporation 
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in  April,  1889,  and  prosecuted  the  same  to  fioal  decree  {d 
this  court  at  the  September  term,  1892,  when  they  obtained,, 
against  the  corporation  alone,  the  decree  made  the  basis  of 
the  present  action.  This  course  of  conduct,  in  court  and  out,, 
running  through  a  period  of  more  than  five  years,  and  con* 
tinning  more  than  eighteen  months  after  the  charter  of  the- 
company  and  its  contracts  had  been  expressly  validated  by 
the  legislature,  conclusively  estops  them  from  now  claiming: 
and  obtaining  relief  on  any  theory  inconsistent  with  the  valid- 
ity of  the  corporation  or  of  its  notes  for  the  land. 

The  case  of  BroyUs  v.  McCoy^  6  Sneed,  603,  is  *•*  not 
controlling  in  this  case,  because  the  personal  liability  there 
enforced  was  predicated  upon  a  completed  written  contract, 
executed  by  the  defendants  before  any  steps  were  taken  ta 
procure  a  charter. 

The  third  and  last  assignment  of  error — that  which  brings^ 
forward  for  consideration  the  second  or  alternate  aspect  of  the- 
bills — is  as  follows:  '"Again,  treating  this  liability  as  that  of 
the  corporation  alone,  the  court  erred  in  not  giving  decree- 
against  said  individual  defendants  upon  their  stock  subscrip- 
tions to  said  Clifton  Hill  Land  Company.  There  was  na 
valid  payment  of  said  subscriptions.'* 

Since  the  case  of  Wood  v.  Dummer^  8  Mason,  308,  decide<) 
by  Judge  Story  in  1824,  it  has  been  the  general  doctrine  of 
American  courts  that  the  capital  stock  of  a  corporation  is  a 
trust  fund  for  the  payment  of  corporate  debts;  and  that,  ia 
case  of  insolvency,  stock  subscribers  are  liable  to  creditors  of 
the  company  for  unpaid  subscriptionSi  so  far  as  required  for 
the  satisfaction  of  its  liabilities:  Sawyer  v.  Hoag,  17  WalL 
611;  Ohio  Life  Ins,  Co.  v.  Merchants^  Ins.  Oo.^  11  Humph.  31;. 
68  Am.  Dec.  742;  Wetherbee  v.  Baker,  36  N.  J.  Eq.  601;  Sat^ 
ger  v.  Upton,  91  U.  8. 60;  Thompson  v.  Reno  Sav.  Bank,  19  Nev.. 
103,  3  Am.  St.  Rep.  797,  and  note,  808;  Kelley  v.  Fleteher^ 
94  Tenn.  1;  Cook  on  Stock  and  Stockholders,  sec.  199;^ 
2  Morawetz  on  Private  Corporations,  sec.  780;  1  Beach  on 
Private  Corporations,  sees.  113-116;  Thompson's  Liability  oi 
Stockholders,  sec.  10;  Taylor  on  Private  Corporations,  seca^ 
701-704;  2  Spelling  on  Private  Corporations,  sec.  784. 

^^^  Conceding  this  doctrine,  defendants  say  that  it  i» 
available  only  to  those  persons  whose  debts  were  contracted 
after  subscription  made,  and  in  reliance  upon  it,  and  that  it 
cannot  be  successfully  invoked  by  these  complainants,  because 
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their  debt  was  created  before  the  capitalization  of  the  com* 
•pany,  and  before  any  Bubscriptions  to  stock  were  made. 

Counsel  for  complainants  admit  the  facts  stated,  but  dis- 
f>ate  the  legal  proposition.  They  contend  that  the  true  rea- 
-flon  of  the  doctrine  is,  that  unpaid  subscription  to  capital 
-atock  is  the  property  of  the  corporation,  liable  in  the  last 
resort  to  the  payment  of  all  of  its  just  debts;  that,  being 
such,  it  stands  upon  the  same  ground,  with  respect  to  creditoi^, 
as  any  other  corporate  property;  and,  like  any  other  property, 
fnay  be  subjected,  in  case  of  insolvency,  to  antecedent  and 
-subsequent  debts  alike. 

It  is  further  said  that  if  corporate  creditors  can  be  denied 
Tesort  to  stock  subscriptions,  because  made  after  the  creation 
^f  their  debts,  they  may,  upon  the  same  reasoning,  be  denied 
resort  to  any  other  after-acquired  property;  that  there  is  no 
•^iflerence,  in  this  respect,  between  the  liabilities  of  corpora- 
tions and  of  natural  persons;  that,  inasmuch,  as  in  case  of 
credit  extended  to  a  natural  person,  the  creditor  has  a  right 
to  look  not  only  to  the  property  he  then  has,  but  also  to  all 
that  he  may  thereafter  acquire,  the  corporate  creditor  should 
4iaYe  the  same  right;  and,  finally,  that  all  property  of  natural 
'Or  artificial  persons,  whenever  or  however  acquired,  unless 
"^'^  expressly  exempted  by  law,  is  liable  for  all  valid  debts 
of  the  one  or  the  other  whenever  created. 

Those  are  very  forcible  views,  and,  were  the  question  a  new 
•one,  we  would  adopt  them  as  the  surest  means  of  doing  jus- 
tice in  every  case.  The  doctrine  seems,  from  its  inception, 
however,  to  have  been  rested  on  actual  or  presumed  reliance 
4>y  the  creditor,  at  the  time  his  debt  was  created,  upon  thd 
then  capital  stock  of  the  corporation  for  payment:  Wood  v. 
Dummer,  3  Mason,  808;  Adler  v.  Milwaukee  Briel  Oo,^  18 
Wis.  60;  Allen  v.  Montgomery  B.  R.  Co.,  11  Ala.  487;  Wether^ 
4>ee  V.  Baker,  85  N.  J.  Eq.,  501;  Sanger  v.  Upton,  91  U.  S.  56; 
Sawyer  v.  Hoag,  17  Wall.  611;  Hoepee  v.  Northwestern  Mfg. 
-A  Car  Co,,  48  Minn.  174,  81  Am.  St  Rep.  637;  2  Morawets 
on  Private  Corporations,  sec.  781;  Fint  NcU,  Bank  v.  Oueiin 
4te.  Min.  Co.,  42  Minn.  327;  18  Am.  St.  Rep.  616,  and  other 
oases  too  numerous  to  mention. 

In  the  last  case  the  court  said:  '*  While  the  courts  have 
fiot  always  had  occasion  to  state  the  limitation  upon  the  doo- 
trine  that '  the  capital  stock  is  a  trust  fund  for  the  benefit  of 
oreditors/  yet  we  think  that  it  will  be  found  that,  in  everj 
oase  where  they  have  impressed  a  trust  upon  the  subaorip- 
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tion  of  the  shareholders,  it  has  been  in  favor  of  creditors 
l)ecoming  such  afterwards;  and  hence  fairly  to  be  presumed 
•8  relying  upon  the  amount  of  capital  which  the  company 
was  represented  as  having":  First  Nat.  Bant  v.  Oustin  etc 
Min.  Co.,  42  Minn.  834;  18  Am.  St.  Rep.  516. 

^^^  In  a  late  case  the  supreme  court  of  the  United  States 
said:  *'  We  have  no  doubt  the  learned  circuit  judge  held  cor* 
rectly  that  it  was  only  subsequent  creditors  who  were  entitled 
to  enforce  their  claims  against  the  stockholders,  since  it  is 
only  they  who  could,  by  any  legal  presumption,  have  trusted 
the  company  upon  the  faith  of  the  increased  stock":  JTand- 
ley  V.  Stutz,  189  U.  S.  435. 

But  the  rule  of  nonliability  of  stockholders  for  antecedent 
debts  does  not  apply  where  the  amount  of  capital  stock  is 
definitely  fixed  in  the  charter,  for,  in  that  case,  the  creditor 
is  presumed  to  have  contracted  with  reference  to  the  charter 
capitalization:  2  Morawetz  on  Private  Corporations,  sec.  781. 

The  '*  trust  fund  doctrine,"  as  thus  far  considered^  may 
well  be  termed  the  American  common  law  on  the  subjecty 
originated,  developed,  and  enforceable  by  the  courts  of  equity 
in  this  country.  Many  of  the  states  have  statues  on  the  sub- 
ject, some  of  which  are  merely  declarative  of  that  common 
law,  some  restrictive  in  their  nature,  and  others  more  com. 
prehensive  and  imperative.  The  Tennessee  statute  is  in 
these  words:  ^*  The  amount  of  any  unpaid  stock  due  from  a 
subscriber  to  a  corporation  shall  be  a  fund  for  the  payment 
of  any  debts  due  from  the  corporation;  nor  shall  the  transfer 
of  stock  from  any  subscriber  release  him  from  payment, 
unless  his  transferee  has  paid  up  all  or  any  of  the  balance 
due  on  said  original  subscription":  Acts,  1875,  o.  142,  sec  5^ 
p.  237;  Milliken  and  Ventrees'  Code,  sec.  1708. 

iftfi  fj^hig  provision  was  properly  incorporated  into  theohar« 
ter  of  the  Clifton  Hill  Land  Company,  and  is  binding  on 
all  stock  subscribers.  What  does  it  mean?  What  is  madea 
fund  for  the  payment  of  debts?  **  Any  unpaid  stock."  What 
debts  are  contemplated?  '^  Any  debts  due  from  the  corpora- 
tion." '^Any  unpaid  stock"  means  all  unpaid  stock,  and 
**  any  debts  due  from  the  corporation,"  means  all  debts  due 
from  the  corporation — that  is  to  say,  all  unpaid  stock  shall 
be  a  fund  for  the  payment  of  all  debts  of  the  corporation. 
No  subscriber  for  unpaid  stock  can  escape  liability,  and  no 
corporate  debt  shall  go  unpaid,  so  far  as  the  capital  stock 
is  concerned.    The  liability  attaches  to  all  subscribers;  tb« 

AM.  Sr.  RIP.,  Vou  XLV.- 
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security  extends  to  all  creditors.  No  subscriber  whose  stock 
remains  unpaid  can  escape  liability,  and  no  creditor  who  has 
a  valid  debt  can  be  denied  his  security.  Nothing  is  said  ia 
the  statute  with  respect  to  the  time  the  subscription  shall  bo 
made,  nor  as  to  the  time  the  debts  shall  be  created.  No 
limitation  is  made  in  either  case.  The  clear  and  plain  mean- 
ing of  the  statute  is  that  all  unpaid  stock,  whenever  sub* 
scribed,  shall  be  a  fund  for  the  payment  of  all  corporato 
debts,  whenever  created. 

Under  this  statute  it  is  clear  that  all  subscribers  to  stock 
in  the  Clifton  Hill  Land  Company  would  be  individually  lia* 
ble,  in  a  proper  proceeding,  for  the  debt  of  complainants  to 
the  extent  that  their  respective  subscriptions  may  be  shown 
to  remain  unpaid.  A  similar  statute  was  so  construed  ^**  by 
the  supreme  court  of  Illinois  in  the  case  of  Root  v.  Sinnoelf 
120  111.  860;  60  Am.  Rep.  558.  See,  also,  2  Morawets  on  Pri- 
vate Corporations,  sec.  870. 

Some  of  the  defendants,  notably  Catchings  and  Richard* 
son,  deny  that  they  were  ever  subscribers  for  any  part  of  the 
stock  in  the  Clifton  Hill  Land  Company,  and  all  of  them  say 
that  all  the  stock  has  been  fully  paid. 

The  proof  on  the  issue  of  payment  is  that  certain  of 
the  defendants,  collectively,  furnished  the  aggregate  sum  of 
135,000  in  money,  which  was  used  by  Lyerly  in  making  the 
cash  payment  on  the  land  before  the  Clifton  Hill  Land  Com* 
pany  was  actually  incorporated;  and  that,  on  the  9th  of  June 
following  the  incorporation  the  stockholders  took  the  action 
indicated  by  the  following  entry  upon  the  minutes:  ''On 
motion  of  John  A.  Hart  it  was  resolved  that  this  company 
buy  from  the  original  purchasers  of  the  Watkins  farm  all 
their  interest  therein,  and  pay  them,  in  paid-up  stock  of  this 
company,  the  sum  of  1250,000,  and  assume  their  liability  of 
190  000,  as  due  Mrs.  Watkins,  the  original  vendor." 

So  far  as  the  question  of  payment  is  concerned  this  action 
of  the  stockholders  can  have  no  other  meaning,  in  law,  than 
that  the  company  was  to  give  those  particular  defendants 
1250,000  of  paid-up  stock  for  their  equity  in  the  land,  or 
against  the  corporation,  by  reason  of  the  fact  that  they  had 
80  furnished  the  $35,000  already  mentioned.  It  ^^  cannot 
mean,  in  legal  contemplation,  nor  was  it  in  fact  intended  to 
mean,  that  such  persons  were  selling  the  land  itself  to  the 
oompany  and  taking  as  consideration  therefor  the  1250,000 
of  paid-up  stock;  for,  as  we  have  seen  heretofore,  the  land 
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was  already  the  property  of  the  corporation,  subject  to  the 
lien  for  unpaid  purchase  money.  That  the  parties  con* 
cerned  might  then  reasonably  have  considered  the  land^ 
encumbered  as  it  was,  as  fairly  worth  $250,000  in  cash,  or 
even  more,  is  satisfactorily  established  by  the  proof;  hence 
there  could  be  no  doubt,  in  view  of  the  settled  rule  that  prop- 
erty needed  by  the  company  may  be  taken  at  a  fair  valua- 
tion in  payment  of  stock  subscriptions:  Kelley  y.  Fletcher^  94 
Tenn.  1.  That,  if  the  subscribers  had  been  vendors  of  the 
land,  the  stock  was  in  fact  fully  paid;  but  whether  the  mere 
equity  of  the  contributors  of  the  $35,000  used  for  the  cash 
payment  could  properly  have  been  given  so  large  a  purchas- 
ing value  is  quite  a  different  question.  It  is  clear  to  our 
minds  that  the  company  had  the  legal  right  to  issue  full-paid 
stock  in  extinguishment  of  that  equity,  yet  the  record  fails  to 
show  that  it  was  worth  so  much  as  $250,000. 

But  it  is  said  that  the  question  of  overvaluation  is  not 
raised  in  the  pleadings,  and  that  for  that  reason  it  cannot 
be  considered  by  the  court.  It  is  plain  law  that  a  contract 
whereby  a  corporation  receives  needed  property  in  the  pay- 
ment of  stock  subscription  is  presumed,  in  the  first  instance, 
to  be  '^^  valid  and  binding  upon  all  parties  concerned,  and 
that  it  must  stand  as  made,  and  operate  as  intended,  until 
impeached  by  appropriate  pleading  and  proof:  Phelan  r. 
Hazard,  5  Dill.  50;  Claw  v.  Brown,  134  Ind.  287;  Oott  t. 
Gold  Amalgamating  Co.^  119  U.  S.  345;  Kelley  ▼•  Fletcher,  94 
Tenn.  1. 

The  allegation  in  the  original  bill  before  us  is  as  follows: 
^Complainants  are  informed  and  charge  that  those  who  sub- 
scribed for  stock  in  the  defendant  company  have  paid  very 
little  upon  their  stock  subscription,  and  perhaps  some  have 
paid  nothing  at  all.  Complainants  are  informed  that  one  or 
more  small  assessments  were  made  upon  the  stock  subscrib- 
ers, which  were  paid,  at  least  in  part,  said  stock  assessment 
being  levied  for  the  purpose  of  collecting  money  from  the 
subscribers  to  pay  the  annual  interest  due  upon  the  notes 
held  by  complainants,  Mrs.  Watkins  and  Mrs.  Shields,  against 
said  defendant  company;  and  that,  with  this  exception,  none 
of  said  stock  subscriptions  have  been  paid  in,  and  the  same 
are  due  and  owing  to  the  corporation.'^ 

This  is  merely  an  allegation  of  nonpayment,  and  is  not 
claimed  to  have  been  intended  for  more.  It  does  not  even 
refer  to  the  transaction  whereby  the  stock  was  paid,  and  can^ 
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by  DO  construction,  be  taken  as  an  i  mpeachm'ent  of  it  Heuoep 
under  the  aathorities  last  cited,  the  question  of  oyervaluatioa 
eannot  be  considered,  but  the  court  must  assume  upon  this 
record,  that  the  equity  of  the  subscribers  ^**  in  the  land  was 
worth  as  much  as  the  paf  yalue  of  the  stock,  that  being  the 
pme  at  which  it  was  taken,  and  that  the  subscriptions  are 
fun  paid.  The  question  of  pleading  was  elaborately  oonsid- 
sied  in  Kelley  y.  Fletcher ^  94  Teun.  L 
Let  the  decree  be  affirmed. 


Mb  JiTsnoi  Wilkbs  disMnted,  »nd  laid:  *'  I  »m  of  opinloa  tiial  tb«  iadi* 
▼idnal  defendanto  in  this  oasa  are  personally  liable,  as  parties  oomposing 
llie  parcbasiag  syadioafce  kaowa  as  the  01  if  ton  Hill  Land  Company,  for  the 
balanoe  of  the  pnrohase  money  for  the  Oakland  farm,  after  ezhaastiog  the 
proceeds  of  the  land  upon  which  the  lien  was  retained,  and  that  oomplainants^ 
under  their  pleadings,  are  entitled  to  a  reoorery. 

**  With  all  dae  respect  for  the  exceedingly  able  opinion  of  the  majority, 
I  think  it  proceeds  upon  an  erroneous  idea  in  holding  that  certain  aots  done 
and  transactions  made  were  the  acts  of  the  corporation,  when,  aa  a  matter 
of  fact,  they  were  the  aots  of  the  individuals  operating  nnder  the  name  of 
the  Clifton  Hill  Land  Company,  as  a  partnership  designation,  before  it  was 
incorporated  under  the  same  name.  In  my  view  the  oorporation,  as  sach« 
did  no  act  to  connect  it  with  this  transaction  until  the  ninth  day  of  June, 
1887.  Up  to  that  time  all  that  was  done  was  done  as  individuals,  and  not 
as  a  corporatiou.  The  change  to  a  corporation  was  made  Jane  9,  1887, 
when  the  shrinkage  in  value  had  set  in,  and  it  waa  important  to  interpose 
the  eorporation  to  shield  from  individual  liabilities.  No  one  bat  these  pro- 
rooters  had  any  interest  in  the  land,  or  had  incnired  a  liability  to  Mrs. 
Watkius  for  the  purchase  money  np  to  that  time. 

*'  We  have  not  the  opportunity  to  carefully  analyze  the  pleadings  in  the 
two  cases  with  a  view  of  showing  that  complainants  all  the  time  have  pro- 
oeeded  upon  the  idea  of  the  original  liability  of  the  partners  individually^ 
anpplemented  by  that  of  the  corporation  after  it  came  into  ezistenoe. 

*'The  substance  of  it  all  is,  that  complainants  insisted  aU  the  time  npoa 
individual  liability,  and  the  main  contention  by  them  was  that  the  subse. 
qnently  formed  corporation  could  not  relieve  from  this  liability.  I  think 
there  is  an  utter  absence  of  proof  that  the  defendants  stipulated  against 
individual  liability,  nor  do  I  understand  the  opinion  of  the  majority  to  ao 
bold  or  intimate. 

*'In  this  connection  I  remark  that  I  can  place  but  little  weight  upon  the 
acts  of  Mr.  J.  A.  Caldwell  as  working  an  estoppel  npon  complainants.  If 
he  was  agent  for  them,  he  was  at  the  same  time  agent  and  attorney  for  tho 
defendants  individually  and  as  a  corporation. 

'*The  formation  of  the  corporation  did  not  relieve  the  indivtdoals,  bal 
the  corporation  assumed  the  debt  of  the  individuals,  and,  as  to  the  erediton^ 
became  sorety  for  the  individuals*':  CHting  BroyUs  v.  McCoy,  6  Sneed,  803. 

"In  the  second  place  I  am  of  opinion  that  the  individoal  defendants  who 
were  stockholders  of  the  defendant  corporation  were  severally  liable  npoa 
their  respective  subscriptions  to  the  capital  stock  of  the  corporation  in  m 
Mm  sufficient  to  pay  the  balance  of  the  purchase  money  doe  the  oomplaia* 
•nts,  the  said  stock  being  for  the  most  part  unpaid* 
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"Th«  Mt  of  1875,  chapter  142,  seetion  5,  page  2S7,  oontalns  a  proTitioB 
In  these  wordst  'The  amount  of  any  unpaid  stock  dne  from  a  Mibscriber  te 
the  corporation  shall  be  a  fnnd  for  the  payment  of  any  debts  dn«  from  the 
eorporation;  nor  shall  the  transfer  of  stock  by  any  subscriber  relioTe  him 
from  payment^  unless  his  transferee  has  paid  np  all  or  any  balance  da«  on 
•aid  original  subscription ':  Code,  sec.  1708. 

"  This  proTision  is  incorporated  in  the  charter  of  this  oorporation,  and  is 
binding  on  al)  snl)6Cribers  for  stock.  I  think  the  language  of  the  statute 
and  charter  is  clear  and  plain,  and  that  all  stock,  whenever  subscribed,  is 
liable  for  all  debts  whenever  contracted.  The  charter  virtaally  declares  on 
its  face,  to  the  world,  that,  when  the  stock  shall  be  subscribed  and  paid,  it 
will  constitute  a  fund  for  the  payment  of  the  debts  of  the  corporation. 
Independent  of  the  statute,  the  same  rule  results  under  the  general  prinoi- 
ples  of  equity  and  the  trust  fund  doctrine.  All  unpaid  original  subscriptions 
are  assets  for  the  payment  of  debts.  I  need  not  consider  the  question  where 
there  is  an  increase  of  stock  after  the  original  subscriptious  are  paid.  In 
this  case,  however,  the  stock  was  subscribed  at  the  same  time  and  by  the 
same  instrument  under  which  the  corporation  assumed  the  debL  I  think 
the  faot  abundantly  shown  that  the  capital  stock  of  this  company  had  been 
fixed  and  subscribed  before  complainants  extended  credit  to  it,  or  at  the 
time  the  oontract  was  assumed  by  the  corporation.  •  •  •  •  The  remaining 
question  is  whether  the  defendants  are  liable  for  any  unpaid  subscriptions. 
As  I  understand  the  opinion  of  the  majority,  they  are  not,  because  their 
stock  has  been  paid  in  full  in  property  which  the  stockholders  agreed  to 
receive  in  satisfaction  of  the  subicriptions,  and  whether  this  was  a  6oiia jCds 
actual  payment  cannot  ba  questioned,  inasmuch  as  the  stockholders  agreed 
to  so  regard  it,  unless  the  transaction  shall  be  directly  impeached  for  fraud 
by  proper  allegations  in  the  bill.  In  other  words,  it  matters  not  what  ficti* 
tions  values  shall  be  placed  upon  property  received  in  payment  of  stock  it 
will  be  treated  as  payment  if  the  stockholders  so  regard  it,  and  it  cannot  be 
questioned  except  upon  an  allegation  of  a  fraudulent  oombination  and  pur^ 
pose  of  the  stockholders. 

"It  is  well  settled  that  corporations  may  receive  in  payment  of  stock  sub- 
scriptions property  which  it  may  lawfully  purchase,  and  which  is  suitable 
and  applicable  to  the  purposes  for  which  it  was  organijEed;  but  it  mast  be 
taken  in  good  faith,  at  its  fair  bona  fide  value;  Searight  v.  Paifne^  6  Lea, 
285;  AlbUetiguiv,  Quadalupe  etc  Min.  Co,,  92  Tenn.  605. 

"The  transaction  must  be  free  from  fraud.  The  property  must  be  of 
such  character  and  valae  that  the  corporation  would  be  authoriaed  to  pur- 
ehase  it  with  money  if  the  stockholders  had  first  paid  the  amount  of  their 
subscriptions  into  the  treasury  of  the  company.  It  must  be  received  at 
money's  worth,  and,  if  it  have  no  settled  and  ascertained  value,  it  oannol 
be  received  at  all,  unless  under  special  circumstances:  Moraweti  on  Private 
Corporations,  sees.  425,  426,  428, 825;  Cook  on  Stocks  and  Stockholders,  2d 
•d.,  sec  13;  Camden  v.  Stuart,  144  U.  S.  105.* 

"Indeed,  this  case  will  come  within  the  doctrine  laid  down  in  Oamdem  ▼• 
Stuart,  144  U.  8.  104^  where  it  is  held  that  if  the  property  turned  in  is 
practically  worthless,  or  is  unsubstantial  and  shadowy  in  its  nature,  the 
court  will  hold  that  there  has  been  no  payment  at  all,  and  that  the  stock- 
holders are  liable  on  the  stock. 

"But  it  is  said  that,  unless  the  transaction  is  impeached  for  frau^ 
directly  and  pointedly  alleged  in  the  pleadings,  the  question  of  overvalua- 
tion cannot  be  made  effectual.    In  other  words  the  subscribers  says  '  W« 
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are  stockholdera,  and  have  paid  for  oar  stock.*  'How  have  yoa  paid  foe 
it?*  'lu  property.'  'Did  yoa  pay  that  property  in  at  ita  fair  oaah  Talne^ 
as  the  statute  prescribes?'  'I  need  not  answer  that  farther  than  to  say  my 
aasooiates  agreed  to  receive  it  as  payment^  and  it  mast  stand  as  sueh* 
onless  you  impeach  it  for  fraad  on  my  part  aud  that  of  my  associates.' 

"This  rule  may  apply  between  the  stockholders,  bat  it  should  not  pre- 
vail as  against  creditors.  I  am  ready  to  oonoede  that  f rand  may  be  oharged, 
and  should  be  in  all  proper  cases,  and  the  question  thus  raised;  bat  I  do 
not  think  relief  can  be  denied  because  of  the  failure  to  charge  fraudalent 
overvaluation,  where  the  proof  abundantly  shows  fraud  or  an  excessive 
overvaluation.  The  plea  in  this  case  ia  payment.  The  burden  of  proving 
it  ii  on  the  party  setting  it  up.  It  devolves  upon  him  to  affirmatively  show 
payment.  This  he  can  do  by  showing  that  money  was  paid.  Until  that  ta 
done  the  plea  of  payment  is  not  sustained.  It  may  also  be  sustained  under 
the  statute  by  showing  that  property,  instead  of  money,  was  paid;  bat  il 
must  be  property  at  a  fair  cash  valuation.  •  .  •  • 

"The  case  of  Sly  ton  Land  Co,  v.  Birmingham  War9hou$e  andElevaior  Co., 
92  Ala.  407,  26  Am.  St.  Rep.  65,  is  an  able  presentation  of  this  doctrine^ 
and,  in  my  opinion,  correctly  lays  down  the  law  as  far  as  this  feature  is 
involved.  It  is  there  held  that  any  arrangement  between  stockholders  and 
the  corporation  to  issue  stock  as  fully  paid,  though  only  partly  paid  in  fact^ 
either  in  money  or  property,  and  by  which  the  corporation  does  not  get  the 
benefit  of  the  full  price  of  the  stock  in  good  faith,  may  be  valid  and  binding 
between  the  stockholders  and  the  corporation,  but  it  ia  invalid  aa  to  ered* 
itors,  and  may  be  set  aside  at  their  instance,  and  full  payment  of  the  stock 
enforced  for  the  satisfaction  of  corporate  debts.  .... 

"Such  being  the  case,  the  individual  defendants  are  still  liable  on  their 
stock  subscriptious  to  the  extent  that  the  attempted  payment  falls  short  cl 
a  bona  fide  compliance  with  the  terms  of  the  contract,  and  the  allegations  ss 
to  excessive  valuations  of  the  property  were  sufficient  nnder  the  rules  abovo 
stated:  To  the  same  effect  see  Crauf/ord  v.  Rohrert  69  Md.  699;  Carr  v. 
Lefevre,  27  Pa.  St.  413;  SeoviU  v.  Thayer^  105  U.  S.  143;  Jaekton  v.  Trow. 
64  Iowa,  469;  62  Am.  Rep.  449;  Osgood  v.  King,  42  Iowa,  478;  Douglam  v. 
Irtland,  73  N.  7.  100;  Wetheihee  v.  Baker,  36  N.  J.  Ifiq.  601;  Bailey  v.  iPiMf^ 
burg  etc  Coal  Co,,  69  Pa.  St.  334.  See,  also,  Oogebic  InveHment  Oo.  ▼.  Inm 
Chitf  Min.  Co,,  78  Wis.  427;  23  Am.  St.  Rep.  417;  Thomipeoii  v.  Remo  809. 
Bank,  3  Am.  St.  Rep.  S17,  note;  NaUomil  Tube  Warki  Co.  v.  GilfiUan,  124 
N.  Y.  302. 

"The  cases  relied  upon  in  the  opinion  of  the  majority  of  the  ooart  are 
eommented  on  in  this  case  of  Blyton  Land  Oo.  ▼.  Birmingham  Warehoute  ami 
Elevator  Co.,  92  Ala.  407,  25  Am.  St.  Rep.  65-83,  and,  I  think,  with  fatal 
eflTeet. 

"The  case  of  Kelley  v.  Fletcher,  94  Tenn.  1,  decided  at  the  present 
did  not  meet  my  approval,  and  I  reserved  the  right  to  file  a  written 
and  I  make  this  my  dissent  in  that  case,  as  well  m  in  this^  on  the  points 
involved.** 

C0BPORATI0118— Pkrsomal  Liabilitt  or  Pbohotsbs.— This  question  it 
fully  discussed  in  the  extended  note  to  PUtthurg  Min,  Oo»  v.  Spooner,  17  Am. 
8t  Rep.  1 62.  The  promoter  of  a  corporation  is  liable  on  his  promise  to  refund 
a  stock  subscription  if  building  of  a  railroad  is  not  completed  within  a  certain 
time:  AOiaon  v.  iVood,  147  Pa.  St.  197;  30  Am.  St.  Rep.  726.  Thequestioa 
of  the  liability  of  the  corporation  ou  coubracta  entered  into  by  ita  pro* 
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motera  before  its  organization  is  disonssed  in  the  extended  note  to  MoQf^ 
'€ie.  Hardware  Ca  ▼.  Tomen  Hardware  Oo»f  13  Am.  St  Rep.  28. 

Statutis— RcMBDiAL — Validitt  ot. — A  law  which  binds  a  party  by  ooiw 
tract  which  he  had  attempted  to  make  bat  failed  by  reason  of  some  inabil- 
ity on  his  part  to  make  it  or  through  neglect  of  some  legal  formality  is  not 
unoonstitntional:  Town  of  Bellevue  ▼.  Peacock,  89  Ky.  495;  25  Am.  St.  Rep. 
-592,  and  note.  The  cases  discnssing  this  question  will  be  found  collected  in 
the  notes  to  Donley  ▼.  PiUshurgfi,  30  Am.  St.  Rep.  739;  Whitney  ▼.  PUUburgh^ 
4M>  Am.  St.  Rep.  741,  and  Sutherland  y.  De  Lean,  46  Am.  Dea  107. 

Constitutional  Law— Impairing  Oblioations  of  Contraots.— A  co&« 
tract  obligation  is  protected  from  impairment  by  state  legislatures  by  th« 
federal  constitution:  People  y.  Common  Council,  140  N.  Y.  300;  37  Am.  St. 
Rep.  563,  and  nute,  with  the  cases  collected. 

Ck>RPORATiONSk  —  BsTOPPBL  of  persons  dealing  with  to  deny  corporate 
existence:  See  the  notes  to  PUttiburg  Min,  Co.  v.  Spooner,  17  Am.  St.  Repb 
161,  and  Schloae  r,  Montgomery  Trade  Co,^  13  Am.  St.  Rep.  55. 

CoBPORATiONs. — Capital  stock  of  a  corporation  is  a  trust  fand  for  tiM 
benefit  of  creditors:  Commercial  ete»  In$  Co.  7.  Board  qfJUmime^  91  A^^^^*fi% 
1)  42  Am.  8k  Rep.  17,  and  note. 
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National  Bane. 

(94  TBNNISBBB,  874.] 

BfiooTiABLB  Instrumbnts— Void  Indorsbubnt^-Riohtb  ahd  LiABTLimi 
OT  Aooommodation  Indorsbr. — ^If  the  holder  of  negotiable  paper,  upoa 
which  there  is  a  void  accommodation  indorsement,  transfers  it  to  a  third 
person  who  has  no  knowledge  of  the  infirmity,  for  the  express  purpose 
of  enabling  the  latter  to  collect  it  against  such  indorser  for  the  nse  and 
benefit  of  the  transferrer,  thus  imposing  a  new  liability  on  the  indorser, 
the  transferrer  is  liable  to  the  indorser  for  the  damages  sustained  by 
him,  and  he  may  maintain  suit  before  the  collection  of  the  note. 

Nbootiablb  Instruments— Rights  and  Liabiutibs  of  Indorsbr.— A 
holder  of  negotiable  paper  upon  which  he  cannot  legally  recover  against 
an  indorser,  and  who  transfers  such  paper  to  a  third  person,  so  as  to 
enable  the  latter  to  collect  from  the  indorser,  not  for  the  transferee's 
benefit,  and  in  due  course  of  trade,  but  for  the  use  and  benefit  of  the 
transferrer,  thus  holding  the  indorser  liable  when  the  transferrer  could 
not  regularly  so  hold  him,  is  liable  in  damages  to  saoh  indosMr  befove 
the  collection  of  the  note. 

Granbery  &  Marks,  for  the  oompIaiQank 

P.  D.  Maddifiy  for  the  defendant  « 

•***  Wilkes,  J.  This  is  a  suit  for  damages  for  wrongfiillj 
transferring  negotiable  paper  to  an  innocent  holder  for  th« 
purpose  of  imposing  upon  the  complainant,  as  indorser,  a 
liability  that  would  not  '^*  have  existed  if  the  note  had  not 
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been  so  transferred,  and  thereby  securing  an  advantage  for 
the  transferrer  of  the  paper.  There  was  a  demurrer  to  the 
declaration,  which  was  sustained  by  the  court,  and  plaintiff 
appealed,  and  has  assigned  errors. 

The  case,  as  made  out  by  the  declaration,  is  that  certain 
notes  made  by  the  Bond  Lumber  Company  had  placed  upon 
them  the  indorsement  of  the  Nashville  Lumber  Company* 
This  indorsement  was  made  by  the  secretary  of  the  Nashville 
Lumber  Company,  not  only  for  accommodation,  but  without 
any  legal  authority,  and  was  xdtra  vires  and  void.  The  de- 
fendant bank  held  the  notes  thus  indorsed,  with  legal  notice 
of  their  infirmity  when  made  and  indorsed,  and,  while  so 
holding  them,  the  plaintiff  company  further  notified  it  that 
the  indorsement  was  without  consideration,  illegal  and  void^ 
and  that  the  company  would  recognize  no  liability  on  account 
of  the  same. 

Prior  to  maturity  the  defendant  bank  indorsed  the  notee 
to  the  Merchant's  National  Bank  of  Louisville,  and  had  them 
rediscounted  by  that  bank.  The  maker  of  the  notes  wae 
insolvent  when  the  notes  were  transferred  to  the  Louis villo 
bank,  and  the  declaration  states  that  the  Nashville  bank 
fraudulently  rediscounted  the  notes  for  the  sole  purpose  of 
creating  a  liability  against  the  plaintiff  company  which  did 
not  before  exist,  and,  because  of  the  creation  of  this  liability ». 
plaintiff  claims  the  right  to  sue.  Judgment  has  been  ren- 
dered in  favor  of  the  Louisville  bank  against  plaintiff  com* 
pany  for  the  amount  of  the  '^*  notes,  it  not  being  able  to- 
defend  against  the  Louisville  bank,  and  a  part  of  the  same- 
has  been  paid.  Such  is  the  case  as  made  out  in  the  bilL 
Several  of  the  grounds  of  demurrer  are  not  well  laid,  but  wo 
treat  them  together,  as  raising  the  real  question  at  issue  in 
the  cause,  which  may  be  briefly  stated  as  follows: 

Can  the  holder  of  negotiable  paper,  upon  which  there  ie 
the  void  indorsement  of  a  corporation,  known  to  be  void  by 
the  holder,  transfer  it  to  a  third  party  with  no  knowledge  of 
the  infirmity,  and  thus  create  a  liability  against  the  indorser, 
which  did  not  exist  in  the  hands  of  the  holder  before  trans- 
fer? The  gist  of  the  action  is  the  knowingly  transferring 
the  paper  for  the  express  purpose  of  creating  such  liability 
as  did  not  exist  before  the  transfer,  and  by  which  the  trane-^ 
ferrer  is  to  be  benefited. 

While  some  special  objections  are  raised  by  the  demurrer 
to  the  form  of  the  declaration  and  the  statements  contained 
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in  ity  these  objections  are  more  technical  than  real,  and  the 
eflfect  of  the  demurrer  is  virtually  to  concede  that  the  defend* 
ant  bank  had  no  right  to  recover  upon  the  paper  when  it 
made  the  transfer,  and  that  it  was  transferred  to  the  Louis- 
ville bank,  apparently  in  due  course  of  trade,  for  the  expresB 
purpose  of  enabling  that  bank  to  collect  the  note  despite  the 
infirmity  in  it,  the  proceeds  held  for  the  use  and  benefit  of 
the  Nashville  bank,  and  thus  imposing  a  liability  on  the 
indorser  that  did  not  exist  while  the  Nashville  bank  held  the 
note. 

'^^  On  the  other  hand,  plaintiff  concedes  that  the  Nash* 
ville  bank  mighti  if  holding  in  good  faith,  have  transferred 
the  note  in  due  course  of  trade,  and  made  plaintiff  liable  ta 
the  transferee,  without  liability  against  it,  for  such  transfer; 
but  the  gravamen  of  the  charge  is  that  the  transfer  was  made 
not  in  due  course  of  trade,  so  far  as  the  Nashville  bank  wa» 
concerned,  but  fraudulently,  to  enable  the  Louisville  bank^ 
as  an  apparently  innocent  holder,  to  collect  the  proceeds  and 
hold  them  for  the  use  and  benefit  of  the  Nashville  bank,  thus 
enabling  the  Nashville  bank,  through  the  Louisville  bank,  to 
collect  the  note  from  plaintiff  as  indorser,  which  it  could  not 
do  if  it  retained  the  note  in  its  own  possession. 

The  plaintiff  insists  that,  while  the  notes  affected  by  thi» 
infirmity,  so  far  as  the  Nashville  bank  is  concerned,  were  in 
the  hands  of  that  bank,  it  had  two  remedies  to  protect  itself 
-^one  to  enjoin  the  transfer  of  the  notes  till  the  indorsement 
was  erased,  and  the  other  to  notify  the  holder  of  the  illegality 
of  the  indorsement,  and  of  its  nonliability  on  account  of  it 
It  is  said  the  former  course  was  doubtful  and  embarrassed, 
as  the  plaintiff  company  could  not  allege  insolvency  of  the 
Nashville  bank,  nor  that  it  was  about  to  make  the  transfer. 
Hence  the  latter  course  was  pursued,  and  the  claim  now  i» 
for  damages  for  making  the  transfer  under  the  circumstances. 
We  have  been  cited  to  no  case  directly  in  point,  and  perhaps 
there  is  none  to  be  found,  '^®  though  we  think  the  principles 
involved  have  been  settled  upon  a  somewhat  different  state 
of  facts  in  several  cases. 

The  case  of  Metropolitan  Elevated  Ry.  Co.  v.  Knedand^  120 
N.  Y.  134,  17  Am.  St.  Rep.  619,  is  relied  on.  That  was  an 
action  for  damages  by  the  corporation  against  its  directors^ 
first,  for  illegally  voting  a  salary  to  the  president  of  the  com* 
pany,  and,  8ec6nd,  authorizing  the  issuance  of  negotiable 
notes  therefor,  which  went  into  the  hands  of  an  innocent 


780  Nashvillb  L.  Go.  v.  Fourth  Nat.  Bane.      [Teniu 

bolder.  The  court  held  that  no  liabilitir  attached  to  the 
directors  for  voting  the  salarji  for  that,  being  illegal,  created 
no  liability,  but  that  such  of  the  directors  as  voted  to  issue 
the  negotiable  notes  were  liable,  because  such  notes  did  create 
a  liability  when  they  came  into  the  hands  of  an  innocent 
holder.  The  court  said:  *MVe  think  the  cases  relating  to 
this  subject  rest  upon  the  principle  that  a  person  who  fraud- 
ulently places  in  circulation  the  negotiable  instrument  of 
another,  whether  made  by  him  or  his  apparent  authority,  and 
thereby  renders  him  liable  to  pay  the  same  to  a  bona  fide 
purchaser,  is  guilty  of  a  tort,  and  liable  for  the  value  of  the 
note.  The  essential  injury  common  to  all  cases  of  this  char« 
acter  is  the  fraudulent  imposition  of  liability.  Hence,  there 
ehould  be  a  common  remedy,  whether  it  is  called  an  action 
for  conversion,  or  in  the  nature  of  a  conversion,  or  a  special 
action  on  the  case." 

The  case  proceeds:  ''In  what  respect  do  the  wrongful 
acts  of  the  directors  who  negotiated  the  '^*  notes  differ  from 
those  oases  which  were  held  to  authorize  an  action  for  con- 
version or  an  action  in  the  nature  of  conversion  of  negotiable 
paper?  Is  there  not  in  each  the  same  presumption  of  dam- 
ages springing  from  a  liability  wrongfully  imposed?  Were 
not  all  of  these  actions  founded  on  the  fact  that  the  maker, 
real  or  apparent,  of  a  negotiable  instrument  had,  through 
the  wrongful  acts  of  another,  become  chargeable,  so  that  he 
could  be  compelled  to  pay  such  instrument,  which  would 
not  have  ripened  into  a  valid  obligation  against  him  but  for 
euch  wrongful  act?  " 

There  are  numerous  cases  holding  a  party  liable  for  the 
•unauthorized  conversion  of  negotiable  paper.  In  Decker  v. 
Mathews,  12  N.  Y.  318,  it  is  said,  in  substance,  that  the 
gravamen  of  such  action  is  the  wrongful  act  of  the  defendant 
in  causing  a  note  without  value,  except  to  a  bona  fide  holder, 
to  become  valuable  by  a  sale  thereof  to  such  a  purchaser  as 
'Could  enforce  it  against  the  plaintiff,  and  the  right  of  action 
accrues  as  soon  as  the  transfer  is  made,  and  before  payment 
■enforced. 

In  Thayer  v.  Manley,  78  N.  Y.  805,  defendant  fraudulently 
induced  plaintiff  to  execute  and  deliver  to  him  these  notet, 
4)ut,  before  they  matured,  plaintiff  demanded  their  return  to 
him,  which  was  refused.  It  was  held  that,  as  defendant  had 
it  in  his  power  when  suit  began  to  dispose  of  the  notes  to 
a  bona  fide  holder,  in  whose  hands  they  would  have  been 
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▼alidy  plaintiff  was  entitled  to  recover  their  full  '^^  value, 
which  might  be  discharged  by  a  return  of  the  notes. 

In  Famham  v.  Benedict^  107  N.  Y.  159,  defendant  being 
in  possession,  without  title,  of  certain  town  bonds  that  had 
been  fraudulently  issued  through  his  procurement,  and  which 
were  void  in  fact,  but  apparently  valid,  sold  them  to  bona 
fide  purchasers,  and  thus  rendered  them  valid  and  binding 
on  the  town,  which  was  compelled  to  pay  them.  It  was  held 
that  he  was  liable  to  the  town  for  the  amount  of  the  bonds, 
and  that  an  action  lay  either  in  the  nature  of  trover  for  the 
face  of  the  bonds  or  for  money  had  and  received  for  the 
money  realized  therefrom,  according  to  the  rule  laid  down  in 
Comstoek  v.  Hier,  73  N.  Y.  269,  29  Am.  Rep.  142. 

In  Betz  V.  Daily,  3  N.  Y.  St.  Rep.  309,  it  was  held  that,  in 
an  action  by  a  partner  against  his  copartner  and  others  for 
fraudulently  making  notes  in  the  name  of  the  firm  and 
negotiating  them  to  innocent  holders,  the  cause  of  action  was 
complete  when  the  wrong  was  done,  and  that  payment  of 
the  notes  was  not  essential  to  recovery,  the  court  holding 
that  the  injury  was  done  when  the  notes  were  first  negotiated. 

In  Ontario  v.  HiU,  33  Hun,  250,  the  defendants  were  held 
liable  for  wrongfully  issuing  the  negotiable  notes  of  a  town, 
some  of  which  had  gone  into  the  hands  of  innocent  holders. 
This  case  was  afterward  reversed,  but  not  on  this  point:  See 
Ontario  v.  Hill,  99  N.  Y.  324.  See,  also,  »®*  Haas  v.  Saehett^ 
40  Minn.  53,  and  cases  there  cited. 

In  the  case  at  bar  it  is  proper  to  remember  that  the  Nash- 
ville bank  had  title  to  this  paper  as  against  the  maker,  and 
so  far  as  the  maker  is  concerned,  its  transfer  was  in  no  sense 
a  conversion  of  the  paper,  but  it  did  not  have  the  legal  right 
to  the  plaintifi^'s  indorsement,  nor  any  right  to  pass  it  to  an- 
other. Nevertheless,  the  transfer  put  the  legal  title  of  the 
paper  and  its  indorsement  in  the  Louisville  bank,  which  had 
no  notice  of  the  infirmity  of  the  paper,  and  hence  the  plain- 
tiff could  not  defend  against  its  suit.  It  must  be  borne  in 
mind  that  the  case  at  bar  is  not  the  case  of  an  indorser 
who  has  received  value  for  his  name  and  credit,  and  who 
then  seeks  to  avoid  the  contract,  in  which  case  he  must 
refund  the  money  or  be  denied  relief,  and  hence  many  of 
the  cases  cited  for  the  bank  -do  not  apply,  and  need  not  be 
commented  on. 

The  case  of  Freeman  v.  Venner,  120  Mass.  424,  it  specially 
relied  on  by  defendant  bank,  but  in  that  case  the  plaintiff. 


782  Nashville  L.  Co.  v.  Fousth  Nat.  Bank.      [Teniu 

opon  his  own  showing,  could  not  impeach  the  defendant's 
title  to  the  note,  nor  his  right  to  transfer  that  title  to  another^ 
and  it  is  not  therefore  analogous  to  this. 

The  case  of  Solinger  ▼.  Earh,  82  N.  Y.  896-400,  is  also 
relied  on,  but  in  that  case  the  party  who  sought  damages  for 
the  unauthorized  use  of  his  note  was  denied  relief  because  he 
was  guilty  of  a  '^^  legal  wrong  in  putting  the  note  into 
existence,  and  the  court  repelled  him  because  of  this  wrong. 

In  this  case  at  bar,  however,  the  plaintiff  company  did  noi 
put  its  indorsement  into  circulation,  but  it  was  made  without 
consideration,  for  accommodation,  and  without  authority  by 
its  secretary,  and  without  knowledge  of  the  directory. 

The  case,  as  presented  to  us  by  the  declaration  and  demur* 
rer,  is  that  of  a  holder  of  paper  upon  which  it  cannot  legally 
recover  against  an  indorser  transferring  that  paper  to  a  third 
person  so  as  to  Enable  such  person  to  collect  the  paper  from 
the  indorser,  not  for  the  transferee's  benefit  and  in  due  course 
of  trade,  but  for  the  use  and  benefit  of  the  transferring  bank, 
and  thus  indirectly  holding  the  indorser  liable  when  the 
transferring  bank  could  not  regularly  so  hold  it.  The  prin* 
ciple  would  be  the  same  if  the  bank  at  Nashville  had  held 
the  note  of  the  plaintiff  on  which  it  was  maker,  and  which 
for  any  reason  was  void,  and  had,  before  maturity,  trans- 
ferred it  to  the  Louisville  bank  in  order  to  enable  it  to  collect 
it  for  account  of  the  Nashville  bank.  In  each  case  it  is  an 
appropriation  to  its  own  use  by  forms  of  law  of  the  credit 
and  money  of  the  indorser  or  maker  to  which  the  Nashville 
bank  had  no  right,  and  we  think  the  case  falls  within  the 
reason  of  the  cases  here  cited. 

We  are  of  opinion  there  is  error  in  the  ruling  of  the  ooitrt 
below,  and  it  is  reversed  and  cause  remanded  for  trial. 

KlQOTIABLB   InSTRUMINTS — AOOOMMODATIOlf  InDOBSBBS— LlABILITT  VO 

Bora  Fids  PoBOHASBBa. — An  aooommodation  indoner  ia  liable  to  a  holder 
in  good  iaith,  although  the  indorsement  was  prooored  by  the  maker's  fnuidi 
MarkB  ▼.  FirH  Nat.  Bank,  79  Ala.  650;  68  Am.  Rep.  620.  See  aleo  the 
extended  note  to  CredU  Co.  ▼.  Howe  Machine  Co.,,  1  Am.  St.  Eep.  IM^  i:;8. 
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StBINQFIBLD  V.   HiRSCB. 
[94  TnrmBnii,  42&) 
DAiuaas— AnoBNSTB'  Fiis  as  Euikuit  ov.— In  m  aetios  m  §m  aMftoh* 
nMnt  orHnjanotion  bond  to  recover  for  the  wrongful  niinfc  out  of  th« 
atlnehment  or  injanotion,  attorneys  fee*  are  not  a  proper  element  of 

Damaqwb  for  Brbaob  ov  Attaohmbiit  or  iNjuMonov  BoiTD— Taxu  It 
BLRMsar  OF.^If  a  fund  in  the  hands  of  a  reoeiver  b  impounded  by 
wrongfal  attachment  or  injunction  taxee  accraing  on  anch  fnnd  and 
paid  out  thereof,  pending  the  litigation  are  not  a  proper  element  of 
damages  to  be  recovered  in  an  action  on  the  attachment  or  injnnetioR 
bond. 

Oamaors  for  Briaoh  of  Attachmimt  or  iRjcTNcriov  Boim.— RBOiiyui*a 
Ck>]CFRN8ATiON  A8  Elrmbnt  OF.— If  a  fnnd  in  the  hands  of  a  receiver 
is  impounded  by  wrongful  attachment  or  injunction  the  receiver's  com- 
missions accruing  from  loaning  out  the  fund  during  the  litigation  are 
not  a  proper  element  of  damages  in  an  action  upon  the  bond. 

Damaoks  for  Brxach  of  Attachkbntor  Injunction  Bond.— Joint  Judo- 
MBNT  WHBN  Erronbous. — If  several  creditors  successively  and  wrong* 
fnlly  attach  or  enjoin  the  distribution  of  the  same  fund  of  their  debtor, 
each  giving  a  separate  bond,  a  joint  judgment  against  all  of  them 
in  an  action  on  such  bonds,  or  a  judgment  against  each  for  the  full 
amount  of  the  damages  resulting  from  such  wrongful  attachment  and 
injunction  is  erroneous.  The  damages  should  be  apportioned  iMord* 
ing  to  the  amount  thereof  caused  by  each  creditor* 

/•  S.  PUeJier^  for  Stringfield,  Einstein  &  Co. 

Champiof^  Head  &  Brown^  and  L.  R.  CampbeU^  for  Etiingef 

N.  Cohn^  and  Sieger^  Washingttm  &  Jaekson,  for  Feohheimer. 

/.  W.  Oaines  and  E.  A,  Price^  for  Mendil,  Bremen  &  Cou 

/.  Ruhm  &  Son^  for  Jonas,  Lowenheim,  and  Petri* 

ColyaVf  WiUiamaan  &  Colyar^  and  J.  8.  PUcA^r,  for  Mar- 
garet O.  NeaL 

Daniel  <t  Wait^  for  Henry  E.  NeaL 

^^  Wilkes,  J.  On  July  8, 1891,  attaohments  were  8epa< 
rately  sued  out  in  the  chancery  court  of  Davidson  county  by 
Jonas  &  Co.,  Lowenheim  and  Petri,  creditors  of  I.  Mihalo* 
vitch,  and  levied  on  a  stock  of  goods  as  the  property  of  L 
Mihalovitcb,  ^'  a  resident  of  Cincinnati,  Ohio,  but  in  pos- 
session  of  his  son-in*law,  Joseph  Hirsch,  in  the  city  of  Nash- 
ville. The  clerk  and  master  was  appointed  receiver,  and 
took  charge  of  the  goods  attached,  and  sold  them,  under  the 
orders  of  the  court,  on  July  27, 1891,  for  ten  thousand  doUarSi 
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the  sale  being  confirmed  July  31,  1891,  by  tbe  court  After 
the  property  had  thus  been  attached  aB  the  property  of 
Mihalovich,  and  placed  in  the  hands  of  the  receiver  and 
sold,  various  creditors,  some  eleven  in  number,  filed  bills 
seeking  to  impound  the  proceeds  of  sale,  alleging  that  Hirsch 
was  the  real  owner  of  the  property,  and  enjoining  the  paying 
over  the  proceeds  to  the  creditors  of  Mihalovitch. 

The  bill  of  Stringfield,  Einstein  A  Company  was  filed 
August  1,  1891,  and  is  especially  referred  to  as  raising  the 
issues  in  this  case.  The  prayer  of  their  bill  was  that  enough 
of  the  proceeds  of  sale  of  the  goods  be  impounded  to  satisfy 
complainant's  debt.  An  order  was  granted,  upon  complain* 
ants  giving  bond  in  the  sum  of  one  thousand  dollars,  condi* 
tioned  to  pay  all  damages  for  the  wrongful  procuring  of  the 
restraining  order,  that  a  sufficient  amount  of  such  proceeds 
be  impounded  to  satisfy  complainants'  debt.  Bond  was  given 
payable  to  Hirsch  &  Co.,  and  other  defendants,  not  naming 
them,  but  no  injunction  was  issued  in  that  special  case.  In 
other  case  s  creditors  attached  the  proceeds  as  the  property 
of  Hirsch  &  Co.,  and  enjoined  Jonas,  Lowenheim,  and  Petri 
from  receiving  the  proceeds  of  the  sale.  Answers  **•  were 
filed,  and  an  order  was  obtained  dissolving  the  injunction 
and  removing  the  restraining  order  upon  the  execution  of 
refunding  bonds,  but,  in  the  mean  time,  other  bills  attaching 
and  impounding  the  funds  and  enjoining  their  payment, 
followed  in  rapid  succession,  so  that  the  refunding  bonds 
were  never,  in  fact,  executed,  and  the  funds  remained  Id 
the  hands  of  the  receiver  and  under  the  custody  of  the  court 
until  final  hearing,  when  the  attachments  were  dismissed^ 
injunctions  dissolved,  and  impounding  orders  removed,  so 
far  as  they  interfered  with  Jonas,  Lowenheim,  and  Petri,  the 
court  holding  their  bills  to  be  properly  filed,  and  that  the 
property  should  be  applied  to  the  debts  of  Mihalovitcb, 
instead  of  to  the  debts  of  Hirsch  A  Co.  The  cause  was 
appealed  to  this  court,  and,  at  a  former  terra,  this  court  dis- 
missed the  appeal,  holding  that  Mihalovitch  was  a  fraudo* 
lent  vendee  and  Hirsch  &  Co.  were  fraudulent  grantors;  that, 
as  between  the  creditors  of  the  fraudulent  vendee,  Mihalo- 
vitch, and  the  fraudulent  vendor,  Hirsch  &  Ca,  the  goods 
should  go  to  the  creditors  of  Mihalovitch,  inasmnch  as  thej 
were  first  attached  as  his  property. 

The  cause  was  remanded  to  the  chancery  court  to  execute 
all  unexecuted  orders,  and  for  a  reference  to  the  clerk  and 


Feb.  1895.]  Stringfield  v.  Hirbch.  785 

maBter  to  report  the  damages  sustained  by  the  wrongful 
suing  out  of  the  injunction  writs  and  impounding  orders. 
The  clerk  and  master  executed  the  order  of  reference,  and 
reported  as  damages  the  following  items: 

Counsel  fees  in  seonring  dissolution  of  injunction  snd  im* 

pounding  orders • • .1260  00 

TWxes  for  1892  and  1893  on  fund  impounded • 120  00 

Costs  incurred  nnder  injunction  and  impounding  prooeed- 

ings 1140 

Commissions  to  receiver  on  impounded  fund  loaned  out  to 

attaching  creditors. ...v* •••••••••• •••••••    68  70 

Total 1440  60 

^*  Exceptions  were  filed  to  this  report,  but  the  account 
was  finally  confirmed,  and  it  was  decreed  by  the  court  that 
Petri,  Jonas,  and  Lowenheim,  attaching  creditors  of  Mihalo- 
vitch,  recover  of  the  complainants  who  attached  as  creditors 
of  Hirsch  &  Co.,  and  the  sureties  on  their  bonds,  the  amount 
of  four  hundred  and  forty  dollars  and  sixty  cents  and  costs^ 
for  which  execution  might  issue.  The  decree  further  pro* 
yided:  ^*  But,  as  between  said  original  complainants,  the  court 
is  of  opinion,  and  so  decrees,  that  each  should  contribute' 
to  the  recovery  against  them  herein  had  for  damages  and 
costs  an  amount  which  would  be  equal  in  proportion  to  the 
amount  of  the  respective  debts  of  each  upon  which  suits 
were  brought,  and,  if  complainants  so  desire,  they  may,  as 
between  themselves,  have  a  reference  to  the  clerk  and  master 
to  ascertain  their  proportion  on  the  above  basis,  and  a  refer* 
ence  was  ordered  accordingly,  the  clerk  and  master  to  report 
as  soon  as  practicable.  From  this  decree  the  several  com- 
plainants, creditors  of  Hirsch  A  Co.,  appealed,  the  order  of 
reference  being  unexecuted,  and  they  have  assigned  errors: 
These  errors  are,  in  substance:  1.  That  attorney's  fees  are  not 
a  proper  element  ^'^  of  damages  for  wrongfully  suing  out 
attachment  or  injunction  writs  and  obtaining  impounding 
orders;  2.  That  taxes  paid  by  the  receiver  on  the  fund  while 
in  his  hands  under  impounding  orders  are  not  proper  ele- 
ments of  damage  in  such  cases;  8.  That  the  item  of  eleven  dol- 
ars  and  forty  cents  costs  was  not  a  proper  matter  of  damages; 
4.  That  the  commissions  of  sixty-eight  dollars  and  seventy 
cents  to  the  receiver  should  not  have  been  allowed  as  dam- 
ages; 6.  That  it  was  error  to  allow  damages  against  parties 
who  reached  nothing  by  their  attachments  on  account  of  the 
(aot  that  the  entire  fond  was  absorbed  by  prior  attachments; 
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6.  That  it  was  error  to  give  a  joint  judgment  against  all  the 
<^reditorB,  and  against  each  for  the  full  amount  of  the  entire 
fee  allowed  for  all  the  cases;  ?•  That  the  court  erred  in  ad- 
judging against  appellants  the  costs  of  the  reference  to  tho 
clerk  and  master. 

The  first  and  most  important  question  presented  is,  Arm 
counsel  fees  proper  elements  of  damage  in  cases  where 
attachments  and  injunctions  are  wrongfully  sued  out  and 
impounding  orders  wrongfully  obtained?  Upon  this  ques- 
tion there  is  an  abundance  of  authority  and  an  irreconcil* 
able  conflict  of  decisions  in  the  courts  of  the  several  states 
and  the  federal  courts. 

In  High  on  Injunctions,  section  1686,  it  is  held  that,  acoord« 
ing  to  the  great  weight  of  authority,  reasonable  ^*^  counsel 
fees,  incurred  in  procuring  the  dissolution  of  an  injunction, 
is  a  proper  element  of  damages,  the  amount  being  limited 
to  the  fees  paid  for  procuring  the  dissolution,  and  not  for 
the  general  defense  of  the  case.  This  holding  proceeds 
upon  the  idea  that  the  defendant  has  been  compelled  to 
employ  counsel  to  rid  himself  of  an  unjust  restriction  which 
the  plaintiff  has  placed  upon  him,  and  hence  such  fees  will 
only  be  allowed  when  motion  is  made  to  dissolve  pending 
the  litigation  and  before  the  hearing  on  the  merits:  Sec.  1686. 
Again:  Fees  will  not  be  allowed  to  cover  the  entire  expense 
of  the  defense,  but  only  for  such  as  was  incurred  about  the 
injunction:  Sees.  1688-1690.  See,  also,  1  Sedgwick  on  Dam* 
ages,  sec.  257;  1  Sutherland  on  Damages,  sec.  86;  2  Suther* 
land  on  Damages,  sees.  524,  625;  Beach  on  Injunctions,  sect. 
208-210.  In  these  text-books  the  principal  authorities  pro 
and  con  are  cited  and  collated.  A  well-considered  case  hold- 
ing the  majority  view  is  Cook  ▼.  Chapman^  41  N.  J.  Bq.  152. 

This  rule  thus  stated,  with  minor  modifications,  is  laid 
down  in  some  twenty-six  states  of  the  union,  among  them 
the  following:  Alabama,  California,  Colorado,  Florida, 
Georgia,  Illinois,  Indiana,  Kansas,  Kentucky,  Louisiana, 
Michigan,  Minnesota,  Missouri,  Montana,  Nevada,  New 
Hampshire,  New  Jersey,  New  York,  Ohio,  Virginia,  and 
West  Virginia.  In  some  of  these  states  the  matter  is  regu* 
lated  by  statute,  as  in  Iowa,  Mississippi,  and  Washington 
state.  But  ^*'  the  rule  is  held  otherwise  in  Arkansas, 
Maryland,  North  Carolina,  Oregon,  Pennsylvania,  South 
Carolina,  South  Dakota,  Texas,  Vermont,  and  is  settled  hj 
neither  statute  nor  decision  in  Connecticut^  MassaohusettC| 
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Korth  Dakota,  and  Rhode  Island,  so  far  as  we  haTB  been 
able  to  ascertain.  In  the  United  States  supreme  court  and 
in  the  federal  courts  such  fees  are  not  allowed. 

The  case  of  Oelrieti$  r.  Spain,  15  Wall.  211,  sets  forth  the 
holding  of  the  supreme  court  of  the  United  States  in  a  case 
Tery  similar  to  the  one  at  bar.  In  that  case  injunction  was 
granted  upon  a  bond  conditioned  to  prosecute  the  writ  with 
effect,  or  pay  and  satisfy  the  damages  and  charges  which 
ehould  be  occasioned  by  such  writ.  The  injunction  was  dis- 
missed, and  salt  was  brought  upon  the  bond  to  recover  dam- 
ages, including  counsel  fees.  The  court  below  allowed  two 
thousand  five  hundred  dollars  counsel  fees,  and  the  case  was 
appealed.  The  court  referred  to  the  cases  otAreamhel  v.  WUe- 
fiian,  3  Dall.  306;  Teese  v.  Huntington,  23  How.  2;  Day  v. 
Woodworth,  13  How.  370, 371,  and  other  cases,  as  being  anal- 
ogous, and  continued:  ''The  point  here  in  question  has  never 
been  decided  by  this  court,  but  it  is  clearly  within  the  reft- 
■oning  of  the  case  in  13  Howard,  and  we  think  it  substan- 
tially determined  by  that  adjudication.  In  debt,  covenant^ 
and  assumpsit  damages  are  recovered,  but  counsel  fees  are 
never  included.  So  in  equity  cases,  where  there  are  no 
injunctions,  only  taxable  costs  are  allowed  complainants. 
The  ^'^  same  rule  is  applied  to  the  defendant,  however  un* 
just  the  litigation  of  the  other  side  may  be,  and  however 
large  the  expensa  lites  to  which  he  may  have  been  subjected* 
The  parties,  in  this  respect,  are  on  a  footing  of  equality. 
There  is  no  fixed  standard  by  which  the  honorarium  can  be 
measured.  Some  counsel  demand  more  than  others,  more 
counsel  may  be  employed  than  are  necessary;  when  client 
and  counsel  both  know  that  the  fees  are  to  be  paid  by  the 
other  party  there  is  danger  of  abuse.  A  reference  to  a  mas- 
ter, or  an  issue  to  a  jury,  might  be  necessary  to  ascertain  the 
proper  amount,  and  the  grafted  litigation  might  be  more  ani- 
mated and  protracted  than  that  in  the  original  cause.  It 
would  be  an  office  of  some  delicacy  on  the  part  of  the  court 
to  scale  down  the  charges,  as  might  some  times  be  necces- 
sary.*'  The  court  continues:  "We  think  the  principle  of 
disallowance  rests  on  a  solid  foundation,  and  the  opposite 
rule  is  forbidden  by  the  analogies  of  the  law  and  sound  pub- 
lic policy.*' 

In  Tennessee  we  have  the  following  oases  bearing  more  or 
less  directly  on  the  controversy: 

In  Littleton  v.  Frank  Bros.,  2  Leay  301,  Deaderick,  0.  X^ 
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delivered  the  opinion  of  the  court:  ^^This  is  an  action  at  law 
by  plaintiff  against  defendants,  who  were  sureties  on  an 
attachment  bond  executed  in  a  suit  in  chancery  court.  The 
attachment  was  issued  wrongfully,  although  on  probable 
cause.  The  damages  sued  for  are  counsel  feeS|  one  hundred 
and  twenty*five  dollars,  and  costs,  two  dollars  and  fifty  cents, 
incurred  in  defending  said  attachment  ^*^  suit.  The  circuit 
judge,  deciding  the  case  without  a  jury,  held  the  plaintiff  not 
entitled  to  recover,  and  she  appealed.  As  to  the  one  hun- 
dred  and  twenty-five  dollars  counsel  fees,  we  have  held  in 
an  unreported  case  such  fee  is  not  recoverable  in  cases  like 
this.  But  plaintiff,  for  the  wrongful  suing  out  of  the  injunc- 
tion, is  entitled  to  recover  some  damages,  and  the  judgment 
of  the  circuit  court  will  be  reversed,  and  judgment  entered 
here  for  plaintiff  for  two  dollars  and  fifty  cents  damageSi 
with  costs":  Littleton  v.  Frank  BroB.y  2  Lea,  801. 

In  Williams  v.  Burg^  9  Lea,  456,  suit  was  brought  to  recover 
upon  an  alleged  breach  of  warranty  in  a  deed,  where  the 
title  had  failed.  In  such  case,  of  course,  the  defendant  must 
make  defense,  and  the  eviction  must  be  by  legal  process,  in 
order  to  entitle  the  vendee  to  proceed  upon  the  covenant  of 
warranty.  It  is  a  matter  of  necessity  that  he  shall  defend, 
and,  in  such  defense,  the  services  of  an  attorney  are  neces* 
sary.  In  regard  to  the  right  to  recover  attorney's  fees  in 
making  such  defense  this  court  used  this  language: 

*'If  the  employment  of  counsel  be  necessary,  upon  prin* 
ciple,  it  is  not  easy  to  see  why  the  expense  is  not  as  much  a 
legitimate  part  of  the  damage  sustained  as  the  costs  of  the 
cause.  The  common-law  doctrine  that  the  services  of  coun- 
sel are  honorary  and  gratuitous  does  not  prevail  in  this 
state:  Nevman  v.  Washington^  Mart  &  Yerg.  79.  Yet,  if  such 
expense  is  put  upon  the  same  ground  as  the  costs,  the  plain- 
tiff would  in  every  case  recover  his  ^*  necessary  counsel 
fees  in  protecting  a  rightful  claim  against  a  defendant  pre- 
cisely as  he  recovers  his  costs.  There  would  be  some  justice 
in  the  claim,  and,  in  some  states  and  in  the  federal  courts, 
a  tax  fee  is,  in  some  instances,  allowed.  But  such  fees  have 
never  been  allowed  in  the  courts  of  this  state.  It  is  within 
the  recollection  of  some  of  the  members  of  this  court  that  we 
have  decided  against  the  claim  in  a  case  precisely  of  this 
character.  We  have  certainly  so  decided  analogous  cases, 
and  the  chancellor's  decree  on  this  point  will  be  affirmed: 
WiUiavM  V.  Burg,  9  Lea,  456,  457. 
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In  the  case  of  Davenport  ▼.  Rarberi,  1  Leg.  Rep.  172,  it  was 
Bought  to  recover  attorney's  fees  as  damages  upon  an  injuiic* 
tion  bond.  This  court  refused  to  allow  such  damnges,  and 
in  deciding  the  case  used  this  language:  '*To  hold  her  re* 
sponsible  for  fees  to  adversary's  counsel  would  be  to  estab- 
lish precedents  under  which  all  successful  defendants  might 
claim  reimbursements  for  fees  paid  their  attorneys":  Daven^ 
port  V.  Harherty  1  Leg.  Rep.  173. 

tn  White  V.  Clack^  2  Swan^  231,  this  court  declined,  in  an 
action  for  mesne  profits,  to  allow  counsel  fees  incurred  in  the 
prosecution  of  the  action  of  ejectment 

It  is  insisted  that  the  cases  of  Davenport  v.  Harhert^  1  Leg. 
Rep.  173,  and  Oelrichs  v.  Spaing  15  Wall.  211,  are  not  exactly 
similar  to  the  case  at  bar,  inasmuch  as  they  do  not  show 
that  ^*^  the  fees  claimed  in  those  cases  were  properly  fees 
incurred  about  the  injunctions  alone,  and  not  in  the  general 
defense  of  the  cases;  and  this  criticism  is  just,  so  far  as  we 
can  see  from  the  meager  reports  of  these  cases;  but  at  last 
the  question,  if  not  settled  by  these  cases  on  analogies,  is  one 
of  broad  public  policy,  and  should  be  settled  in  accordance 
with  the  general  trend  of  our  decisions  in  similar  cases  and 
with  the  wisest  public  policy. 

It  is  difficult  to  see  upon  what  ground  counsel  fees  in- 
curred by  the  adverse  party  should  be  charged  up  to  the 
defeated  party  any  more  in  attachment  and  injunction  cases 
than  in  other  litigations  upon  contracts  or  for  damages  for 
torts.  The  litigation  may  be  equally  unjust  and  oppressive 
in  other  cases  as  in  the  case  of  attachments  and  injunctions. 
It  is  true  the  latter  cases  are,  in  some  respects,  more  sum- 
mary, and  may  entail  damages  arising  out  of  the  seizure  of 
defendant's  property;  but  all  this  is  provided  for  by  the 
terms  of  the  bond  required  to  cover  damages  sustained.  But 
counsel  fees  are  as  necessary  in  the  one  class  of  cases  as  in 
the  other,  and  are  neither  peculiar  nor  more  onerous  in  cases 
of  attachments  and  injunctions  than  in  other  cases. 

It  is  said  that  additional .  fees  are  required  to  remove  the 
attachment  and  injunction,  and  relieve  from  the  impounding 
orders,  but  this  is  more  imaginary  than  real,  as  the  attention 
necessary  to  protect  and  guard  against  the  injunction  or 
attachment  is  in  a  vast  majority,  if  not  all,  the  cases  merely 
incidental  **^  to  the  defense  upon  the  merits,  and  it  is  prac- 
tically impossible  to  distinguish  between  services  rendered 
about  the  attachment  or  injunction  and  that  about  the  de« 
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fense  of  the  case  generally.  Any  apportionment  of  the  fees 
between  these  different  services  is  more  or  less  arbitrary  and 
fanciful.  But,  if  it  were  otherwise,  it  is  at  least  but  counsel 
fees  of  the  opposite  party  which  his  adversary  is  called  upon 
to  pay. 

It  is  said  that  in  attachment  and  injunction  cases  a  bond 
is  required,  the  conditions  of  which  are  to  pay  all  such  dam- 
ages as  occur  by  the  wrongful  suing  out  of  the  writs,  and 
that  this  creates  virtually  a  contract  on  the  part  of  the  de- 
fendant to  pay  such  damages.  But  we  think  that  this  is  a 
mistaken  view  of  the  office  and  reason  of  the  bond.  The  lia- 
bility for  damages  for  wrongfully  suing  would  be  the  same 
mo  far  as  the  principal  in  the  bond  is  concerned,  whether 
the  bond  were  executed  or  not,  and  the  office  of  the  bond  is 
not  to  create  or  regulate  the  liability  of  the  principal,  but  to 
bring  in  the  bondsmen,  as  the  securities  of  the  principal,  to 
answer  for  such  damages  as  are  proper.  While  the  liability 
of  the  sureties  arises  out  of  the  execution  and  condition  of 
the  bond  the  liability  of  the  principal  in  nowise  depends 
iipon  the  bond  or  its  conditions. 

We  think  that  the  analogies  of  the  law^  as  well  as  the 
soundest  public  policy,  demand  that  counsel  fees,  in  suits 
upon  contracts,  or  for  damages  for  torts,  or  upon  attachments 
or  injunctions,  should  not  be  regarded  as  a  proper  element 
of  damages,  even  where  ^^  they  are  capable  of  being  appor- 
tioned so  as  to  show  the  amount  incurred  for  the  attachments 
and  injunctions  as  separate  and  distinct  from  the  other  ser- 
vices necessary  in  the  case.  It  is  not  sound  public  policy  to 
place  a  penalty  on  the  right  to  litigate;  that  the  defeated 
party  must  pay  the  fees  of  counsel  for  his  successful  oppo- 
nent in  any  case,  and  especially  since  it  throws  wide  the 
doors  of  temptation  for  the  opposing  party  and  his  counsel 
to  swell  the  fees  to  undue  proportions,  and^  in  cases  of 
attachment  and  injunction,  to  apportion  them  arbitrarily 
between  the  fees  pertaining  properly  to  the  attachment  and 
injunction  and  that  relating  to  the  merits  of  the  case. 

We  think  the  second  assignment  of  errors  is  well  made* 
The  funds  in  the  hands  of  the  receiver  were  subject  to  taxa« 
tion.  There  is  no  evidence  or  intimation  that  they  were 
doubly  taxed.  The  parties  entitled  to  the  funds  were  resi* 
dents  of  the  state,  and  the  funds  were  taxable,  and  would 
have  been  so,  we  must  assume,  even  if  the  complainants  had 
realized  them,  and  put  them  into  their  businessi  or  otharwise 
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invested  them.  We  cannot  presume  that  thej  would  haye- 
Bo  disposed  of  the  funds  as  to  escape  taxation  if  they  bad 
been  realized  and  paid  over  to  them. 

We  think  the  item  of  sixty-eight  dollars  and  seventy  cents 
oommissions  to  the  clerk  and  master  and  receiver  was  not  a 
proper  element  of  damages.  This  was  commission  upon  the 
interest  which  accrued  from  loaning  out  the  impounded  fund. 
Whether  this  should  have  been  allowed  ^**  to  the  receiver 
is  a  question  not  now  before  us,  but  it  appears  that  this  fund 
was  loaned  to  the  creditors  who  were  adjudged  entitled  to  it 
on  final  hearing,  and  it  was  never,  in  fact,  paid  into  the  handa 
of  the  clerk,  nor  paid  out  by  him,  and  was  simply  charged 
up  to  the  attaching  creditors  on  final  settlement  of  their 
accounts.  It  was  a  mere  incident  to  the  receivership  which 
was  instituted  by  these  creditors,  and  before  the  defendants 
appeared  in  the  case.  The  fund  could  have  been  drawn  out 
on  refunding  bond  instead  of  being  loaned. 

It  was  error  to  charge  each  attaching  party  the  full  amount 
of  these  damages,  or  to  give  a  joint  judgment  against  them* 
There  was  no  joint  tort  by  the  several  attaching  creditors. 
There  was  no  joint  liability  between  the  principals  and  sure- 
ties in  the  several  bonds  executed,  and  no  connection  betwecD 
them  at  the  time  the  attachment  and  injunctions  were  sued 
out  and  the  damage  done.  The  fund  in  the  case  was  origi-^ 
nally  impounded  by  the  creditors  Jonas,  Petri,  and  Lowen* 
heim.  It  remained  tied  up  by  them,  as  well  as  by  the 
subsequent  attachments,  until  the  final  hearing  in  the  case. 
It  is  apparent  that  the  liability  of  the  first  attaching  creditors 
may  be  very  difierent  from  that  of  one  who  subsequently 
attaches  a  fund  already  tied  up  in  court  One  may  cause 
the  loss  of  credit  and  damage  to  business,  the  other  may  not 
affect  either.  One  creditor  may  reach  no  fund,  while  another 
may  realize  the  whole  of  it  Each  case  must  stand  on  ^^  its 
own  merits  and  facts.  If  wrongfully  suing,  each  creditor  is 
liable  for  his  own  tort.  There  is  no  joint  liability  for  distinct 
and  different  torts.  There  is  no  right  of  contribution  if  one 
should  have  the  whole  of  the  recovery  to  pay.  The  attempt 
of  the  chancellor  to  apportion  this  joint  judgment  between 
the  creditors  in  proportion  to  their  debts  proceeds  upon  a 
theory  entirely  untenable.  It  cannot  be  assumed,  and  cer- 
tainly is  not  shown,  that  the  damages  were  caused  by  the 
several  creditors  in  the  proportion  of  their  respective  debts. 
On  the  contrary,  it  clearly  appears  that  it  is  impossible  to 
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show  how  mnch  of  this  damage  was  incurred  in  each  partic- 
ular case,  and  hence  the  necessity  for  apportionment,  but  this 
necessity  does  not  make  the  apportionment  right  and  proper, 
but  shows  its  incorrectness  in  theory. 

The  item  of  eleven  dollars  and  forty  cents  purports  to  ba 
made  up  of  certain  cost  items  taken  from  the  tax  journali  a 
book  kept  by  the  clerk  and  master  in  his  office.  The  items 
are  not  specified  and  described  so  that  we  may  know  what 
they  are.  It  is  said  these  are  items  of  cost,  accruing  alone 
upon  account  of  the  injunction  and  attachment  proceeding  in 
the  several  cases  while  being  heard  together.  This  may  be 
so,  but  the  nature  of  the  items  does  not  sufficiently  appear, 
and,  moreover,  the  joint  judgment  for  them  cannot  be  sus* 
tained  in  this  case  even  if  they  were  proper  elements  of  dam* 
age.  There  are  other  reasons  in  these  cases  which  make  the 
decree  of  the  chancellor  ^^^  erroneous  as  to  the  different 
creditors,  each  having  some  facts  peculiar  to  his  case,  but  we 
.  deem  it  proper  to  pass  over  minor  irregularities,  and  decide 
the  matter  involved  on  the  broad  grounds  of  the  correctness 
or  incorrectness  of  the  items. 

We  are  of  opinion  the  chancellor  was  in  error,  and  we 
reverse  his  decision  and  discharge  the  referencCi  and  dismiss 
the  proceedings  at  the  cost  of  the  complainants,  Jonas  A  Coi. 
Lowenheim,  and  Petri. 

The  case  of  Margaret  O.  Neal  ▼.  Henry  E.  Neal  is  entirely 
distinct  and  separate  from  the  other  cases,  and  has  no  con* 
nection  with  them  in  any  way  whatever,  but  involves  the 
question  alone  of  whether  counsel  fees  paid  for  services  ren- 
dered about  the  injunction  only  are  legitimate  elements  of 
damage  in  a  suit,  or  upon  reference  against  the  enjoining 
complainants  and  his  sureties.  The  question  is  presented 
in  this  case  clearly,  and  uncomplicated  by  any  other  ques* 
tion,  and  it  is  reported  with  the  former  oases  to  show  the 
same  holding  and  result. 

The  chancellor  in  the  court  below  allowed  the  fee  on  refer 
erence,  and  we  think  this  was  error,  and  the  decree  of  the 
chancellor  is  reversed,  with  costs  against  appellee. 


Attobnbts'  Fxks  a8  Blsmbht  oFBAMAon  OsvsKAUTt  8m  IfaesitiJsi 
note  te  WinkUr  v.  Boeder,  8  Am.  8t  Rep.  158. 

ATTOBNsra'  Fbbs  as  Elbicb^vtb  of  Daicaobs  »  Sum  or  Ivjummus, 
Attachmbnt,  AMD  Othbr  Bomdbs  8m  the  •ztendad  note  to  WimUer  v. 
Boeder,  8  Am.  Si.  Rep.  lOL 
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Goodwin  v.  GuiLa 

If  lumnm  PRosBOunoH^LuBiiiiTT  or  Pubuo  Omoflt— SmpoBonmrr 
or  Vozi>  Law.— A  mayor  of  a  oity  is  not  liable  for  malieions  proaeoo- 
ibn  in  afUmpting  to  enforce  a  Toid  mnnioipal  ordinanoe  before  it  ie 
Jndioially  dedared  invalid  if  he  acts  in  good  faith,  without  malice^ 
oppression,  or  wanton  disregard  of  the  lights  of  any  person,  although 
at  the  time  he  may  have  notioe  that  legal  opinion  as  to  the  validity  of 
the  ordinance  is  divided. 

Mauoioub  pRosBoirnoif.— Poblto  Owwioebb  Arb  Not  Liabli  for  msli* 
dons  proiecation  if  they  fall  into  an  error  in  a  ease  where  the  aot  to 
be  done  is  not  merely  ministerial  bnt  is  one  requiring  the  exercise  of 
Judgment  and  discredon,  even  though  an  individual  may  suffer  by  the 
mistake^  unless  malice,  oppression^  or  wanton  proseontion,  with  an 
abeenoe  of  all  probable  oause  or  exonse^  is  elearly  proved  against  snob 
officer. 

Oolyar^  Williamson  A  Oolyar^  and  /•  W.  Oaine$^  for  the 
complainaDt. 

SmUh  &  Dickinson^  BatihM  A  KeelU^  and  /.  D.  Wade^  lor 

the  defendant. 

^^  W1LKB8,  J.  This  is  an  action  for  false  imprisonment 
and  malicious  prosecution.  It  was  tried  before  a  speoial 
judge  in  the  court  below  without  the  intervention  of  a  jury, 
and  a  judgment  rendered  ^'  for  fifteen  hundred  dollars — 
one  thousand  dollars  of  which  were  awarded  as  actual,  and 
five  hundred  dollars  as  exemplary,  damages — and  defendant 
has  appealed,  and  assigned  many  errors,  which  need  not  be 
treated  in  detail. 

A  short  statement  of  the  facts  in  the  case  is  that  plaintiff 
entered  into,  a  contract  with  the  board  of  public  works  and 
afl'airs  to  construct  a  sewer  in  the  city  of  Nashville.  This 
contract,  while  dated  April  14,  1892,  appears  to  have  been 
executed  on  the  part  of  the  board  on  April  18, 1892,  and  was 
in  pursuance  of  a  public  letting  to  the  lowest  responsible  bid- 
der had  before  that  date,  and  about  April  2,  1892.  The 
plaintiff  secured  the  contract,  and  expected  and  intended  to 
use  convict  labor  in  its  execution;  and  there  is  proof  tend- 
ing to  show  that  this  fact  was  known  to  the  board  of  pub- 
lic works  and  afi^airs  at  the  time  the  contract  was  let  to 
the  lowest  bidder.  After  the  public  letting,  on  the  2d  of 
April,  the  mayor  and  city  council  of  Nashville,  on  the  four- 
ieenth  day  of  April,  1892,  passed  an  ordinance  making  it 
unlawful  for  any  person  to  use  or  employ  convict  labor  on 
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any  work  to  be  ezecnted  under  contraot  with  the  city  of 
Nashville,  under  a  penalty  of  fifty  dollars  for  each  violatioiu 
Defendant  Guild  was  mayor  of  Nashville,  and,  being  notified 
that  plaintiff  was  using  convicts  upon  the  work  under  hi» 
eontract  with  the  city,  on  April  23,  1892,  went  before  the 
recorder,  and  procured  Mr.  Cleary,  street  overseer,  to  make 
the  necessary  affidavit  that  plaintiff  was  violating  the  ^^^ 
city  ordinance  by  working  convicts  in  the  city  limits  under 
his  contract;  and  thereupon  the  recorder  and  judge  of  the 
city  court,  at  the  suggestion  of  the  said  Guild,  issued  a  war* 
rant  for  plaintiff's  arrest,  which  was  given  to  a  member  of 
the  police  force,  who  met  the  plaintiff,  read  the  warrant  to 
him,  and  cited  him  to  appear  before  the  recorder  on  the  next 
morning,  which  he  agreed  to  do.  No  actual  arrest  was  made 
by  touching  the  plaintiff  or  taking  him  into  custody,  and  na 
bond  for  his  appearance  was  required.  He  did  apiiear,  was 
fined  fifty  dollars,  appealed  to  the  circuit  court,  and  was  in 
that  court  tried  and  acquitted  December  15,  1892,  on  the 
ground  that  the  city  ordinance  was  in  contravention  of  an  act 
of  the  general  assembly,  and  hence  was  void,  and  gave  no 
authority  for  plaintiff's  arrest.  Thereupon,  November  16^ 
1893,  plaintiff  brought  this  action  for  damages  for  false  im* 
prisonment  and  malicious  prosecution  against  the  defendant 
personally,  and  against  the  members  of  the  board  of  publie 
works  individually,  and  the  mayor  and  city  council  of  Nash* 
ville.  On  demurrer,  the  action  as  to  the  mayor  and  city 
council  was  dismissed.  The  cause  was  tried,  and  resulted 
in  the  acquittal  of  the  members  of  the  board  of  public  worka^ 
and  in  judgment  against  defendant,  Guild,  as  before  stated. 

It  is  conceded  that  the  ordinance  of  the  city  under  which 
the  mayor  proceeded  was  in  contravention  of  the  law,  and 
was,  therefore,  void,  but,  at  the  time  these  proceedings  were 
taken,  it  had  not  been  so  ^*  declared  by  any  judicial  tribu*^ 
nal,  and  defendant  insists  that  he  acted  in  perfect  good  faith 
in  attempting  to  execute  the  ordinance  as  it  was  passed  and 
stood  upon  the  books  of  the  city,  and  was  actuated  by  no 
malice.  The  circuit  judge,  in  his  written  opinion,  found  that 
defendant  was  actuated  by  no  feelings  of  malice. 

It  is  said,  however,  that  previous  to  this  time  the  board  of 
public  works  had  considered  this  ordinance  and  come  to  the 
conclusion  that  it  was  illegal,  and  had  declined  to  enforce  it^ 
and  so  notified  the  mayor,  and  such  is  the  fact  It  is  also 
aaid  that  the  city  attorney  had  given  an  opinion  adverse  to 
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the  legality  of  the  ordinance,  and  that  this  had  been  sent  bj 
the  board  to  the  mayor  along  with  a  record  of  their  actioa 
declining  to  enforce  the  ordinance.  The  proof  In  regard  t« 
this  opinion  is  quite  indefinite.  It  appears  that  such  opin- 
ion was  prepared  by  J.  C.  Bradford  for  the  city  attorney, 
Anderson,  who  felt  himself  incompetent  to  pass  npon  the 
matters,  but  at  whose  instance  it  was  prepared,  or  to  whom 
it  was  given,  or  by  whom  it  was  called  for,  does  not  definitely 
appear  from  the  record.  The  defendant  states  emphatically 
that  it  was  not  called  for  by  him,  or  given  to  him,  and  that 
he  never  saw  it;  but,  on  the  contrary,  that  he  applied  to  the 
city  attorney  for  an  opinion,  which  the  regular  city  attorney, 
Anderson,  declined  to  give,  because  of  relationship  to  some 
party  indirectly  interested.  The  opinion  of  the  board  of  pub- 
lic works  bad  no  ^*^  judicial  force,  but  was  merely  the  ex* 
pression  of  a  divided  board  upon  a  legal  question,  which 
they  could  pass  upon  for  themselves,  but  could  not  settle  for 
any  one  else,  and  the  record  wholly  fails  to  fix  the  defendant 
with  the  receipt  of  the  opinion  of  the  city  attorney,  or  the 
special  attorney,  whose  opinion  appears  to  have  been  given 
and  afterwards  lost  in  some  unexplained  manner.  It  does 
appear  that  there  was  a  division  of  opinion  as  to  the  validity 
of  the  ordinance,  and  defendant  states  that  his  only  object 
was  to  test  the  law  and  execute  it,  if  valid,  and  that  he  had 
no  other  motive.  It  does  not  appear  that  he  took  any  part 
in  the  proceedings  after  they  were  first  instituted,  but  merely 
set  on  foot  the  proceedings  to  test  and  execute  the  ordinance. 
It  is  evident  that  this  void  ordinance  could  not  justify  the 
arrest  of  the  plaintiff  and  his  prosecution,  still,  it  was  the 
duty  of  the  mayor  as  the  chief  executive  of  the  city,  to  see 
its  ordinances  enforced,  and,  so  long  as  he  acted  in  good 
faith,  and  with  no  malice  or  improper  motive,  he  cannot  be 
held  personally  liable  for  a  mere  error  in  judgment.  If  he 
took  advantage  of  his  official  position  to  oppress  the  plain- 
tiff, either  from  ill-will  towards  him,  or  because  of  any  other 
improper  motive,  he  would  be  liable. 

The  doctrine  is  tersely  stated  in  KendaU  v.  Stokes^  8  How. 
87,  98,  by  Chief  Justice  Taney,  in  these  words:  **A  publio 
officer  is  not  liable  to  an  action  if  he  falls  into  an  error  in  a 
case  where  the  act  to  be  done  is  not  merely  a  ministerial  one, 
^^  but  is  one  in  relation  to  which  it  is  his  duty  to  exercisa 
judgment  and  discretion,  even  though  an  individual  may 
suffer  by  his  mistake." 
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In  Bishop  on  Noncon tract  Law,  section  787«  it  is  said: 
**  By  the  express  or  implied  terms  of  an  officer's  authoritj 
he  is  to  act  honestly^  carefully,  and  after  the  dictates  of  his 
own  judgment,  which,  of  necessity,  being  a  human  judgment, 
may  err;  therefore,  when  he  has  done  what  is  thus  com- 
manded, whether  the  result  is  correct  or  not,  he  has  exactly 
discharged  his  duty,  and  the  law  which  compelled  this  of 
him  will  protect  him,  whatever  harm  may  have  befallen  in* 
dividuals.'' 

In  14  American  and  English  BncyclopsMlia  of  Law,  page 
41,  it  is  held  that  "  public  officers,  called  upon  to  act  officially, 
may  be  held  liable  for  a  malicious  prosecution  upon  the 
same  grounds  as  other  persons.  But  malice  and  want  of 
probable  cause  ought  very  clearly  to  appear  in  such  case. 
The  presumption  being  strongly  in  their  favor,  mere  ign<^ 
ranee  of  the  law  or  overpersuasion  by  others  is  not  sufficient.'* 
While  we  would  not  be  understood  as  going  to  this  latter 
length,  still  it  will  not  do  to  apply  the  same  strict  rules  of 
liabilty  to  an  executive  officer,  whose  duty  it  is  to  see  the  laws 
executed,  if  he  makes  a  mistake  in  judgment,  that  would  bo 
applied  to  an  individual  who  has  no  public  duty  to  perform 
in  executing  its  laws.  To  hold  this  strict  rule  would  para- 
lyze the  arm  of  every  executive  and  peace  officer;  and  whilo 
such  officer,  for  any  wanton  or  malicious  ^^^  abuse  of  legal 
process  which  is  set  on  foot  for  the  oppression  of  a  oitisen, 
must  be  held  liable  to  the  same,  or  possibly  a  greater,  extent 
than  a  private  individual,  still  there  must  be  undoubted  evi- 
dence of  malice,  oppression,  and  wanton  persecution,  with  the 
absence  of  all  probable  cause  or  excuse,  to  hold  a  public 
official  liable  for  errors  in  the  execution  of  his  official  duties. 

We  cannot  concur  in  the  suggestion  that  the  control  of  tho 
police  and  the  enforcement  oC  this  ordinance  against  convict 
labor  rested  exclusively  with  the  board  of  public  works. 
While  it  was  made  their  immediate  duty  to  execute  the 
ordinance,  the  mayor  was  not  thereby  relieved,  as  chief  city 
executive,  from  his  duty  under  the  charter  to  see  this,  as  well 
as  all  other  ordinances,  enforced. 

The  management  of  the  penitentiary  is  vested  in  the  super- 
intendent, warden,  and  other  officials  in  immediate  charge, 
and  it  is  their  primary  duty  to  see  the  laws  enforced;  but  the 
governor  of  the  state,  as  chief  executive,  is  not  thereby 
relieved  from  the  duty  of  seeing  that  the  laws  in  regard  to 
the  penitentiary  and  its  convicts  are  enforced.    He  can  noi* 
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ther  delegate  this  daty  to  the  prison  officiary  nor  oan  they 
take  it  from  him. 

The  action  taken  by  the  mayor  was  not,  in  the  strict,  tech- 
nical sense,  a  criminal  prosecution  against  the  the  plaintiff. 
As  was  said  in  Sparta  v.  Lewis^  91  Tenn.  374,  **it  is  not  a 
trial  between  the  state  and  defendant,  nor  on  a  presentment 
or  indictment  by  ^*  and  before  a  jury;  but  it  is  in  the 
nature  of  a  suit  for  debt.  It  is  not  a  prosecution,  but  a  suing 
in  court  to  recover  a  penalty  for  the  violation  of  a  city  ordi- 
nance." It  in  no  sense  imputed  to  the  plaintiff  any  corrupt, 
infamous,  or  degrading  act,  or  any  moral  turpitude,  but  sim- 
ply a  disregard  of  an  ordinance  standing  upon  the  records 
of  the  city;  and,  while  the  warrant  was  in  form  an  ordei^ 
for  the  arrest  of  plaintiff,  still  it  was  executed  by  simply 
reading  it  to  him,  and  citing  him  to  appear  before  the  re- 
corder the  next  morning,  which  he  agreed  to  do.  He  was 
not  taken  into  custody;  was  subjected  to  no  indignity;  was 
not  required  to  go  to  jail,  or  even  give  a  bond  for  his  appear- 
ance before  the  recorder.  He  was  not  restrained  of  his  lib* 
erty,  or  hindered  in  going  where  he  pleased.  He  was  virtually 
unknown  to  defendant,  who  had  no  personal  ill-will  toward 
him.  While  this  is  not  necessary,  still  it  is  a  circumstance 
throwing  light  upon  the  question  whether  the  defendant  had 
any  improper  motive  of  any  kind  in  doing  what  he  did. 

We  do  not  mean  to  be  understood  as  holding  that  this 
ordinance  was  valid.  It  has  already  been  held  to  be  invalid. 
But,  while  it  stood  among  the  ordinances  of  the  city,  the 
mayor  cannot  be  held  liable  personally  if,  in  good  faith,  he 
attempted  to  execute  the  same  in  the  discbarge  of  his  duty 
as  he  understood  it,  and  in  the  absence  of  any  malice,  op- 
pression, improper  motive,  or  wanton  disregard  of  the  plain- 
tiff's rights,  and  we  are  unable,  from  this  ^'*  record,  to  find 
any  evidence  of  such  malice,  oppression,  or  improper  motive 
on  the  part  of  the  defendant 

For  these  reasons  the  judgment  of  the  court  below  it 
reversed,  and  the  cause  dismissed  at  plaintiff's  cost. 

Malioioub  Prosiootiom — LiABiLrrr  ov  Pubuo  OFncBR.^Aii  aetion 
against  a  district  attorney  and  another  person  for  maliciously  ooatriv^ing  to 
have  the  plaintiff  indicted  and  by  false  representations  obtaining  an  indiot> 
ment  against  him  for  perjnry,  they  knowing  that  he  had  not  committed  it, 
and  by  their  false  testimony  obtaining  a  verdict  of  guilty  against  him  which 
was  afterwards  set  aside  cannot  be  maintainads  Parh&r  v.  Hfmttmfjf^  S 
Gray,  121 
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Nashvillb  Trust  Company  v.  Smyth& 

[M  TmnamMM,  SIS.] 
VMonABU  iMSTBumicTB  Smctrid  bt  Lim— Biohtb  ov  Bova  Fnm 
H0LDBB8. — An  innocent  holder  for  vtAne  and  before  matority  ci  nego- 
tiable notes  secured  by  mortgage  or  render's  lien,  takes  the  notes  as 
well  as  the  security,  freed  from  eqaities  arising  between  prior  holdeie 
and  the  mortgagor  and  mortgagee  or  the  Tender  and  rendee. 

NiOOnABLX  iMSTRUMBlfTa. — AflSIQNMBMT  OF  N0TI8  SlOVBXD  BT  VbVDOK'B 

liiBif  is  fl^overned  1^  the  same  rales  as  govern  the  aseignment  of  notee 
oeonred  by  mortgage. 

NlQOnABLB  iNSTBITMBirTB.— ASSIOHBBS    OF   SBTBRAL  Kom  SbOITBBD  BT 

MosTGAOB  OR  Ybhimr's  Libv  share  pro  rata  in  a  proceeds  theieol^ 
irrespective  of  their  dates  of  maturity  or  assignment,  in  the  abaenoe  ol 
contract  or  intention  of  the  parties  to  vary  this  rule. 

WbOOTIABLB    iNflTRUMBlfTS — AbUGNMBNT    OF   K0TB8    SsOimBD  BT  LdDT — 

PRiORrriES. — A  parol  or  written  agreement  given  in  connection  with 
the  assignment  of  part  of  a  series  of  negotiable  notee  aeonred  by  mort- 
gage or  vendor's  lien,  to  prefer  and  give  a  priority  to  the  anignoe  ae  ta 
payment  out  of  the  proceeds  of  the  aeonrity,  ia  vM  as  against  siibie* 
quent  innocent  assignees  for  valne  of  other  notee  in  the  same  seriee. 

VbQOTIABLB  InBTBUMBBTS— ASSIQNMBIIT  OF  MORTOAGB  OR  VbHDOR's  LibV 

«o  Sbourb  K0TB8. — A  Tendor  or  mortgagee  may,  by  contraot  in  writ- 
ing or  parol,  assign  the  whole  or  any  part  of  the  mortgage  or  Tendorii 
lien  to  secure  any  part  of  assignee's  notes  seoared  thereby,  whether 
such  notes  be  the  first  or  last  maturing  or  the  intermediate  notee  of 
the  series. 

NbOOTUBLB  iHSVRUlfBllTB— AflSiaMMSBT    OF    N0TB8  SbOITBBD   BT  LlBB — 

Bona  Fidb  PiJBaHA8BR.^A  purchaser  or  assignee  of  part  ol  a  aeriea  of 
notes  secured  by  mortgage  or  Tendor's  lien,  without  notice  but  withool 
inquiry,  is  not  a  bonajide  purchaser  as  against  a  prior  assignee  of  a  park 
ol  the  same  series  of  notee  under  a  contraot  with  the  lienbolder  giv* 
ing  a  preference  and  priority  in  the  proceeds  of  the  seonrilj* 

Oranbery  A  ifarks^  for  the  complainant 

Smith  &  Dickinson  and  J.  S.  Filehert  for  the  defendants. 

*^*  SNODaBABS,  C,  J.  The  question  in  this  case  arisat 
under  a  bill  filed  July  80, 1892,  by  the  Nashville  Trust  Co^ 
M  agent  of  Mrs.  Martha  M.  Reed,  against  J.  G.  Smythe,  ei  of., 
to  enforce  lien  for  the  purchase  money  evidenced  by  negotia- 
ble promissory  notes,  executed  as  consideration  for  oertain 
real  estate,  sold  and  conveyed  on  the  20th  of  December,  18901, 
by  defendant,  Bverett,  to  Mrs.  Marliu.  There  were  one  hun- 
dred and  twenty-six  of  these  notes  for  twenty  dollars  each, 
except  the  last,  which  was  for  twenty-five  dollars,  payable 
*^*  by  Marlin  and  wife  to  Bverett  They  bore  interest  from 
date,  and  matured,  respectively,  on  the  first  day  of  each  buO' 
needing  month  after  their  date,  until  the  end  of  one  hundred 
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and  tvrenty-Bix  months.  They  were  secured  by  lien,  expressly 
reserved  on  the  face  of  the  deed  of  Everett  to  Mrs.  Marlin. 
The  complainant  alleged  that  Mrs.  Reed  became  the  owner  of 
forty  of  said  notes,  maturing  on  and  after  April  1, 1898.  The 
bill  was  filed  on  her  behalf,  and  that  of  all  other  holders  of 
said  notes,  and  sought  to  sell  the  real  estate  for  the  amounts 
due  on  all.  Other  note-holders  came  in  by  petition,  among 
them  Miss  C.  L.  8.  Growninshield,  as  guardian  of  C.  G. 
and  Caroline  Uoderhill,  and  James  S.  Pilcher.  They  alleged 
that  thirty  of  said  notes,  the  thirteenth  to  the  forty-second, 
inclusive,  were  assigned  by  said  Everett  to  C.  L.  S*  Crownin- 
shield,  as  said  guardian,  on  January  22,  1891,  to  secure  the 
payment  of  three  hundred  and  sixty-six  dollars  and  sixty- 
seven  cents  she,  on  that  day,  lent  Everett;  that  at  that  time 
Everett  was  the  owner  of  the  entire  series  of  notes,  and  that 
in  the  assignment  of  said  thirty  notes  a  preference  was  given 
over  the  other  notes  as  to  the  vendor's  lien  to  secure  the 
same.  The  instrument  giving  the  preference  was  in  writing, 
and  was  as  follows: 

^  Nashvillb,  Tbnn.,  January  22, 1891. 
*^  Twelve  months  after  date  we  promise  to  pay  to  the  order 
of  Miss  C.  L.  S.  Crowninsbield,  as  guardian  of  C.  Q.  and 
Caroline  C.  Underbill,  three  hundred  and  sixty-six  dollars 
and  sixty-seven  cents  *^*  ($866.67)  for  value  received,  hav« 
ing  pledged  on  deposit  as  collateral  security  for  the  payment 
of  this  note  thirty  notes  out  of  the  series  of  one  hundred  and 
twenty-six  notes  given  by  A.  J.  Marlin  and  Ella  May  Marlin 
for  lot  number  thirty-one  in  B.  F«  Brown's  subdivision.  Said 
thirty  notes  being  numbers  thirteen  to  forty-two,  inclusivOi 
of  said  series,  and  preference  is  given  to  said  thirty  notes 
over  the  other  notes  of  the  said  series  as  to  the  vendor's  lien 
to  secure  the  same."  [signbd] 

These  petitioners  show  that  the  remainder  of  said  sixty* 
five  notes  held  by  said  guardian  and  Jas.  S.  Pilcher  were 
also  held  as  collateral  on  said  loan  for  three  hundred  and 
sixty-six  dollars  and  sixty-seven  cents,  and  that  all  of  said 
sixty-five  notes,  after  satisfying  said  loan  of  three  hundred 
and  sixty-six  dollars  and  sixty-seven  cents,  were  the  prop- 
erty of  James  S.  Pilcher;  and  they  asserted  priority  for  the 
thirty  notes.  Proof  was  taken,  and  it  appeared  that,  at 
the  time  of  the  execution  of  this  instrument,  Everett  was 
the  owner  of  all  the  notes  of  the  series,  all  of  which  were 
transferred  by  him  before  maturity  for  valuable  oonsidera- 
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tions,  after  January  22,  1891,  the  date  of  the  asBignment 
quoted,  and  no  other  preferences  were  attempted  to  be  given* 
The  assignees  of  the  other  notes  had  no  actual  notice  that 
the  preference  had  been  given  as  to  the  thirty  notes  assigned 
to  Miss  Crowninshield.  The  property  was  sold,  and  the 
amount  brought  was  insufficient  for  the  payment  of  all  the 
notes.  The  chancellor  decreed  that  no  preference  should  be 
*^^  allowed  to  petitioner  Crowninshield,  guardian,  and  that 
all  the  note-holders  were  entitled  to  share  equally  in  the  pro- 
ceeds of  the  sale. 

Petitioners  Crowninshield  and  Pilcher  appealed,  and  assign 
as  error  that  the  court  did  not  decree  that,  as  to  so  much  as 
was  due  to  C.  L.  S.  Crowninshield  on  said  note  for  three  hun- 
dred and  sixty-six  dollars  and  sixty-seven  cents,  she  was 
entitled  to  be  first  paid  out  of  the  proceeds  of  the  property, 
basing  said  assignment  on  the  following  propositions  of  law: 

"  1.  A  vendor  of  lands  who  holds  a  series  of  notes  given 
for  the  purchase  money,  where  a  lien  is  expressly  retained 
upon  the  face  of  the  deed,  or  a  mortgagee  who  holds  a  num- 
ber of  notes  which  are  secured  by  mortgage,  in  assigning  one 
or  more  of  such  notes,  has  the  power,  by  parol  contract,  to 
give  to  the  assignee  of  such  note  or  notes  a  preference  as  to 
payment  out  of  the  proceeds  of  the  property,  and  the  sub* 
sequent  assignees  of  the  other  notes  can  take  no  higher  rights 
than  the  vendor  himself  had;  and  citing  Menken  ▼•  Taylor^ 
4  Lea,  445;  Hicks  ▼.  8mit\  4  Lea,  469;  HiU  y.  McLean,  10 
Lea,  107;  Christian  v.  Clark,  10  Lea,  680. 

^  2.  The  right  and  power  of  a  vendor  or  mortgagee  to  give 
a  preference  as  to  the  vendor's  or  mortgagee's  lien  by  parol 
contract,  in  the  assignment  of  a  part  of  the  secured  notes 
made  at  a  time  when-  the  vendor  or  mortgagee  is  the  owner 
and  holder  of  all  the  other  notes,  is  a  rule  of  property  in 
Tennessee,  citing  •^^  Nichols  v.  Levy^bWM.  438;  Oelpckc  v. 
Dubvque,  1  Wall.  176;  Lee  Co.  v,  Rogers,  7  Wall.  181;  Chi- 
cago V.  Sheldon,  9  Wall.  50;  and  averring  that  the  assign- 
ment of  the  notes  in  question,  made  January  22,  1891,  when 
Bverett  held  all  other  notes,  wherein  the  preference  was  given 
to  Miss  Crowninshield,  guardian,  etc.,  was  a  contract,  which, 
in  effect,  embodied  the  rule  established  in  the  cases  in  4  and 
10  Lea,  cited  above,  and  the  same  was  and  is  a  rule  of  prop- 
erty as  to  all  such  contracts  made  since  said  decisions." 

The  question  of  the  case,  therefore,  involved  in  this  assign* 
ment  is,  whether  the  assignee  of  the  last  assigned  notes^  they 
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being  negotiable  promissory  notes  taken  before  maturity  with- 
oat  actual  notice  of  prior  assignment  and  lien  contract,  and 
for  valuable  considerations,  took  them  subject  to  any  equity 
between  the  vendor  and  vendee  of  the  land  or  the  prior  as- 
signee of  the  first  notes  assigned.  The  assignment  of  error 
treats  it  as  though  it  were  only  a  question  whether  the 
assignor  passed  his  rights;  and  it  is  assumed,  that  being 
settled  afiSrmatively,  that  the  subsequent  assignee  takes  no 
higher  right  than  the  assignor  himself  had. 

In  support  of  this  assumption  and  contention  appellants 
lay  down  two  propositions:  That  the  assignee  of  a  mortgage 
or  deed  of  trust  does  not  occupy  the  position  of  an  assignee 
of  commercial  paper,  but  takes  and  holds  the  same  subject 
to  all  the  equities  that  could  be  urged  against  it  in  the  hands 
of  the  original  owner:  Citing  Olds  y  Oummings^  81  111.  '** 
188;  Walker  v.  Dement,  42  111.  272;  Cramer  v.  WiUetts,  61 
111.  481;  Haskell  v.  Brown,  65  111.  29;  Shippen  v.  Whittier^ 
117  111.  282;  Abele  v.  McGuigan,  78  Mich.  415;  Harrison  v. 
Burlingame,  48  Hun.  212. 

And  that  the  privileged  character  of  negotiable  paper  does 
not  extencl  to  a  mortgage  by  which  it  is  secured:  Citing  Oster 
V.  MicUeyf  35  Minn.  245;  Johnson  v.  Carpenter^  7  Minn.  176; 
Hostetter  v.  Alexander,  22  Minn.  559;  Blumentlial  v.  Jassoy, 
29  Minn.  177;  Richardson  y.  Woodruff,  20  Neb.  132;  Crane  v. 
Turner,  67  N.  Y.  487;  Horstman  ▼.  Oerker,  49  Pa.  St.  288;  88 
Am.  Dea  501;  Twitehell  v.  MeMurtrie,  77  Pa.  St.  888;  Atchi- 
son V.  Butcher,  8  Kan.  104;  Shippen  v.  WhUtier,  117  111.  282; 
Femon  v.  Farmer,  1  Harr.  (Del.)  82;  Edwards  on  Promissory 
Notes,  165;  2  Daniel  on  Negotiable  Instruments,  432. 

These  propositions  will  be  found  advanced  and  maintained 
in  many  of  the  oases  cited,  to  which  more  oould  be  added,  if 
necessary.  They  are  based,  to  some  extent,  on  a  failure  to 
discriminate  between  the  case  of  a  mortgage  to  secure  a  debt 
•zpressed  merely  in  the  face  of  the  mortgage,  or  to  secure 
accounts  or  other  non-negotiable  debts,  and  that  of  a  mort- 
gage to  secure  negotiable  paper.  Respecting  those  which 
hold  that  the  same  rule  prevails  where  the  debts  secured  are 
negotiable  notes,  they  are  based  upon  the  theory  that,  although 
the  mortgage  notes  ''^  are  negotiable,  the  mortgage  itself  is 
only  assignable  in  equity,  and,  therefore,  the  assignee,  hav- 
ing to  resort  to  equity  to  enforce  his  rights,  is  compelled  to 
do  equity  toward,  the  mortgagor,  and  allow  him  all  the  rights 
of  defense  be  had  against  the  mortgagee.    Courts  so  holding 
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make  no  distinction  between  mortgages  securing  negotiable 
and  non-negotiable  paper. 

But  this  view  Mr.  Jones,  in  his  work  on  Mortgages,  fifth 
edition,  section  838,  says  and  shows  is  contrary  to  the  gen- 
eral doctrine;  and  that  the  assignment  of  negotiable  paper 
carries  with  it  the  security  of  the  mortgage,  and  is  unaffected 
by  the  equities  between  the  mortgagor  and  the  mortgagee. 
This  latter  he  declares  to  be  the  generally  accepted  doctrine: 
Sec.  840.  This  has  been  recognised  and  declared  by  the 
supreme  court  of  the  United  States:  OarpenUr  y.  Longam^  16 
Wall.  271. 

In  that  case  Judge  Swayne,  who  delivered  the  opinion  of 
the  court,  calls  attention  to  the  distinction  between  the 
assignment  of  claims  secured  which  were  negotiable  and 
non-negotiable,  and  to  the  confusion  which  has  resulted  from 
ignoring  the  character  of  claims  secured  by  lien  or  mortgage. 
He  thoroughly  explodes  the  fallacy  that  an  assignment  of 
such  negotiable  paper  for  a  valuable  consideration,  before 
maturity,  without  notice,  does  not  carry  to  the  assignee  a 
right  superior  to  that  of  the  assignor.  '*  The  transfer  of  the 
note,"  he  says,  ^*  carries  with  it  the  securityy  without  any  for- 
mal assignment  ^'^  or  delivery,  or  even  mention  of  the  latter. 
If  not  assignable  at  law  it  is  clearly  so  in  equity.  When  the 
amount  due  on  the  note  is  ascertained  in  the  foreclosure 
proceeding  equity  recognizes  it  as  conclusive,  and  decrees 
accordingly.  Whether  the  title  of  the  assignee  is  legal  or 
equitable  is  immaterial.  The  result  follows  irrespective  of 
that  question.  The  process  is  only  a  mode  of  enforcing  a 
lien.  All  the  authorities  agree  that  the  debt  is  the  principal 
thing  and  the  mortgage  an  accessory.  Bquity  puts  the  prin- 
cipal and  accessory  upon  a  footing  of  equality,  and  gives  to 
the  assignee  of  the  evidence  of  the  debt  the  same  rights  in 
regard  to  both.  There  is  no  departure  from  any  principle  of 
law  or  equity  in  reaching  this  conclusion.  There  is  no  anal- 
ogy between  this  case  and  one  where  a  chose  in  action  stand- 
ing  alone  is  sought  to  be  enforced.  The  fallacy  which  lies 
in  overlooking  thisi  distinction  has  misled  many  able  minds, 
and  is  the  source  of  all  the  confusion  that  exists.  The  mort- 
gage can  have  no  separate  existence.  When  the  note  is  paid 
the  mortgage  expires.  It  cannot  survive  for  a  moment  the 
debt  which  the  note  represents.  This  dependent  and  inci- 
dental relation  is  the  controlling  consideration,  and  takes  the 
case  out  of  the  rule  applied  to  choses  in  action  where  suoh 
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relation  of  dependeace  exists.  Aecessorium  non  ducil,  sequU 
iur  prinnipctU.^*  This  case  was  followed  and  approved  by  the 
mme  court  in  the  case  of  KenieoU  r ."Board  of  Supervtaors^  16 
Wall.  452, 

^"  The  whole  subject  will  be  found  treated  and  cases  ool« 
lected  in  the  nineteenth  chapter  of  Mr.  Jones'  work  on  Mort- 
gages, before  referred  to.  We  do  not  deem  it  necessary  to  go 
into  a  more  extended  citation  or  discussion.  It  is  sufficient 
to  say  that  we  have  no  hesitation  whatever  in  holding  that 
such  assignee  of  such  notes  does  stand  on  higher  grounds 
than  the  assignor,  both  in  respect  to  the  note  assigned  and 
to  its  mortgage  security.  If  this  were  a  question,  therefore^ 
merely  between  the  assignee  of  the  note  and  the  payor  of  the 
note  who  had  paid  it  to  the  assignor  before  the  assignment, 
there  would  be  no  question  that  the  right  of  the  assignee 
would  be  superior,  although  the  assignor's  right  would,  of 
course,  be  inferior,  or  rather,  the  assignor's  right  to  collect 
the  note  out  of  the  payor  would  not  exist.  It  remains  to 
inquire  later  on  whether  this  concession  is  a  settlement  of 
the  question  involved  in  this  case.  Before  reaching  that 
question,  however,  it  is  proper  to  consider  the  rights  of  par* 
ties  generally  under  such  assignments  of  debts  secured  by 
vendor's  lien  or  mortgage. 

Counsel  for  appellants  treats,  properly,  the  assignment  of 
notes  secured  by  vendor's  lien  as  governed  by  the  same  rule 
as  the  assignment  of  notes  secured  by  mortgage,  the  two 
being  analagous,  and  governed  by  the  same  principles,  so  far 
as  the  question  under  consideration  is  concerned;  but,  as  has 
been  shown,  he  erroneously  treats  the  question  as  though 
there  were  no  distinction  in  the  character  of  claims  assigned. 
^"  On  the  general  subject  the  law  of  the  case  is  very  fully 
cited,  and  the  observation  is  just  that  there  is,  perhaps,  no 
question  on  which  there  is  greater  conflict  of  authority  than 
that  relating  to  the  rights  of  different  assignees  of  a  series  of 
notes  which  are  secured  by  mortgage,  vendor's,  or  other  liens. 
There  are  three  different  views  taken  by  the  courts,  and 
many  decisions  can  readily  be  found  to  support  each  view. 

The  supreme  court  of  Arkansas  has  clearly  set  forth  this 
matter  in  the  following  language  and  citations:  '*One  class 
holds  that  the  notes  shall  be  paid  in  the  order  of  their 
assignment:  McOlintic  v.  Wmj  25  Qrant,  448;  18  Am.  Rep. 
694;  CtUlum  v.  Erwin,  4  Ala.  452;  Origsby  v.  fliair,  25  Ala. 
827;  Waterman  v.  Huntj  2  R.  L  298.    Another,  that  the 
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notes  should  take  precedence  in  the  order  of  their  maturity: 
MitcheU  y.  Ladew,  86  Mo.  526,  530;  88  Am.  Dec.  156;  Sar- 
gmt  v.  Howe,  21  111.  148;  VansarU  v.  Alimony  23  111.  30;  KoetUr 
▼.  Burke,  81  III.  436;  State  Bank  y.  Tweedy,  8  Blackt  447; 
46  Am.  Deo.  486;  Does  v.  Ditmara,  70  Ind.  451;  Marine  Bank 
T.  International  Bank,  9  Wis.  57,  64;  McVay  ▼.  Bloodgood^  9 
Port  547;  Riehardeon  y.  McKim,  20  Kan.  846, 850;  Hinds  y. 
MooerSf  11  Iowa,  211;  Walker  v.  Schreiber,  47  Iowa,  529; 
Wilson  y.  Hayward,  6  Fla.  171,  190;  Kyle  y.  Thompson,  11 
Ohio  St.  616;  Winters  y.  Franklin  Bank,  88  Ohio  St  25a 
And  a  third  class,  that  the  proceeds  should  be  applied  pro 
rata  in  part  payment  of  the  several  notes,  irrespective  of 
their  dates  of  maturity  or  assignment:  '*^  Donley  y.  HaySf 
17  Serg.  &  R.  40J,  404;  Cowden's  EetaU,  1  Pa.  St  278;  Moh^ 
ler's  Appeal,  5  Pa.  St  418,  420;  47  Am.  Deo.  418;  Perry^s 
Appeal,  22  Pa.  St  43,  45;  60  Am.  Dec.  63;  Orattan  y.  Wig- 
gins, 23  Cal.  16;  Dixon  y.  OlayvUle,  44  Md.  575,  578;  English 
y.  Carney,  25  Mich.  178,  181;  McOwdy  y.  Clark,  27  Mich. 
445,  448;  Parker  y.  Mercer,  6  How.  (Miss.)  320,  324;  88  Am. 
Dec.  433;  Cage  v.  Her,  5  Smedes  &  M.  410;  43  Am.  Dec.  521; 
Pugh  y.  Holt,  27  Miss.  461;  Andrews  y.  Hobgood,  1  Lea,  698; 
Parish  Exchange  Bank  y.  Beard,  49  Tex.  863;  Delespine  y. 
Campbell,  52  Tex.  4;  Wilson  y.  Eigenbrodt,  30  Minn.  4;  Pen* 
§d  y.  Brookmire,  51  Ark.  105;  14  Am.  St  Rep.  23." 

The  rule  adopted  in  Tennessee  is  that  the  assignees  of  the 
ieyeral  notes  share  pro  rata,  if  there  is  nothing  in  the  con* 
tract  of  assignment  or  in  the  intentiou  of  the  parties  to  yary 
the  rule;  Orahamy.  McCampbell,  Meigs,  52;  83  Am.  Dec.  126; 
Roberts  y.  Francis,  2  Heisk.  133;  Andrews  y.  Hobgood,  1  Lea« 
693;  EUisy.  Ro8coe,A  Baxt  418;  Ewingy.  Arthur^  1  Humplu 
687;  Wicks  y.  Caruthere,  18  Lea,  853. 

This  rule  is  in  accord  with  the  great  weight  of  authority. 
Among  the  cases  above  cited,  to  which  many  others  might 
be  added  in  affirmance  of  the  rule  as  to  equality  of  lien  of 
note-holders,  we  call  special  attention  to  Parker  y.  Mercer^  6 
How.  (Miss.)  320,  as  reported  in  88  Am.  Dec.  488. 

To  this  case  the  editor  of  the  American  Decisions  appends 
a  most  yaluable  and  elaborate  note,  in  whicti  many  oases 
are  collected.    The  question  and  cases  are  thus  stated: 

0**  <*  Several  notes  may  be  secured  by  one  mortgage  or 
deed  of  trust,  and«  when  so  secured|  may  be  assigned  to  dif- 
ferent persons.  The  question  then  arising  is.  Which  note  is 
entitled  to  precedence  in  payment  out  of  the  prooeeds  of  tbo 
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Becority  f  The  answers  to  this  question  are  irreconcilable, 
and  may  be  arranged  under  three  classes: 

^1.  Those  which,  like  the  principal  case,  affirm  that  the 
proceeds  should  be  applied  pro  rata  to  the  several  notes,  irre- 
spective of  their  dates  of  maturity  or  of  assignment,  on  the 
ground  that  each  note,  according  to  the  pruportion  it  bears  to 
the  whole  debt,  is  secured  by  the  whole  mortgage,  and  con- 
tinues so  secured,  whether  assigned  or  not,  in  the  absence  of 
any  stipulation  to  the  contrary:  Keyes  v.  Wood^  21  Vt.  881; 
Pattisoih  V.  Hull,  9  Cow.  747;  Phelan  v.  Olney,  6  Cal.  478; 
Donley  v.  Hays,  17  Serg.  &  R.  400;  Betz  v.  Heebner,  1  Pen.  db 
W.  280;  Hancock's  Appeal,  84  Pa.  St.  155;  Cooper  v.  Ulmann^ 
Walk.  Ch.  251;  English  ▼.  Carey,  25  Mich.  178;  McCurdy  v. 
Clarh,  27  Mich.  445;  Wilcox  v.  AUen,  86  Mich.  160;  Dixon  v. 
ClayvUle,  44  Md.  573;  Cage  v.  Her,  5  Smedes  &  M.  410;  48 
Am.  Dec.  521;  Henderson  v.  Herrod,  10  Smedes  &  M.  681; 
Trustees  etc.  v.  Prentiss,  29  Miss.  46;  Bank  of  England  ▼• 
Tarleion,  23  Miss.  173;  Stevenson  v.  Black,  1  N.  J.  Bq.  888; 
Page  v.  Pierce,  26  N.  H.  817;  Ewing  v.  Arthur^  1  Humph. 
636;  Andrews  v.  Hohgood,  1  Lea,  693;  Smith  v.  Cunningham^ 
2  Tenn.  **•  Ch.  568;  Tinsley  v.  Boykin,  46  Tex.  692;  Parts 
Exchange  Bank  v.  Beard,  49  Tex.  858. 

^2.  Those  which  affirm  that,  in  the  event  of  the  assign* 
ment  of  the  notes,  or  of  any  of  them,  the  assignees  take  pre- 
cedence over  the  assignor  with  respect  to  the  notes  retained 
by  him,  and  that,  as  between  several  assignees,  they  are 
entitled  to  precedence  in  the  order  of  their  several  assign- 
ments: McOlintic  v.  Wise,  25  Gratt.  448;  18  Am.  Rep.  694; 
Origshy  v.  Hair,  25  Ala.  327;  Salzman  v.  His  Creditors,  8 
Bob.  (La.)  241;  Barkdull  v.  Herwig,  80  La.  Ann.  618;  Water- 
man  v.  Hunt,  2  R.  I.  298. 

*'8.  Those  which  treat  several  notes  secured  by  one  mort- 
gage as  having  precedence  in  the  order  in  which  such  notes 
mature:  Richardson  v.  McKim,  20  Kan.  846;  Wilson  v.  Hay- 
ward,  6  Fla.  171;  Vansani  v.  ilMmon,  28  IlL  80;  Funk  r. 
Mc Reynolds,  88  111.  481;  StaU  Bank  r.  Tweedy,  8  Blackfl 
447;  46  Am.  Dec.  486;  Murdoek  v.  Ford,  17  Ind.  52;  Isett  y. 
Lucas,  17  Iowa,  503;  85  Am.  Dec.  572;  Qrapengether  ▼. 
Fejervary,  9  Iowa,  163;  74  Am.  Dec.  836;  Mitchell  v.  Ladew^ 
86  Mo.  526;  88  Am.  Dec.  156;  Thompson  y.  Field,  88  Mo. 
820;  Ellis  v.  Lamme,  42  Mo.  158;  Wood  v.  Trask,  7  Wis.  566; 
76  Am.  Dec.  230;  Marine  Bank  v.  International  Bankj  9  Wit. 
67;  Lyman  v.  Smith,  21  Wis.  674. 
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Of  course,  there  may  be  special  equities  arising  out  of 
the  assignmentSi  or  out  of  the  intention  of  the  parties  as 
manifested  therein;  and,  when  this  is  the  case,  the  general 
rule  of  law  will  be  considered  inapplicable,  and  the  special 
equities  will  be  recognized  and  enforced.  It  will  be  seen 
from  the  ''*  foregoing  citations  .that  the  conflict  of  deci- 
sions on  this  subject  is  remarkable;  that  the  cases  falling 
within  the  first  and  those  falling  within  the  third  class  are  so 
nearly  equal  that  no  decided  preponderance  appears.  Those 
belonging  to  the  second  class  are  less  numerous.** 

It  will  be  observed  that  all  these  cases  recognise  the  right 
of  the  vendor  in  the  one  case,  or  mortgagee  in  the  other,  to 
give  a  priority  among  notes  secured  by  liens  in  a  vendor's 
deed  or  in  a  mortgage,  accordingly,  as  he  may  contract  with 
any  assignee.  This  doctrine  is  well  recognized  in  Tennessee. 
Here  it  is  also  held  that  such  an  assignment  is  good  as  be- 
tween the  assignor  and  the  assignee,  and  that  it  need  not  be 
in  writing,  as  appears  to  be  the  general  rule:  Hieks  ▼.  Smithy 
4  Lea,  459.  In  this  connection  it  is  proper  to  say  that  to  the 
extent  noted,  and  only  to  that  extent,  have  the  Tennessee 
cases  gone.  It  has  not  been  established  as  the  law  of  this 
state,  and  therefore,  of  course,  not  as  a  rule  of  property,  that 
the  transfer  of  a  negotiable  promissory  note  secured  by  mort- 
gage, made  in  connection  with  contract  giving  to  such  assignee 
a  prior  lien,  will  vest  in  such  assignee  an  equity  superior  to 
that  of  a  subsequent  assignee  of  one  of  said  notes,  who  is  a 
purchaser  for  value,  and  without  notice  of  the  former  assign- 
ment and  lien  contract.  The  two  oases  cited  in  4  Lea,  and 
urged  as  holding  that  doctrine,  were  not  cases  of  assignments 
to  purchasers  for  value,  but  were  assignments  to  pay  ^'^  pre- 
existing debts.  So  far,  therefore,  the  question  here  presented 
is  an  open  one  in  this  state. 

We  return  now  to  a  discussion  of  that  question.  Without 
regard  to  conflict  or  difference  of  opinion  in  oases  cited,  it 
appears  that  several  questions  are  definitely  settled,  the  prin- 
cipal one  with  which  we  are  concerned  being  that  the  vendor 
or  mortgagee  may,  by  contract,  in  writing  or  parol,  assign 
the  whole  or  any  part  of  the  mortgage  or  vendor's  lien  to 
secure  any  part  of  the  notes  assigned,  whether  they  be  the 
first  or  last  maturing,  or  the  intermediate  notes  of  any  series. 

It  has  been  seen  also  that  without  respect  to  the  question 
of  the  effect  of  the  assignment  of  a  portion  of  one  note,  or  of 
a  part  of  a  series  of  notes  secured  in  a  mortgage  (conditions 
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involving  other  and  different  considerations),  many  cases 
assert  the  proposition  that  an  assignment,  when  made,  of  a 
single  note,  though  negotiable,  and  the  entire  debt  secured, 
does  not  carry  the  equity  of  the  mortgage  security  so  as  to 
prevent  an  assertion  of  the  equities  between  the  original  par- 
tier. 

We  have,  however,  shown  that  the  weight  of  authority  is, 
and  the  clear  rule  of  reason  is,  that  as  between  the  original 
parties,  the  vendor  and  the  vendee  and  the  mortgagor  and 
mortgagee,  the  assignment  of  such  a  negotiable  note  by  ven- 
dor or  mortgagee  may  vest  in  the  assignee  a  right  superior 
to  that  of  the  assignor,  the  vendor,  or  mortgagee. 

There  is,  however,  a  different  condition  of  fact  •••  which 
requires  the  assertion  of  a  different  equity  between  the  subse- 
quent assignee  of  one  of  a  series  of  negotiable  notes,  without 
actual  notice  of  a  prior  assignment  with  lien  of  contract 
priority,  as  between  the  two  assignees,  than  that  which  would 
prevail  between  such  an  assignee  and  the  mortgagor. 

It  does  not  follow  that,  because  the  assignee  of  one  of  a 
series  of  mortgage  notes,  which  had  been  transferred  and 
delivered  to  him  by  the  mortgagee,  and  which  had  been  paid 
by  the  mortgagor  before  such  transfer  and  delivery,  takea 
such  note  freed  of  all  equities  of  the  mortgagor,  that  he  would^ 
therefore,  take  it  free  from  all  equities  of  a  prior  assignee  of 
another  note  of  the  same  series,  which  had  been  transferred 
with  a  preference  lien  contract. 

In  the  first  case,  the  assignee's  right  would  undoubtedly 
be  superior  to  that  of  the  mortgagor,  because,  as  between 
these  parties,  the  note  itself  is  a  single  and  perfect  obliga- 
tion* If  the  mortgagor  had  paid  it  off  he  should  have  taken 
it  up,  and  not  left  it  in  the  hands  of  the  mortgagee  with 
power  to  transfer  to  one  who  might  be  a  bona  fide  purchaser 
before  maturity  upon  a  valuable  consideration,  thus  enabling 
the  mortgagee  to  give  to  such  bona  fide  purchaser  a  perfect 
title  secured  by  the  mortgage,  upon  which  the  purchaser  had 
a  right  to  rely  without  actual  notice  of  any  thing  to  the  con- 
trary, and  without  any  condition  of  facts  which  would  put 
him  upon  inquiry  and  charge  him  with  notice. 

When  the  assignee  found  such  note  so  secured  ''^  still  in 
the  hands  of  the  mortgagee  apparently  unpaid  he  had  the 
right  to  assume  that  it  was  unpaid,  and  no  duty  devolved 
upon  him,  as  between  him  and  the  payor,  to  make  further 
inquiry.     But  such  is  not  the  rule  if  condition   of  facts 
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requiring  its  application  do  not  exist — as  between  a  subse- 
quent and  a  prior  assigneee  of  one  of  a  series  of  negotiable 
notes  secured  by  the  same  mortgage. 

If  the- mortgagee  holding  any  part  of  said  notes  proposed 
to  assign  them  to  another  assignee,  and,  at  the  same  time,  to 
give  to  such  assignee  a  preference  over  the  lien  of  all  other 
notes  to  the  amount  of  those  to  be  assigned,  the  assignee  has 
notice  that  the  note  proposed  to  be  indorsed  to  him  is  one  of 
a  series  of  notes  secured  by  the  same  deed;  he  is  presumed 
to  know  the  law  that  the  mortgagee  can  give  to  another 
Assignee  priority  of  lien.     As  a  matter  of  fact,  he  knows  that 
the  mortgagee  either  has  the  other  notes  in  his  own  hands 
unassigned,  or  that  they  are  out  of  his  possession  and  in  the 
bands  of  others  claiming  them  with  or  without  preference  of 
lien.    He  may  not  know  the  actual  fact  that  any  such  notea 
have  been  assigned,  or  he  may  not  be  informed  of  it  at  the 
time  by  the  assignor,  but  the  mortgage  deed  iiself|  secur- 
ing a  number  of  notes,  gives  him  notice  that  all  are  out- 
-standing.     He  is  charged,  therefore,  with  constructive  notice 
of  another  prior  assignment,  if  one  has  been  made,  for  he 
can  demand  of  the  mortgagee  the  production  of  the  other 
notes  of  the  series,  and,  if  the  mortgagee  cannot  ^'^  produce 
tliem,  he  will  know  that  they  either  have  or  may  have  been 
assigned,  and,  being  presumed  to  know  the  law,  will  know 
that  they  may  have  been  assigned   under  contract  giving 
preference  of  lien.     He  is,  therefore,  charged  with  construct- 
ive notice  of  what,  upon  such  investigation,  he  might  have 
discovered.    If,  for  instance,  he  calls  upon  the  mortgagee 
to  know  where  the  other  notos  are,  and  the  mortgagee  pro- 
duces them  unassigned,  he  could,  of  course,  then  buy  thoro 
of  the  series  proposed  to  be  sold  to  him  without  danger  of 
eubjecting  himself  to  loss  on  account  of  prior  equity.    If 
the  mortgagee  failed  to  produce  the  other  notes,  but  insisted 
that  they  were  not  transferred  to  others,  and  that  no  prior 
liens  had  been  given,  the  assignee  could,  but  only  at  his 
peril,  take  the  notes  proposed  to  be  assigned  to  him.    The 
mortgage  itself  was  notice  of  the  existence  of  the  other  notos, 
and  his  presumed  knowledge  of  the  law  is  that  some  of  them 
may  have  been  assigned  with  lien  preferences.    These  oon« 
ditions  require  him,  so  far  as  the  equities  between  him  and 
the  prior  assignees  are  concerned,  to  ascertain,  before  pur> 
chasing,  whether  any  prior  assignment  had  been  made,  and 
whether,  in  connection  with  it,  a  superior  lien  had  been,  by 


Maroh,  1895.]    Nashville  Trust  Co.  v.  Smythb.  759 

contraoty  given  to  any  prior  assignee.  A  failure  to  make  such 
inquiry  is  at  the  peril  of  such  assignee.  If  he  purchases  one 
or  more  of  the  series  of  such  notes  without  such  inquiry,  and 
loses  the  benefit  expected  therefrom,  by  reason  of  prior  as- 
signment of  lien,  it  is  his  own  fault  He  was  not,  as  between 
himself  '"  and  a  prior  assignee,  about  whose  rights  the 
facts  and  the  law  require  inquiry,  a  bona  fid$  purchaser: 
Wilson  y,  Eigenbrodt,  30  Minn.  4;  Moore  y.  Ware^  88  Me. 
496;  Phelan  y.  Olney,  8  Cal.  478;  Keyes  y.  Wood,  21  Vt  881; 
Roberts  y.  Halslead,  9  Pa.  St.  82;  49  Am.  Dec.  541. 

Upon  the  theory,  therefore,  that  the  assignees  of  such  of 
the  one  hundred  and  twenty-six  notes  as  were  assigned  after 
the  transfer  of  the  thirty-two  notes  and  prior  lien  to  Miss  Grow- 
inshield  were  not  bona  fide  purchasers  without  notice  of  such 
assignment,  we  hold  that  her  equity  is  superior  to  theirs,  and 
she  is  entitled  to  haye  those  notes  fully  paid  before  any  por- 
tion of  the  proceeds  of  the  sale  is  applied  in  satisfaction  of 
(he  other  notes. 

The  argument  that  this  holding  impairs  the  negotiability 
of  paper  is  not  well  founded.  The  conclusion  itself  is  based 
upon  the  fact  that  purchasers  of  such  notes  (parts  of  a  series 
secured  in  a  mortgage)  are  charged  with  notice  that  the 
others  may  haye  been,  or  may  be,  assigned  under  a  special 
contract  giving  priority.  Such  a  result  may  be  avoided  by 
mortgage  drawn  in  such  form  as  to  prevent  preferential  as- 
signments. Where  this  is  not  done,  however,  it  is  clear  that 
the  courts,  under  the  rules  of  law  established,  are  compelled 
to  give  these  assignments  effect  according  to  the  contract  and 
intention  of  the  parties. 

The  decree  of  the  chancellor  is,  therefore,  reversed,  '^^  and 
decree  will  be  entered  here  in  accordance  with  this  opinion. 
The  costs  of  the  court  below  will  be  apportioned  between  the 
parties  according  to  their  respective  interest  in  the  notes,  and 
the  costa  of  this  court  will  be  paid  by  the  appellees. 

Nkgotublb  Ihstruuihts  Ssoursd  bt  Lbh  or  MoRTaAos— Rioan  or 
A88iONit8.-*The  transfer  of  a  debt  transfers  the  property  oonTeyod  t» 
•eoore  it:  MUeheU  ▼•  Ladew,  36  Mo.  626;  88  Am.  Dea  156.  Collateral  eeea* 
rity  given  by  the  maker  to  the  indorser  of  a  note  for  his  indemnity  inures 
to  the  benefit  of  the  holder:  Phillips  v.  Tliompsony  2  Johns.  Ch.  418;  7  Am. 
Dea  635;  Mo9U  ▼.  MurgcUroyd^  1  Johns.  Ch.  119;  7  Am.  Dea  478»  and 
nota  If  a  promissory  note  given  for  the  purchase  money  of  land  is  secnred 
by  a  lien  on  the  land,  a  bona  fide  purchaser  of  the  note  before  maturity  ia 
«ntiiled  to  the  benefit  of  the  lien,  without  regard  to  the  equities  betweea  the 
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original  parties:  Duncan  t«  Louinille^  13  Bush,  378;  28  Am.  Rep.  201.  8e«^ 
alio,  the  note  to  New  London  Bank  ▼.  Lee,  27  Am.  Deo.  720. 

NlGOTIABLS  iMaTRUMKNlB   SSOURSD     BT    SaMB    MoBTQAOB  —  PKIORIXr. 

When  a  mortgage  ia  made  to  secure  sereral  notes  which  mature  at  different 
times  and  ara  assigned  to  different  persons,  and  the  proceeds  of  the  mort* 
gaged  property  are  not  sufficient  to  pay  all  the  notes,  such  proceeds  must  be 
distributed  among  the  different  holders  pro  raia,  irrespec^Te  of  the  datea 
of  the  assignments  or  of  the  maturity  of  the  notes:  Fetmd  t.  Brookmbrtf  51 
Ark.  105;  14  Am.  St  Rep.  23,  and  note,  with  the  oases  ooUeoted.  See  the 
notes  to  i'arisrv.iferetri  88  Am.  Deo,  440^  and  Terry  v.  ITmA^  45  Am.  Dm^ 

m. 
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WiLM— SvMORiBiNO  WiTNisa.— A  signature  ol  n  witnem  ton  wfll^  whe 
does  not  write  his  name,  make  his  mark  thereon,  or  tonoh  tha  pen  in 
the  hands  of  the  other  subscribing  witness^  who  signs  his  name  for  him 
in  his  presence  and  at  his  requeat|  and  in  the  presence  and  at  the  re- 
quest of  the  testator,  ia  not  sufficient  to  attest  n  wiQ  devising  real 
estate. 

WiLiis — ATTBSTiNa  WITNESS.— A  subsoribing  witnem  to  n  wQl  den'sing 
real  estate  must  make  some  kind  of  a  mark  upon  the  instrument  ia 
order  to  make  it  his  signature  thereto. 

ArPBAL — DicruK. — Two  or  more  questions  property  arising  in  a  ease  under 
the  pleadings  and  proof  may  be  determined,  eren  though  either  one 
would  have  disposed  of  the  entire  case  upon  its  merits  without  the 
other,  and  neither  holding  ia  a  diotnm,  ao  long  as  it  ia  properly  laioad 
and  determined. 

ThwMiB  A  Howe  and  J.  H.  HendevBim^  for  the  oomplainant. 
Smith  A  Dickinson  and  H.  P.  FotolkeSj  for  the  defendant 

055  Wilkes,  J.  This  case  presents  an  issue  of  deviiavU 
fMl  nan  over  the  will  of  Mrs.  S.  T.  McFarland.  There  was  a 
verdict  in  favor  of  the  will  in  the  court  below,  and  the  con- 
testant has  appealed  and  assigned  errors. 

The  only  question  involved  is  as  to  the  attestation  of  the 
will  by  one  of  the  subscribing  witnesses,  James  R.  Barnes. 
The  will  purports  to  convey  both  personalty  and  land.  It  is 
admitted  to  be  good  and  valid  as  to  the  personalty,  bat  it  is 
claimed  to  be  inoperative  as  to  the  land  because  one  of  the 
sabscribing  witnesses,  James  R.  Barnes,  did  not  write  his 
name,  nor  did  he  make  his  mark  or  touch  the  pen  in  the 
hands  of  the  other  subscribing  witness.  Battle,  who  signed 
his  name  for  him  in  his  presence  and  at  his  request,  and  in 
the  presence  and  at  the  request  of  the  testatrix.    All  other 
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requirements  as  to  request  by  the  testatrix,  and  the  other 
formalities  necessary  to  make  the  execution  of  the  instru- 
ment  valid  and  perfect  as  a  will,  were  complied  with,  the  sole 
question  being,  whether  the  attesting  witness  must  make  a 
mark  upon  the  will  to  answer  for  and  stand  in  place  of  his 
signature,  where  he  is  unable  to  write  or  sign  bis  name  him- 
self  and  requests  another  party  to  write  it  for  him.  Barnes 
was  examined  as  a  witness  on  the  trial,  and  stated  that,  while 
he  could  neither  read  writing  nor  write,  still  he  oould  recog- 
nize his  name  when  written,  and  *^^  he  did  indentify  the 
paper  in  controversy  as  the  paper  to  which  he  authorized  his 
name  to  be  subscribed.  He  made  this  identification  both 
from  the  appearance  of  the  name  and  the  general  appeal^ 
ance  of  the  paper. 

The  court  was  requested  to  charge  the  jury  that  if  they 
found  the  paper  writing  in'  question  was  witnessed  by  one 
witness.  Battle,  subscribing  his  own  name  aa  a  witness  at  the 
request  of  the  testratrix,  and  that  this  witness  subscribed 
the  name  of  another  party,  Barnes,  at  his  request  and  that 
of  the  testatrix,  the  said  Barnes  not  touching  the  pen  nor 
guiding  the  hand  of  the  party  signing  the  same,  or  making 
bis  mark,  this  would  not  be  sufficient  attestation  to  pass  real 
estate,  but  this  was  refused.    We  think  this  was  error. 

It  has  been  held  by  this  court,  in  Ford  v.  Ford^  7  Humph. 
96,  that  a  person  whose  name  is  written  by  another,  and  who 
makes  his  mark  thereto,  is  a  good  attesting  witness  to  a  wilL 
This  practice,  however,  is  not  to  be  encouraged  or  extended: 
1  Jarmin  on  Wills,  213. 

This  case  is  apparently  based  on  the  idea  that  not  only  la 
the  witnesses'  name  written  by  his  authority,  but,  in  addi- 
tion, he  takes  a  part  in  the  signing,  similar  to  that  where 
another  person  guides  his  hand,  and  he  thus  makes  his  own 
signature  through  another.  But  we  are  not  inclined  to  ex- 
tend the  rule  any  further  than  it  has  already  gone,  and  it 
has  been  expressly  held  that  a  writing  of  the  name  '^^  by 
authority  is  not  sufficient,  unless  it  is  accompanied  by  some 
mark  or  sign  of  the  person,  who  thus  makes  it  his  own  sig- 
nature: Simmons  v.  Leonard^  91  Tenn.  188;  80  Am.  St  Rep. 
876. 

It  is  said  this  decision  is  a  dictum  on  this  point,  the  argu- 
ment being  that  there  were  other  questions  involved  in  it 
npon  which  the  decision  could  have  been,  and  would  have 
been,  rested.    Grant  this  to  be  so,  it  does  not  make  the  hold- 


762  McFarland  «.  Bush.  [Tenn. 

ing  and  opinion  in  that  case  a  dictum.  The  question  was 
fairly  and  directly  involved,  fully  considered,  and  deliberately 
passed  upon.  The  fact  that  the  decision  may  have  been 
rested  on  a  different  ground,  even  though  one  more  satisfac- 
tory, does  not  place  the  decision  in  the  category  of  a  dictum, 
if  the  question  was  fairly  raised  and  duly  considered  and 
decided,  as  was  the  case  in  Simmona  Y.  Leonard^  91  Tenn. 
183;  80  Am.  St  Rep.  875;  see  Clark  y.  Thomoi^  4  Heisk. 
422;  Bates  v.  Taylor,  87  Tenn.  824^  825;  Porter  w.  L$a,  88 
Tenn.  791. 

Two  or  more  questions  properly  arising  in  a  case  under 
the  pleadings  and  proof  may  be  determined,  even  though 
either  one  would  have  disposed  of  the  entire  case  on  its 
merits  without  the  other,  and  neither  holding  will  bo  a  dic- 
tum so  long  as  it  is  properly  raised  and  considered. 

It  is  said  that  making  a  mark,  thus  (X),  and  touching  the 
pen  is  of  practically  no  importance,  and  does  not  serve  to 
aid  the  witness  in  identifying  the  paper  in  anyway.  This 
may  be  so,  and  it  would  be  an  argument  against  allowing 
marksmen  to  *^*  be  attesting  witnesses  at  all,  but  this  is 
not  the  question  before  us,  that  having  been  decided  in  Ford 
v..  Ford,  7  Humph.  96,  and  recognized  in  Simmons  v.  Leonard, 
91  Tenn.  183;  30  Am.  St.  Rep.  875.  But  the  witness  must 
make  some  kind  of  mark  upon  the  instrument  in  order  to 
make  it  his  signature  and  in  place  of  his  signature. 

The  judgment  must  be  reversed  and  femanded  and  the 
costs  will  be  paid  out  of  the  estatOi 


Wills— AinsfTATiov—SDiviciiMcr  ov  nn  Sionna  bt  SuMOsiMwe 
WiTVBS. — Writing  a  witnesa'  name  in  hit  ptesenoe,  and  at  his  vtqn«st^  is 
not  ■nfficient  where  he  doei  not  affix  hit  marki  Shnmmm  ▼.  Lsommd^  M 
Teas.  laBf  10' Am.  81  Bep.  875^  and  ooK  wiHi  Urn  same  oolkoted. 
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Mills  v.  Bennett. 

(9i  TntHnsB,  aSL] 
■zmmoRa^— Waitkr  in  Adtanob. — A  penon,  whether  itngle  or  the  head 
of  a  family,  if  entitled  to  exemptions,  cannot,  at  the  timo  of  oontraol- 
ing  a  debt^  waive  the  benefit  of  the  exemption  law*  by  a  Mntamporik 
neona  agreementt 

B.  F.  Boothj  for  the  complainant. 
M,  D.  Fleming,  for  the  defendant 

**'  McAlistcr,  J.  The  only  question  presented  for  deter- 
mination in  this  cause  is  whether  a  debtor  may  **'  waive 
his  exemptions  for  the  benefit  of  his  creditor.  The  stipula- 
tion for  a  waiver  of  exemptions  was  incorporated  in  the  fol- 
lowing note,  viz: 

*'  MEMpms,  TsNN.,  August  23, 1894. 

*'  Thirty  days  after  date  I  promise  to  pay  to  the  order  of 

O.  M.  Anderson  five  dollars.    I  do  hereby  agree  to  waive  my 

rights  to  exemption  under  the  laws  of  the  state  of  Tennessee 

until  the  bill  is  paid  in  fulL    Value  received. 

^H.  H.  Bbnnkr. 
^Witness:  J.  M.  Simros, 

"  Wm.  H.  Mills.*' 

[Indorsed]:    **I  do  hereby  transfer  the  within  note  to  W. 

H.  Mills.  O.  M.  Anderson.'' 

The  defendant,  Bennett,  is  a  daily  laborer  in  the  employ- 
ment of  Stewart,  O Wynne  A  Co.,  a  mercantile  firm  in  the  city 
of  Memphis.  The  creditor  is  seeking,  by  these  proceedings, 
to  subject  to  the  payment  of  his  judgment  wages  due  Ben- 
nett, which  are  exempt  by  law  from  execution,  seizure,  or 
attachment:  Code,  sec.  2931. 

It  appears  from  the  record  that  Bennett  is  the  head  of  a 
family,  with  a  wife  and  three  children.  This  consideration, 
however,  is  immaterial,  since  it  is  not  necessary,  in  order  to 
entitle  the  defendant  to  this  particular  exemption,  that  he 
should  have  been  the  head  of  a  family.  Of  course,  this  fact 
only  emphasizes  the  necessity  for  such  exemption,  but  it  is 
not  material  as  a  matter  of  law.  There  are  other  exemptions 
which  are  dependent  upon  this  condition,  •••  and  the  valid- 
ity of  contracts  entered  into  by  the  head  of  the  family  is  con- 
sidered from  this  point  of  view.  It  will  be  observed  that  the 
defendant  in  this  case,  upon  the  face  of  the  note,  waives  all 
his  exemptions — those  secured  to  him  as  the  head  of  a  fam- 
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ily,  and  those  which  he  is  entitled  to  independently  of  the 
family.  Is  such  a  eoniract  valid  and  enforceable?  It  wa« 
held  in  the  case  of  Denny  w.  White,  2  Gold.  283,  88  Am. 
Deo.  696|  ^Hhat  the  property  exempt  from  execution  in  the 
possession  of  the  head  of  a  family  is  held  by  him  for  the  use 
and  benefit  of  the  family;  and,  while  he  has  the  right  to  sell 
or  exchange  such  property,  it  cannot  be  levied  on  and  sold 
^on  execution  by  his  consent,  this  being  a  privilege  he  cannot 
waive.''  Said  the  court,  viz:  ^^The  language  of  the  act  is 
imperative.  The  property  exempt  shall  not  be  liable  to  seiz- 
ure and  sale  by  execution,  and  the  head  of  the  family  cannot 
waive  the  right,  as  those  dependent  on  him  are  under  the 
protection  of  the  law,  and  secured  in  the  enjoyment  of  the 
property.'' 

In  the  case  of  Cox  y.  Ballentine,  1  Baxt  862,  it  was  held 
that  '^  the  head  of  the  family  has  the  right  to  sell,  exchange, 
or  mortgage  the  exempt  property,  and  the  legislature  has 
no  power  to  prohibit  him":  See,  also,  Cronan  v.  Honor ,  10 
Heisk.  634.  It  is  suggested  that  these  oases  are  somewhat 
contradictory,  and,  perhaps,  irreconcilable.  The  oonfliot,  we 
think,  is  more  apparent  than  real. 

**  There  is  an  essential  difference,''  says  the  supreme  ^^ 
oourt  of  Kentucky, ''  between  an  executed  contract,  by  which 
the  owner  is  divested  of  title,  and  an  executory  agreement, 
by  which  the  debtor  merely  promises  that,  in  the  future,  he 
will  not  take  advantage  of  or  claim  the  benefit  of  a  particular 
statute.  ....  The  law,  in  its  wisdom,  for  the  protection  of 
the  poor  and  needy,  has  said  that  certain  property  shall  not 
be  liable  for  debt,  not  so  much  to  relieve  the  debtor  as  to  pro- 
tect his  family  against  such  improvident  acts  on  his  part  as 
would  reduce  them  to  want  ....  If  such  a  contract  is 
upheld,  the  exemption  laws  of  the  state  would  be  virtually 
obsolete  and  the  destitute  deprived  of  all  claim  they  have  to 
its  beneficent  provisions":  MoxUy  ▼•  Bagan^  10  Bush,  166; 
19  Am.  Rep.  61. 

Says  the  supreme  court  of  Illinois:  *^  That  such  a  waiver, 
where  the  same  is  attempted  to  be  made  by  an  executory 
contract^  is  ineffectual  and  will  not  be  enforced,  is  definitely 

settled Such  contracts  contravene  the  policy  of  tbo 

law,  and  hence  are  inoperative  and  void.  The  owner  may, 
if  he  choose^  sell  or  otherwise  dispose  of  any  property  he  may 
have,  however  much  his  family  may  need  it,  but  the  law  will 
not  aid  in  that  regard,  nor  permit  him  to  contract,  in  advance, 
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that  his  creditors  may  use  the  process  of  the  courts  to  deprive 
his  family  of  its  use  and  benefit,  when  an  exemption  has  been 
oreated  in  their  favor.  Laws  enacted  from  considerations  of 
public  concern  and  to  subserve  the  general  welfare  cannot 
be  abrogated  by  mere  private  *^^  agreement":  Rechtw.Kellyf 
82  111.  147;  25  Am.  Rep.  301. 

Says  Judge  Denio:  '*  The  maxim,  *modu$  ei  eonventio  ^in' 
eunt  legemj^  is  not  of  universal  application.  It  applies  only 
to  agreements  in  themselves  legal.  Where  no  rule  of  law  or 
principle  of  public  policy  is  concerned  the  parties  may,  by 
contract,  make  a  law  for  themselves.  One  object  of  munici- 
pal law  is  to  promote  the  general  welfare  of  society.  The 
exemption  laws  seek  to  accomplish  this  by  taking  from  the 
head  of  the  family  the  power  to  deprive  it  of  certain  property 
by  contracting  debts  which  shall  enable  the  creditors  to  take 
such  property  on  execution."  The  parties  to  this  contract 
sought  to  set  aside  those  laws  so  far  as  this  debt  was  con- 
cerned. This  they  could  not  do.  The  learned  judge  says: 
'*  I  am  of  opinion  that  a  person  contracting  a  debt  cannot 
agree  with  the  creditor  that,  in  case  of  nonpaymenti  he  shall 
be  entitled  to  levy  his  execution  upon   property  exempt 

from  execution  by  the  general  laws  of  the  state If 

effect  shall  be  given  to  such  provisions  it  is  likely  that 
they  will  be  generally  inserted  in  obligations  for  small 
demands,  and,  in  that  way,  the  policy  of  the  law  will  be 
completely  overthrown.  Every  honest  man  who  contracts 
a  debt  expects  to  pay  it,  and  believes  he  will  be  able  to  do 
so  without  having  his  property  sold  on  execution.  No  one 
worthy  to  be  trusted  would,  therefore,  be  apt  to  object  to  a 
clause  subjecting  all  his  property  to  levy  on  execution  incase 
^^  of  nonpayment.  It  was  against  the  consequences  of  this 
overconfidence  and  the  readiness  of  men  to  make  contracts 
which  may  deprive  them  and  their  families  of  articles  indis« 
pensable  to  their  comfort,  that  the  legislature  has  undertaken 
to  interpose.  When  a  man's  last  cow  is  taken  on  an  execu- 
tion on  a  judgment  rendered  upon  one  of  these  notes  it  is 
not  sufficient  to  say  that  it  was  done  pursuant  to  his  consent, 
freely  given  when  he  contracted  the  debt  The  law  was 
designed  to  protect  him  against  his  own  improvidence  in  giv- 
ing such  consent  The  statutes  contain  many  examples  of 
legislation  based  upon  the  same  motives.  The  laws  against 
usury,  those  which  forbid  imprisonment  for  debt,  and  those 
which  allow  a  redemption  after  the  sale  of  land  on  execution. 
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are  of  this  class":  KneetOe  ▼.  Newcomb,  22  N.  Y.  249;  78  Am. 
Deo.  186. 

The  supreme  court  of  Iowa«  after  a  full  consideration  of  the 
subject^  said,  vis:  ^  Without  pursuing  the  discussion  of  the 
subject  further,  we  are  agreed  in  the  conclusion  that  a  person 
contracting  a  debt  cannot,  by  a  contemporaneous  and  simple 
waiver  of  benefit  of  the  exemption  laws,  entitle  the  creditor, 
in  case  of  failure  to  pay,  to  levy  his  execution,  against  the 
defendant's  objection,  upon  exempt  property.  Such  an  agree* 
ment  is  contrary  to  public  policy,  and  will  not  be  enforced: 
CuHis  V.  O'Brien,  20  Iowa,  376;  89  Am.  Dec.  648. 

In  the  case  of  Branch  v.  Tomlinsony  77  N.  C.  888,  a  similar 
waiver,  incorporated  in  a  promissory  **^  note  was  attempted 
to  be  enforced.  The  court  said:  *^  The  agreement  is  to  waive 
a  right  in  contravention  of  state  policy,  which  agreement  this 
court  cannot  undertake  to  enforce.'*  In  Leviehs  y.  Walker^  16 
La.  Ann.  246|  77  Am.  Dec  187,  a  similar  conclusion  was 
reached. 

The  supreme  court  of  Florida,  in  OarUr  y.  OarUr^  20  Fla. 
658,  51  Am.  Rep.  £18,  in  a  most  able  and  elaborate  opinion, 
held,  viz:  '*In  view  of  the  recognized  policy  of  the  states  in 
enacting  exemption  laws,  and  of  the  practically  universal 
concurrence  of  the  authorities  on  the  identical  question,  our 
conclusion  is  that  the  waiver  of  the  benefit  and  protection  of 
the  exemption  laws  contained  in  this  note  is  not  valid  to 
defeat  a  claim  of  exemption":  See,  also,  Crawford  y.  Lach^ 
wood,  8  How.  Pr.  547. 

The  result  of  our  examination  is,  that  the  main  current  ot 
judicial  enunciation  is  against  the  validity  of  such  contracts. 
Possibly  the  only  court  out  of  line  is  that  of  Pennsylvania. 
Such  contracts  are  also  sustained  in  Alabama,  but  under  the 
authority  of  an  express  statute:  Brown  y.  Lritehf  60  Ala.  818; 
81  Am.  Rep.  42.  We  think  the  weight  of  reason,  as  well  as 
authority,  is  opposed  to  such  stipulations.  In  our  view  it  is  im- 
material whether  the  contract  is  made  by  a  single  man  or  ibm 
head  of  a  family.  In  either  case  it  contravenes  a  sound  pub* 
lie  policy,  and,  if  enforced,  abrogates  the  exemption  statutesL 

The  judgment  is  affirmed. 

Waivxr  of  Ezsmption  Rigbis— LBOALirr  <w.-»Aii  •xeoatoty  agratawl 
by  a  debtor  to  waive  all  beQotil  aader  the  exemption  law*  is  Toids  Hole  to 
Bwix  ▼•  Finley,  34  Am.  St  Rep.  IHS^  where  the  eases  are  oolleeted.  Iliis 
question  is  fully  disoussed  in  tl.e  extended  note  to  Bowmam  v.  Smik^  7f 
Am.  Deo.  741. 
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QUINN  V.  BAILEOAa 
m  TEtnamEE,  71$,] 

liAgrxm  Am  Skrtaht.— PBTuoiAir  oa  Surqioh  Smplotsd  wt  a  Rin- 
BOAD  GoMFAUT  to  attend  employeea  injured  in  iti  serTioo  is  not  a 
■eiTant  of  the  oompany  ao  as  to  render  it  liable  for  his  oarelessness  or 
negligence  in  rendering  professional  senrioes. 

Mastxr  AMD  SsBYAKT— RxLATiOK  OF,  Whut  Bxisn.— For  the  relation  ol 
master  and  serrant  to  exists  so  as  to  make  the  master  liable^  he  mnst 
not  only  have  the  power  to  select  and  discharge  the  servant^  bnt  to 
direct  tiie  mode  of  exeontiog,  and  to  so  control  him  in  his  aots  in^e 
oonrse  of  his  employment  as  to  prerent  injury  to  others. 

Railroad  Compakiks—Lzabiutt  iob  Niouoknob  ov  m  Phtbiozab  ob- 
SuBOiOK. — A  railroad  company  employing  a  physician  or  snrgeonof 
ordinary  competency  and  skill  to  care  for  employees  injured  in  its 
serYioe  is  not  liable  for  his  carelessness*  negligence^  or  malpraeiice  in 
the  performance  of  his  professional  duties  toward  an  injured  employeo 
placed  in  his  charge  by  the  company. 

J,  M.  Oreer  and  C.  D.  M.  Oreer^  for  the  complainantt 

Adams  A  Trimble^  for  the  defendant 

^^^  Beard,  J.  One  Quinn,  the  intestate  of  plaintiff  in 
error,  was  an  employee  of  defendanti  and  was  seriouslj 
crushed  by  the  driving-wheel  of  one  of  its  engines  while 
engaged  in  the  discharge  of  his  duty  as  switchman  in  the 
yards  of  the  railroad  at  Holly  Springs,  HississippL  Im- 
mediately after  the  injury  he  was  taken  in  charge  by  a  sur- 
geon employed  by  the  defendant  to  render  surgical  attention 
to  such  of  its  employees  as  were  injured  at  that  place  while  in 
its  service.  He  at  once  placed  himself  in  communication  by 
wire  with  the  chief  surgeon  of  the  railroad,  whose  duty,  under 
his  employment,  was  to  render  personal  attention  in  such 
cases,  and  to  exercise  supervisory  care  over  its  local  surgeons, 
including  the  one  in  personal  charge  of  Quinn«  This  chief 
surgeon  lived,  and,  at  the  time  was,  in  Memphis,  in  this  state. 
The  result  of  this  communication  was  that,  the  latter  having 
decided  it  was  best  for  the  wounded  man  that  he  should  be 
brought  to  his  father's  home  in  Memphis,  where  he  could 
more  safely  and  intelligently  receive  surgical  care,  announced 
his  decision  to  the  railroad  authorities,  and  requested  them 
to  prepare  at  once  to  bring  him  in.  In  obedience  to  this 
direction  a  special  train  was  made  up  without  unnecessary 
delay,  and  Quinn,  accompanied  by  the  Holly  Springs  sur- 
geon, was  taken  on  board,  and,  after  a  rapid  run,  was  deliv- 
ered over,  at  the  depot  of  the  railroad  in  Memphis,  into  the 
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keeping  of  the  chief  surgeon.  Within  a  few  hours  thereafter 
the  intestate  of  plaintiff  died. 

^'^  This  action  was  brought  to  recover  damages  against 
the  railroad  for  negligence  in  various  particulars,  resulting  ia 
his  death.  Among  other  grounds  of  negligence  laid  in  the 
declaration  was  that  defendant  failed  to  provide  the  intestate 
with  proper  medical  service,  and  that  this  failure  greatly  ag- 
gravated his  condition  and  largely  contributed  to  his  death. 

On  the  trial  of  the  case  the  court  below  excluded  certain 
evjdence  offered  by  plaintiff  in  error,  which  tended  to  show 
that  these  surgeons  were  unskillful  in  their  treatment  of  the 
patient,  and  that  this  unekillfulness  was  one  of  the  active 
causes  contributing  to  his  death. 

When  he  came  to  instruct  the  jury  the  trial  judge,  among 
other  things,  said  to  them:  ^If  deceased  was  put  in  charge 
of  physicians  of  good  reputation  it  was  their  business  to  stop 
the  flow  of  blood,  if  any,  and  defendant  is  not  liable  for  any 
failure  to  stop  this  flow  while  the  patient  was  in  charge  o^ 
er  after  he  was  put  in  the  charge  of,  the  physicians.  If 
deceased  was  put  in  the  hands  of  competent  surgeons  of  good 
reputation  and  standing  in  their  profession  defendant  is  not 
liable  for  any  treatment  given  the  patient  by  them,  or  by 
others  under  their  advice."  The  action  of  the  court  below  in 
excluding  this  testimony  and  in  giving  this  instroction  is 
now  assigned  as  error. 

Before  considering  this  assignment  it  is  proper  to  say  the 
record  tends  to  show  that  both  these  ^'*  surgeons  were  men 
of  fine  reputation  for  learning,  skill,  and  experience  in  their 
profession,  and  that  for  the  service  rendered  to  the  deceased^ 
as  in  all  other  similar  cases,  they  were  paid  by  the  corpora* 
tion,  without  cost  or  charge  to  him  or  to  his  estate. 

The  question  presented  by  this  assignment  is  new  in  this 
state.  It  is  almost  as  new  to  the  courts  outside  the  state. 
The  diligence  of  counsel  in  this  cause,  and  the  investigationa 
of  this  court,  have  resulted  in  finding  but  few  oases  involving 
it,  and  these  of  so  recent  a  date  that  neither  they,  nor  the 
rule  announced  by  them,  have  been  carried  into  the  latest 
text-books  on  railway  law. 

Plaintiff  in  error  insists  that  the  defendant  in  error  is  lia- 
ble for  the  mistakes  or  malpractice  of  the  surgeons  in  ques* 
tion;  that  tkeir  employment  by  the  railroad  oreated  the 
relation  of  master  and  servant;  and  that  the  ordinary  rule, 
which  makes  the  master  liable  for  the  negh'gent  acts  of  his 
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flervant  within  the  scope  of  his  employment  is  to  be  applied 
in  this  case.  If  he  be  correct  in  his  contention  that  the  relaf 
tion  between  the  railroad  and  these  snrgeons  was  that  of 
master  and  servant,  then  his  concluBion  would  properly  foI« 
low.  Bnt  was  that  the  relationship?  We  do  not  think  sa 
The  term  ^  servant/'  as  it  is  used  in  connection  with  the  rule 
invoked,  has  a'  well-defined  meaning.  It  ^'is  applicable,'' 
says  Mr.  Thompson  in  his  work  on  Negligence,  volume  2,  page 
892,  "to  any  relation  in  ^^^  which,  with  reference  to  the 
matter  out  of  which  an  alleged  wrong  has  sprung,  the  person 
sought  to  be  charged  had  the  right  to  control  the  action  of 
the  person  doing  the  alleged  wrong;  and  this  right  to  control 
appears  to  be  the  conclusive  test  by  which  to  determine 
whether  the  relation  exists." 

^  For  the  relation  to  exist,  so  as  to  make  the  master  respon- 
sible,  he  must  not  only  have  the  power  to  select  the  servant| 
but  to  direct  the  mode  of  executing,  and  to  so  control  him  in 
his  acts  in  the  course  of  his  employment  as  to  prevent 
injury  to  others":  Robinson  v.  Webby  11  Bush,  464.  To  the 
same  efTect  is  Mound  City  etc.  Co.  v.  Conlon^  92  Mo.  221; 
Wiltee  ▼.  State  etc.  Co.^  68  Mich.  639;  Andreum  v.  Boedecker^ 
17  111.  App.  213. 

The  term  ^*  master*'  is  equally  well  defined  in  the  law.  A 
**  master,"  in  the  sense  of  the  rule,  is  "one  who  has  the  supe- 
rior choice,  control,  and  direction;  whose  will  is  represented 
not  merely  in  the  ultimate  result  in  hand,  but  in  all  its  de* 
tails;  one  who  is  the  responsible  head  of  a  given  industry; 
one  who  has  the  power  to  discharge;  one  who  not  only  pre* 
ecribes  the  duty,  but  directs,  and  may  at  any  time  directi 
the  means  and  methods  of  doing  the  work  ":  14  Am.  &  Bng^ 
Ency.  of  Law,  745. 

If  it  be,  as  these  authorities  indicate  (and  it  cannot  be 
otherwise),  that  the  decisive  test  of  this  relationship,  or  even 
one  of  its  decisive  tests,  is  that  the  master  has  the  right 
to  select  the  end  of  the  ^^®  servant's  employment,  and 
that  the  master's  uncontrolled  will  is  the  law  of  the  servant 
^in  the  means  and  methods"  by  which  this  end  is  to  be 
reached,  then  it  cannot  be  maintained  that  these  surgeons 
were  the  ^servants"  of  this  corporation.  They  were  not 
employed  to  do  ordinary  corporate  work,  but  to  render  ser- 
vices requiring  special  training,  skill,  and  experience.  To 
perform  these  services  so  as  to  to  make  them  effectual  for  the 
eaving  of  life  or  limb  it  was  necessary  that  these  surgeons 
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should  bring  to  their  work  not  only  their  best  ekill,  bat  the 
right  to  exercise  it  in  accordance  with  their  soundest  judg- 
ment, and  without  interference*  Not  only  was  this  the  right 
of  these  surgeons,  but  it  was  as  well  a  duty  that  the  law 
imposed.  If  the  railroad  authorities  had  undertaken  to  direct 
them  as  to  the  method  of  treatment  of  the  injured  mnn^ 
and  this  method  was  regarded  by  them  as  unwise,  they 
would  have  been  "  bound  to  exercise  their  own  superior  skill 
and  better  judgment,  and  to  disobey  their  employers,  it  in 
their  opinion,  the  welfare  of  the  patient  required  it**:  Union 
Pac.  Ry.  Co.  ▼.  Artist,  60  Fed,  Rep.  865. 

In  accordance  with  this  view  it  has  been  uniformly  held, 
■0  far  as  we  have  been  able  to  discover,  that,  having  selected 
surgeons  skilled  and  competent  in  their  profession,  the  corpo- 
ration has  discharged  every  duty  that  humanity  or  sound 
morals  impose,  and  that  it  is  to  no  extent  liable  for  the  mis- 
takes they  may  subsequently  commit. 

''^^  In  South  Florida  R.  R.  Co.  ▼.  Priee,  82  Pla.  46, 
the  declaration  averred  that  the  surgeon  employed  by  the 
defendant  to  render  surgical  aid  to  its  employees  injured 
in  its  service  set  the  plaintiff's  arm  in  an  ^'unskilled  and 
negligent  manner,''  and  that  for  this  the  corporation  was 
liable.  To  this  claim  the  court  says:  ^'Even  though  we 
should  admit  it  to  be  within  the  corporate  powers  of  such  a 
company  to  obligate  itself  to  the  rendition  of  medical  or 
surgical  aid  to  its  sick  or  injured  employees,  by  assuming  it 
as  a  duty  or  otherwise,  or  to  become  liable  under  any  circum- 
stances  for  any  negligence  of  any  such  surgeon  acting  in  the 
line  of  his  profession,  still,  it  seems  to  be  well  settled  that  it 
will  have  performed  its  entire  duty  in  that  respect,  when  it 
employs  a  person  of  ordinary  competency  and  skill  in  that 
profession,  and  that,  having  done  so,  it  cannot  be  made  lia- 
ble for  the  carelessness  or  negligence  of  such  surgeon  in  the 
performance  of  his  duties  as  such." 

In  Union  Pac.  Ry.  Co.  v.  Artist,  60  Fed.  Rep.  865,  the 
facts  were  that  each  employee  of  the  railroad  was  required 
to  contribute  out  of  his  wages  twenty-five  oents  a  month,  and 
the  corporation,  out  of  its  general  treasury,  contributed  from 
two  thousand  to  four  thousand  dollars  per  month  to  establish 
a  hospital  and  employ  physicians  and  surgeons  for  the  care 
of  its  wounded  and  sick  employees,  without  any  charge  to 
them  or  profit  to  the  railway.  On  these  facts,  it  was  held 
that  the  ^'^  company  was  not  liable  for  an  injury  to  one  of 
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its  employees  from  the  malpractice  of  a  surgeon  doing  ser* 
vice  in  the  hospital.  The  court  says,  through  Judge  Sanborn: 
*'  The  result  is,  that  the  doctrine  of  respondeat  iuperior  has 
no  application  to  this  case.  The  only  contract  the  law  im- 
plies here  is  the  agreement  on  the  part  of  the  compnny  to 
use  reasonable  care  to  select  and  obtain  skillful  physicans 
and  careful  attendants;  and,  if  the  company  performed  that 
contract,  it  was  responsible  no  further." 

Id  accord  with  these  are  the  cases  of  Laubheim  y.  De  Kon^ 
inglyke  etc.  Steamship  Co,,  107  N.  Y.  228;  1  Am.  St.  Rep.  816; 
O'Brien  v.  Cunard  S.  S.  Co.,  154  Mass.  272;  Seeord  v.  St. 
Paid  etc.  Ry.  Co.,  18  Fed.  Rep.  221 ;  McDonald  v.  Massachu^ 
setts  General  Hospital,  120  Mass.  432;  21  Am.  Rep.  529,  and 
Richardson  v.  Carbon  HiU  etc.  Co.,  6  Wash.  52. 

We  think  the  sanction  of  authority  and  of  reason  is  with 
the  ruling  of  the  circuit  judge  on  this  point  Other  objections 
have  been  disposed  of  orally.    The  judgment  is  aflSrmed. 

pHTsiouys  AKD  Subobovs^Shipownbb's  Liabiutt  fob  Nbqliobnob  01. 
A  physioiui  employed  by  a  shipowner  in  obedienoe  to  law  ia  not  the  ship, 
owner's  senrant^  and  the  shipowner  ia  not  liable  to  a  passen{{«r  injared  by 
hia  negligenoe:  AUen  r.  Stale  8. 8.  Co,,  132  N.  T.  91;  28  Am.  St  Rep.  666b 
While  the  shipowner  would  not  be  liable  for  the  physioian'a  negligenoe,  hm 
would  be  liable  for  negligence  in  the  selection  of  a  physioiani  Laubhehn  ▼• 
De  Koninglyke  eic  8.  8.  Co..  107  N.  T.  228;  1  Am.  8t  Rep.  816^  and  par- 
tienlarly  note. 

MiBTBB  AHD  Sbbtiiiv.— Whbm  thb  Rblatiov  JBurbi  See  tlie  eztendeA 
aoU  ta  Brown  t.  SmUk,  22  Am.  St.  Rep.  4601 
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Isaacs  v.  Barbbb. 

[10  Washimotok,  124.] 

WAinSi— Trb  Rioht  to  Appropriats  Waters  ioe  Ifnriiio  abd  Onam 
BiNBnoiAL  PaBPOBiB  was  recognized  by  the  ooarto  and  the  Uwmaking 
power  M  to  that  portion  of  the  state  of  Washington  east  of  the  Oascada 
Dioantains  prior  to  the  passage  of  the  act  of  Congress  of  Jaly  26, 1866L 
8ooh  right  was  established  by  onstom  so  universal  that  the  ooarts  mnat 
take  jodicial  notice  thereof. 

Watkbs,  Appropriation  or,  on  Public  Lands.— The  United  States,  as  ths 
owner  of  the  public  lands  in  a  locality  where  the  nis  of  water  wss 
required  had  the  power  to  establish  such  rights  in  relation  to  its  use 
and  appropriation  as  it  saw  fit,  and,  to  the  extent  that  it  recognised  Hie 
right  of  appropriation,  the  common  law  was  modified  or  sbrogated. 

Watsrs^Appropriatioh  of— Purohassr  of  Publio  Lands  Took  Sub- 
JBOT  xa—Bven  prior  to  the  act  of  Congress  of  July  26^  1866^  the  right 
to  appropriate  water  had  been  recognised  in  Washington  territory,  and 
therefore  a  purchaser  of  laods  from  the  United  States  acquired  his 
title  subordinate  to  any  appropriation  of  waters  previously  made.  Ths 
•ct  referred  to  was  rather  a  recognition  ef  pre-existing  rights  than  » 
statute  conferring  such  rights  for  the  first  time. 

Watbrs — MiLUNO  PuRPOSKS— Appropriation  for.— The  appropriation  ci 
ths  waters  of  a  stream  for  use  as  a  propelling  power  to  a  mill  is  a  valid 
appropriation,  and  the  purchaser  of  public  lands,  after  snoh  appropri- 
ation has  been  made,  acquires  title  subject  thereto. 

Thonum  H.  Brents^  WeUingUm  Clark^  and  M.  M.  Qadmam^ 
tor  the  appellant. 

B.  L.  A  J.  L.  Sharpttein^  and  CrmUy^  SiMivam  Jt  Oroticup^ 
tot  the  respondent. 

^**  HoYT,  J.    This  action  was  brought  by  respondent  to 

restrain  the  defendant  from  interfering  with  a  dam  which 

had  been  erected  for  the  purpose  of  diverting  water  from  Mill 
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creek  into  a  race,  or  flume,  which  led  to  his  flouring-milL 
Defendant  justified  his  action  under  a  claim  of  the  right  to- 
have  the  waters  flow  past  his  place  situated  on  said  creek, 
between  the  point  where  the  water  was  diverted  and  respond-' 
ent'a  mill.  Respondent  claimed  the  right  to  divert  the 
water,  and  founded  such  claim  upon  several  distinct  grounds. 
The  cause  was  tried  before  a  referee,  who  reported  the  testi- 
mony with  his  findings  of  fact  and  law*  Such  findings  were 
set  aside  by  the  superior  court,  and  new  ones  made  as  the 
foundation  for  the  decree  which  was  entered.  Defendant^ 
not  being  satisfied  with  such  decree,  prosecutes  this  appeal^ 
and  asks  for  a  reversal,  for  the  reason  that  the  findings  of 
fact  were  not  warranted  by  the  proofs  and  also  because  the 
facts  found  did  not  warrant  the  conclusions  of  law  founded 
thereon. 

We  have  carefully  examined  all  the  proofs,  and  although^ 
upon  some  points,  they  are  not  as  full  as  they  should  have 
been,  we  are  not  satisfied  that  they  were  insufficient  to  war- 
rant every  finding  of  fact  made  by  the  lower  court  It  fol* 
lows  that  such  findings  must  stand,  and  that  in  the  light 
thereof  the  rights  of  the  parties  must  be  here  determined. 

It  appears  from  such  findings  that  the  waters  of  Mill  creek 
were,  in  the  year  1861,  diverted  by  plaintiff  into  his  mill- 
race,  and  conducted  to  his  mill  for  use  as  a  propelling  power 
to  substantially  the  same  extent  as  they  are  now  ^'^  diverted^ 
conducted,  and  used.  It,  however,  appears  therefrom  that 
there  had  been  a  slight  increase  in  the  amount  of  water  di- 
verted at  certain  seasons  of  the  year,  and  upon  the  fact  of 
such  increase  that  portion  of  the  decree  in  favor  of  the  appel- 
lant is  largely  based.  We  are  not  satisfied  that  the  fact  of 
such  increase  was  established  by  the  proofs,  but,  the  plaintiff 
not  having  appealed,  we  are  not  called  upon  to  investigate 
as  to  that  portion  of  the  decree  adverse  to  him.  It  further 
appears  from  the  findings  that  at  the  time  the  water  was  so 
diverted  by  the  plaintiff,  all  of  the  land,  on  both  sides  of  the 
creek,  from  the  place  of  its  diversion  to  a  point  below  the 
land  now  owned  by  the  defendant,  was  a  part  of  the  public 
domain,  and  that  it  so  remained  until  1863,  at  which  time 
the  tract  of  which  defendant's  land  is  a  portion  was  entered 
and  purchased  at  private  cash  sale  by  one  Artemus  Dodge, 
who,  in  1865,  received  a  patent  therefor.  It  further  appears 
that  said  Dodge,  prior  to  such  entry,  gave  the  plaintiff  oral 
permission  to  conduct  the  water  across  the  tract  of  land,  and 
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that  George  J.  Dodge,  to  whom  he  deeded  it,  executed  to 
plaintiff  a  written  instrument  in  the  shape  of  a  lease  formally 
conferring  the  right  to  so  conduct  the  water  by  means  of  the 
race  and  flume  as  then  constructed  for  the  period  of  ninety- 
nine  years;  that  the  operation  of  the  mill  and  the  source  of 
its  power,  and  the  means  by  which  it  was  diverted  from  and 
conducted  to  the  mill,  were  open  and  notorious,  and  known 
to  every  one  in  the  vicinity,  including  said  Artemus  Dodge 
and  those  holding  under  him,  including  the  defendant,  and 
that  no  complaint  was  ever  made  in  reference  thereto  nntil 
(he  year  1886. 

Upon  these  material  &cts,  among  others,  found  by  the 
court,  respondent  contends  that,  as  between  himself  and  the 
defendant,  he  is  entitled  to  the  use  of  the  water  for  the  pur- 
pose of  propelling  his  mill  to  the  extent  to  which  he  had 
used  it  from  the  time  of  its  original  diversion.  He  makes 
this  contention  for  the  reasons:  1.  That  he  is  the  owner  of 
the  water  for  the  purpose  of  running  his  mill  by  reason  of 
his  prior  appropriation  thereof;  2.  That  the  grantors  of  the 
land,  by  the  giving  of  the  permission  to  construct  the  ^'^ 
flume,  and  the  making  of  the  lease,  as  above  stated*  and  by 
standing  by  and  seeing  money  expended  by  virtue  of  such 
permission  and  lease,  estopped  themselves,  and  those  holding 
under  them,  from  interfering  with  such  flume,  or  the  divei^ 
sion  of  the  water  to  eflect  which  it  was  constructed;  and 
8.  That  there  had  been  such  open,  conUnuous,  and  adverse 
user  as  to  give  title  by  prescription. 

The  first  claim  is  met  by  the  appellant  by  two  principal 
propositions,  one  that  it  was  not  shown  that  any  right  to 
prior  appropriation  existed  as  a  part  of  the  law  or  local  cus* 
toms  of  the  locality;  the  other,  that  if  the  court  could  take 
judicial  notice  of  the  existence  of  such  customs,  or  so  find 
from  the  facts  proven,  they  bad  no  force  as  against  the  defend- 
ant, for  the  reason  that  the  grantor  through  whom  he  claims 
by  mesne  conveyance  acquired  title  to  the  land  by  grant 
from  the  government  prior  to  the  passage  of  the  act  of  Con* 
gress  of  July  26,  1866.  If  the  first  proposition  is  determined 
adversely  to  appellant,  he  substantially  concedes  that  the 
plaintiff  would  have  been  entitled  to  the  use  of  the  water 
appropriated  in  1861,  if  the  grant  of  the  land  of  which  his 
was  a  part  had  not  been  made  by  the  government  until  after 
the  passage  of  said  act 

Bach  of  these  propositions  raises  questions  of  the  otmost 
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importauoe,  and  we  have  given  tbern  sach  earefbl  oonsidera- 
tion  aa  our  opportunities  would  allow,  and  have  come  to  the 
conclasion  that  this  state,  or  at  least  that  portion  of  it  east 
of  the  Cascade  mountains,  was.inoluded  within  the  territory 
where  the  right  to  prior  appropriation  of  water  for  mining 
and  other  beneficial  purposes  was  recognized  by  the  courts 
and  the  lawmaking  power,  and  that  such  right  was  estab- 
lished by  a  custom  so  universal  that  courts  must  take  judi- 
cial notice  thereof. 

We  therefore  hold  that  the  right  to  prior  appropriation  as 
recognized  by  said  act  of  Congress  existed  as  a  part  of  the 
laws  and  customs  of  the  locality.  Buch  holding  compels  a 
consideration  of  the  second  proposition  above  suggested.  It 
is  argued  by  appellant  that  by  absolute  grant  of  the  land 
before  the  passage  of  said  act  of  Congress  the  title  passed 
^**  with  such  riparian  rights  as  were  recognized  by  the  com- 
mon law  of  England,  and  that  such  rights,  having  become 
vested  before  its  passage,  could  not  be  affected  thereby.  If 
the  right  to  appropriate  water  from  streams  upon  the  public 
domain  is  derived  from  the  passage  of  the  act  in  question, 
and  if,  before  that  time,  such  acts  of  appropriation  were,  as 
against  the  government  of  the  United  States,  trespassers  upon 
the  public  domain,  it  is  clear  that  this  contention  must  be 
sustained.  But,  in  our  opinion,  such  was  not  the  fact  The 
United  States,  as  the  owner  of  nearly  all  the  lands  in  the 
locality  where  such  use  of  the  water  was  required,  had 
the  power  to  establish  such  rights  in  relation  to  its  appropria- 
tion and  use  as  it  saw  fit,  and,  to  the  extent  that  it  recognized 
such  rights,  the  common  law  in  relation  thereto  was  modified 
or  abrogated.  That  this  could  be  done  by  direct  act  of  Con- 
gress is  not  disputed  by  appellant,  and  we  think  it  could  also 
be  done  by  such  action  on  the  part  of  the  government  as 
dearly  disclosed  its  intention,  though  not  evidenced  by  act 
of  Congress,  and  that  such  modification  or  abrogation  would 
have  force  as  against  the  grant  of  the  government,  though 
not  expressly  embodied  in  the  instrument  or  legislation  by 
which  the  grant  was  made.  If  the  action  of  the  government 
was  of  such  a  nature  as  to  evidence  its  intent  to  inaugurate 
such  a  modified  system  as  to  rights  to  waters  upon  the  public 
domain,  it  was  of  such  a  nature  as  to  convey  notice  to  all 
persons  interested  of  that  fact.  If  from  such  action  such 
intent  could  be  presumed  it  must  be  because  it  had  substan- 
tially the  same  efiect  as  direct  legislation  by  Congress;  and, 
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sinoe  every  one  must  take  notice  of  such  legislatioOi  they  musk 
likewise  take  notice  of  a  practice  haying  the  force  thereof 

The  material  question,  therefore,  is  as  to  whether  or  not, 
prior  to  the  act  of  1866,  the  practice  in  the  locality  referred 
to  of  appropriating  the  waters  of  running;  streams  by  means 
of  their  diversion  for  mining  and  other  beneficial  uses  had 
been  so  sanctioned  by  the  practice  of  the  government  that 
it  had  become  lawful.  It  is  not  necessary  for  us  to  enter 
into  any'  extended  discussion  aa  to  this  question,  nor  to 
enlarge  ^*^  upon  the  situation  of  the  localities  in  which 
the  custom  of  so  diverting  waters  prevailed,  nor  to  speak  of 
the  absolute  necessity  of  such  customs,  for  the  reason  that'the 
irapreme  court  of  the  United  States  has  ably  discussed  and 
fully  decided  the  question.  And  such  question  is  a  federal 
one,  upon  which  such  decision  is  controlling  in  the  courts  of 
the  states  as  well  as  in  those  of  the  United  States. 

A  reference  to  a  few  cases  will  establish  the  above-stated 
oonclusions  as  to  the  position  of  said  supreme  court  upon 
this  question.  In  Atchison  v.  Petersony  20  Wall.  607,  Hr. 
Justice  Field,  speaking  for  the  court,  made  use  of  the  follow- 
ing  language:  **  By  the  custom  which  has  obtained  among 
miners  in  the  Pacific  states  and  territories,  where  mining  for 
the  precious  metals  is  had  on  the  public  lands  of  the  United 
States,  the  first  appropriator  of  mines,  whether  in  placers, 
veins,  or  lodes,  or  of  waters  in  the  streams  on  such  lands  for 
mining  purposes,  is  held  to  have  a  better  right  than  others 
to  work  the  mines  or  use  the  waters.  The  first  appropriator 
who  subjects  the  property  to  use,  or  takes  the  necessary  steps 
for  that  purpose,  is  regarded,  except  as  against  the  govern- 
ment, as  the  source  of  title  in  all  controversies  relating  to  the 
property.  As  respects  the  use  of  water  for  mining  purposes, 
the  doctrines  of  the  common  law  declaratory  of  the  rights  of 
riparian  owners  were,  at  an  early  day,  after  the  discovery  of 
gold,  found  to  be  inapplicable,  or  applicable  only  to  a  very 
limited  extent  to  the  necessities  of  miners,  and  inadequate  to 

their  protection This  doctrine  of  right  by  prior  appro* 

priation  was  recognised  by  the  legislation  of  Congress  in 
1866/' 

And  in  Basey  ▼.  Gallagher^  20  Wall.  670,  the  court,  speak- 
ing by  the  same  learned  jurist,  referring  to  the  case  of  Aichuon 
V.  Peterson,  20  Wall.  607,  stated  that,  among  other  things,  it 
was  held  in  that  case  ''  That  the  doctrines  of  the  common  law 
declaratory  of  the  rights  of  riparian  proprietors  were  inappli- 
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cable,  or  applicable  only  to  a  limitea  extent,  to  tbe  necea- 
Bitiea  of  miners,  and  were  inadequate  to  their  protection.'' 
And  further  on  in  the  same  case,  after  having  reviewed  sev- 
eral other  decisions  of  the  supreme  court,  and  ^'^  speaking 
of  the  act  of  Congress  in  question,  the  following  language  was 
used:  '*It  is  very  evident  that  Congress  intended,  although 
the  language  used  is  not  happy,  to  recognize  as  valid  the 
customary  law  with  respect  to  the  use  of  water  which  had 
grown  up  among  the  occupants  of  the  public  land  under  the 
peculiar  necessities  of  their  condition." 

And  in  Forbes  v.  Oracey^  94  U.  S.  762,  and  in  Jenfiiicn  ▼. 
Kirkf  98  U.  S.  458,  the  doctrine  that  said  act  did  not  create 
the  rights  therein  referred  to,  but  was  simply  in  affirmation 
thereof,  is  distinctly  recognised.  And  in  Broder  T.  Water 
Co.^  101  U.  S.  274,  the  court,  speaking  by  that  distinguished 
judge,  Mr.  Justice  Miller,  seems  to  have  put  this  question 
fully  to  rest.  He  made  use  of  the  following  pertinent  lan- 
guage: **  It  is  the  established  doctrine  of  this  court  that  rights 
of  miners  who  had  taken  possession  of  mines  and  worked 
and  developed  them,  and  the  rights  of  persons  who  had  con- 
structed canals  and  ditches  to  be  used  in  mining  operations 
and  for  purposes  of  agricultural  irrigation,  in  the  region 
where  such  artificial  use  of  the  water  was  an  absolute  ne- 
cessity, are  rights  which  the  government  had,  by  its  conduct, 
recognised  and  encouraged  and  was  bound  to  protect,  before 
the  passage  of  the  act  of  1866.  We  are  of  opinion  that  the 
section  of  the  act  which  we  have  quoted  was  rather  a  volun« 
tary  recognition  of  a  pre-existing  right  of  possession,  constitut- 
ing a  valid  claim  to  its  continued  use,  than  the  establishment 
of  a  new  one.  This  subject  has  so  recently  received  our  atten- 
tion, and  the  grounds  upon  which  this  construction  rests  are 
so  well  set  forth  in  the  following  cases,  that  they  will  be 
relied  on  without  further  argument 

Then  follows  a  citation  of  the  cases  to  which  we  have 
referred.  This  language,  and  that  of  the  other  cases,  would 
seem  to  make  it  unnecessary  that  any  thing  further  should 
be  said  to  show  that,  in  the  opinion  of  tbe  said  supreme  court, 
the  government  had,  by  its  acquiescence  or  consent,  so  rec- 
ognized acts  of  this  nature  on  the  public  domain  as  to  make 
them  lawful  and  a  basis  of  right  which  the  government  and 
its  grantees  must  respect 

^^  It  is  true,  as  suggested  by  the  supreme  oonrt  of  Cali- 
Ibrnia,  in  Lux  v.  Haggln^  69  CaL  266,  that  the  exact  question 
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involved  in  the  case  at  bar  was  not  involved  in  any  of  the 
oases  above  cited,  but  the  positive  language  used  therein, 
and  the  emphasis  of  the  proposition  that  the  right  was  not 
created  by  the  act  of  1866  but  simply  recognised  and  con- 
tinuedy  is  sufficient  to  clearly  show  that  such  rights  would 
have  been  protected  as  well  before  the  passage  of  that  act  as 
after.  If  it  was  a  right  which  it  was  worth  while  for  the 
oourt  to  talk  about  it  was  a  vested  right,  and  if  a  vested 
right,  and  of  such  a  nature  that  every  one  must  take  notice 
thereof^  it  would  not  be  taken  away  by  any  grant  made  there* 
after,  for  the  reason  that  the  courts  would  construe  snoh 
grant  as  though  the  right  had  been  in  express  terms  excepted 
from  its  force. 

It  has  been  held  by  all  of  the  courts  that  have  considered 
this  question  that  after  the  passage  of  said  act  all  grants 
must  be  construed  in  connection  with  the  rights  therein  pro- 
vided for,  and  such' rights  protected  as  above  stated.  There 
Is  no  provision  in  the  act  for  the  protection  of  the  rights 
therein  recognized,  and,  if  they  existed  before  as  well  as 
after  its  passage,  they  were  excepted  from  grants  made  after 
their  inception,  before  such  passage  the  same  as  after.  It  Is 
only  because  of  their  existence  as  rights  of  which  every  one 
must  take  notice  that  they  are  held  to  modify  grants  there- 
after made.  And  if  rights  under  the  statute  thus  modify 
grants,  rights  of  the  same  nature  established  by  acquiescence 
should  also  be  held  to  modify  such  grants  made  after  their 
acquisition. 

There  are  decisions  by  the  courts  of  some  of  the  states 
which  directly  sustain  the  contention  of  the  appellant,  and 
go  to  the  full  extent  of  holding  that,  where  the  grant  took 
effect  before  the  passage  of  the  act  in  question,  the  rights 
acquired  by  the  custom  of  the  locality  were  lost  unless  ex« 
pressly  reserved  by  the  terms  of  the  grant  The  principal 
case  of  this  kind  is  that  of  Vansiekle  v.  Haines,  7  Nev.  249, 
in  which  it  was  directly  held,  as  above  stated,  after  careful 
consideration,  and  nearly  or  quite  all  the  other  cases  upon 
^''  the  subject  refer  to  this  one  and  found  their  decision 
largely  upon  its  authority.  It  follows  that  when  this  case 
was  overruled  by  the  court  in  which  it  was  decided  the 
authority  of  all  of  the  cases  upon  that  side  of  the  question 
was  greatly  lessened. 

In  the  case  of  Janes  v.  Adams^  19  Nev.  78,  8  Am.  8t  Rep. 
788,  in  which  the  case  above  referred  to  was  overruled,  tlis 
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eonrt  carefully  reviews  the  whole  qaestion,  and  founds  its 
holding  to  the  effect  that  the  rights  should  be  given  effect 
against  grants  before  the  date  of  the  act  of  1866  as  well  as 
after,  not  only  upon  a  well-considered  course  of  reasoning, 
but  also  upon  the  fact  that  such  was  their  understanding  of 
the  inevitable  conclusion  to  be  drawn  from  the  language  of 
the  supreme  court  of  the  United  States  in  the  cases  herein* 
before  cited.  Some  of  these  decisions  were  founded  upon 
the  conditions  which  existed  in  a  mining  country,  and  related 
to  the  acquisition  of  mining  interests,  and  the  necessary  water 
for  the  prosecution  of  the  mining  business,  but  enough 
appears  to  show  that  the  same  rule  would  apply  as  to  the 
diversion  of  water  for  any  other  necessary  and  beneficial  use. 
It  does  not  follow,  as  has  been  well  observed  by  Mr.  Pome* 
toy,  in  his  treatise  on  Riparian  Rights,  that  the  common  law 
of  England  as  to  riparian  rights  has  been  abrogated  in  the 
localities  affected  by  the  cases  above  referred  to,  but  only  thai 
it  has  been  so  far  modified  as  to  give  the  rights  acquired  by 
virtue  of  the  customs  of  the  country  force. 

The  United  States,  as  owner  of  all  of  the  domain,  includ- 
ing the  waters  in  its  running  streams,  could,  by  its  legisla- 
tion as  applied  thereto,  or  such  acquiescence  and  practice  as 
should  be  given  the  force  of  legislation,  change  the  rule  of 
the  common  law  so  far  as  it  thought  necessary,  but  it  would 
not  follow  therefrom  that  if  no  rights  had  been  acquired  by 
virtue  of  the  modification  of  the  common-law  rule  until  after 
the  land  had  passed  from  the  government  the  common-law 
rule  would  be  at  all  affected  thereby.  On  the  contrary,  so 
soon  as  the  government  had  parted  with  its  title  its  right  to 
change  the  rule  in  reference  to  the  rights  and  incidents  grow- 
ing out  of  the  ownership  of  the  land  would  be  entirely  deter^ 
minedj  ^*^  and  its  grantee  would  take  his  title  burdened 
with  all  rights  conferred  by  such  action  or  consent  on  the 
part  of  the  government. 

The  government,  while  the  owner  of  the  land,  allowed  the 
streams  to  be  changed  by  the  diversion  of  a  portion  of  their 
waters.  This  had  the  effect  of  modifying  the  right  to  have 
the  water  flow  in  its  natural  channel,  except  as  to  the  portion 
not  diverted  at  the  time  the  title  passed  from  the  govern- 
ment, and  it  was  only  upon  this  portion  that  the  common* 
law  rule  could  apply.  The  government  had  changed  the 
streams,  as  it  had  the  right  to  do  by  virtue  of  its  ownership 
of  all  the  land  through  which  they  flowed,  and  while  they 
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were  so  changed  conveyed  the  land.  It  must  follow  that  its 
grantees  took  title  subject  to  the  changed  condition  of  the 
streams  and  to  the  rights  growing  out  of  such  change. 

In  the  case  at  bar  the  right  to  the  use  of  the  water  had 
been  fully  acquired  while  the  land  now  owned  by  the  defend- 
ant was  held  by  the  government,  and  its  grant  of  the  same 
thereafter  was  subject  to  such  right  It  follows  that  plaintiff 
is  entitled,  as  against  the  defendants,  to  have  such  right 
protected  by  the  courts. 

The  conclusion  to  which  we  have  come  as  to  this  question 
makes  it  unnecessary  for  us  to  discuss  the  other  grounds 
upon  which  plaintiff  seeks  to  found  his  right  to  divert  the 
water. 

Some  criticism  is  made  as  to  the  form  of  the  decree,  bat 
we  think  it  sufficient  to  substantially  protect  the  rights  of 
both  parties  to  the  action.  There  is  not  as  exact  a  measure* 
ment  of  the  water  to  whicl^  the  plaintiff  is  entitled  as  there 
might  have  been,  but  the  substance  of  the  decree  in  thai 
regard  is  to  establish  and  protect  him  in  the  use  of  the  water 
necessary  to  run  his  mill  as  at  present  constructed,  and  for 
that  reason  we  think  it  sufficient. 

The  decree  of  the  superior  court  will  be  in  all  things 
affirmed.    The  respondent  will  recover  his  costs  on  appeaL 

DuNBAB,  C.  J.,  and  Scott,  J.,  concur. 

Anbbrs,  J.,  not  sitting  by  reason  of  disqualification. 


WATBR8>-ApPBoPRiATioir  o>  ON  PuBLio  Lakds.— The  right  to  tlie  om 
of  a  waterooarse  in  public  minerftl  lands  and  the  right  to  divert  and  oae  the 
water  taken  therefrom  may  be  acquired  by  appropriation  and  naer:  Unkm 
Water  Co,  v.  Crary,  25  OaL  604;  85  Am.  Dec  145,  and  note;  Conger  ▼. 
Weaver,  6  Cal.  548;  65  Am.  Dec.  528,  and  note.  The  appropriator  of  water 
of  a  stream  for  irrigation  acquires  a  right  prior  thereto  as  against  the  riparian 
owner  of  land  along  such  stream  who  obtained  patent  for  anoh  land  after 
■ach  appropriation  had  been  made,  bnt  before  the  operation  of  the  amend- 
ment of  July  9,  1870,  to  the  act  of  Congress  of  Jnly  26,  1866,  requiring  thai 
patents  to  public  land  thereafter  to  be  issued  shall  be  subject  to  any  Tested 
or  aoomed  water  rights:  Hammond  ▼.  Rote,  11  Ool.  624;  7  Am.  8t  Rep. 
268,  and  note.  Water  rights  on  public  lands,  as  fixed  by  priority  and  extent 
of  the  respective  appropriations,  are  to  be  regarded  as  perfect  and  absolnto 
as  if  they  had  been  acquired  by  prescription  or  by  express  grant  from  tha 
riparian  owner:  Kidd  ▼.  Lahrd.  16  OaL  161;  76  Am.  Dec.  472.  See  tho 
farther  discussion  of  thia  anbjeol  in  tho  oztoaded  note  to  HeaA  ▼•  WWkmB^ 
48  Am.  Deo.  27$!. 
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Bbddish  v.  Smith. 

[10  WAflBIMOTOS,  178.] 

TsmNm  Aim  Pubohasib— Comvbtancis,  Tehdvb  or»  Wanr  mn  Ba» 
qaiBMD, — Ji  a  ooatraot  for  the  lalo  and  parohasa  of  lands  reqairat  tha 
paxohaae  prioe  to  be  paid  in  iostaUmeiite,  and  the  vendor  wishes  to  for- 
feit the  rights  of  the  vendee  for  nonpayment,  it  is  not  necessary  that 
a  tender  of  a  conveyance  precede  the  exercise  of  the  right  to  dedaro  m 
forfeiture,  if  the  vendee  wonld  not  then  be  entitled  to  snoh  oonveyanoe^ 
even  if  he  paid  the  amonnt  then  dae  nnder  the  contract. 

▼ViDOB  AND  PUBCUASBB.— ThB  WaIVBB  OF  A  FOBVBITUBB  fOB   NOMPAT- 

MBMT  OF  Installments  dae  on  a  contract  to  purchase  land  is  not 
implied  from  the  fact  that  the  vendee  permitted  three  of  such  install- 
ments to  become  due  before  exercising  his  right  to  declare  a  forfeiture. 

'^BNDOB  AND  PuBOHASBB— FoRFBiTUBB  OF  Patmbntb. — If  a  Contract  for  the 
sale  and  purchase  of  land  provides  that  if  the  vendee  shall  fail  to  pay 
the  monthly  installments  after  demand  made  on  him  for  thirty  daysp 
the  vendor  may,  at  his  option,  declare  the  contract  forfeited,  and  enter 
upon  and  repossess  himself  of  the  premises^  the  payments  are  forfeited 
if  the  contract  is  not  complied  with,  and  the  forfeiture  is  not  restricted 
to  the  land  only. 

Rbboission. — 'lUM  Right  to  Rbsoind  a  OoNTBAcnr  cannot  be  allowed  to  b 
party  in  default.  Therefore,  when  he  has  contracted  for  the  purohaat 
of  land,  and  fails  to  make  his  payments  as  stipnlatad  in  the  oontraet^  1m 
is  not  entitled  to  rescind  it. 

JJ.  W.  LuederB  and  John  Leo^  for  the  appellants. 

Waher  M.  Harvey  and  Shank^  Murray  A  Dretbaeh^  for  Um 
Respondents. 

^^*  Dunbar,  C.  J.  This  is  an  action  of  ejectment  based 
npon  a  contract  for  the  sale  of  land,  entered  into  by  the 
respondents  and  the  appellant,  G.  W.  Smith,  on  March  18, 
1891.    The  contract  in  question  was  as  follows: 

^  This  contract,  entered  into  this  18th  day  of  March|  A«  D. 
1891,  by  and  between  Eugene  A«  Reddish,  and  Jennie  B. 
Reddish,  his  wife,  of  the  city  of  Tacoma,  state  of  Washing- 
ton,  the  parties  of  the  first  part,  and  George  W.  Smith,  of  the 
same  place,  the  party  of  the  second  part,  witnesseth: 

**  The  parties  of  the  first  part  agree  to  erect  a  dwelling-house 
on  lots  number  fourteen  and  fifteen  (14, 15),  in  block  number 
two  (2),  in  Ross'  Addition  to  Tacoma,  and  to  sell  and  convey 
the  said  lots,  with  the  appurtenances,  to  the  party  of  the  sec- 
ond part,  subject  to  one  mortgage  in  the  sum  of  $800,  and  all 
street  assessments.  The  parties  of  the  first  part  also  agree  to 
advance  to  the  party  of  the  second  part  the  sum  of  $400, 
the  receipt  of  which  is  hereby  acknowledged  by  said  party  of 
the  second  part    The  said  house  so  to  be  erected  on  said 
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lots  shall  be  such  an  one  as  is  indicated  by  the  plana  and 
specifications  hereto  attached  and  made  a  part  of  this  con- 
tract. The  said  lots  are  to  be  sold  and  conveyed  by  the  par- 
ties of  the  first  part,  with  general  warranty  deed,  subject  to 
the  before-mentioned  encumbrances,  as  soon  as  the  party  of 
the  second  part  shall  have  ^^^  paid  the  parties  of  the  first 
part  the  full  sum  of  $1,325  as  herein  specified,  and  after  the 
said  party  of  the  second  part  has  duly  assigned  and  trans- 
ferred to  the  parties  of  the  first  part  a  certain  contract  which 
he  holds  for  the  sale  to  him  of  lots  five  and  six  (5,  6)» 
in  block  numbered  nineteen  (19),  in  Coulter's  Addition  to 
Tacoma,  on  which  contract  there  is  yet  due  and  owing  the 
sum  of  $50,  which  the  parties  of  the  first  part  agree  to 
pay.  The  party  of  the  second  part  agrees  to  pay  the  parties 
of  the  first  part  the  above-mentioned  $1,325,  and  ten  per  cent 
per  annum  interest  from  this  date  in  monthly  installmentsy 
each  payment  to  be  so  made  shall  be  the  sum  of  $20,  and 
the  amount  of  interest  that  has  accumulated  at  the  date  of 
each  payment,  on  the  whole  of  the  said  deferred  payment. 
If  the  said  Smith  shall  fail  to  make  any  one  or  more  monthly 
payments  as  herein  provided,  then  all  sums  of  interest  due 
by  the  terms  of  this  contract  shall  be  added  to  the  principal, 
and  draw  like  interest  as  the  principal  sum.  In  case  the 
party  of  the  second  part  shall  fail  to  pay  promptly  the 
monthly  installments  herein  provided  for,  after  a  demand 
made  on  him  for  the  same  of  thirty  days,  then  the  party  of 
the  first  part  may,  at  his  option,  declare  this  contract  for* 
felted,  and  he  shall  enter  upon  and  repossess  himself  of  the 
said  premises,  and  thereupon  this  contract  shall  be  at  an  end. 

[SIGNATUBBS] 

The  payments  were  made  by  appellant  Smith  according  to 
the  terms  of  the  contract  until  the  last  of  June,  1893.  After 
a  default  in  the  monthly  payments  provided  for,  respondents 
gave  notice  to  appellants  that,  if  they  did  not  pay  the  amount 
due  within  thirty  days,  they  would  elect  to  forfeit  the  con- 
tract, and  take  possession  of  the  land  sold,  the  appellants 
having  gone  into  possession  of  the  land  under  the  contract. 

The  complaint  alleged  ownership  of  the  land  in  contro- 
Tersy,  the  execution  and  delivery  of  the  contract,  the  perform- 
ance of  the  conditions  of  the  same  on  the  part  of  the  plaintiffs, 
the  breach  of  the  contract  by  the  defendant  Smith  in  failing 
to  pay  certain  installments  for  the  purchase  price  of  the  land, 
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the  service  of  notice  of  election  to  forfeit,  and  demand  for  tha 
poseession  of  the  premises. 

The  answer  was  a  general  denial  of  the  allegations  of  the 
complaint,  and  an  affirmative  allegation  of  noncompliance 
^*^  with  the  contract  on  the  part  of  the  respondents;  also 
alleging  defective  title  in  the  respondents.  Appellants  also 
demanded  compensation  for  permanent  improvements  made 
by  them  before  the  forfeiture,  and  asked  that  respondents 
should  refund  the  installments  of  the  purchase  price  of  the 
land  previously  paid.  Upon  the  issues  thus  brought  a  trial 
was  had  which  resulted  in  findings  and  judgment  in  favor 
of  the  respondents.  The  appellants,  however,  interposed  a 
demurrer  to  the  complaint  to  the  effect  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  which  demurrer 
was  overruled  by  the  court. 

The  first  contention  of  the  appellants  as  to  the  deficienej 
of  the  complaint  is  that  the  complaint  should  have  alleged 
the  tender  of  the  deed  by  the  plaintiffs  to  the  defendants 
prior  to  the  commencement  of  the  action.  We  do  not  think 
that  the  authorities  cited  by  the  appellants  to  sustain  this 
contention  are  in  point.  They  sustain  the  general  rule  thai 
in  a  contract  of  this  kind,  where  the  payment  of  the  purchase 
price  and  the  giving  of  the  deed  are  concurrent  acts,  the  ven« 
dor  before  declaring  a  forfeiture  must  make  a  tender  of  the 
conveyance;  but,  in  this  instance,  the  purchase  price  was  to 
be  paid  in  installments,  and  the  whole  amount  of  the  pur- 
chase price  to  be  paid  under  the  contract  was  not  yet  due. 
Consequently  the  time  for  conveying  land  under  the  contract 
had  not  yet  arrived,  and  the  vendor  could  not,  under  any 
principle  of  law,  be  compelled  to  make  a  deed  before  he  had 
received  his  pay.  If  this  theory  of  the  law  were  to  obtain 
it  would  either  compel  the  tender  of  a  deed  without  the  pay« 
ment  of  the  full  amount  of  the  purchase  price,  or  would  com* 
pel  the  vendor  to  wait  until  the  full  amount  of  the  purchase 
price  had  become  due  before  he  would  have  a  right  to  elect 
to  forfeit  or  to  bring  his  action.  Neither  proposition  is  ten- 
able, and  neither  is  supported,  we  think,  by  the  authorities. 
The  covenants  to  make  specified  payments  at  different  times 
are  independent  covenants,  and  the  vendor  can  move  against 
them  as  breaches  of  the  independent  covenants,  or  he  can 
wait  until  all  the  purchase  price  is  doe  and  bring  his  action 
then. 

^^*  It  is  claimed  by  the  appellants  that  inasmuch  as  fhres 
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monthB'  install  ments  had  become  due  before  the  action  was 
brought,  the  respondents  were  guilty  of  laches,  and  that  ii 
was  thereby  an  indication  of  a  waiver  of  their  right  of  for* 
feiture.  The  contrary  doctrine  was  laid  down  by  this  oouri 
in  the  case  of  Wooding  ▼.  Crain^  10  Wash.  85,  and  the  rea« 
sons  for  the  rule  were  there  discussed,  and  it  is  not  necessary 
to  repeat  them  here:  See,  also,  Phelps  r.  IUinoi$  CenL  iZ.  & 
Co.,  63  111.  468. 

Probably  it  might  be  as  well  before  proceeding  further, 
however,  to  construe  that  portion  of  the  contract  which  pro- 
vides for  a  forfeiture.  By  reference  to  the  contract  it  will  be 
seen  that  the  provision  is  as  follows:  ^  In  case  the  party  of 
the  second  part  shall  fail  to  pay  promptly  the  monthly  in- 
stallments herein  provided  for  after  a  demand  made  on  him 
for  the  same  of  thirty  days,  then  the  party  of  the  first  part 
may,  at  his  option,  declare  this  contract  forfeited,  and  he  shall 
enter  upon  and  repossess  himself  of  the  said  premises,  and 
thereupon  this  contract  shall  be  at  an  end." 

It  is  contended  by  the  appellants  that  there  is  no  forfeituio 
clause  in  the  contract  providing  that  the  purchase  money 
paid  under  the  contract  and  improvements  made  by  Smith 
should  be  forfeited  and  inure  to  the  benefit  of  the  vendor; 
that  the  provision  simply  is  for  the  forfeiture  of  the  oontraot, 
and  not  for  the  forfeiture  of  the  payments  made  under  the 
provisions  of  the  contract. 

We  do  not  think  this  is  a  legitimate  constmction  of  the 
contract.  While  it  is  true  that  the  courts  will-  not  supply 
language  to  create  a  forfeiture  where  the  forfeiture  is  not  spe- 
dally  provided  for  by  the  parties  themselves,  yet  it  seems  to 
QS  that  it  was  the  clear,  unequivocal  intention  of  the  parties 
to  this  contract,  as  expressed  by  the  contract,  that  the  pay- 
ments made  by  the  appellants  should  be  forfeited  in  case  ths 
respondents  elected  so  to  do,  upon  the  nonperformance  of  ths 
contract  by  the  appellants.  The  option  of  forfeiture  is  for 
the  benefit  of  the  vendor,  but  it  would  be  difficult  to  conceivs 
what  benefit  would  accrue  to  the  vendor  in  a  ^^  case  of  this 
kind  if  he  were  not  allowed  the  benefit  of  the  payments  which 
had  been  made.  As  was  well  said  by  the  counsel  for  respond* 
ents  in  this  case:  '^  If  the  property,  by  fluctuations  in  the  real 
estate  market,  should  increase  in  value,  the  purchaser  would 
insist  upon  a  strict  performance,  but  it  perchance,  by  ths 
opposite  conditions  the  land  should  depreciate  in  value,  ths 
vendee  would  cease  his  payments,  allow  the  vendor  to  re-enter 
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upon  the  premises  and  insist  that  the  latter  should  refund 
all  payments  previously  made.  The  vendor  would  be  com* 
pletely  at  the  mercy  of  the  purchaser,  and  the  very  object  and 
purpose  of  the  agreement  would  be  defeated." 

It  would  certainly  place  the  vendor  in  a  very  embarrass- 
ing position  if  he  were  to  be  called  upon  at  any  time  during 
the  life  of  the  contract  to  refund  payments  which  had  been 
made  to  him  under  the  contract  of  sale.  He  would  never 
know  whether  his  land  was  sold  or  not,  and  would  always 
have  to  hold  himself  in  readiness  to  refund  the  money  until 
the  life  of  the  contract  had  ceased.  We  do  not  think  that 
such  is  a  reasonable  construction  of  this  contract,  and  it  is 
not  supported  by  authority.  The  rule  is  thus  laid  down  by 
2  Warvelle  on  Vendors,  pages  835,  836:  '^  A  neglect  or  refusal 
of  either  party  to  perform  on  his  part  will,  as  a  rule,  place 
him  in  the  power  of  the  other  party,  where  he  is  not  also 
derelict,  to  avoid  the  contract  or  not  at  his  pleasure.  Hence^ 
a  failure  to  meet  payments  at  the  time  or  times  reserved  may 
be  treated  by  the  vendor  as  an  abandonment,  and  he  may 
rescind  the  contract  and  sell  the  land  to  another.  And  in 
such  case  the  vendee  will  not  be  entitled  to  recover  back  the 
money  he  mn y  have  advanced  in  part  performance":  Citing 
Oreen  v.  Oreen,  9  Cow.  46. 

There  seems  to  be  nothing  unconscionable  in  allowing  the 
forfeiture  in  this  case,  as  no  sudden  demand  was  made  upon 
the  vendee,  but  he  was  given  thirty  days'  notice  to  make  the 
payments  that  were  due,  and  if  he  did  not  make  them  within 
that  time  and  the  further  time  allowed  by  the  vendor  in  this 
<5a8e,  it  was  presumably  for  the  reason  that  he  did  not  desire 
to  proceed  under  the  contract,  but  was  willing  to  forfeit  the 
payments  wliich  he  had  made  and  end  the  contract. 

We  think  there  is  nothing  in  the  contention  that  Emma 
•®*  Smith,  the  wife  of  Q.  W.  Smith,  was  not  a  proper  party. 
The  allegations  of  the  complaint  were  that  the  relation  of 
husband  and  wife  existed  between  the  defendants;  that  they 
were  both  in  the  possession  of  the  premises  sued  for,  and  that 
they  both  refused  to  surrender  said  possession  to  the  plain- 
tiffs. Certainly,  under  these  allegations,  the  wife  was  a  proper, 
if  not  a  necessary,  party  to  the  action. 

The  demand  of  the  appellants  in  their  answer  that  they  be 
allowed  a  rescission  of  the  contract  cannot  be  sustained|  for 
«ven  though  this  were  a  proper  case  for  the  trial  of  such  aa 
issue,  it  plainly  appears  from  all  the  testimony  in  the  casOi 
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and  is  not  denied,  that  the  appellants  were  in  default  so  far 
as  carrying  out  the  conditions  of  the  contract  were  concerned, 
and  a  party  who  is  in  default  will  not  be  allowed  to  rescind  a 
contract  The  rule  is  thus  laid  down  in  21  American  and 
English  Encyclopedia  of  Law,  77:  ^Tbe  right  to  rescind 
belongs  only  to  the  party  who  is  himself  without  default. 
Thus,  if  one  haying  sufficient  ground  therefor  wishes  to  avoid 
a  contract,  but  has  done  some  act  which  hinders  perform* 
ance  by  the  other,  or  has  failed  in  any  way  to  perform  his  own 
part  of  the  stipulation,  his  right  is  thereby  lost  to  him/'  citing 
many  cases  in  support  of  this  proposition. 

In  this  case,  too,  the  appellants  are  further  precluded  by 
the  fact  that  they  have  never  tendered  any  portion  of  the 
amount  due  the  plaintiffs,  and,  until  that  is  done,  it  can 
scarcely  be  contended  that  they  would  be  entitled  to  a  rescia* 
•ion  of  the  contract:  See  Drown  y.  IngeU^  8  Wash.  424. 

So  far  as  the  objection  raised  by  the  appellants  to  the  find- 
ings of  fact  by  the  court  is  concerned  we  think  it  was  with* 
out  foundation,  and  that  the  court  was  justified  in  making 
all  said  findings.  We  have  examined  all  the  other  errors 
alleged,  but  are  unable  to  find  any  substantial  error. 

The  judgment  will  therefore  be  affirmed. 

ScoTTy  Anders,  Hoyt,  and  Stiles,  JJ.,  concur. 


VBNDoa  AMD  PoBOHASiR— TiNDia  Of  DBU>.^Where  a  vendiv  of  had 
agrees  to  convey  legal  title  on  the  payment  of  a  certain  number  of  install* 
ments  of  parohaae  money,  and,  before  those  are  paid,  other  instaUmenia 
become  dne,  he  may  retain  his  legal  title  as  security  for  the  fall  amoant 
doe  when  the  payment  is  made,  and  may  nse  snch  title  to  compel  perforin^ 
ance:  Thompson  v.  Carpenter,  4  Pa.  St  132;  45  Anu  Deo.  681. 

VlNDOR  AND  POROHASSB— FoRFUrVBI  OF  PaBT  PaTMBMTB.— QdO  whO 

purchases  real  property  and  makes  a  deposit  of  money  nnder  an  agreement 
that  it  shall  be  forfeited  if  he  fails  to  oomply  with  the  terms  of  the  salt 
cannot  reooTor  it  if  the  sale  is  not  oompleted  through  his  fault:  Donahue  n 
Parkman,  161  Mass.  412;  42  Aul  St.  Bep.  410^  aad  nots^  with  the  eases  ool> 
looted. 

OosTRAOn.— Rkmibsioh  of  a  oontraot  oaanot  be  aonght  in  equity  by  a 
party  whoee  own  default  caused  the  only  obstacle  to  its  completion  and  the 
other  party  is  entirely  without  blamei  Salmom  ▼•  Hi^fimu^  S  OaL  1SS|  6d 
Am.  Dec  822.  This  question  is  fully  disousiod  la  the  •ztoodcd  aotc  fta 
/oAiMoa  ▼•  A)OM^  60  Am.  Dec  071k 
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[10  Washington,  Ul.] 

Bailwats— Fbvb  PASsn— BaroppBL.— One  to  irhom  a  free  pan  b  imcd 
in  ooDtrayontion  of  law,  and  who  aTaila  himself  of  its  piiTilegei^  ia 
•stopped  from  alleging  that  snoh  pass  was  unlawful,  for  the  pnrposa 
of  recovering  compensation  for  injaries  snfifered  by  him  while  riding 
upon  snch  pass. 

Railwatb— Frbx  Pass,  Dutt  to  Read  CoNDmoN& — One  who  aooepts  a 
free  pass  from  a  railway,  on  the  back  of  which  is  printed  a  oondition 
exempting  the  corporation  from  liability  for  injuries  which  may  be  sua* 
tained  by  him  while  using  snoh  pass,  cannot  avoid  snch  oondition  by 
alleging  that  it  was  printed  on  the  back  of  the  pass,  which  was  inclosed 
In  a  leathern  case  so  constructed  as  to  conceal  all  parts  of  the  past 
except  its  face.  The  recipient  of  snoh  a  favor  ought  to  take  the  troubla 
to  look  on  both  sides  of  the  paper  before  attempting  to  use  it. 

Railwatb  — Fru  Pass  — Failubx  to  Rbad. —The  fact  that  one  wh* 
accepts  a  free  pass  has  not  read  the  conditions  printod  thereon  exempl* 
Ing  the  corporation  from  liability  should  he  be  injured,  and  is  ignorul 
af  them,  does  not  relieve  him  from  such  condition* 

Thampaonj  Edsen  A  HumphrieSy  for  the  appellant. 

'^*  Stiles,  J.  Upon  the  remittance  of  this  case  after  th« 
former  decision  {Middoon  v.  Seattle  etc,  Ry.  Co,f  7  Wash.  528; 
88  Am.  St.  Rep.  901)  the  plaintifif  filed  a  reply  containing  two 
defenses  to  the  matter  concerning  the  free  pass  set  up  in  the 
answer.  In  the  first  it  is  alleged  that  at  the  time  of  receiving 
the  pass  appellant  was  a  duly  elected,  qualified,  and  acting 
member  of  the  common  council  of  Seattle,  being  a  member  of 
the  house  of  delegates  from  the  second  ward;  that  the  pass  was 
issued  and  delivered  to  him  by  respondent,  with  full  knowl* 
edge  of  all  the  facts,  and  for  the  reason  and  cause  that  appel- 
lant was  such  public  officer,  and  not  otherwise.  It  is  further 
alleged  that  appellant  received  and  accepted  the  pass  so  ten« 
dered  as  a  public  officer  in  his  official  capacity,  and  used  the 
same  to  ride  upon  respondent's  cars  because  of  his  being  such 
public  officer,  and  not  otherwise.  In  the  second  it  is  alleged 
that  the  pass  was  delivered  to  appellant  bound  and  inclosed 
in  a  leather  case  so  constructed  as  to  conceal  all  portions  of 
the  pass  except  the  face,  so  that  in  using  it  in  riding  to  and 
fro  upon  respondent's  road  it  was  unnecessary  to  remove  it 
from  the  case,  but  it  was  only  necessary  to  exhibit  the 
exposed  face  of  the  pass  to  the  conductors.  It  is  further 
alleged  that  neither  at  the  time  of  receiving  the  pass,  nor 
at  any  time  thereafter  prior  to  the  injury  complained  of,  did 
the  appellant  ever  have  any  knowledge,  notice,  or  infornuk* 
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tion  that  there  was  printed  upon  the  back  of  said  paB8»  or 
upon  any  part  thereof^  the  conditions  and  charges  set  forth 
in  the  answer. 

To  these  defenses  a  demurrer  was  sustained,  and  this 
appeal  calls  for  a  decision  as  to  their  sufficiency.  It  is 
maintained,  in  the  first  place,  that  because  the  constitution 
of  the  state,  article  12,  section  20,  forbids  transportation 
companies  '^'  to  grant  passes  to  public  officers,  when  that 
prohibition  was  violated  by  the  respondent,  both  the  pass 
and  the  condition  were  void,  and  the  parties  were  placed  in 
the  position  that  the  street  railroad  company  was  carrying 
the  appellant  as  though  he  were  an  ordinary  free  passengeri 
and  was  subject  to  its  ordinary  liabilities  in  such  cases. 

Conceding  the  constitutional  provision  to  be  self*executingt 
we  are  unable  to  arrive  at  the  conclusion  from  the  premises* 
The  appellant  received  the  pass  which  he  knew  the  corpora- 
tion had  no  right  to  give  him,  and  he  availed  himself  of  its 
privileges,  and  he  ought  to  be  estopped  from  saying  that 
that  which  was  the  very  means  by  which  he  occupied  a  place 
in  the  respondent's  car  was  unlawfully  given  him.  He  was 
there  under  the  license  of  the  pass,  and  he  cannot  now  be 
heard  to  say  that  hia  relation  to  the  respondent  was  any  other 
than  that  which  he  voluntarily  made  it. 

As  to  the  second  point,  it  seems  to  us  but  little  stronger 
than  if  the  plea  were  that  the  appellant  had  not  read  what 
was  printed,  or  had  not  looked  on  the  back  of  the  pass  becauso 
it  was  not  necessary  for  the  satisfaction  of  the  conductors. 
It  is  not  alleged  that  the  leather  case  was  contrived  so  that 
the  pass  could  not  be  easily  removed  from  it  We  think  it 
may  be  fairly  held  that  a  person  receiving  a  ticket  for  freo 
transportation  is  bound  to  see  and  know  all  of  the  conditions 
printed  thereon  which  the  carrier  sees  fit  to  lawfully  impose. 
This  is  an  entirely  different  case  from  that  where  a  carrier 
attempts  to  impose  conditions  upon  a  passenger  for  hire, 
which  must,  if  unusual,  be  brought  to  his  notice.  In  these 
eases  of  free  passage  the  carrier  has  a  right  to  impose  any 
eonditions  it  sees  fit  as  to  time,  trains,  baggage,  connections, 
and,  ai|  we  have  held,  damages  for  negligence;  and  the  recip- 
ient of  such  favors  ought  at  least  to  take  the  trouble  to  look 
on  both  sides  of  the  paper  before  he  attempts  to  use  them. 

In  OrUwold  v.  New  York  etc,  R,  R.  Co.,  53  Conn.  871,  55 
Am.  Rep.  115,  a  minor  was  held  bound  by  such  conditions 
which  he  did  not  read.    So  in  Quiniby  v.  '^^  Boston  $U.R.R* 
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Co.^  150  Mass.  365,  it  was  said  of  the  passenger:  ^  Having 
accepted  the  pass  he  must  liave  done  so  on  the  conditions 
fully  expressed  therein,  whether  he  actually  read  them  or 
noU'* 
Judgment  affirmed. 

DuMBAB,  G.  J,j  and  Uoyt  and  Scott,  JJ.,  conccm 

Railroads— PntsoNs  Riding  on  Passes— Binding  Biybot  Cfw  Ooim* 
noMS  TusRBiN. — ^A  person  accepting  uid  riding  upon  a  free  railroad  pan 
oontaining  stipulations  absolving  the  carrier  from  liability  for  negligence  it 
Iwund  by  its  terms,  and  cannot  recover  for  personal  injnries  suffered  by  him 
through  the  negligence  of  the  carrier  or  his  servants:  MukUxm  r,  SeaUle  efet 
By.  Coi,  7  Wash.  62S;  3S  Am.  St  Rep.  901,  and  note;  Uiriek  T.  New  Torh 
ite.  A  A  Opw,  lOS  N.  T.  80;  2  Am.  8k  Rap.  368^  and  MjpMiaUy  mM» 


Spears  t;.  Lawrbnok 

[10  Washinqton,  888b] 

MaowAWBrti  Lm,  Claim  it>a.^A  statement  in  a  notiM  ef  Usa  iaoorpoi 
fating  a  contract  to  furnish  materials  and  do  work  necessary  to  tlis 
painting  of  the  building  in  accordance  with  a  contract  between  the  land> 
owner  and  the  principal  contractor,  is  a  sufficient  statement  of  tlis 
terms  of  the  contract  under  which  the  lien  is  claimed. 

MiCBANio's  LiKN.— Tbe  Ssparati  Pbopkbtt  ov  a  Wm  is  subject  to  a 
mechanic's  lien  for  the  erection  of  a  building  thereon  though  she  did 
not  join  in  a  contract  therefor,  if,  during  the  progress  of  the  work,  slm 
was  about  the  premises  with  her  husband  and  helped  select  the  oolon 
of  the  paints  to  be  used  thereon. 

BviDBNCi.— Iv  A  Writino  IS  Showm  TO  wt  LosT  Secondary  evidence  ol 
its  oontents  may  be  received. 

MaOBAHIO's    LiSN.— A    SaRITT  lOB    rBM    PRRfORMAVOa    OF  A  CONTBAOr 

by  the  principal  oon tractor,  and  who  stipulated  against  the  enforcement 
of  any  lien  upon  the  building,  cannot  himself  as  a  subcontractor  claim 
and  enforce  such  a  lien,  thoagh  it  does  not  appear  that  the  property 
owner  will  be  injured  should  tha  lien  be  enforced. 

Bruee^  Brown  d:  Cleveland^  for  the  appellants  Lawrenoa. 

DoTTt  Hadley  &  HadJsy^  for  the  appellant  Morse. 

/.  /.  Weisenburger  and  J.  E.  CriteSf  for  the  respondentt 
Spears  A  Leonard. 

'^^  HoYT,  J.  The  questions  raised  by  this  appeal  relate 
to  the  sufficiency  of  the  proceedings  of  the  lower  court  in  the 
foreclosure  of  certain  liens  against  the  property  of  F.  C.  Law- 
rence and  his  wife,  Ada  L.  Lawrence.  Such  proceedings 
were  had  in  a  consolidated  case  involving  a  large  number  of 


790  Spkabb  v.  Lawbenci.  [Waali. 

liens,  all  growing  out  of  the  contract  of  one  B.  C.  Jordan  to 
erect  a  certain  building  for  the  defendant  F.  G.  Lawrenoe*. 
The  parts  of  the  decree  which  are  here  for  review  relate  to 
claims  growing  out  of  two  of  such  liens*    One  in  favor  of 
plaintiffs  Spears  &  Leonard  was  sustained,  and  a  decree  of 
fiureclosure  rendered  thereon,  from  which  the  defendants  F. 
C.  Lawrence  and  Ada  L.  Lawrence  have  '^^  appealed.    The 
other  relates  to  the  claim  of  R.  L  Morse,  which  was  disal- 
lowed by  the  superior  court,  and  a  foreclosure  denied,  and 
from  that  part  of  the  decree  said  Morse  has  prosecuted  an 
appeal. 

We  will  first  examine  that  part  of  the  decree  relating  to 
the  lien  of  Spears  &  Leonard.  It  is  attacked  upon  only  two 
substantial  grounds.  The  first  relates  to  the  sufficiency  of 
the  lien  notice,  and  the  other  to  the  alleged  feicts  that  the 
improvement  was  upon  the  separate  property  of  the  wife,  Ada 
L.  Lawrence,  and  that  no  authority  was  shown  from  her  to 
her  husband  to  enter  into  the  contract  under  which  it  waa 
made. 

As  to  the  first  we  have  only  this  to  say:  The  lien  notice  set 
out  a  special  contract  by  Spears  &  Leonard  to  furnish  the 
materials  and  do  the  work  necessary  to  the  full  completion 
of  the  painting  of  the  building  in  accordance  with  the  con* 
tract  between  the  principal  contractor  and  said  Lawrence. 
And  while  it  is  true  that  the  owner  of  the  building  would  not 
be  bound  by  the  contract  made  between  his  contractor  and 
the  subcontractor,  if  it  was  shown  to  be  fraudulent  or  improv* 
ident,  yet,  in  the  absence  of  such  showing,  it  must  be  pre- 
sumed that  the  contract  is  such  as  would  be  enforced  by  the 
oourts.  This  being  so,  we  think  the  statement  of  the  contract 
in  the  lien  notice  was  sufficient.  There  was  no  separate  con- 
tract for  the  labor  and  for  the  materials,  but  one  gross  con- 
tract for  every  tiling  required  in  the  prosecution  of  that 
particular  work,  and  this  being  so  there  could  not  well  be  set 
out  a  claim  under  said  contract  for  separate  amounts  for 
materials  and  for  labor. 

As  to  the  fact  that  the  improvement  was  upon  property 
alleged  to  be  the  separate  estate  of  the  wife,  we  are  not  satis- 
fied from  the  proofs  that  the  real  estate  in  question  was  her 
separate  estate;  but,  if  it  was,  her  objection  to  its  being  sub- 
jected to  the  lien  cannot  be  sustained,  for  the  reason  that  such 
acts  on  her  part,  in  connection  with  the  erection  of  the  build- 
ing, were  shown  as  should  estop  her  from  claiming  that  she 
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was  not  bound  by  the  contract  of  the  husband  for  Its  erection. 
The  decree  foreclosing  this  lien  was  warranted  by  '^*  the 
proofs,  and  to  that  extent  it  is  affirmed;  but  in  so  far  as  it 
purports  to  render  any  personal  judgment  against  said  F«  0. 
Lawrence  and  Ada  L.  Lawrence  it  must  be  modified,  as  the 
pleading  and  proofs  would  authorize  a  personal  judgment 
against  no  one  but  the  contractor  R.  G.  Jordan. 

As  to  the  claim  of  said  B.  L  Morse,  some  objections  are 
made  to  the  form  of  the  lien  notice,  but  the  principal  con* 
tention  grows  out  of  the  alleged  fact  that  said  Morse  was  a 
surety  in  the  bond  given  by  the  contractor  Jordan  to  F.  C. 
Lawrence,  which  bond  was  so  given  for  the  purpose  of  secur- 
ing said  Lawrence  from  any  liens  being  enforced  against  the 
building.  This  objection  to  the  enforcement  of  the  lien  is 
combated  by  the  appellant  Morse  for  two  reasons;  one,  that 
it  does  not  appear  that  he  ever  signed  such  bond,  and  the 
other,  that  if  he  did  he  is  not  thereby  precluded  from  enfbro* 
ing  his  lien. 

Before  the  cause  went  to  trial  a  proper  demand  was  made 
upon  the  counsel  for  Lawrence  for  said  bond  or  a  copy  thereof. 
This  demand  was  not  complied  with,  nor  was  any  reason 
given  before  the  trial  for  noncompliance.  For  this  reason  it 
is  contended  on  the  part  of  appellant  Morse  that  neither  the 
bond  nor  the  fact  of  its  loss  could  be  given  in  evidence  upon 
the  trial.  This  contention  cannot  be  maintained.  The  bond 
having  been  lost,  it,  or  a  copy,  could  not  be  furnished  in 
accordance  with  the  demand,  and  there  is  no  rule  which  re- 
quires the  showing  to  that  effect  to  be  made  before  the  trial. 
Upon  the  trial  a  sufficient  excuse  for  noncompliance  with  the 
demand  was  shown,  and  thereby  the  right  accrued  to  intro* 
duce  the  secondary  evidence  upon  proof  of  the  loss  of  the 
primary. 

This  leaves  but  one  question,  and  that  is  as  to  the  effect 
upon  the  lien  claim  of  the  claimant  having  been  a  surety  for 
the  performance  of  the  contract  by  the  principal  contractor, 
Jordan.  It  would  be  inequitable  to  allow  a  person  to  enter 
into  a  solemn  agreement  to  protect  another  Ibom  certain  con- 
tingencies, and  thereafter,  and  while  such  agreement  was  in 
fall  force,  to  himself  seek  to  enforce  thQ  special  liability  which 
he  had  obligated  himself  to  protect  against  '^'  No  author- 
ity has  been  cited  which,  in  our  opinion,  tends  to  sustain  the 
contention  of  appellant  that  he  could  maintain  his  lien  under 
these  circumstances.    He  seeks  to  found  this  right  in  the 
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partioolar  case  at  bar  upon  the  fact  that  it  was  not  made  to 
appear  that  the  defendants  Lawrence  would  be  injured  bjf 
having  this  lien  enforced.  However  that  may  be,  a  suflScient 
answer  is  that  what  he  guaranteed  to  the  defendant  was  that 
no  lien  should  be  filed  against  the  building,  and,  in  the  face 
of  such  guaranty,  he  will  not  be  permitted  to  do  that  which 
would  raise  a  direct  liability  on  his  part  if  done.  If,  as  a 
matter  of  fact,  there  is  some  thing  still  due  to  the  contractor 
Jordan  from  the  defendants  Lawrence,  it  can  be  reached  with* 
out  the  aid  of  a  lien  against  the  building.  He  can  prosecute 
his  action  against  Jordan,  and,  under  the  judgment  recovered 
against  him,  reach  any  moneys  which  may  be  due  him  from 
the  owner  of  this  building,  or  from  any  other  source. 

It  follows  that  that  portion  of  the  decree  finding  against 
the  defendant  R.  I.  Morse  must  also  be  aflSrmed.  The  cause 
will  be  remanded,  with  instructions  to  aflSrm  the  decree  when 
modified  as  to  the  personal  judgment  against  the  defendante 
Lawrence  as  hereinbefore  suggested.  The  respondents  will 
xeoover  their  costs  on  appeaL 

DuNBAB,  0.  J.,  and  Stilbs  and  Soott,  JJ.,  concur. 

HsoHAvzd's  LiBirs— Suifionvor  oi  Nonoi  ov  Lmr,  Qkiixrallt.*11i« 
O0rtifioate  of  a  meohanio't  lien  mutt  gWa  reasonable  notioa  to  pnrehaaer* 
•ad  orediton  of  the  aziateace  and  axtont  of  tha  lien:  Bank  t.  CmHtB,  18 
Conn.  842;  46  An.  Deo.  82S.  Notioe  of  meohanio*t  lien  required  to  be  filed 
In  the  reoorder'a  office  need  not  set  out  the  items  of  the  aeoonnt,  a  general 
•tatement  of  the  demand,  showing  its  nature  and  eharaoter,  being  suffioienU 
Breiman  v.  Swcue^,  Id  Gal.  140;  76  Am.  Dea  507. 

MaoHAVio^s  LuN  on  Propbrtt  ov  Marrikd  Wohah. — ^Under  a  atatat* 
•nthoristng  a  married  woman  to  hold,  bequeath,  and  oonrey  her  property, 
real  and  personal,  the  same  aa  if  the  were  a  /tm€  Jo2e,  she  may  enter  into 
a  contract  for  its  improvement,  and  such  oontraot  may  be  the  basis  of  a 
meohanio's  lien  for  labor  and  materials:  Jloffman  v.  McFadden^  66  Ark.  217; 
S6  Am.  St.  Rep.  101,  and  note.  If  a  husband  enters  into  a  oontraot  for  tha 
ereotion  of  a  building  on  his  wife's  land  with  her  knowledge,  she  partioip 
pating  in  oouYeraations  between  her  husband  and  the  oontraotors  relattva 
to  the  work  during  the  time  it  is  being  done,  and  making  bo  objection  at 
any  time,  such  land  is  liable  for  mechanics'  liens  arising  oat  of  the  work 
done:  Jobe  T.  Hunter^  165  Pa.  St  6;  44  Am.  St.  Rep.  639,  and  note. 

Miohaviob'  Lishs— Stipvlations  A0AIM8T,  Upoir  Whom  Buidiiio.— A 
building  oontraot^  under  whioh  the  ooniractor  agrees  to  keep  tha  lot  and 
building  free  from  mechanios'  liens  and  any  and  all  manner  of  chaxges,  pre- 
cludes the  principal  oon tractor,  subcontractor,  or  any  other  parson,  from 
filing  and  foreclosing  any  lien  or  charge  on  the  building:  FtddUif  eCe.  Hf0 
Amu  ▼.  Jaekaon,  163  Pa.  St  208;  43  Am.  St  Rep.  7699  and  note;  Waten  t. 
WoV,  162  Pa.  St  153;  42  Am.  St  Rep.  816b  and  not«^  BeOb  abo^  tha  nots 
la  Bmedid  r.  Bood,  19  Am.  St  Rep.  699. 
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SviDKNOi — SB005DABT  ov  L08T  IvBTEDimm. — Seooodary  eyideno*  of 
llie  ooatenti  of  a  record  may  be  iciTon  if  snob  reoord  haa  been  loat  or 
dattroyed:  KreUit  r.  Bekrename^,  125  HL  141;  8  Am.  St.  Rep.  349;  Prwdm 
T.  Alden^  28  Pick.  184;  84  Am.  Deo.  61,  and  note;  Edkin  ▼.  Doe^  10  Smedea 
4 IC.  649;  48  Am.  Deo.  770.  and  note;  In  the  Matter  (^WiUf^  Warfield,  22 
OaL  61;  83  Am.  Deo.  48.  The  oontenta  of  a  lost  inatmment  may  be  prored 
1^  paroli  Jadtaon  t.  CuUum,  2  Blaokf.  228;  18  Am.  Deo.  168.  See  the  notea 
to  Betf  T.  Byerm>n^  77  Am.  Deo.  144;  W'ueman  r.  North  Pae,  JL  S.Co..» 
Abl  81^  Rep.  140^  aad  Gwrgia  Pac  Mg.  Ca  t.  Siriekkm^  IS  Am.  Hk  Repw 
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Insuranob  Company. 

po  WAflHnmroir,  898.] 

flaairiMMMiT  JpBttPiOTiow. — ^By  a  sait  against  an  inaaranoe  eompaay  1» 
a  state  wherein  it  haa  a  general  agents  and  by  the  garnishment  of  aoeb 
company,  oonrta  aoqaire  Jnrisdiotion  over  tiie  debt  dae  a  defendant 
who  resides  in  another  state,  and  to  whom  snch  company  is  indebted 
for  a  loss  snfFered  by  him  in  the  state  of  his  residence  for  the  destmo* 
tion  of  property  there  sitnate. 

AnAGHMSNT  iH  Anovhkr  Statb— EmoT  or  iHaoLTKNCfT  Laws  Upoh.— 
A  statute  of  this  state,  proriding  that  a  general  assignment  by  the- 
debtor  for  the  benefit  of  his  creditors  shall  dissolre  prior  attachments 
against  him  cannot  dissolve  an  attachment  issued  in  another  state  by 
Tirtoe  of  which  a  debt  dne  to  the  assignor  has  been  garnished. 

ivaoLTXHCfr  Pbookidinos— Waitkb  ov  Lun  Aoquibid  ih  Amothxr  Statx. 
A  creditor  who  has  in  another  state  attached  a  debt  dne  to  his  debtor 
does  not^  by  filing  in  this  state  a  claim  against  snch  debtor  in  proceed* 
Ings  in  insoWency,  waire  or  abandon  his  attachment  lien.  The  amount 
which  he  may  reoeiye  under  and  by  Tirtne  of  snch  lien  may  be  deducted 
from  the  amount  of  his  claim,  and  the  balance  is  the  true  amount  ol 
indebtedneas  upon  which  he  is  entitled  to  dividends  in  this  statSb 

Sirudwiek  A  Peters^  for  the  appellant 

SiraiUmf  Lewis  &  Oilman^  for  the  respondenti 

*^  Ardsbs,  J.  The  respondent  is  a  corporation  grganlied 
and  existing  under  and  by  virtue  of  the  laws  of  the  kingdom 
of  Qreat  Britain  and  Ireland,  and,  at  the  times  hereinafter 
mentioned,  was  lawfully  conducting  the  business  of  insup* 
ance  in  this  state,  and  was  represented  by  a  local  agent  in 
the  city  of  Seattle.  It  was  also  engaged  in  similar  business 
in  California  and  in  all  the  other  states  and  territories  on  the 
Pacific  Coast,  and  had  a  general  agent  for  the  management 
thereof  in  all  of  said  states  and  territories,  including  thia 
8tate,  whose  office  and  place  of  business  was  at  San  Fran- 
oiaoo^  in  the  state  of  California.    All  moneya  collected  hf 
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local  agents  were  remitted  to  this  general  agent,  and  the 
funds  of  the  company  for  the  payment  of  losses  were  kept  in 
San  Francisco  and  disbursed  by  him  only,  the  local  agenta 
throughout  said  states  and  territories  having  no  authority  to 
•ettle  or  pay  losses  on  account  of  the  company,  except  am 
requested  and  directed  by  him. 

On  July  2,  1890,  the  respondent,  by  its  agent  at  Seattle, 
delivered  a  properly  executed  policy  of  insurance  to  one  C.  EL 
Knox,  a  citizen  of  this  state,  whereby  it  agreed  to  insure  him 
•gainst  loss  or  damage  by  fire,  to  the  amount  of  one  thousand 
dollars,  on  a  stock  of  merchandise  owned  by  him  in  Seattle, 
for  the  period  of  one  year  from  said  date.  On  September  19, 
1890,  and  while  the  policy  was  in  full  force  and  effect,  the 
property  so  insured  was  totally  destroyed  by  fire.  Thereafter 
the  respondent  adjusted  the  loss  at  one  thousand  dollars,  bat 
before  the  same  was  paid,  and  on  October  1, 1890,  certain 
creditors  of  Knox,  residing  in  San  Francisco,  commenced 
actions  in  the  superior  court  of  the  city  and  county  of  San 
Francisco  to  recover  the  '*'  amount  of  their  respective 
elaims,  and  on  the  following  day  caused  the  amount  due 
from  respondent  to  Knox  on  the  policy  of  insurance  to  be 
attached  by  process  of  garnishment,  in  tbe  manner  prescribed 
by  the  laws  of  California.  Subsequently,  and  on  October  25, 
1890,  the  said  Knox  made  a  general  assignment  to  appellant, 
in  this  state,  for  the  benefit  of  his  creditors.  After  having 
qualified  according  to  law,  as  assignee,  the  appellant  brought 
this  action  in  the  superior  court  of  King  county  to  recover 
from  the  respondent  the  sum  due  on  the  policy  issued  to  his 
assignor,  Knox.  The  respondent  admitted  its  liability  on 
the  policy  upon  which  the  action  was  brought,  and  disclaimed 
any  desire  to  evade  payment,  but  asked  the  trial  court  to 
stay  this  proceeding  until  its  liability  in  the  attachment  suits 
in  California  should  be  determined.  The  cause  was  tried  by 
tbe  court  without  a  jury,  and,  upon  the  facts  found  and  con- 
clusions of  law  based  thereon  by  the  court,  a  judgment  was 
entered  staying  further  proceedings  in  accordance  with  the 
prayer  of  the  defendant. 

It  is  disclosed  by  the  record  that  other  insurance  companies 
besides  the  respondent,  indebted  to  Knox  on  policies  of  insur* 
ance  covering  the  burned  stock  of  goods,  were  likewise  gar* 
nished  in  the  attachment  proceedings  in  the  California  court. 
The  total  amount  of  indebtedness  so  attached,  including  the 
amount  due  from  the  respondent,  was  four  thousand  five  huin 
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dred  dollars.  The  total  amount  of  the  claims  of  the  Cali- 
fornia  creditors,  upoa  which  suits  were  brought^  and  in  which 
garnishments  were  served  upon  respondent,  was  five  thousand 
and  seTenty-eight  dollars  and  fifteen  cents.  Two  of  the  cred- 
itors who  caused  garnishment  process  to  be  served  upon  the 
respondent  in  California,  namely,  Wheaton,  Luhrs  &  Co., 
And  Esberg,  Bachman  &  Co.,  afterward  filed  their  claims  in 
this  state  with  appellant  as  the  assignee  of  Knox. 

From  what  we  have  stated  it  will  be  observed  that  the 
facts  in  this  case  are  almost  identical  with  those  involved  in 
the  case  of  Neufelder  v.  Oerman^American  Ina.  Oo.^  6  Wash. 
336;  36  Am.  St  Rep.  166.  In  that  case  this  court  held  that 
the  California  court  acquired  jurisdiction  of  the  debt  owing 
by  the  insurance  company  to  Knox,  and,  having  acquired 
jurisdiction,  could  enforce  its  payment  by  '**  the  garnishee. 
The  appellant  does  not  seek  to  have  us  reconsider  our  ruling 
in  that  case,  but  contends  that  this  appeal  presents  for  deci- 
sion  points  not  raised  in  the  former  case. 

The  first  and  most  material  point  made  is  that  the  trial 
court  in  rendering  its  judgment  overlooked  one  of  the  pro- 
visions of  our  insolvent  law,  to  the  injury  of  the  appellant* 
or  rather  of  the  creditors  in  this  state.  The  claim,  more 
specifically  stated,  is  that,  inasmuch  as,  by  virtue  of  our 
Insolvent  Debtors'  Act,  then  in  force,  prior  attachments  were 
dissolved,  in  this  state,  by  a  general  assignment,  the  court 
should  have  held  the  law  operative  to  the  same  extent  upon 
the  California  attachments,  and  permitted  the  action  to  pro- 
ceed without  any  regard  whatever  to  the  proceedings  in  that 
state.  The  appellant's  contention  is  based  upon  the  general 
proposition,  that  the  laws  of  a  state  have  no  binding  force 
beyond  its  territorial  limits,  and  are  only  permitted  to  oper- 
ate in  other  states  upon  the  principle  of  comity,  and  when 
neither  the  state  where  the  foreign  law  is  sought  to  be  appliedi 
nor  its  citizens,  would  be  injured  by  its  application.  We 
have  no  disposition  to  dispute  this  proposition,  for  it  may  be 
said  to  be  the  statement  of  an  elementary  principle  of  law: 
Sutherland  on  Statutory  Construction,  12;  Dunlap  v.  RogerB^ 
47  N.  H.  287;  98  Am.  Dec.  483. 

But,  while  it  is  true  that  if  writs  of  attachment  had  been 
levied  upon  the  property  of  Knox  at  the  suit  of  creditors 
in  this  state  they  would  have  been  dissolved  by  his  assign* 
ment  by  operation  of  law,  it  does  not  necessarily  follow  that 
the  court  erred  in  recognizing  the  California  attachments  as 
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Talid  and  binding  there.  It  is  said  by  the  learned  author 
above  cited  (page  12),  that  the  observance  and  recognition 
of  foreign  laws  rests  in  comity  and  convenience  and  in  the 
iMm  of  the  law  to  adapt  its  remedies  to  the  great  ends  of 
justice.  And  courts,  in  furtherance  of  justice,  do  recognise 
the  validity  of  acts  done  under  foreign  laws,  which  would 
not  be  valid  if  done  in  the  jurisdiction  of  the  forum,  as  will 
be  hereafter  shown. 

The  learned  counsel  for  the  appellant  cite  the  case  of  '** 
UpUm  V.  Hubbard,  28  Conn.  274,  73  Am.  Dec.  670,  in  sup- 
port of  their  contention.  It  was  there  decided  that  if  a  debt 
due  from  a  person  domiciled  in  Connecticut  to  a  person 
domiciled  in  Massachusetts  is  attached  in  Connecticut  by  a 
creditor  of  the  payee,  and  the  payee,  between  the  levying  of 
the  attachment  and  the  judgment  entered  thereon,  makes  an 
assignment,  this  assignment  will  not  pass  the  debt  as  against 
the  attachment  creditor,  even  though,  by  the  laws  of  Massa* 
ohusetts,  such  an  assignment  operates  to  dissolve  prior  attach* 
ments.  And  from  this  the  conclusion  is  deduced  by  appellant 
that,  in  no  event,  will  a  court  of  one  state  give  eflTect  to  the 
laws  of  another  state,  which  are  not  in  harmony  with  its  own. 
But,  suppose  the  assignment  in  Massachusetts  had  been 
made,  in  that  case,  prior  to  the  levying  of  the  attachment  in 
Connecticut,  what  would  then  have  been  the  decision  of  the 
court?  It  appears  that  this  question  has  been  answered  by 
the  same  court,  in  accordance  with  the  view  hereinbefore 
indicated,  in  the  later  case  of  Clark  v.  OonneeUcui  Peai  Co^ 
85  Conn.  803.  In  that  case  a  debt  due  from  a  oitisen  of 
Connecticut  to  citisens  of  Massachusetts  was  attached  by  a 
citizen  of  the  former  state,  to  whom  the  Massachusetts  ored« 
iters  were  indebted.  Before  the  attachment  the  debt  had 
been  assigned,  in  good  faith,  by  the  Massachusetts  creditors 
to  a  citisen  of  Massachusetts.  It  seems  that  the  assignment 
would  not  have  been  valid  under  the  law  of  Connecticut,  for 
want  of  notice;  yet  the  court  held  that,  being  good  in  Massa* 
chusetts,  where  made,  it  was  good  in  Connecticut,  and  passed 
the  debt  attached  to  the  assignee.  It  can  hardly  be  said  that 
the  court  disregarded  or  overlooked  the  laws  of  Connecticat 
by  giving  effect  to  the  assignment  in  Massachusetts.  It 
simply  decided,  in  effect,  that,  after  a  valid  transfer  of  the 
debt  had  been  there  made,  it  was  not  subject  to  attachment 
in  Connecticut. 

So,  in  this  case,  the  trial  court  merely  held  that  the  debt 
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•ned  upon,  having  been  lawfully  attached  and  held  for  the 
eatisfaction  of  any  jadgments  the  California  creditors  might 
recover  against  Knox,  prior  to  the  assignment,  passed  to  the 
appellant,  as  assignee,  subject  to  those  attachments.  Nor 
**®  was  the  effect  of  this  ruling,  as  suggested  by  counsel, 
tantamount  to  enforcing  a  lien  claim  under  a  foreign  law» 
which  would  be  ineffectual  under  the  provisions  of  our  own 
statute.  The  court  simply  took  into  consideration  the  status 
of  the  debt  at  the  time  of  the  assignment,  and  thereby  gave 
**full  faith  and  credit"  to  the  judicial  proceedings  of  a  sister 
state. 

That  the  conclusion  of  the  court  below  was  not  improper 
will  also,  we  think,  be  disclosed  by  an  examination  of  the 
decision  of  the  supreme  court  of  the  United  States  in  the  well* 
considered  case  of  Oreen  v.  Van  Buahirkj  7  Wall.  148,  wherein 
the  court  said:  ^'Attachment  laws,  to  use  the  words  of  Chan* 
cellor  Kent,  are  legal  modes  of  acquiring  title  to  property  by 
operation  of  law.  They  exist  in  every  state  for  the  further* 
ance  of  justice,  with  more  or  less  of  liberality  to  creditors. 
Andy  if  the  title  acquired  under  the  attachment  laws  of  a 
state,  and  which  is  valid  there,  is  not  to  be  held  valid  in 
every  other  state,  it  were  better  that  these  laws  were  abolished, 
for  they  would  prove  to  be  but  a  snare  and  a  delusion  to  the 
creditors," 

If  the  title  to  property  acquired  by  attachment  in  one  state, 
and  which  is  valid  there,  is  to  be  deemed  valid  in  every  other 
state,  it  would  seem  logically  to  follow  that  an  attachment, 
yalid  in  the  state  where  it  is  levied,  ought  to  be  held  valid  in 
every  other  state.  Nor,  as  we  understand  it,  does  the  case 
of  CoU  V.  Cunningham^  133  U  S.  107,  cited  by  appellant^ 
overrule  or  modify  the  court's  former  decision  in  7  Wallace, 
above  cited. 

Under  the  circumstances,  therefore,  we  are  unable  to  per- 
ceive wherein  the  appellant  was  injured  by  the  judgment 
complained  of.  If  the'  respondent  is  compelled  to  pay  the 
sum  of  money  here  claimed,  or  any  part  of  it,  to  the  creditors 
in  San  Francisco,  of  course  it  ought  not  to  be  obliged  to  pay 
it  again  to  appellant.  But  if  it  is  not  compelled  to  pay  there, 
then  the  final  judgment  of  the  court  in  this  state  will  be  in 
favor  of  the  appellant  for  the  amount  due  upon  the  policy. 

It  is  further  claimed  by  the  appellant  that  Wheaton,  Luhrs 
A  Co.,  and  Esberg,  Bachman  A  Co.,  by  filing  their  '**  claims 
with  the  appellant  as  assignee,  abandoned  any  rights  they 
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night  otherwise  have  had  under  the  attachments.  But  we 
do  not  think  the  position  is  strictly  tenable.  A  creditor  may 
prosecute  two  actions  against  his  debtor  for  the  same  cause 
in  different  jurisdictions:  Stanton  t.  Embrey^  93  U.  8.  548, 
BlisB  on  Code  Pleading,  410;  and,  therefore,  the  waging  of 
one  action  cannot  be  said  to  be  a  waiver  or  an  abandonment 
of  another.  But  those  creditors,  by  filing  their  claims  with 
the  assignee,  became  parties  to  the  insolvency  proceedings, 
and  will  be  bound  by  them.  Should  the  insolvent  assignor 
be  discharged  from  his  debts,  they  cannot  thereafter  main* 
tain  an  action  against  him  for  the  recovery  of  the  debt  proved 
by  them,  and  their  claims  will  be  paid  pro  rata  with  those  of 
domestic  creditors,  if  any  payments  are  here  made.  But  the 
amount,  if  any,  which  may  be  received  by  them  by  means  of 
the  attachments  in  California,  ought  to  be  deducted  from  the 
claims  as  filed  with  the  assignee,  and  the  balance  treated  as 
the  true  amount  of  indebtedness:  Fay  v.  Jenks^  78  Mich.  804* 
We  perceive  no  error  prejudicial  to  appellant^  and  the 
judgment  is  therefore  affirmed. 

Dunbar,. C.  J.,  and  Scott  and  Stilks,  JJ.«  concur. 


HoTT,  judge,  diMented,  referring  to  the  fact  that  he  had  also  difsented  in 
the  case  of  Nei{fekier  v.  Oerman-Amerkan  In$,  Co.,  6  Wash.  336,  36  Am. 
St.  Rep.  166,  and  that  in  so  dissenting  he  had  failed  to  state  his  reasons 
therefor.  He  declared  that  the  rale  as  aunoanced  in  that  decision  and  in 
the  principal  case  was  one  which  would  lead  to  mnoh  inconvenience  and 
hardship  to  residents  of  the  state  who  held  policies  in  insurance  companiesit 
because  suits  might  be  brought  in  any  of  the  states  of  the  union,  and  attach* 
ments  there  made  of  the  debts  due  from  such  companies  upon  losses  incurred 
in  this  state;  and  the  result  would  be  that  any  oqe  having  the  semblance  of 
a  claim  would  be  tempted  to  bring  suit  in  some  state  remote  from  the  resi* 
deuce  of  the  defendant,  hoping  that  the  difficulty  of  making  a  defense  would 
lead  to  some  oompromise,  or  that,  from  want  of  pecuniary  ability,  or  som* 
other  reason,  defense  would  be  impossible,  and  that  the  entire  amount  of 
the  policy  might  frequently  be  absorbed  in  the  payment  of  unjust  claims, 
and  frittered  away  in  paying  the  expenses  incident  to  making  a  defense 
against  them.  He  declared  that  "A  simple  solution  of  the  whole  question 
would  be  to  hold  that  a  oorporation  has  only  one  domicile  for  the  purposes 
incident  to  its  organization;  that  rights  and  liabilities  in  general  must  bs 
prosecuted  by  or  enforced  against  it  in  the  state  where  it  has  such  domi* 
cile,  that  is,  in  the  state  under  the  laws  of  which  it  has  been  incorporated; 
that  it  has  a  special  and  limited  domicile  in  each  of  the  states  in  which» 
under  the  laws  thereof,  it  may  be  allowed  to  do  business;  that  its  domiciW 
in  those  states  is  only  for  the  purposes  of  the  business  transacted  there. 
The  result  would  be  that,  as  to  all  of  the  business  transacted  in  a  states  and 
rights  and  obligations  flowing  therefrom,  the  courts  of  that  state  would  hav* 
full  jurisdiction  of  the  oorporation,  but  would  have  no  jurisdictioa  wlisl» 
•vsr  over  it  in  relation  to  business  not  transacted  in  the  statsb* 
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Oabnishmbnt — Jurisdiction. — Garnishment  prooeedings  iniist  be  insti* 
tated  in  the  state  where  the  debt  is  payable  or  the  property  is  to  be  deliy* 
ered,  and  a  garnishment  in  one  state  of  a  debt  dno  and  payable  in  another 
Is  Toid.  80^  an  insnranoe  company  indebted  for  a  loss  payable  in  one  stat» 
oannot  be  garnished  in  another,  where  it  has  no  money  or  property  of  tb# 
debtor  within  the  jurisdiction  of  the  court:  Amerieam  tie,  /na  Ook  t.  ffeUletp, 
17  Neb.  849;  40  Am.  St.  Rep.  622,  and  note. 

Attachment. — Assionmbnt  tor  thi  Bknbvtt  ov  Crkditors  Madb  m 
Anothsr  Statb  by  a  resident  thereof,  if  Yalid  where  made,  is  also  valid  i» 
this  state,  unless  detrimental  to  its  oitisens.  Henoe,  an  assignment  for  tho 
benefit  of  creditors  executed  in  Iowa  takes  precedence  orer  a  garnishment 
■nbeequently  levied  in  Illinois  at  the  instance  of  a  resident  of  Ohio  to  attach 
indebtedness  due  from  a  resident  in  Illinois  to  the  assignor  in  Iowa:  ComoU» 
dated  Tank  Line  Go,  v.  CoUier,  148  IlL  259;  39  Am.  St  Rep.  181,  and  note. 
A  voluntary  assignment  by  a  debtor  of  all  of  his  property  for  the  benefit  of 
his  creditors,  valid  by  the  law  of  his  domicile,  wUl  prevail  against  the  lien 
of  an  attachment  subsequently  issued  in  another  state  in  favor  of  a  creditor 
there,  whether  oitiaen  or  nonresident,  upon  a  debt  of  the  original  assignor 
•mbraced  in  the  assignment,  provided  the  recognition  of  the  title  nnder  th* 
Assignment  does  not  contravene  the  statutory  law  of  the  state,  nor  is  it  repug* 
nant  to  public  polioys  Bartii  r.  Bacbu,  140  N.  7.  230;  S7  Am.  Sk  Rep.  540^ 
•adnotti 
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[10  WlSHINGTON,  401] 

What  is  Gontbibctort  Nbgliobncb  is  generally  a  question  for  the  }nry  to 
determine  from  all  the  facts  and  circumstances  of  the  particular  casa^ 
and  only  in  rare  cases  is  the  court  justified  in  withdrawing  this  que*» 
tion  from  the  jury. 

GoNTRiBirroRT  Nbgliobncb. — A  Court  mat,  as  a  Mattbr  or  Law,  deter^ 
mine  whether  contributory  negligence  existed:  1.  Where  the  circum* 
stances  of  the  case  are  such  that  the  standard  and  measure  of  duty  aro 
fixed  and  defined  by  law  and  the  same  under  all  circumstances;  and  2; 
Where  the  facts  are  undisputed,  and  bat  one  reasonable  inference  cair 
be  drawn  from  them. 

Nbouqbnob,  EInowlbdob  ov  Dbfbct.— The  mere  fact  that  a  person  injured 
from  a  defect  in  a  sidewalk  was  aware  of  such  defect  is  not  oondusivo 
of  nef^ligence  on  his  part^  though  it  is  oompetent  evidence  on  the  ques* 
tion  of  his  contributory  negligence. 

NiouoBNCB,  Garb  Rbquirbd  or  Onb  Haying  Knowlbdob  or  a  Dbtbct. 
One  having  knowledge  of  the  defective  condition  of  a  street  is  bound 
to  use  more  care  in  passing  over  it  than  if  he  had  been  without  suck 
knowledge,  but  is  not  bound  to  use  extraordinary  care.  All  required 
of  him  is  to  use  such  care  and  caution  as  a  person  of  ordinary  pmdenoa 
would  use  under  such  drcumstanoea.  If  the  evidence  does  not  show 
that  he  did  not  exercise  ordinary  oare  it  should  bo  left  to  the  jnry  to 
say  whether  he  did  or  not. 

Hbquobncb,  Contributort.— Mombntart  FoBOBTYUurBM  ii  not  Boost* 
sarlly  conclusive  evidence  of  negligence. 

AiBBBTS — Contributory  Neolicbnob. — ^Though  a  sidewalk  in  a  dty  is  in  » 
defective  and  dangerous  condition,  and  a  person  knowing  of  this  oondi* 
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tion,  passing  along  the  street  on  a  dark  night,  and  believing  htmself  to 
hare  passed  the  dangerous  portion,  stepped  upon  a  looeo  plank,  whioh, 
breaking,  precipitated  him  through  the  sidewalk  to  the  ground  below  to 
ilia  great  injary,  it  should  be  left  to  the  jury  to  detormioe  whethei^ 
•nder  the  circumstanoes,  he  was  guilty  of  such  oontribntory  negUgeno* 
M  precluded  his  recovery  from  the  municipality  throagh  whoN  iiflgU* 
genoe  the  sidewalk  was  left  in  its  defective  oondition. 

Byera^  McElwain  Jk  Byers^  for  the  appellant. 

W.  T.  Scoitf  for  the  respondent. 

*•*  Anders,  J.  About  8  o'clock  on  the  evening  of  March 
S,  1892,  the  appellant  left  the  Villard  House,  at  the  corner 
•of  Railroad  and  Yesler  avenue,  to  go  to  his  home  on  South 
Fifth  street,  between  Main  and  Jackson  streets,  in  the  city  of 
Seattle.  When  he  reached  the  corner  of  Fourth  and  Jackson 
streets  he  walked  eastward,  on  the  south  side  of  Jackson 
«treet,  in  the  direction  of  his  house,  nearly  one  hundred  feet, 
and  then  crossed  over  to  the  sidewalk  on  the  north  side. 
The  sidewalk  on  that  side  of  the  street  was  in  such  a  defect- 
ive and  dangerous  oondition  for  the  space  of  about  one  hun- 
dred feet  immediately  east  of  Fourth  street  that  it  was  unsafe 
to  travel  upon  it,  and  had  been  in  the  same  condition  for 
more  than  a  year  previous  to  the  date  above  mentioned|  and 
the  appellant  was  cognizant  of  it,  ^^^  having  passed  along 
that  portion  of  the  street  almost  daily,  in  going  to  and  from 
his  home,  for  a  period  of  two  years  or  more.  The  defects  in 
the  sidewalk  consisted  of  openings  caused  by  the  removal  of 
one  or  more  planks  at  several  different  places,  which  were 
not  replaced,  but  were  laid  loosely  across  the  open  spaces,  in 
flome  instances,  if  not  all,  near  the  outer  edge  of  the  walk. 
There  was  no  railing  or  other  safeguard  around  this  defective 
portion  of  the  walk,  nothing  to  give  warning  of  danger,  and 
the  night  was  dark,  and  the  street  in  that  vicinity  was  bat 
dimly  lighted.  The  appellant,  thinking  he  had  passed  all 
the  dangerous  places,  approached  the  sidewalk  and  stepped 
upon  a  loose  plank  which  was  lying  partially  across  an  open 
fipace,  about  two  feet  wide,  at  the  eastern  extremity  of  the 
defective  portion.  The  board  suddenly  tipped  downward, 
«nd  the  appellant  fell  through  the  sidewalk  to  the  ground 
beneath,  a  distance  of  eighteen  or  twenty  feet,  thereby  reoeiv* 
ing  serious  bodily  injury.  Thereafter  he  instituted  this  action 
against  the  city  to  recover  damages  for  the  injuries  sustained* 
The  cause  proceeded  regularly  to  trial,  and,  at  the  close  of 
{>lainliff's  evidence,  a  nonsuit  was  granted  on  motion  of  the 
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defendant,  on  the  ground  of  contribuiorjr  negligence  on  the  part 
of  the  plaintiff.  Judgment  for  costs  was  thereapon  entered 
against  the  plaintiff. 

The  sole  question  to  be  determined  on  this  appeal  ia 
whether  the  learned  trial  court  erred  in  granting  the  non- 
enit.  Oenerallj  the  question  of  contributory  negligence  is 
for  the  jury  to  determine  from  all  the  facts  and  circum- 
stances of  the  particular  case,  and  it  is  only  in  rare  cases 
that  the  court  is  justified  in  withdrawing  it  from  the  jury: 
Railroad  Co.  t.  Sioul,  17  Wall.  657;  Qrand  Trunk  Ry.  Co. 
y.  Ives,  144  U.  S.  408;  LoweU  t.  Watertovm,  58  Ifich.  568; 
Detroit  etc.  R.  R,  Co.  r.  Van  Steinburg,  17  Mich.  121;  Jones  on 
Negligence  of  Municipal  Corporations,  sees.  221,  222;  Ifaloy 
y.  St.  Paid,  54  Minn.  398;  Ladouceur  y.  Northern  Pae.  R.  R. 
Co.,  4  Wash.  38;  City  of  Denver  y.  Soloman^  2  CoL  App.  684; 
2  Thompson  on  Negligence,  1236. 

^^*  Tiiere  are  two  classes  of  cases  in  which  the  question  of 
negligence  may  be  determined  by  the  court  as  a  conclusion 
of  law,  but  we  think  the  case  in  hand  does  not  fall  within 
either  of  them.  The  first  is  where  the  circumstances  of  the 
case  are  such  that  the  standard  of  duty  is  fixed,  and  the 
measure  of  duty  defined,  by  law,  and  is  the  same  under  all 
circumstances:  City  of  Denver  y.  Solomanf  2  Col.  App.  534, 
and  authorities  cited.  And  the- second  is  where  the  facts  are 
undisputed  and  but  one  reasonable  inference  can  be  drawn 
from  them:  Cooley  on  Torts,  670,  671;  2  Thompson  on  Neg- 
ligence, sees.  1236,  1237.  If  different  results  might  be  hon- 
estly reached  by  different  minds  then  negligence  is  not  a 
question  of  law,  but  one  of  fact  for  the  jury:  Chrand  Trunk 
Ry.  Co.  y.  IveSy  144  U.  S.  408. 

The  mere  fact  that  the  appellant  was  aware  of  the  defect- 
iye  condition  of  the  sidewalk  when  the  accident  occured  is 
not  per  $e  conclusiye  of  negligence  on  his  part,  though  it  was 
competent  evidence  on  the  question  of  contributory  negli- 
gence: Monongahela  Bridge  Co.  y«  Bevard  (Pa.,  Noy.  7, 1887)| 

11  Atl.  Rep.  675;  MiUereek  Tp.  y.  Perry  (Pa.,  Noy.  7,  1887), 

12  Atl.  Rep.  149;  Kelly  y.  Blaeketone,  147  Mass.  448;  9  Am. 
St  Rep.  730;  Frost  y.  Waltham,  12  Allen,  85. 

Haying  knowledge  of  the  defect  he  was  bound  to  use  more 

care  in  passing  than  if  he  had  been  entirely  ignorant  of  it, 

but  he  was  not  bound  to  use  extraordinary  care.    All  that 

the  law  required  was  the  exercise  of  such  care  and  caution 

as  a  person  of  ordinary  prudence  would  use  under  similar 
Am.  m,  Btr..  Vol.  XLy.  -.u 
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oirciimstances.  This,  we  think,  is  the  doctrine  maintained 
by  all  of  the  aatborities.  And,  as  the  evidence  does  not* 
indisputably  show  that  the  appellant  did  not  exercise  ordi- 
nary care,  it  should  have  been  left  to  the  jury  to  say  whether 
he  did  or  did  not 

Several  cases  are  cited  by  the  respondent  in  support  of  the 
ruling  of  the  court  below,  but,  in  our  opinion,  none  of  them 
refutes  the  correctness  of  the  propositions  we  have  here 
announced.  Wright  v.  St.  Cloudy  54  Minn.  94,  is  one  of  the 
cases  relied  on  by  the  respondent  (and  the  others  are  of  simi* 
lar  character),  but  in  that  case  ^*^  the  plaintiff  plainly  saw 
the  condition  of  the  way  and  yet  unnecessarily  and  deliber^ 
ately  attempted  to  pass,  and  the  court  very  properly  held 
that  the  plaintiff  was  not  entitled  to  recover  because  of  con-^ 
tributory  negligence.  No  other  legitimate  conclusion  could 
have  been  drawn  from  the  facts  before  the  court  But  that 
that  was  an  exceptional  case  is  shown  by  a  later  decision  in 
the  same  court,  in  Malay  v.  8U  PatiZ,  54  Minn.  898,  wherein 
an  order  of  the  lower  court  granting  a  new  trial  on  the  ground 
that  the  plaintiff  had  knowledge  of  the  defect  in  the  walk 
causing  her  injury  was  overruled. 

The  testimony  of  the  appellant  discloses  that  at  the  mo» 
ment  he  supposed  he  was  stepping  upon  the  sidewalk  he 
was  not  thinking  of  the  hole  through  which  he  fell,  but 
momentary  forgetfulness  is  not  necessarily  conclusive  proof 
of  negligence  in  cases  of  this  character:  KeUy  v.  BlachAwM^ 
147  Mass.  448;  9  Am.  St  Rep.  730;  JfoZoy  v.  Si.  Paul,  64 
Minn.  398.  The  judgment  is  reversed  and  the  cause  re- 
manded,  with  directions  to  deny  the  motion  for  nonsuiti  and 
for  further  proceedings. 

DuNBAB,  0.  J.,  and  Stilss  and  Soott,  JJ.,  oononr. 

HoYT,  J.,  dissenting.  I  think  the  motion  for  nonsoit  waa 
properly  granted.  Appellant's  own  testimony  showed  him 
to  have  been  familiar  with  the  locality  and  with  the  defects 
in  the  sidewalk;  that  it  was  to  avoid  the  defective  places 
that  he  went  up  the  other  side  of  the  street;  that  he  knew 
that  there  was  safety  in  continuing  on  that  side;  that  he 
would  have  done  so  had  it  not  been  for  the  presence  upon  the 
sidewalk  on  that  side  of  the  street  of  a  crowd  of  men,  which 
made  it  a  matter  of  some  little  inconvenience  for  him  to  con- 
tinue thereon;  that  to  avoid  this  crowd  he  crossed  over,  as 
he  thought  he  had  already  passed  the  defects  in  the  side- 
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walk.  So  much  appearing,  the  only  inference  to  be  drawn 
was  that  he  was  guilty  of  negligence  in  crossing  the  street 
until  he  was  certain  he  had  passed  the  place  where  the  side- 
walk was  defective.  His  thinking  he  had  passed  was  not 
sufficient,  in  the  light  of  the  fact  that  perfect  safety,  with 
slight  inconvenience,  could  have  been  had  by  continuing  ^** 
upon  the  side  on  which  he  was  traveling.  In  my  opinion 
the  judgment  should  be  affirmed. 

CONTRIBUTOBT    NkGUOSNCB^WuSH  QUESTION  fOB  JtJRT. — WheA  OOll* 

sidarable  doabt  ezisU  as  to  whether  or  not  the  plaintiff  ia  guilty  of  con* 
tribntory  negligence,  that  question  ahoald  be  sabmitted  to  the  jury  for  ili 
determination:  PeopWM  Bank  ▼•  Morgolqfski,  75  Md.  432;  32  Am.  St.  Rep. 
403,  and  note. 

CONTRIBUTOBT    NlOLTOBMCB— WhEH    QuimOir    VOB    COUBT.— PrOOf  ol 

oontribntory  negligence  must  be  clear  and  deoialTe  to  warrant  a  nonauit  or 
an  absolute  direction  to  the  jury  on  that  ground:  Thortaen  v.  La  Croi§e  tie, 
Ry.  Co.,  87  Wis.  697;  41  Am.  St.  Rep.  64»  and  note,  with  the  oaaei  ool- 
lected. 

CoNTRiBUTORT  NiMLiQBiroB—  Dbfboh  V  SiDBWALXS.— A  porson  paaslng 
over  a  defective  sidewalk  is  bound  to  exercise  ordinary  care  to  avoid  injuryt 
CUy  qf  Sandwich  v.  Dolan,  133  111.  177;  23  Am.  St  Rep.  598,  and  note;  TVir- 
ner  v.  CUy  rf  NewburgK  109  N.  T.  301;  4  Anu  St  Rep.  453,  and  note.  A 
person  who^  knowing  the  dangerous  condition  of  a  sidewalk,  deliberately 
goes  upon  it  without  necessity,  it  guilty  of  oontributory  negligence,  and 
cannot  recover  for  injuries  received  thereby:  Town  qfQo9port  v.  Evans^  112 
Ind.  123;  2  Am.  St  Rep.  164;  but  one  is  not  necessarily  negligent  in  walk- 
ing on  a  sidewalk  which  he  knows  to  bo  unsafe,  as  the  nearest  way  to  his 
destination,  instead  of  taking  another  way  which  is  also  unsafe:  CUiif  ^ 
Altoona  v.  £o6b»  114  Pa.  St  238;  60  Am.  Rep.  846.  A  person  is  not  guilty 
of  contributory  negligence  because,  assuming  a  sidewalk  in  a  oity  to  be  safe^ 
she  permitted  her  attention  to  be  momentarily  attracted  in  another  direo* 
tion,  and  fell  into  a  hole  in  such  sidewalk  from  which  the  covering  had  beem 
removedi  Banr^  v.  TerisUeUen,  72  OaL  254;  1  Am.  St  Rep.  56^  and  aoltb 
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[10  Washimoton,  499.] 
JvDOMBiiT,  'Wbethbb  BY  CoNFBSSTON  OB  BT  AcnoH.— If  a  dobtof,  de- 
siring to  prefer  certain  of  his  creditors,  caused  them  to  assign  their 
claims  to  his  attorney,  and,  after  the  filing  of  a  complaint  thereon 
and  the  issuing  of  summonsb  immediately  caused  it  to  be  served 
oo  himself  and  signed  a  notice  of  appearance  and  a  consent  to  the 
entry  of  judgment,  after  which  the  papers  were  taken  to  the  clerk's 
office,  presented  to  one  of  the  judges,  and  a  judgment  entered  thereon, 
such  judgment  must  be  regarded  as  by  confession  and  not  as  taken  fas 
an  action,  and,  therefore,  unless  the  confession  is  verified  and  oontaina 
m  statement  of  the  facts  out  of  which  the  indebtedness  arosa^  as  m- 
quired  by  law^  the  judgment  is  void. 
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lirDOKSfT  BT  CovTissioN  in  whioh  the  oonfeaaion  does  not  oontain  a  ■!»%•• 
ment  of  the  facts  oat  of  ivhioh  the  indebtedaen  aroM  ia  Toid,  thoogh 
the  statement  thowa  that  it  u  based  npon  the  promisiory  note  ivhich  is 
•et  forth  therein. 

AaaanutMT  for  tbb  Bensvit  ov  Grbditob8.  What  m  Kov.— A  confee* 
■ion  of  a  Judgment  in  fasror  of  certain  creditora  with  intent  to  prefer 
them  cannot  be  recogniied  aa  amounting  to  a  general  enignmeat  for  the 
benefit  of  oreditore. 

Metcalfe  Jt  Jurey^  for  the  appellants. 

Carr  &  Preston,  W.  R.  Bell,  Stratton,  Lem$  A  Oilman,  and 
Emmons  A  Emmons,  for  the  respondents. 


Stiles,  J.  This  action  was  brought  by  the  Puget 
Sound  National  Bank  of  Seattle,  as  an  attachment  creditor 
•f  Samuel  Levy,  to  have  certain  judgments  rendered  upon 
the  confession  of  the  said  Levy  in  favor  of  Samuel  Latz  and 
Garmi  Dibble  set  aside  and  declared  void.  Other  subsequent 
attachment  creditors  intervened  in  the  action  for  the  purpose 
of  obtaining  a  similar  remedy.  Tbe  grounds  upon  which  the 
action  was  brought  were:  1.  Actual  fraud,  in  that  it  is  alleged 
that  no  indebtedness  existed  between  Levy  and  the  persons 
in  favor  of  whom  the  judgments  were  confessed;  and  2. 
That  the  manner  of  taking  the  judgments  did  not  comply 
with  the  statute,  in  that  the  statement  filed  was  not  verified 
by  oath  of  the  judgment  debtor,  and  did  not  state  concisely 
the  facts  out  of  which  the  indebtedness  arose,  as  required  by 
the  Code  of  Procedure,  section  419. 

Upon  the  first  ground  the  court  held  with  tbe  appellants, 
and  found  the  relation  of  debtor  and  creditor  existed  in  good 
iaith  between  Levy  and  Latz  and  Dibble;  and  we  shall  not 
investigate  that  question,  deeming  the  findings  of  the  court 
below  to  be  justified  by  the  evidence. 

^^^  But  upon  the  second  point  the  court  held  with  the 
respondents,  and  decreed  the  judgments  to  be  void  as  against 
the  creditors  of  Levy.  The  manner  in  which  these  judg- 
ments were  taken  made  it  impossible  for  the  plaintifi^  in  the 
ease  to  rest  its  suit  upon  the  face  of  the  paper  constituting 
tbe  judgment-roll,  and  compelled  it  to  take  evidence  showing 
the  manner  in  which  the  judgments  came  to  be  apparently 
valid  judgments  of  record  in  the  county  of  King. 

In  form  the  judgments  were  not  entered  without  action, 
as  provided  by  the  Code  of  Procedure,  sections  418  to  420, 
but  they  were  in  the  form  provided  by  sections  414  and 
417.    The  evidence  taken  was  for  tbe  purpose  of  showing 
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that  while  iu  form  the  judgments  were  entered  in  pending 
ftctioos,  they  were  in  fact  judgments  by  confession  entered 
Toluntarily  by  the  debtor,  and  that  the  plan  adopted  was  a 
scheme  whereby  the  pendency  of  the  actions  would  be  con* 
cealed  from  other  creditors  and  the  debtor  would  not  be 
required  to  set  forth  the  particulars  of  the  indebtedness  con- 
fessed or  verify  the  confession. 

Samuel  Levy  was  doing  business  as  a  merchant  in  the  city 
of  Seattle,  engaged  in  the  sale  of  toys  and  notions.  He  ha4 
a  stock  of  goods  worth  some  ten  or  fifteen  thousand  dollars. 
His  debts  to  other  creditors  than  Latz  and  Dibble  amounted 
to  about  five  thousand  dollars.  Latz,  Dibble,  and  one  other 
creditor  whose  claim  was  included  in  these  judgments,  were 
all  relatives  by  marriage.  The  alleged  indebtedness  was 
upon  notes  given  at  various  times  from  one  to  three  years 
prior  to  the  date  of  the  judgments.  All  of  the  notes  drew 
interest,  and  little  or  nothing  had  been  paid,  either  of  prin- 
cipal or  interest,  upon  any  of  them.  The  whole  amounted 
to  about  ten  thousand  dollars.  On  or  about  December  20^ 
1893,  Levy,  being  then  pressed  by  his  general  creditors, 
sought  out  certain  attorneys  at  law  who  had  theretofore 
been  his  regular  counsel,  and  advised  with  them  concerning 
the  circumstances  and  how  he  could  best  prefer  Latz,  Dibble, 
and  Matilda  Guttman  out  of  his  estate.  He  was  advised 
that  the  preferable  way  to  accomplish  this  was  by  means  of 
confession  of  judgments  and  the  levy  of  ^'  executions  there- 
under by  the  sheriff.  His  attorneys  advised  him,  howeveC| 
that  if  he  should  make  voluntary  confession  without  the 
knowledge  of  the  judgment  creditors,  other  creditors  might 
be  able  to  get  precedence  by  reason  of  the  fact  that  the  accept- 
ance of  the  judgment  creditors  would  be  necessary  before 
the  judgments  would  become  binding.  It  was  also  suggested 
that,  if  the  creditors  whom  he  desired  to  prefer  were  to  com- 
mence actions  against  him  under  the  law  prescribing  the 
method  of  commencing  actions,  the  whole  matter  could  be 
kept  out  of  the  records  of  the  court  until  49uch  time  as  the 
papers  were  all  prepared  and  the  judgments  ready  for  entry. 
Up  to  this  time  there  had  been  no  correspondence  or  com- 
munications whatever  between  the  attorneys  and  the  cred- 
itors. The  plan  last  mentioned  was  adopted,  and 'it  was  ai^ 
ranged  that  Levy's  attorneys  should  act  for  the  creditors. 
This  was  on  December  21st.  Levy  thereupon  caused  eack 
of  the  three  creditors  to  be  notified  to  send  their  notes  to  hii 
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attorneys,  and  advised  them  of  what  was  proposed.  As  soon 
as  the  papers  arrived  the  plan  was  put  into  effect,  and  on 
the  twenty-sixth  day  of  December  his  own  attorneys,  acting 
not  only  as  the  attorneys  for  the  creditors  but  for  himself 
prepared  a  complaint  in  the  ordinary  form  against  Levyi 
summons  directed  to  Levy,  notice  of  appearance  to  be  signed 
by  him,  the  consent  to  entry  of  judgment  and  assent  of  plain* 
tiff's  attorneys,  motion  for  judgment,  and  a  judgment  entry 
in  blank.  Levy  being  present,  the  summons  was  handed  to 
an  attorney  occupying  an  oflSce  in  the  same  building,  who 
was  called  in  to  do  the  notarial  work  in  the  case,  and  he 
served  it  on  Levy.  Levy  thereupon  signed  the  notice  of 
appearance  and  consent  to  the  entry  of  judgment,  which  he 
acknowledged  before  the  notary,  plaintiff's  attorney  signed 
the  assent,  and  the  papers  were  carried  at  once  to  the  clerk's 
office  and  filed,  and  immediately  afterward  were  presented 
to  one  of  the  judges  of  the  court,  who  thereupon  signed  the 
judgment  entry.  This  was  done  in  each  case,  and  executions 
were  forthwith  issued  and  delivered  to  the  sheriff,  who  levied 
upon  Levy's  stock,  and  ^^  was  proceeding  to  sell  the  same 
when  this  action  was  brought,  and  further  proceedings  en* 
joined. 

Upon  the  face  of  the  record  the  judgments  were  yalid,  and 
were  voidable,  if  at  all,  only  by  the  creditors.  We  have 
stated  only  the  salient  facts  pertaining  to  this  matter;  a 
great  many  others  are  contained  in  the  evidence,  which  go 
to  sustain  the  view  of  the  judge  of  the  lower  court,  that  the 
real  object  of  these  proceedings  was  to  enable  Levy  himself 
to  take  such  steps  as  would  place  his  property  beyond  the 
reach  of  any  of  his  creditors  excepting  those  preferred  in 
this  manner. 

The  appellants  lay  great  stress  upon  the  fact  that  these 
proceedings  were  taken  in  an  action  within  the  meaning  of 
those  words  as  they  are  used  in  section  414,  but,  in  our  view 
of  the  case,  their  position  cannot  be  sustained.  There  was  no 
action  pending  against  Levy  at  any  time,  not  even  after  the 
summons  and  complaint  were  served  upon  him.  The  attor- 
neys for  the  nominal  plaintiffs  had  no  rightful  control  over 
them.  They  were  retained  by  Levy,  and  were  under  his 
direction  and  control;  so  much  so  that  had  he  so  directed 
them  they  would  have,  and  must  have,  entirely  discarded 
these  papers  at  any  time  before  they  were  filed  with  the 
county  clerk.    Nominally,  the  attorneys  were  acting  for  Lata 
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«nd  Dibble,  but  in  fact  Lats  and  Dibble  were  merely  the  pli- 
Ant  assistants  of  Levy  in  carrying  out  his  own  plan.  LatB 
was  not  even  in  the  state,  but  was  in  the  state  of  California, 
and  in  nowise  directed  the  attorneys  what  to  do.  He  merely 
«ent  the  notes  in  compliance  with  the  request  of  Levy.  Dib* 
ble  was  present,  but  he  assumed  no  direction  over  the  mat- 
ter,  and  merely  complied  with  the  request  of  Levy  to  put  his 
notes  into  the  hands  of  Levy's  attorneys. 

Now,  it  is  possible  for  a  debtor  to  make  a  confession  <tf 
judgment  in  a  pending  action.  It  is  possible,  also,  that  such 
action  may  be  brought  at  his  suggestion,  but  when  brought  it 
must  be  in  the  usual  sense  a  hostile  action,  and  the  debtor 
must  have  no  control  over  it  at  any  stage.  In  such  an  action 
the  confession  need  only  be  acknowledged,  ^^  and  the  stat- 
ute does  not  prescribe  what  it  shall  contain.  There  are  prob- 
ably many  other  ways  in  which  a  debtor  may  practically 
confess  a  judgment,  as  by  default  or  by  answer  admitting 
the  truth  of  the  facts  alleged  in  the  complaint,  but  in  such 
cases  there  is  nothing  secret  about  the  proceeding,  and  cred- 
itors have  an  opportunity  to  become  aware  of  what  is  going 
on  and  take  steps  accordingly.  But,  in  this  case,  as  we  view 
it,  the  only  really  substantial  document  filed  in  the  court,  so 
far  as  the  rights  of  other  creditors  are  concerned,  was  the  pur- 
ported confession  itself;  the  other  papers  were  mere  forms, 
and  nothing  more,  used  as  covers  for  the  actual  proceedings. 
The  judgments  rested  solely  upon  the  confessions,  except  at 
between  the  parties. 

Having  come  to  that  conclusion,  but  little  more  need  bo 
said.  The  confessions  were  not  verified,  and,  for  that  reason^ 
were  absolutely  void  as  confessions  for  want  of  compliance 
with  section  419.  And  for  another  reason  they  were  void* 
able,  viz.,  because  they  did  not  contain  a  concise  statement 
of  the  facts  out  of  which  the  indebtedness  arose.  Each  cause 
of  action  was  stated  to  be  upon  a  promissory  note  duly  made 
and  executed  by  Levy  for  a  valuable  consideration,  and  de- 
livered to  plaintifi^,  by  which  Levy  agreed  and  promised  to 
pay  a  certain  amqunt  with  interest.  It  is  settled  law,  wher* 
ever  the  method  of  confessing  judgments  contained  in  our 
statute  prevails,  that  the  confession  must  contain  a  state- 
ment of  fact  constituting  the  consideration  for  a  promissory 
note:  Chappel  v.  Chappel,  12  N.  Y.  215;  64  Am.  Dec.  496; 
Freligh  v.  Brink,  22  N.  Y.  418;  Dunham  v.  Waterman,  17 
N.  Y.  9;  72  Am.  Dec.  406;  Richardson  v.  FvUer,  2  Or.  179; 
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Bernard  y.  DougUu,  10  Iowa,  870;  Bryan  r.  MiUer,  28  Ma 
82;  76  Am.  Dec.  107;  Nicholi  ▼.  Kribs,  10  Wie.  76;  76  Am. 
Dec.  294;  Wells  v.  CHeseke,  27  Minn.  478;  Davidson  ▼.  AUmn- 
der,  84  N.  C.  621. 

Gouiisel  for  appellants  suggest  that  the  fact  that  the  court 
found  the  indebtedness  of  Levy  to  Latz  and  Dibble  to  be 
bona  fide  ought  to  make  a  difference  in  the  judgment  in  this 
case,  but  it  will  be  found  that  in  all  the  cases  cited  there  is 
no  question  of  the  good  faith  of  either  party  to  the  judgment 
*^*  A  confession  in  this  manner  is  a  statutory  proceeding, 
and  the  interest  of  creditors  requires  it  to  be  strictly  followed. 
The  object  of  stating  the  facts  constituting  the  consideration 
is,  that  creditors  taken  at  such  a  disadvantage  may  inquire 
into  the  bona  fides  of  the  transaction,  and  take  such  steps  as 
they  may  be  advised  they  are  entitled  to  to  avoid  the  effect  of 
such  judgments.  The  only  cases  which  have  come  to  our  no- 
tice where  a  different  rule  has  been  adopted  are  in  California. 

Richards  v.  McMillan,  6  Gal.  422,  65  Am.  Dea  621,  and 
Cordier  v.  Schloss^  12  Cal.  147,  held  that  upon  a  direct  attack 
upon  a  judgment  similar  to  the  one  at  bar  the  failure  to  state 
the  facts  showing  the  consideration  for  the  debt  confessed 
was  prima  fade  evidence  only  of  the  invalidity  of  the  judg- 
ment, and  that  the  judgment  creditor  might  show  the  actual 
sufSciency  of  the  consideration  as  a  defense.  Oordier  v. 
Schloss,  18  Cal.  676,  was  a  second  hearing  of  the  case  in  12 
California,  and  the  former  rulings  of  the  court  on  this  ques* 
tion  were  adhered  to  under  the  doctrine  o{  stare  decisiSy  but  a 
doubt  is  expressed  as  to  the  correctness  of  the  rule.  In  WeUs 
T.  Oieseke,  27  Minn.  478,  it  was  pointed  out  that  the  proper 
way  to  sustain  such  a  judgment,  attacked  for  the  deficiency 
named,  was  by  amending  it,  and  it  was  held  that  no  amend* 
ments  could  be  made  which  could  affect  the  rights  of  credit- 
ors which  had  been  fixed  by  attachment.  We  think  this 
to  be  the  better  rule.  But,  however  this  question  might  bo 
determined,  the  fact  remains  that  these  confessions  were  not 
verified,  and  they  were,  therefore,  void  upon  their  face.  We 
therefore  hold  that  upon  the  main  point  in  issue  the  decreo 
should  be  afSrmed. 

It  is  also  suggested  by  the  appellants  that  the  court  erred 
in  appointing  a  receiver  of  the  property  levied  upon  by  the 
sheriff,  and  also  in  authorizing  him  to  take  it  from  such  oflB* 
oer,  which  was  done.  Had  we  reversed  this  case  upon  the 
merits  we  should  have  set  aside  the  order  appointing  a 
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reeeiver,  oat,  as  the  receiver  was  appointed  at  the  instanoe  of 
the  attachment  creditors  to  preserve  the  property  and  avoid 
certain  expenses  in  connection  with  its  preservation,  and  aa 
***  the  appellants  had  no  rights  as  judgment  creditors,  w» 
shall  not  interfere  with  the  order  made.  The  attachment 
law  authorizes  the  appointment  of  a  receiver  in  oases  arisin^p 
under  it. 

The  plaintiff  and  interveners  also  appealed  from  the  de- 
cision of  the  court  which  directed  the  receiver  to  hold  the 
property  for  the  benefit  of  all  the  creditors  of  Levy,  as  though 
the  action  of  Levy  in  confessing  the  judgments  to  Latz  and 
Dibble  had  amounted  to  a  general  assignment  for  the  benefit 
of  creditors.  Had  Levy's  confession  of  these  judgments  beea 
followed  by  a  voluntary  assignment,  it  might  have  been  open 
to  us  to  sustain  this  decision,  but,  in  this  state,  the  mere  act 
of  the  debtor  in  preferring  one  creditor  over  another  has  not 
been  recognized  as  amounting  to  a  general  assignment:  Futik 
r.  Snell,  6  Wash.  542. 

We  think  the  position  taken  by  respondents  on  their 
appeal  is  a  correct  one.  They  brought  the  suit,  procured  an 
attachment,  endured  the  burdens  of  the  action,  and  are  enti* 
tied  to  its  fruits.  The  suit  was  brought  by  the  plaintiff  for 
itself  and  such  other  creditors  of  Samuel  Levy  as  might  inter* 
vene.  What  they  ask  here  is  that  the  first  lien  be  awarded 
to  plaintiff,  the  Puget  Sound  National  Bank,  the  second  to 
the  intervenor,  Cohen,  Davis  &  Co.,  and  the  third  to  the 
interveners,  Bawo  &  Dotter.  The  appellant  objects  that  at 
least  the  plaintiff  and  intervenors  should  share  in  the  pro-^ 
ceeds  equally;  but,  inasmuch  as  they  ask  for  a  different 
adjustment,  we  do  not  deem  it  proper  to  interfere,  even  did 
propriety  require  a  different  arrangement  At  the  prayer  of 
the  plaintiff  and  intervenors  the  cause  on  its  merits  will  be 
affirmed,  but  it  will  be  remanded  to  the  superior  court  for  an 
entry  of  a  new  decree  requiring  the  receiver  to  sell  the  prop- 
erty, or  sufficient  thereof  to  satisfy  the  judgments  of  the 
plaintiffs  and  intervenors,  in  the  order  specified,  with  their 
costs  of  this  cause,  and  to  return  any  unsold  portion  of  the 
property  to  the  sheriff  for  sale  under  the  executions  of  Lata 
and  Dibble;  or,  should  all  the  property  be  sold  by  the  receiver, 
and  there  be  an  excess  over  the  judgments  of  the  ^'  plain- 
tiff and  intervenors,  then  such  excess  will  be  paid  to  the 
sheriff  for  a  like  purpose. 

DuNBARy  C.  J.,  and  HoTT,  J.,  concur. 
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JuDOMBirr  BT  Confession— Kbcissiit  iob  StatbmbntovIvdbbtbdn] 
/Under  a  statate  requiring  a  statement  of  the  facte  cat  of  which  an  indeb^ 
«dnesf  arose  there  is  no  authority  in  an  action  apon  a  note  to  enter  m 
loonfession  of  judgment,  where  the  note  is  merely  described,  but  such  etato- 
vient  la  not  made.  As  to  third  persons  such  a  judgment  is  Toid:  fFoocfs  ▼• 
Srffan,  41  S.  a  74;  44  Am.  St.  Rep.  688,  and  note.  See  the  extended 
Aotes  to  Xee  ▼.  Figg,  99  Am.  Dee.  275,  and  Chappel  t.  Chappel^  64  Am.  0ee. 

Judgmbut  bt  CoNrBssiON — ^Whbn  Void — Prbfbrbnoes. — A  Judgment 
oonfessed  by  an  iasolveut  debtor  in  favor  of  a  creditor  without  his  knowl* 
^ge,  and  entered  at  the  instance  of  the  debtor  alone,  and  upon  which  exe- 
ontion  la  levied  on  the  latter's  property  to  enable  snob  creditor  to  obtain 
priority  over  other  creditors,  is  null  and  void  as  to  subsequent  attaching 
creditors:  WikmtM  t.  Burt<Mh  27  CaL  228;  87  Am.  Dec.  66^  and  note. 
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[10  WASHDroTOxr,  678.] 

-CoRPoaATioir.— Thb  Assbts  of  a  Corporation  abb  a  Trust  Fund  in  iha 
hands  of  its  managers  for  the  benefit  of  its  creditors. 

OoRPOBATiON,  Prbfbrbnob  bt.  —  An  Insoltbnt  Corfobation  has  ho 
Right  to  make  a  prefereuoe  as  between  its  creditors. 

O>RP0RATi0NS,  Prbferbnob  BT,  Whbn  Oollusitb. — If  the  business  of  a 
corporation  is  known  to  its  officers  to  be  a  losing  one,  and  debts  are 
pressiug  which  it  is  unable  to  pay,  and  actions  are  instituted  by  near 
relatives  of  its  oaaaagers  through  the  procurement  of  one  of  them,  and 
the  process  served  is  practically  kept  secret  until  judgment  Is  entered, 
such  judgment  must  be  regarded  as  a  ooUusiva  preferenos^  and«  as 
such,  denied  effect. 

OoRPORATioNS — CoLLUsiVB  Prbfbrbnob.  —  If  bu  insolveut  eorporation 
notifies  one  of  its  creditors  of  its  real  condition  and  that  an  action  is 
pending  against  it  by  another  creditor,  as  a  result  of  which  a  suit  is 
brought  and  kept  secret  until  the  entry  of  judgment,  this  is  sufficient 
to  prove  an  intent  of  the  corporation  to  make  to  the  creditor  thns 
receiving  information  a  collusive  preference. 

Ivsoltbnot.—Thb  Intbnt  to  Oivb  a  Pritbbbnob  mat  bi  Intbbbbd 
when  such  preferenos  is  the  natural  and  probable  result  of  the  acts 
done. 

Arthur^  Lindsay  &  King^  and  Sirudwieh  dt  Peter$t  for  th« 

-appellants. 

Struve,  Allen^  Hughes  Jt  McMieken  and  White  dt  Munday^ 
for  the  reBpondent. 

•^*  Dunbar,  C,  J,  The  Bennett-Hnll  Furniture  Company 
JB  a  corporation  organized  under  the  laws  of  the  state  of  *^^ 
Washington,  and  for  the  last  five  years  has  been  engaged  in 
the  furniture  business  in  the  city  of  Seattle.    Since  its  organ- 
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isation  H.  J.  Hull  has  been  its  president,  and  H«  F.  Bennett 
its  secretary  and  treasurer,  and  Alonzo  Hull,  Tioe-president, 
who  was  at  the  time  of  the  commencement  of  this  action 
one  of  its  trustees.  On  March  13,  1894,  Stephen  P.  Hull 
oommenced  an  action  on  a  note  held  by  him,  by  serving  sum- 
mons and  complaint  on  Bennett,  as  secretary  and  treasurer 
of  the  company,  the  service  boing  made  on  the  evening  of 
March  13, 1894.  The  next  morning  Mr.  Bennett  notified  the 
Boston  National  Bank,  one  of  the  appellants  here,  of  the 
service  of  the  papers  in  the  Hull  suit,  and,  on  the  same  day, 
March  14,  1894,  the  bank  commenced  its  action  by  a  similar 
service.  No  appearance  was  made  by  the  company  in  either 
of  these  actions. 

On  April  8,  1894,  the  company  was  in  default  in  the  Ste- 
phen P.  Hull  suit,  but,  by  agreement  between  his  attorneys 
and  the  attorneys  of  the  bank,  judgment  was  not  entered 
until  the  next  day,  April  4th,  when  the  company  became  in 
default  in  the  bank  suit,  and  the  complaints  in  both  cases 
were  placed  on  file,judgment  entered,  and  execution  immedi- 
ately issued  and  placed  in  the  hands  of  the  sheriff,  and  at 
once  levied.  By  further  agreement  between  the  attorneys 
for  Stephen  P.  Hull  and  the  bank  the  levy  of  the  Hull  exe- 
cution was  returned  as  a  prior  levy.  Said  levy  was  upon  the 
entire  stock  and  fixtures  of  the  company,  which  constituted 
the  entire  available  assets  of  the  company,  practically  all 
the  book  accounts  and  bills  receivable  of  any  value  having 
been  previously  assigned  to  the  bank.  On  April  5,  1894, 
application  was  made  by  one  of  the  creditors  of-  the  com- 
pany  for  the  appointment  of  a  receiver.  On  April  6,  1894, 
before  said  application  was  heard,  Walter  &  Co.,  a  creditor 
of  the  furniture  company,  demanded  payment  of  its  claim, 
represented  by  promissory  notes  some  of  which  were  not  yet 
due,  and  to  enable  suit  to  be  brought  the  furniture  company 
took  up  said  notes,  and  gave  a  demand  note  instead,  next 
upon  which  suit  was  begun  at  once;  and,  on  the  day,  the 
fnrniture  company  filed  its  answer  in  said  *^*  suit,  con- 
fessing judgment,  and  judgment  was  entered  and  execution 
issued  and  levied  immediately. 

On  April  18, 1894,  the  application  for  a  receiver  was  heard 
and  granted,  and  the  receiver  at  once  commenced  these 
actions  to  enjoin  the  appellants  and  defendants  from  further 
proceeding  on  such  judgment  and  execution.  He  secured 
the  decree  that  they  had  no  right  to  the  prior  payment  out 
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of  the  property  levied  upon,  to  the  end  that  the  aesets  of  tho 
inaolvent  company  might  he  equitably  distributed  by  tho 
receiver  among  all  the  creditors  of  said  company.  Decree 
was  rendered  in  favor  of  the  receiver  in  each  case,  from  which 
this  appeal  is  prosecuted. 

Before  adverting  to  the  facts  in  this  case  we  will  notice 
the  law  propositions  involved.  The  discussion,  especially  the 
oral  argument,  assumed  a  wide  range,  and  counsel  for  appel- 
lantSi  with  great  earnestness,  vigor,  and  ability,  assault  what 
is  frequently  termed  the  **  trust  fund  theory,''  viz.,  the  doo 
trine  enunciated  by  many  of  the  courts  that  the  property  of 
a  corporation  is  a  trust  in  the  hands  of  the  managers  of  the 
corporation  for  the  Dene6t  of  its  creditors,  insisting  that  the 
theory  is  an  illogical  and  unjust  one,  and  that  there  should 
be  no  distinction  made  in  this  respect  between  the  property 
of  a  corporation  and  the  property  of  an  individual*  The 
respondent  insists  that  this  court  has  allied  itself  with  the 
advocates  of  the  trust  fund'  theory  by  its  decision  and 
announcements  in  the  case  of  Thompson  v.  Huron  Lumber 
Co.^  4  Wash.  600.  We  will  not,  in  this  connection,  discuss 
the  question  whether  the  facts  in  that  case  were  similar  to 
those  in  the  one  at  bar.  We  however  held,  on  the  legal 
proposition,  that  a  voluntary  preference  by  an  insolvent  cor* 
poration  was  void;  and  that  principle  is  the  essentially  dis- 
tinguishing feature  between  the  responsibilities  and  rights  of 
a  corporation  and  a  private  individual. 

A  further  investigation  of  the  subject  and  of  the  authorities 
contents  us  with  the  rule  announced  in  that  case;  and  we  are 
satisfied  that  it  can  be  amply  sustained,  not  only  by  author- 
ity,  but  by  the  clearest  principles  of  right  reasoning.  To 
begin  with,  our  statute  law  recognizes  a  distinction  between 
*^*  the  remedies  of  creditors  as  applied  to  their  dealings  with 
corporations,  by  providing  for  the  appointment  of  receivers  to 
take  charge  of  the  property  of  corporations  under  certain  cir» 
cumstances  and  conditions;  and,  of  course,  after  the  receiver 
is  appointed,  the  property  is  in  the  custody  of  the  court,  and 
the  funds  will  be  equitably  distributed  among  the  creditors^ 
while  the  liberty  of  a  private  individual  is  in  this  respect  in 
nowise  circumscribed  or  controlled  by  law,  so  far  as  statu- 
tory enactments  are  concerned,  and  his  creditors  are  left  to 
run  a  race  of  energy  to  obtain  a  vantage  ground. 

The  law  having  made  this  wise  and  equitable  provision, 
it  is  the  duty  of  courts  of  equity  to  see  that  the  provision  it 
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oarried  oat  to  tome  practical  effect;  and  the  reason  for  this  di8> 
linction  ia  manifestly  a  just  one.  The  creditor  of  an  indirid- 
nal  debtor  has  more  and  better  opportunities  to  keep  himself 
advised  concerning  his  debtor's  business  and  financial  stand- 
ing; there  are  no  limitations  on  the  debtor's  financial  respon* 
aibilities.  It  matters  not  how  little  he  may  embark  in  the 
•nterprise,  he  is  individually  responsible  for  the  debts  which 
he  incurs,  no  matter  how  great  the  amount,  and  the  creditor 
can  safely  disregard  the  particular  business  in  which  he  is 
engaged  and  rely  on  his  individual  estate,  which  he  may 
know  to  be  ample,  and  which,  with  the  exception  of  a  small 
oxemption,  must  respond  to  his  debts.  All  this  outside  of 
the  fact  that  an  individual  is  liable  to  recuperate  his  fortunes 
in  the  future,  after  he  has  failed,  and  that  there  is  hope  of  his 
paying  his  debts  as  long  as  he  lives.  But  not  so  with  a  cor- 
poration. It  is  an  artificial  creature  of  the  law.  It  is  favored 
with  certain  limitations,  and  its  responsibilities  are  only  such 
as  are  made  by  statute.  No  matter  what  enormous  debts  it 
may  incur  the  stockholders  are  only  individually  responsible 
to  their  creditors  for  the  amount  of  the  capital  stock  which 
they  own,  and  when  the  indebtedness  incurred  exceeds  the 
amount  for  which  the  stockholders  are  responsible,  then  the 
unfortunate  condition  exists  of  a  debt  for  which  no  one  is 
responsible.  If  the  venture  of  a  corporation  proves  a  success- 
ful one  the  stockholders  *'^  receive  the  benefit;  if  it  prove 
unsuccessful  their  liabilities,  as  we  have  before  said,  are  lim- 
ited. Hence,  it  behooves  the  law  to  throw  some  additional 
safeguards  in  the  interest  of  creditors  around  a  business  ihvif 
conducted,  for,  when  the  corporation  fails  and  goes  out  of 
existence,  all  chance  for  compensation  to  the  creditor  is  for- 
ever gone.  When  the  corporation  is  dissolved,  as  it  will  be 
dissolved  when  it  no  longer  is  a  profitable  enterprise,  the 
creditor  finds  himself  struggling  with  a  myth  or  a  nonentity, 
and  is  therefore  absolutely  helpless.  There  is  no  sentimentt 
either,  in  oases  of  dissolved  corporations,  which  prompts  the 
etockholders  in  after  years  to  pay  off  the  debts  which  they 
incur  in  the  prosecution  of  the  business  of  the  corporation  as 
there  is  in  the  case  of  individuals;  and  altogether  it  seems 
to  ns  that  no  violence  is  done  in  making  this  sharp  distinc- 
tion between  the  debts  of  an  individual  and  of  a  defaulting 
•corporation. 

But,  whatever  may  be  said  concerning  the  reason  of  this 
distinctioui  it  has  become  so  permanently  ingrafted  in  the 
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law  that  it  cannot  now  be  disregarded.  It  was  decided  in 
BartUtt  Y.  Drew,  hi  N.  Y.  587,  that  the  assets  of  a  corporatiou 
are  a  trust  fund  for  the  payment  of  its  debts,  and  its  credit* 
ors  have  a  lien  thereon  and  the  right  to  priority  of  payment 
over  its  stockholders;  that^  where  the  property  of  a  corpora^ 
tion  had  been  divided  among  its  stockholders  before  all  it» 
debts  had  been  paid,  the  judgment  creditor,  after  the  return 
of  an  execution  unsatisfied,  could  maintain  an  action  in  the 
nature  of  a  creditor's  bill  against  the  stockholder  to  reach 
whatever  was  so  paid;  and  that  it  was  immaterial  whether 
the  stockholder  got  it  by  a  fair  agreement  with  his  associates 
or  by  a  wrongful  act. 

In  Hastings  v.  Drew,  76  N.  Y.  9,  the  court  said:  •*The 
proposition  is  well  settled,  that  the  stock  and  property  of  every 
corporation  is  to  be  regarded  as  a  trust  fund  for  the  payment 
of  its  debts." 

The  appellants  cite  section  864  of  2  Moraweti  on  Corponi* 
tions,  opposing  this  doctrine.  That  section  seems  to  lay  down 
the  general  proposition  that  a  creditor  of  an  insolvent  corpo* 
ration  is  entitled  to  pursue  the  ordinary  legal  and  equitable 
*^^  remedies  for  the  enforcement  of  his  claims,  unless  be  is 
restrained  from  doing  so  at  the  suit  of  the  corporation  or  other 
creditors;  that  he  could  not  be  prevented,  except  by  institut- 
ing proceedings  for  the  purpose  of  securing  a  general  distri* 
bution  of  the  assets;  that  an  execution  may  undoubtedly  bo 
levied  upon  the  property  of  a  corporation,  although  it  may  be 
insolvent  at  the  time,  unless  a  receiver  or  assignee  in  bank- 
ruptcy of  the  company's  property  has  been  appointed,  or  a 
restraining  order  has  been  issued  in  a  proceeding  to  wind  up 
the  company.  So  far  the  text  does  not  seem  to  affect  the 
principle  which  we  are  discussing;  but  the  latter  part  of  thia 
section  provides,  or  rather  states  the  rule,  that  the  appoint* 
ment  of  a  receiver  or  assignee  in  bankruptcy,  after  an  execu- 
tion has  been  levied  upon  the  property  of  a  corporation,  would 
dearly  not  affect  the  right  of  an  execution  creditor  to  be  paid 
out  of  the  property  levied  upon;  and  that,  outside  of  the  stat- 
utes affecting  the  law  in  such  cases,  the  general  rule  is  that, 
after  the  lien  of  an  attachment  has  vested  upon  property  of  a 
corporation,  it  will  not  be  divested  by  subsequent  proceedings 
for  winding  up  the  company,  unless  the  contrary  be  expressly 
provided. 

This  proposition  seems  to  be  based  upon  one  case,  vis..  In 
f  Qlen  Iron  Works,  20  Fed.  Rep.  674,  where  it  was  held  thst 
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the  lien  of  judgment  creditors  of  an  insoWent  corporation, 
who  had  levied  writs  of  attachment  execution  under  the  laws 
of  Pennsylvania,  was  not  affected  by  the  subsequent  appoint* 
ment  of  an  assignee  in  bankruptcy  of  the  corporation.  We 
are  not  aware  what  the  statute  of  Pennsylvania  was  under 
which  this  ruling  was  made,  but  the  announcement  here  does 
not  seem  to  reflect  the  sentiment  of  the  author,  Morawets,  on 
this  interesting  subject,  for,  after  stating  the  law  as  announced 
in  Ringo  y.  BiaeoCj  13  Ark.  563,  which  is  that,  in  the  absence 
of  a  statutory  prohibition,  a  corporation  has  the  same  power 
to  make  a  preference  amongst  its  creditors  as  an  individual, 
the  author,  in  section  803,  in  the  following  vigorous  language, 
proceeds  to  give  his  views: 

^  This  doctrine,  in  the  opinion  of  the  writer,  is  wholly  *'^ 
indefensible  on  principle.  The  capital  provided  for  the  seen* 
rity  of  the  creditors  of  a  corporation  is  a  fund  held  for  the 
benefit  of  all  the  creditors  equally.  That  the  unsecured 
creditors  of  a  corporation  are  entitled  to  an  equal  distribu- 
tion of  the  common  security  has  often  been  recognized  by 
the  courts  of  equity  in  adjusting  the  rights  of  creditors  among 
themselves  and  in  relation  to  the  company's  shareholders. 
After  a  corporation  has  become  insolvent,  and  has  ceased  to 
carry  on  business,  the  rights  of  its  creditors  become  fixed. 
If  a  corporation,  whose  assets  are  not  sufficient  to  satisfy  all 
of  its  creditors  in  full,  oan  prefer  certain  creditors,  leaving 
others  unpaid,  this  must  be  by  virtue  of  a  power  reserved  by 
implication  to  the  company  and  its  agents.  But  this  power 
cannot  justly  be  included  in  the  general  powers  of  manage- 
ment which  a  corporation  must  necessarily  possess  over  its 
property  in  order  to  carry  on  its  business  and  further  the  pur- 
poses for  which  the  company  was  formed.  The  purposes  of 
a  corporation  are  not  furthered  in  any  manner  by  giving  it  or 
its  agents  the  power,  after  the  company  has  become  insolvent 
and  has  ceased  to  carry  on  business,  and  after  his  sharehold* 
ers  have  lost  their  interests  in  the  corporate  estate,  to  prefer 
a  portion  of  the  creditors,  according  to  interest  or  mere  whim, 
and  to  pay  their  claims  in  full,  leaving  the  others  wholly 
without  redress.** 

And,  indeed,  this  doctrine  does  seem  to  be  so  entirely  with* 
out  reason  as  to  be  properly  characterized  as  monstrous. 
When  we  come  to  think  that  this  preferred  distribution  is 
made  by  the  managers,  who  represent  the  stockholders  who 
ate  in  no  way  responsible  for  the  debt,  or  at  least  that  pop> 
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tion  of  it  which  is  in  excess  of  their  liabilities,  why  should 
they,  thas  disinterested,  be  allowed  to  confer  these  benefits 
upon  favorites  to  the  exclusion  of  the  rights  of  other  honest 
creditors  who  have  helped  to  furnish  the  means  which  con* 
stituted  the  very  fund  which  is  now  being  distributed  to  the 
•xclusion  of  their  interests?  Certainly,  it  is  but  a  just  pro* 
vision  of  law  which  holds  that  this  fund,  under  such  a  con- 
dition, must  be  held  intact  as  a  trust  fund  for  the  equal 
benefit  of  all  the  creditors.  The  author  above  referred  to, 
After  asserting  that  the  doctrine  that  the  corporation  may 
prefer  certain  creditors  at  the  expense  of  others  was  first 
announced  in  Catlin  v.  EagU  Bank^  6  Conn.  233,  proceeds  to 
^^^  say  that  it  is  a  doctrine  which  is  at  variance  with  the 
whole  theory  of  the  law  concerning  the  rights  of  creditors  of 
insolvent  corporations,  and  that  it  is  contrary  to  the  plainest 
principles  of  justice:  Citing /Zobins  ▼.  Embryo  1  Smedes  &  M. 
€h.  207;  Richard$  ▼.  New  Eampshire  In$.  Co.,  43  N.  H.  263; 
Hightower  v.  Mustain^  8  Qa.  506;  Ifarr  v.  Bank  of  We$t  Tet^ 
nessee^  4  Cold.  471. 

One  of  the  earliest  American  eases  sustaining  the  trust  fund 
doctrine  was  Wood  v.  DumTner,  8  Mason,  308.  The  opinion 
was  written  by  Judge  Story,  and,  among  other  things,  the 
learned  judge  says:  *^It  appears  to  me  very  clear,  upon  gen« 
eral  principles  as  well  as  the  legislative  intention,  that  the 
capital  stock  of  banks  is  to  be  deemed  a  pledge  or  trust  fund 

for  the  payment  of  the  debts  contracted  by  the  bank 

Credit  is  universally  given. to  this  fund  by  the  public,  as  the 
only  means  of  repayment.  During  the  existence  of  the  cor* 
poration  it  is  the  sole  property  of  the  corporation,  and  can  be 
applied  only  according  to  its  charter,  that  is,  as  a  fund  for 
payment  of  its  debts  upon  the  security  of  which  it  may  dis- 
count and  circulate  notes.  Why,  otherwise,  is  any  capital 
etock  required  by  our  charters?  If  the  stock  may,  the  next 
day  after  it  is  paid  in,  be  withdrawn  by  the  stockholders, 
without  payment  of  the  debts  of  the  corporation,  why  is  its 
amount  so  studiously  provided  for,  and  its  payment  by  the 
stockholders  so  diligently  required?  To  me  this  point  appears 
so  plain  upon  principles  of  law,  as  well  as  common  sense,  that 
I  cannot  be  brought  into  any  doubt  that  the  charters  of  our 
banks  make  the  capital  stock  a  trust  fund  for  the  payment 

of  all  the  debts  of  the  corporation On  a  dissolution  of 

the  corporation  the  billholders  and  the  stockholders  have 
each  equitable  claims,  but  those  of  the  billholders  possesSi  as 
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[  oonceive,  a  prior  exclusive  equity'':  Citing  Vom  t.  Orant^ 
15  Maas.  505;  Spear  y.  Orant^  16  Mass.  9;  and  some  English 
^mses,  viz.,  Taylor  v.  Plumer^  8  Maule  &  S.  662,  and  HUl  y. 
Simpson^  7  Yes.  152. 

In  Taylor  on  Private  Corporations,  section  655,  the  author 
«ays:  ^  There  seems  to  be  no  longer  the  slightest  question  as 
to  the  firm  establishment  of  this  doctrine";  citing  Sanger  v. 
Upton^  91  U.  S.  56,  where  the  court  says:  "The  capital  •** 
«tock  of  an  incorporated  company  is  a  fund  set  apart  for  the 
payment  of  its  debts.  It  is  a  substitute  for  the  personal 
liability  which  subsists  in  private  copartnerships.  When 
debts  are  incurred,  a  contract  arises  with  the  creditors  that 
it  shall  not  be  withdrawn  or  applied,  otherwise  than  upon 
their  demands,  until  such  demands  are  satisfied.  The  credit- 
ors have  a  lien  upon  it  in  equity." 

It  would  seem  to  us  that  if  this  statement  be  true,  that  the 
creditors  have  a  lien  upon  the  property  which  comprises  this 
fund,  such  lien  would  be  absolutely  worthless,  if  the  stock- 
holders, through  their  managers,  were  allowed  to  disburse 
the  property  through  the  medium  of  preferred  creditors.  Mr. 
Pomeroy,  in  his  work  on  Equity  Jurisprudence,  volume  2, 
flection  1046,  in  discussing  the  question  of  trust  funds,  says 
courts  regard  property  of  private  corporations,  especially 
after  their  dissolution,  as  a  trust  fund  in  favor  of  creditors, 
citing  Wood  v.  Dummer^  8  Mason,  308,  and  many  other  cases. 

"Theae  statements,"  says  the  author,  *^may  be  sufficiently 
accurate  as  strong  modes  of  expressing  the  doctrine  that 
fluch  property  is  a  fund  sacredly  set  apart  for  the  payment  of 
partnership  and  corporation  creditors,  before  it  can  be  appro* 
priated  to  the  use  of  the  individual  partners  or  corporators, 
and  that  the  creditors  have  a  lien  upon  it  for  their  own  secu- 
rity; but  it  is  plain  that  no  constructive  trust  can  arise  in 
favor  of  the  creditors  unless  the  partners  or  directors,  through 
fraud  or  a  breach  of  fiduciary  duty,  wrongfully  appropriate 
the  property  and  acquire  the  legal  title  to  it  in  their  own 
names,  and  thus  place  it  beyond  the  reach  of  oreditora 
through  ordinary  legal  means.'' 

We  cite  this  statement  of  Pomeroy  for  the  reason  that  it  ii 
noticed  and  commented  upon  as  opposing  the  trust  fund  doc- 
trine by  the  supreme  court  of  the  United  States  in  Hollim 
i  V.  Brierfield  Coal  &  Iron  Co.,  150  U.  S.  871;  but  while  the 

learned  author,  Pomeroy,  in  dealing  exclusively  with  names, 
•ays  that  the  expression  of  trust  in  such  cases  ia  mostl/ 
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metaphorical  and  that  there  is  certainly  nothing  in  the  lelap 
tion  resembling  a  constructive  trust,  he  haa  announced  ibm 
doctrine  that  the  creditors  have  a  lien  upon  the  funds  for  the 
payment  of  their  debts,  and  so  long  as  that  ^'  fact  exists 
the  substance  of  the  trust  fund  theory  is  maintained,  no  mat- 
ter by  what  name  it  may  be  called,  whether  it  bo  a  trust 
fund,  a  constructive  trust,  or  what  not. 

Judge  Story,  in  2  Story's  Equity  Jurisprudence,  section 
1252,  discussing  this  question,  says:  *'  Perbapa  to  this  same 
head  of  implied  trusts  upon  presumed  intention  (although  it 
might  equally  well  be  deemed  to  fall  under  the  head  of  con* 
structive  trusts  by  operation  of  law)  we  may  refer  that  class 
of  cases  where  the  stock  and  other  property  of  private  corpo-^ 
rations  is  deemed  a  trust  fund  for  the  payment  of  the  debts 
of  the  corporation;  so  that  the  creditors  have  a  lien  or  right 
of  priority  of  payment  on  it,  in  preference  to  any  of  the 
stockholders  in  the  corporation.  Therefore,  if  a  corporation 
is  dissolved,  the  contracts  of  such  corporations  are  not  thereby 
deemed  extinguished,  but  they  survive  the  dissolution  of  the 

corporation This,  however,  is  a  remedy  which  can  be 

obtained  in  equity  only,  for  a  court  of  common  law  is  incapa* 
ble  of  administering  any  just  relief,  since  it  has  no  power  of 
bringing  all  the  proper  parties  before  the  court,  or  of  ascer^ 
taining  the  full  amount  of  the  debts,  the  mode  of  contribn* 
tion,  the  number  of  the  contributors,  or  the  cross-equities 
and  liabilities  which  may  be  absolutely  required  for  a  proper 
adjustment  of  the  rights  of  all  parties  as  well  as  of  the  cred* 
iters." 

If  the  theory  of  the  appellants  were  true,  that  the  trustees 
of  the  corporation  could  prefer  its  creditors,  and,  if  they  can 
prefer  them  at  all,  they  can  prefer  them  to  the  extent  of  all 
the  funds  of  the  corporation,  the  court  of  equity  before  whon> 
the  case  was  brought  for  adjustment  would  sit  helpless  and 
with  empty  hands;  for  it  would  be  but  a  mockery  of  justice 
to  bring  the  affairs  of  an  insolvent  corporation  to  a  court  for 
adjustment  and  distribution  when  all  the  substance  of  the 
corporation  had  been  transferred  to  the  pocket  or  till  of  the 
favored  creditor.  The  supreme  court  of  the  United  States,  in 
Curran  y.  ArkanscUf  16  How.  804,  in  arguing  this  proposition 
and  discussing  the  rights  of  the  bank,  says:  "That  the  char^ 
ter,  followed  by  the  deposit  of  the  capital  stock,  amounted  to 
an  assurance,  held  out  to  the  public  by  the  state,  that  any 
one  who  should  trust  the  bank  might  rely  on  that  capital  for 
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payment^  we  cannot  doubt  And  ^'  when  t  third  person 
acted  on  this  assurance,  and  parted  with  his  property  on  th» 
faith  of  it,  the  transaction  had  all  the  elements  of  a  binding 
contract,  and  the  state  could  not  withdraw  the  fund,  or  anj 
part  of  it,  without  impairing  its  obligation.'' 

And  so  it  is  with  the  corporations  in  this  state.  Parties 
who  deal  with  these  corporations  under  the  law  rely  exclu- 
sively upon  the  funds  of  the  corporation,  recognizing  the  fact 
that  they  have  no  redress  upon  the  private  means  of  the  stock- 
holders; and  every  principle  of  fair  dealing  demands,  under 
such  circumstances,  that  the  fund  upon  which  they  rely  and 
to  which  they  extend  their  credit  should  be  held  as  a  sacred 
trust,  and  equitably  and  justly  distributed  by  the  court  for 
their  benefit. 

The  same  doctrine  was  announced  in  Sanger  ▼.  Upt<m^  91 
n.  S.  56.  In  Perry  on  Trusts,  section  242,  the  author  says: 
''Analogous  to  the  gift  or  sale  of  the  trust  property  by  trustees 
is  the  right  of  dealing  with  its  property  by  a  corporation.  A 
corporation  holds  its  property  in  trust:  1«  To  pay  its  cred* 
iters;  and  2.  To  distribute  to  its  stockholders  pro  rata.^ 

In  Wait  on  Insolvent  Corporations,  section  162,  is  found  th# 
following  tersely  expressed  opinion:  ''The  rule  that  the  prop- 
erty of  a  corporation  is  a  trust  fund,  to  be  applied  for  the  equal 
benefit  of  all  its  creditors,  is,  as  we  have  seen,  constantly  strug- 
gling for  recognition  in  the  cases*  The  funds  of  a  corporation 
may  be  regarded  as  pledged  exclusively  for  the  payment  of 
the  debts  of  the  corporation.  The  private  property  of  the 
stockholders  is  not  liable,  nor  is  there  at  common  law  any 
individual  responsibility  on  the  part  of  the  directors  for  cor* 
porate  obligations.  The  corporate  property  is,  then,  the  solo 
source  to  which  the  creditors  must  resort.  The  assets,  as  we 
have  seen,  might  properly  be  considered  as  a  special  fund  or 
property,  set  apart  in  law,  in  lieu  of  the  private  property  of 
the  corporators,  to  which  resort  may  be  had  for  the  payment 
of  the  debts  of  the  corporation.  The  directors  and  managere 
of  an  insolvent  corporation  are  regarded  as  trustees  of  the  cor- 
porate funds,  and  for  that  reason  should  make  a  pro  rata  d» 
tribuiion  among  the  various  creditors,  and  hence  it  has  been 
held  that  the  trustees  will  not  be  permitted  to  prefer  debta 
for  which  they  are  themselves  personally  liable.  The  strug- 
^  gle,  *^  both  in  the  statutes  and  in  the  cases,  has  been  U> 

suppress  preferences,  which  are  justly  regarded  as  a  crying 
evil  with  which  our  insolvency  and  bankruptcy  laws  seem 
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inadequate  to  cope.  A  court  of  equity,  it  may  be  observed^ 
will  interfere  and  appoint  a  receiver  of  a  bank  when  the  offl* 
oers  have  been  making  preferential  payments.  While  the 
existence  of  the  right  of  a  failing  debtor  to  prefer  one  creditor 
to  another  in  the  distribution  of  his  property  has  often  been 
regretted,  it  is  recognized  both  in  courts  of  law  and  of  equity. 
Cases  may  be  cited  upholding  the  right  of  a  corporation,  un- 
restricted by  statute,  to  make  a  preferential  assignment.  The 
rule  is  quite  firmly  established.  The  practical  working  of 
the  rule  sustaining  corporate  preferences  is  monstrous.  The 
unpreferred  creditors  have  only  a  myth  or  a  shadow  left  to 
which  resort  can  be  had  for  payment  of  their  claims;  a  soul* 
less,  fictitious,  unsubstantial  entity  that  can  be  neither  seen 
nor  found.  The  capital  and  assets  of  the  corporation,  the 
ereditors'  trust  fund,  may,  under  this  rule,  be  carved  out  and 
apportioned  among  a  chosen  few,  usually  the  family  connec- 
tions or  immediate  friends  of  the  officers  making  the  prefer- 
ence. This  rule  of  law  is  entitled  to  take  precedence,  among 
the  many  reckless  absurdities  to  be  met  with  in  the  cases 
affecting  corporations,  as  being  a  manifest  travesty  upon  nat- 
ural justice." 

This  language,  though  seemingly  turgid  and  vehement^  is^ 
notwithstanding,  we  think,  justified  by  the  injustice  which  is 
frequently  efiected  by  sustaining  the  rule  criticised. 

In  Rouse  v.  Merchant^  Nat.  Bank,  46  Ohio  St  498, 15  Am. 
St.  Rep.  644,  it  was  held  that  a  corporation,  after  it  had 
become  insolvent  and  ceased  to  prosecute  the  objects  for 
which  it  was  created,  could  not,  by  giving  some  of  its  cred- 
itors mortgages  on  the  corporate  property  to  secure  antecedent 
debts,  without  other  consideration,  create  valid  preferences 
in  their  behalf  over  the  other  creditors,  or  over  the  general 
assignment  thereafter  made  for  the  benefit  of  creditors.  This 
case,  it  seems  to  us,  is  on  a  level  with  the  case  under  consid- 
eration. It  is  true  that  the  corporation  in  that  instance  was 
insolvent,  but,  as  we  shall  hereafter  see,  the  corporation  in 
the  case  at  bar,  as  we  view  it,  was  practically  insolvent  also. 
In  the  case  above  referred  to  the  court  said: 

^*  ^^  It  is  obvious  that  the  corporate  property  cannot,  with 
propriety,  be  said  to  be  owned  by  the  corporation,  in  the  sense 
of  ownership  as  applied  to  property  belonging  to  natural  per- 
sons. The  latter  may  without  restriction  acquire  and  dispose 
of  property  for  any  lawful  purpose,  while  both  the  power  of 
AoquisitioQ  and  disposition  of  the  former  are  limited  to  spe> 
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«ial  objects  already  mentioned.  The  corporate  property  is  in 
feality  a  fund  set  apart  to  be  need  only  in  the  attainment  of 
the  objects  for  which  the  corporation  was  created,  and  it  can* 
not  lawfully  be  diverted  to  any  other  purpose.  As  soon  a9 
acquired  it  becomes  impressed  with  the  character  of  a  trust 
fund  for  that  purpose,  and  tlie  shareholder  or  creditor  may 
interpose  to  prevent  its  diversion  from  the  objects  of  the 
incorporation,  injurious  to  him/' 

To  the  same  effect  are  a  very  large  majority  of  the  caset 
that  have  been  adjudicated  on  this  subject  It  must  be  ad* 
mitted  that  there  are  courts  which  have  held  the  contrary 
doctrine,  and  the  cases  of  HollirtB  ▼•  Brierfield  etc.  Co.,  150 
U.  S.  371,  and  Vamum  v.  Hart,  119  N.  Y.  101,  are  notable 
instances;  but,  with  the  most  profound  respect  for  the  United 
States  supreme  court,  we  are  unable  to  indorse  the  logic  of 
their  decision  in  the  case  last  mentioned,  and  think  that  the 
result  of  such  logic  would  be  to  destroy  the  efficacy  of  statu- 
tory law  which  is  made  distinguishing  the  collection  of  debts 
from  private  individuals  from  the  collection  of  debts  from 
insolvent  corporations.  It  is  insisted  by  the  court  in  Hollin$ 
Y.  Brierfield  etc.  Co.,  160  U.  S.  371,  that  the  doctrine  of  trust 
funds  is  not  to  be  disregarded,  but  that  it  only  attachee 
after  the  corporation  has  actually  become  insolvent,  and 
the  property  of  the  corporation  has  passed  into  the  hands  of 
the  court  through  its  agent,  the  receiver.  This,  as  we  have 
said  before,  it  seems  to  us  would  practically  destroy  the  doe. 
trine  altogether,  and  render  the  appointment  of  a  receiver 
for  the  purpose  of  justly  distributing  the  estate  of  the  insol- 
vent corporation  a  useless  task.  And  it  is  opposed  to  the  rule 
announced  by  this  court  in  Thompson  v.  Huron  Lumber  Co., 
4  Wash.  600,  that  *^  when  a  corporation  has  reached  a  point 
where  its  debts  are  equal  to  or  greater  than  its  property,  and 
it  cannot  pay  in  the  ordinary  course,  and  its  business  is  *^ 
no  longer  profitable,  it  ought  to  be  wound  up  and  its  assets 
distributed/' 

Discussing  the  case,  then,  upon  the  theory  that  an  insol- 
vent corporation  has  no  right  to  prefer  creditors,  two  questions 
are  presented:  1.  Was  this  corporation  insolvent  at  the  times 
these  judgments  were  obtained  ?  and  2.  Was  there  collusion 
between  the  corporation  and  the  judgment  creditors?  On  the 
first  proposition,  we  think  the  corporation  was  practically 
insolvent  at  the  times  these  actions  were  commenced.  It  is 
true  that,  according  to  the  showing  made  to  the  bank  of  the 
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company's  busfness,  the  asgeto  exceeded  the  liabilitieB;  bat 
the  book  accounts  and  bills  receivable  were  computed  at  their 
face  value,  and  every  business  man  knows  that  such  a  com* 
putation  falls  far  short  of  representing  the  actual  assets  of  a 
mercantile  establishment;  and  the  result  in  this  instance 
abundantly  proves  the  unreliability  of  the  showing  made. 
Hence  the  anxiety  to  maintain  these  preferences. 

We  are  also  of  the  opinion  that  the  testimony,  construed  by 
the  light  of  all  the  circumstances,  shows  a  collusion  betweea 
the  corporation  and  the  judgment  creditors.  According  to  all 
the  testimony  the  business  had  been  a  losing  one  for  several 
months;  debts  were  pressing,  which  the  company  was  unable 
to  pay;  and  it  is  noteworthy  that  the  first  action  which  was 
instituted  was  instituted  by  Stephen  P.  Hull,  the  father  of 
H.  J.  Hull,  who  was  the  president  of  the  corporation;  and 
that  the  plaintiff  in  the  action  was  the  brother  of  Alonxo 
Hull,  who  was  a  trustee  and  vice-president  of  the  corpora* 
tion,  and  who  was  really  the  moving  factor  iu  the  suit,  he 
having  brought  the  suit  as  agent  for  his  brother.  Most  con- 
fidential relations  may  be  presumed  to  have  existed  between 
the  plaintiff  and  defendant,  and,  under  ordinary  circum- 
vtances,  a  father  would  be  the  last  person  to  take  the  initia- 
tive in  instituting  legal  proceedings  against  the  interests  of 
the  son,  especially  when,  under  the  circumstances,  such  pro- 
ceedings would  surely  inaugurate  a  series  of  suits  which 
could  but  result  in  financial  ruin. 

This  case  strikingly  presents  the  pernicious  doctrine  eon* 
tended  *®^  for  that  a  corporation,  under  the  circumstance, 
has  a  right  to  prefer  its  creditors.  The  vice-president  and 
trustee  of  the  company,  who  is  presumed  to  know  all  about 
its  condition,  brings  the  action  at  a  critical  juncture  for  his 
brother,  and  serves  the  summons  on  the  president  of  the 
company,  who  is  the  son  of  the  claimant  and  nephew  of  the 
agent.  No  complaint  was  filed  and  the  service  was  practi- 
cally a  secret  one,  and  the  claim  could  go  to  judgment  and 
a  preference  lien  be  established  before  other  creditors  were 
aware  that  the  fund  was  in  danger;  the  practical  result  would 
be  the  same  as  if  the  corporation  had  confessed  judgment  in 
favor  of  the  claimant. 

While  there  is  no  law,  either  civil  or  moral,  which  will 
deprive  a  citizen  of  his  legal  remedies  against  a  corporation 
which  is  owned  and  controlled  by  his  relatives,  yet  the  cir- 
onmstauces  of  this  case  convince  us  that  the  managers  of  the 
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^poration  were  BatiBfied  that  thej  could  not  weather  the 
cial  storm  which  had  overtaken  them,  and  they  pro- 
U>  make  their  relatives  good  at  the  expense  of  the  other 
\    The  next  morning  after  the  service  of  the  Hull 
the  secretary  of  the  company  notified  the  appel* 
^  the  commencement  of  the  JBEulI  suit,  and  imme* 
'ank  commenced  suit  by  serving  summons  in 
^  -^  er  in  which  it  had  been  served  in  the  Hull 

%j^^        ^  ^tion  was  given  to  any  other  creditors,  al* 

\  ^'  ^    ^  ^m  were  engaged  in  business  in  the  same 

^^  ^  business  of  the  defaulting  corporation  was 

.oisted  upon  by  the  appellants  that,  as  long  as  a  cor- 
^tion  does  no  affirmative  act  to  assist  the  creditors  to  ob- 
tain their  judgment,  no  inference  of  collusion  can  be  drawn, 
and  that  the  obligation  does  not  attach  to  make  a  helpless 
or  dilatory  fight  on  a  suit  to  which  there  is  no  defense.  Cer- 
tainly we  think  it  was  not  the  duty,  or  even  the  right,  of  this 
corporation  to  expend  its  funds  in  unavailing  litigation;  but 
the  company  did  some  affirmative  act,  in  the  case  of  the 
bank  at  least  It  discriminated  in  favor  of  the  bank  in  the 
knowledge  it  imparted  of  its  real  condition.  It  affirmatively 
*®^  notified  it  of  that  condition,  which  resulted  in  the  bank 
commencing  proceedings  to  secure  its  indebtedness.  And, 
if  the  theory  of  the  appellants  should  be  sustained,  no  mat- 
ter what  the  intention  was,  the  practical  result  would  be  that, 
by  reason  of  this  affirmative  action  of  the  company,  the  bank 
would  recover  its  whole  claim,  to  the  exclusion  of  the  rights 
of  the  other  creditors. 

Of  course  there  is  no  absolute  or  definite  proof  here  that 
there  was  an  attempt  to  prefer.  The  company  did  not  say 
to  Hull  and  the  bank,  ^  Wa  want  to  prefer  you,"  and  they 
probably  did  not  say  in  so  many  words  that  they  wanted  to 
be  preferred;  but  the  bank  at  least  was  furnished  by  the 
oompany  with  data  sufficient  to  inspire  desire  in  it  to  be  pre- 
ferred, and  its  prompt  and  vigorous  action  in  response  to  that 
information  speaks  with  more  emphasis  than  any  mere  form 
of  words. 

In  Oidding$  T«  Dodd^  1  Dill.  116,  it  was  held  thatereditora 
who  receive  an  illegal  preference  are  liable  to  the  assignee  of 
the  bankrupt,  and  that  the  intent  of  the  debtor  to  give,  and 
of  the  creditor  to  secure,  an  unauthorised  preferenoe  may  bo 
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shown  hj  oircumstances.    Of  course  this  must  be  trae,  for 
such  iotentions  could  never  be  proven. 

In  Buchanan  y.  Smith,  16  Wall.  277,  it  was  held  that  a 
creditor  has  reasonable  cause  to  believe  his  debtor  insolvent 
when  such  state  of  facts  is  brought  to  his  notice  respecting 
the  affairs  and  pecuniary  condition  of  his  debtor  as  would 
lead  a  prudent  business  man  to  the  conclusion  that  he,  the 
debtor,  is  unable  to  meet  his  obligations  as  they  mature  in 
the  ordinary  course  of  business.  It  is  insisted  by  the  appel- 
lants that  the  doctrine  announced  in  this  case  was  overturned 
in  Wihon  v.  City  Bank,  17  Wall.  473.  There  were  some  an- 
nouncements made  in  Buchanan  v.  Smith,  16  Wall.  277^ 
which  seem  to  have  been  overruled  in  Wihon  v.  City  Bank^ 
17  Wall.  478,  although  the  court  undertook  to  distinguish 
that  case  from  the  case  of  Buchanan  v.  Smith,  16  Wall.  277. 
The  principal  correction,  however,  made  by  the  court  to  the 
principles  stated  in  the  former  case  was  as  to  the  necessity 
of  any  affirmative  action  on  the  part  of  the  bankrupt  to  pre* 
vent  the  judgment  and  *®*  levy,  it  having  been  announced 
in  Buchanan  v.  Smith,  16  Wall.  277,  that  a  debtor  who  suffers 
his  property  to  be  seized  on  execution,  when  knowing  himself 
to  be  insolvent,  should  apply  for  the  benefit  of  the  bankrupt 
act;  and  the  court  in  Wilson  v.  City  Bank,  17  Wall.  473, 
decides  that  there  is  no  legal  obligation  on  the  debtor  to  file 
a  petition  to  prevent  the  judgment  and  levy,  and  that  a  fail- 
ure to  do  so  is  not  sufficient  evidence  of  an  intention  to  give 
a  preference  to  the  judgment  creditor  and  to  defeat  the  oper- 
ation of  the  bankrupt  law.  But  the  court  in  the  latter  case 
says  that:  *' Very  slight  circumstances,  however,  which  tend 
to  show  the  existence  of  an  affirmative  desire  on  the  part  of 
the  bankrupt  to  give  a  preference  or  to  defeat  the  operation 
of  the  act,  may,  by  giving  color  to  the  whole  transaction^ 
render  the  lien  void";  and  that  these  special  circumstances 
must  be  left  to  decide  each  case  as  it  arises. 

In  Littie  v.  Alexander,  21  Wall.  500,  it  was  held  that  when 
the  issue  to  be  decided  is  whether  a  judgment  against  an 
insolvent  was  obtained  with  a  view  to  give  a  preference,  the 
intention  of  the  bankrupt  is  the  turning  point  of  the  case, 
and  all  the  circumstances  which  go  to  show  such  intent 
should  be  considered.  In  that  case  the  insolvent  debtor 
gave  his  son  and  niece  notes  for  an  old  debt  so  as  to  enable 
ihem  to  procure  judgments  before  his  other  creditors;  and  il 
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was  held  thiit  the  preferenoe  growing  out  of  the  transaotioD 
was  yoid. 

In  Denny  ▼.  Dane^^  2  Cash.  160,  48  Am.  Dec.  655,  it  was 
held,  that  a  preference  will  be  avoided,  if  made  by  one  who  is 
insolvent  with  intent  to  give  a  preference  to  a  creditor  who 
'had  a  reasonable  belief  that  the  debtor  was  insolvent  or  in 
contemplation  of  insolvency;  and  .that  the  intent  to  give  a 
preference  would  be  inferred  where  such  preference  was  the 
natural  and  probable  result  of  the  acts  done. 

As  we  have  before  said,  the  preference  established  by  the 
bank  in  this  case,  if  the  result  of  the  litigation  is  to  estab- 
lish a  preference,  which  is  what  the  bank  maintains  here,, 
was  the  direct  result  of  the  act  of  the  corporation  in  inform- 
ing it  of  the  commencement  of  the  suit  by  Hull.  It  also 
^^^  appears  that  when  the  company  was  in  default  in  the 
.  Hull  suit  an  agreement  was  made  between  the  attorneys  of 
Hull  and  the  attorneys  of  the  bank  that  judgment  should 
not  be  entered  in  the  Hull  suit  until  the  next  day,  when  the 
company  would  become  in  default  in  the  bank  suit;  and 
the  complaints  in  both  cases  were  placed  on  file,  judgments 
entered,  and  executions  immediately  issued  and  placed  in 
the  hands  of  the  sheriff  and  at  once  levied. 

An  affidavit  setting  up  this  state  of  facts  was  objected  ta 
and  excluded  by  ruling  of  the  court.  We  think  that  this 
testimony  should  not  properly  have  been  excluded;  that  it 
was  one  of  the  circumstances  tending  to  show  a  collusion 
and  a  suppression  of  knowledge,  so  far  as  the  public  was  con- 
cerned, until  the  judgment  of  the  bank  could  be  obtained. 

All  the  circumstances  surrounding  this  litigation  convince 
us  that  the  insolvent  condition  of  this  company  was  known 
to  the  appellants;  that  there  was  a  desire  on  the  part  of  the 
company  to  prefer  these  appellant  creditors,  and  that  the 
condition  of  the  company  was  made  known  to  them  for 
the  express  purpose  of  warning  them  that  they  should  not 
delay  in  the  commencement  of  their  actions;  and  that  the 
result  of  this  knowledge  and  action  on  the  part  of  the  com- 
pany and  of  these  appellants  was  to  obtain  liens  upon  the 
property  of  this  corporation  in  fraud  of  the  rights  of  other 
breditors. 

The  judgment  will,  therefore,  be  affirmed. 

HoTT  and  Stilbs,  JJ.,  concur. 
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ProferonoM  by  Zaa^Tont  Oorporatlons. 

Thai  it  U  ordinarily  ineqaitabla  for  a*oorporation  in  failing  eiroamttanaai 
to^  in  effeofc,  tarn  over  all  or  the  greater  portion  of  ite  aasete  to  a  few  of  ite 
iireditore,  leaving  others  holding  olaims  equally  jnet  without  any  meana  ol 
«edress,  except  anoh  as  may  be  sought  by  an  action  against  its  stookholders, 
-eannot  be  doubted;  nor  is  there  room  for  denying  that  the  power,  when  it 
is  affirmed,  is  commonly  employed  to  further  the  interests  of  the  direetora 
-or  other  managers  of  the  corporation  or  that  of  their  relatives  or  special 
friends.  These  objections  equally  exist  against  the  sustaining  of  preferences 
made  by  debtors  irho  are  natural  persons,  and  have  resulted  in  statutes,  in 
many  of  the  states,  withdrawing  the  power  to  make  such  preferences.  Inde- 
pendently of  such  statutes,  the  power  has  rarely,  if  ever,  been  dented  in  the 
oase  of  natural  persons,  and,  as  a  oorporation  is  but  an  artificial  person, 
endowed,  with  respect  to  the  business  it  is  authorized  to  transact  and  the 
property  it  is  allowed  by  law  to  acquire  and  manage,  with  the  attributes  of  a 
natural  person,  there  is  no  reason  why  the  one  as  well  as  the  other  may  not 
pay  one  creditor,  leaving  another  without  payment  and  without  means  of 
oompelling  it,  or  may  not  make  a  general  assignment  for  the  benefit  of  ered« 
itors,  and  declare  therein  which  creditor  or  olass  of  creditors  shall  first  be 
entitled  to  participate  in  the  proceeds.  The  policy  of  denying  debtors  the 
power  to  make  preferences  has  been  in  some  instances  extended  by  statute 
to  certain  corporations  when  insolvent  or  in  contemplation  of  insolvencys 
JiobiMon  V.  Bank  o/Auica,  21  N.  Y.  406;  Atkintan  v.  Roehesier  PrinUng  Co,^ 
114  N.  Y.  168;  Btvuvoer  v.  ffarbeck^  9  N.  Y.  594.  Bven  under  these  stat- 
utes it  has  been  adjudged  that  an  insolvent  corporation  was  not  under  any 
obligation  to  do  any  act  for  the  purpose  of  preventing  a  oreditor  from 
obtaining  a  preference  by  his  action,  and  that  corporations,  like  insolvent 
persons,  mip^ht  "  permit  the  creditor  to  take  hostile  proceedings  and  allow 
those  to  obtain  preferences  who  are  the  most  vigilant ":  Famum  ▼.  Hiiri^ 
119  N.  Y.  101.  In  the  absence  of  statutes  of  this  purport  the  courts  of  a 
few  of  the  states  have  seiaed  upon  the  general  statement  made  by  oourts  of 
high  character  to  the  effect  that  the  assets  of  a  corporation  constitute  a 
trust  fund  for  the  payment  of  its  creditors,  and  have  reasoned  thence  that  it 
was  not  within  the  power  of  the  directors  or  other  managers  of  an  insolvent 
oorporation  to  make  such  a  disposition  of  its  assets  as  might  leave  some  of 
its  creditors  without  any  right  to  participate  therein;  Thompson  v.  Hwrom 
lAimber  Co.,  4  Wash.  600;  Ford  v.  Plankington  Bank,  87  Wis.  363;  Marr  y. 
Bank  qf  Weti  Tenneuee,  4  Cold.  471;  Bouse  ▼.  Merchant*'  Nat.  Bank,  48 
Ohio  St.  493;  15  Am.  Sl  Rep.  644;  Smith  v.  St.  Louia  etc  Ine.  Co.,  3  Tenn. 
Oh.  502;  Smith  etc  Co.  v.  McOroarty,  136  U.  S.  237.  These  cases  are  in 
entire  harmony  with  the  principal  case,  though  that  cited  from  the  supreme 
court  of  the  United  States  does  not  express  the  views  of  that  court  np<Mi 
the  subject,  but  merely  follows  a  decision  of  the  supreme  court  of  Ohio  in 
determining  the  rights  of  the  creditors  of  a  oorporation  existing  and  doing 
business  within  that  state. 

The  courts  using  the  general  language  to  which  we  have  referred  did  nol^ 
so  far  as  we  are  aware,  ever  declare  that  the  assets  of  a  oorporation  must  ba 
treated  as  a  fund  held  for  the  equdt  benefit  of  all  its  creditors,  and,  even  had 
a  trust  existed  of  the  general  character  implied  by  that  language,  it  might 
perhaps  have  been  satisfied  by  the  appropriation  of  the  entire  assets  of  th« 
oorporation  to  the  payment  of  certain  of  its  obligations,  though  others  had 
been  left  entirely  unsatisfied  and  unprovided  for.  It  must,  however,  be 
admitted  that  any  characterization  of  the  assets  of  a  corporation  as  a  tnial 
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land  existing  for  the  benefit  of  ite  orediton,  whik  ft  tarred  to  emphasiM 
tbe  general  prinoiple  that  the  etookholden  were  not  entitled  to  withdraw 
mnj  part  of  each  aaaeti  while  obligatione  of  the  oorporation  remained  va- 
•atiadedt  was  in  other  reepecte  unfortunate  and  mialeading,  beoanae  it 
naturally  led  to  deoisiona  like  that  in  the  principal  oaae.    Strictly  apeak* 
tug,  a  corporation  doea  not  hold  ita  aaseta  in  trust  for  the  benefit  of  its 
creditors  in  any  other  aeoae  than  a  natural  person  or  a  partnership  holda 
bia  or  its  assets  in  truat  for  the  benefit  of  his  or  its  creditors.    If  a  corpora- 
tion, a  partnership,  or  an  indiridual  undertakes  to  withdraw  ita  or  hia 
aasets  from  the  reach  of  creditors,  the  act  will  not  be  sustained,  and  cred- 
itora  will  be  afforded  every  appropriate  remedy,  legal  or  equitable,  to 
thwart  this  dishonest  purpose,  but  each  of  the  creditors  is  at  liberty,  if  he 
oan  do  so  by  superior  diligence,  to  create  a  lien  or  reoeiTO  payment  to  the 
«xteat  of  his  individual  claim  without  making  provision  for  his  fellow-ored- 
ftors,  because  there  is  not,  strictly  speaking,  any  trust  existing  in  favor 
oither  of  him  or  of  them.    In  some  of  the  caaes  already  cited  much  reliance 
was  placed  upon  language  employed  in  decisions  of  tbe  supreme  court  of  the 
United  States  which  it  was  believed  fully  committed  that  august  tribunal 
to  what  ia  known  aa  "the  truat  fund  theory,"  and  to  the  extension  of  that 
theory  so  far  as  to  deny  to  insolvent  oorporationa  the  right  to  make  any 
transfer,  payment,  or  assignment  which  would  in  effect  operate  aa  a  prefer* 
once  of  aome  of  ita  creditors  and  aa  an  exclusion  of  others  from  partici- 
pating in  its  estate.     In  explaining  its  views  upon  this  subject,  and  in 
attempting  to  correct  the  misapplication  of  aome  of  its  previous  decisions, 
that  court  subsequently  said: 

"The  case  of  Fogg  v.  Btahr,  133  H.  S.  634,  S41,  presented  a  similar  ques- 
tion, and  this  court,  by  Mr.  Justice  Field,  observed:  '  We  do  not  question 
the  general  doctrine  invoked  by  the  appellant,  that  the  property  of  a  rail- 
road company  is  a  trust  fund  for  the  payment  of  its  debts,  but  do  not  per- 
ceive any  place  for  its  application  here.  That  doctrine  only  means  that 
the  property  must  first  be  appropriated  to  the  payment  of  the  debts  of  the 
oompany  before  any  portion  can  be  distributed  to  the  stockholders;  it  doea 
not  mean  that  the  property  is  ao  affected  by  the  indebtedness  of  the  com- 
pany that  it  cannot  be  sold,  transferred,  or  mortgaged  to  btmajide  pur* 
ohasers  for  a  ▼aluable  consideration,  except  subject  to  the  liability  of  being 
appropriated  to  pay  that  indebtedness.  Such  a  doctrine  has  no  existence.* 
In  the  case  of  HatokiM  v.  Otenn,  131  U.  S.  319,  332,  which  was  an  action 
brought  by  tbe  trustee  of  a  corporation  against  certain  of  its  stockholders 
to  recover  unpaid  subscriptions,  and  in  which  the  defense  of  the  statute  of 
limitations  was  pleaded,  Ohief  Justice  Fuller  referred  to  this  matter  in  these 
worda:  '  Unpaid  subscriptions  are  assets,  but  have  frequently  been  treated 
by  courts  of  equity  as  if  impressed  with  a  troat  tub  moda,  upon  the  view 
that,  the  corporation  being  insolvent,  the  existence  of  creditors  subjects 
these  liabilities  to  the  rules  applicable  to  funds  to  be  accounted  for  aa  held 
sn  trust,  and  that^  therefore,  statutea  of  limitation  do  not  oommence  to  run 
in  respect  to  them  until  the  retention  of  the  money  has  become  adverse  by 
«  refusal  to  pay  upon  due  requisition.'  These  oasea  negative  the  idea  of 
«ny  direct  trust  or  lien  attaching  to  the  property  of  a  corporation  in  favor 
•of  its  creditors,  and  at  the  same  time  are  entirely  consistent  with  those 
•eases  in  which  the  aasets  of  a  corporation  are  spoken  of  aa  a  trust  fund, 
using  the  term  in  the  sense  that  we  have  said  it  was  used.  The  same  idea 
-of  equitable  lien  ana  trust  exists  to  some  extent  in  the  case  of  partnership 
property.    Whenever,  a  partnership  becoming  insolvent^  a  ooart  of  equity 
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likes  poMMtlon  of  ite  property,  it  recogniiet  the  fact  that  in  eqaity  tlio 
partnerahip  orediton  have  a  right  to  payment  oat  of  thoee  fnnda  in  prefer- 
ence to  individnal  creditora,  aa  well  as  snperior  to  any  elaini»of  the  part- 
ners themselves.  And  the  partnership  property  i%  therefore,  somebimea 
said,  not  inaptly,  to  be  held  in  trust  for  the  partnership  creditors,  or  that 
they  have  an  equitalile  lien  on  such  property.  Yet^  all  that  is  meant  by 
snch  expressions  is  the  existence  of  an  equitable  right  which  will  be  enforced 
whenever  a  court  of  equity,  at  the  instance  of  a  proper  party,  and  in  %■ 
proper  proceeding,  has  taken  possession  of  the  assets.  It  is  never  under- 
stood that  there  is  a  specific  lien  or  a  direct  trust  A  party  may  deal  with 
a  corporation  with  respect  to  its  property  in  the  same  manner  as  with  an 
individual  owner,  and  with  no  greater  danger  of  being  held  to  have  received 
into  his  possession  property  burdened  with  a  trust  or  lien.  The  officers  cf 
a  corporation  act  in  a  fiduciary  capacity  in  respect  to  its  property  in  their 
bands,  and  may  be  called  to  an  account  for  fraud,  or  sometimes  even  mere 
mismanagement,  in  respect  thereto;  but,  aa  between  itself  and  its  oredit> 
ors,  the  corporation  is  simply  a  debtor,  and  does  not  hold  its  property  in 
trust,  or  subject  to  a  lien  in  their  favor,  in  any  other  sense  than  does  an 
individnal  debtor.  That  is  certainly  the  general  rule,  and,  if  there  be  any 
exceptions  thereto^  they  are  not  presented  by  any  of  the  facts  in  this  easa. 
Neither  the  insolvency  of  the  corporation  nor  the  execution  of  an  illegal 
trust  deed,  nor  the  failure  to  collect  in  full  all  stock  subscriptions,  nor,  all 
together,  gave  to  these  simple  contract  creditors  any  lien  upon  the  property 
of  the  oorporation,  nor  charged  any  direot  trust  thereon^i  HoUins  v.  Brier' 
Jield  etc  Co.,  150  U.  a  384. 

These  views  are  in  accord  with  the  dectsiona  in  the  state  oonrti  other 
than  those  already  cited,  and  fully  sustain  the  power  of  a  corporation,  how- 
ever insolvent^  to  pay  or  secure  one  or  more  of  its  creditors  to  the  exclusion 
d  others  and  to  make  any  form  of  preference  which  might  be  sustained 
were  it  a  natural,  instead  of  an  artificial,  person,  with  the  exceptions  here- 
inafter noted:  Worthen  ▼.  QHffiUi,  69  Ark.  562;  48  Am.  St  Rep.  50;  AUuy. 
Jonee,  46  Fed.  Rep.  148;  Moraweti  on  Corporations,  see.  8(X2;  ffoUme  v, 
BrierfiM  etc.  Co.,  150  U.  8.  371;  Smiih  v.  Sbeary,  47  Conn.  47;  Aehhurel^e 
Appeal,  60  Pa.  St  290;  Coaie  v.  Donnell,  94  N.  Y,  168;  8kUe  v.  Bank  of 
Maryland,  6  Gill  ft  J.  205;  26  Am.  Dec.  661;  SarffoU  ▼.  Webeler,  13  Met 
497;  46  Am.  Dee.  743;  /irown  v.  Orand  Bapide  etc.  Co.,  68  Fed.  Rep.  286; 
BiraUon  v.  Allen,  16  N.  J.  Eq.  229;  CaUin  v.  JBagU  Bank,  6  Conn.  233;  Binga 
V.  Bieeoe,  13  Ark.  663;  Dana  v.  Bank  of  United  States,  6  Watts  ft  a  223; 
Albany  etc,  Co,  v.  Southern  Agr.  Works,  76  Ga.  135;  2  Am.  St  Rep.  26; 
Warfield  ▼.  Marshall  County  Canning  Co.,  72  Iowa,  666;  ^AnL  St  Rep.  263; 
Garrett  v.  Burlington  Phw  Co.,  70  Iowa,  697;  69  Am.  Rep.  461;  BotUns  ▼• 
Shaver  Wagon  etc.  Co.,  80  Iowa,  880;  20  Am.  St  Rep.  427;  Warner  v. 
Mower,  II  Vt  390;  Burr  r.  McDonald,  3  Gratt  215;  Bb  parte  Conwag,  4 
Ark.  348;  United  States  v.  Bank  qf  United  States,  8  Rob.  (La.)  262;  ITem 
Haven  Bank  ▼•  Bates,  8  Conn.  605;  Oould  v.  Little  Bock  etc  B.  B.  Co.,  6t 
Fed.  Rep.  680;  Bekhwali  v.  CommertkU  H.  Co.,  106  III.  439;  Warren  v. 
First  Nat.  Bank,  149  111.  9;  Wilkinson  v.  Bauerle,  41  K.  J.  Bq.  636r  BueU  v. 
Buckingham,  16  Iowa,  284;  85  Am.  Deo.  516;  Planters'  Bank  v.  Whittle,  73 
Va.  737;  Town  v.  Bank  of  Biver  Baisin,  2  Doug.  (Mich.)  530;  Bagland  ▼• 
MeFall,  137  111.  81;  Peterson  v.  Brabrook  T.  Co.,  150  HI.  290;  Breem  T. 
Merchants'  Bank,  11  Col.  97;  Foster  r.  Mullanphjf  etc  Co.,  92  Mo.  79;  Bergem^ 
r.  Porpoise  F.  Co.,  42  N.  J.  Kq.  397;  La  Orange  etc  Co.  T.  National  Bank, 
122  Mo.  154;  43  Am.  8t  Rep.  558;  Schroeder  r.  Mason,  26  Ma  App.  I90r 
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MamkaUam  Bram  Ox  ▼.  WA9tiW etc.  Co.,  87  Mo.  App.  145;  Pif1e»Y.  Shenid^ 
F.  Oft.,  80  W.  Va.  128;  PatrpoiiU  Ufg^  Co.  r.  PkUadeiphSa  O.  Co.,  161  PiL 
8t  17;  Sweemeif  ▼•  Orape  Sugar  Co.,  80  W.  Va.  443;  8  Am.  St.  Rep.  88t 
AAem^  flte.  Oi.  T.  Sauihem  Agr.  Worii,  76  Oft.  186;  2  Am.  St  Bep.  26. 
In  som*  of  the  state*  this  dootrine  has  been  modified,  largely  under  tho 
inflnenoe  of  speeial  atatatei^  in  cases  where  a  oorporation  has  already 
eessed  to  do  Imstness,  or  the  assignment  or  preference  in  question  is  of  snch 
ofaaracter  and  extent  that  its  operation  most  be  to  compel  inch  oeasings 
Lgo$U'Thama8  Hardware  Co.  ▼.  Perry Siove  M.  Oo.,  86  Tex.  143;  Larrdbee^. 
FratMn  Bank^  114  Mo.  692;  35  Am.  St  Rep.  774;  Siaie  v.  Brockman^  80 
Mo.  App.  131;  Currie  ▼.  Bowman^  25  Or.  364;  Sabin  ▼.  Columbia  Fuel  Co.,  26 
Or.  15;  42  Am.  St  Rep.  756.  These  decisions,  as  we  understand  them,  do 
not  apply  to  corporations  rules  not  equally  applicable  to  partnerships  or 
natural  persons  in  the  same  states,  the  policy  of  their  laws  being  to  denj 
to  debtors  the  power  to  make  preferences  in  view  of  insoWency. 

The  ease  last  cited  from  the  supreme  court  of  Texas  is  entitled  to  special 
oonsideration*  The  opinion  of  the  court  was  in  response  to  questions  certi- 
fied to  it  by  the  court  of  civil  appeals  in  a  suit  brought  to  set  aside  chattel 
mortgages  executed  by  the  Lyons-Thomas  Hardware  Company.  The  qnes* 
iions  thus  presented  were:  L  *'  Whether  or  not  a  preferential  deed  of  tmsl 
eoiecttted  by  a  private  trading  corporation  (ohartered  in  July,  1884,  under 
general  law)  after  it  has  become  insolvent,  and  consequently  ceased  to  carry 
on  its  business^  without  any  intention  of  resuming  the  enterprise,  is  void  aa 
against  the  unsecured  creditors  of  such  corporation;  and  2.  If  a  private 
oorporation,  under  snch  circumstances^  has  the  same  power  to  prefer  ita 
creditors  as  an  individual,  whether  such  preferential  deed  is  void  in  law 
because  of  the  fact  that  the  stockholders,  directors,  and  other  officers  of 
the  corporation,  who  executed  it  in  the  name  of  the  corporation,  are  liable 
aa  sureties  and  indorsers  on  preferred  claims."  The  answer  of  the  court 
resulted  in  the  denial  of  the  right  to  make  the  preferences  in  question.  Tha 
opinion  relied,  to  a  great  extent,  upon  the  statutes  of  tue  state,  though  tha 
general  argument  made  by  the  court  leads  us  to  the  conviction  that  such 
denial  would  have  resulted  had  there  been  no  statute  which,  in  the  opinion 
of  the  court,  bore  directly  upon  the  qnestion  and  strengthened  the  argu* 
ment  against  permitting  preferences.  It  should,  however,  be  remembered 
that  in  the  case  presented  for  decision,  the  claims  in  favor  of  which  prefer* 
enoes  had  been  attempted  were  claims  upon  which  the  directors  and  other 
officers  of  the  corporation  were  liable  as  indorsers  and  sureties,  and,  while 
the  opinion  of  the  court  apparently  treated  this  circumstance  as  immaterial, 
and  dealt  with  the  general  right  to  make  preferences,  yet,  in  so  far  as  it 
purported  to  formulate  rules  applicable  to  preferences  of  a  class  not  then  in 
question,  what  was  said  was  not  necessary  for  the  determination  of  the 
ease^  and  the  actual  judgment  of  the  court  could  be  sustained  under  the 
authoritiee  hereinafter  cited  with  respect  to  the  right  to  make  preferences 
in  favor  of  directors  and  other  officers.  The  court,  after  referring  to  the 
contention  of  the  counsel  that  a  corporation,  unless  specially  restricted  by 
statute,  had  the  same  power  to  give  preferences  as  a  natural  person,  ro* 
plied:  "The  broad  proposition  that  a  oorporation  created  by  the  gen* 
eral  laws  of  this  state  may  do  any  act  in  reference  to  its  property  which 
a  natural  person  may  do  with  his  is  expressly  negatived  by  the  statute,  ** 
and  in  support  of  this  assertion  the  court  cited  article  589  of  the  Revised 
Statutes  of  the  state  providing  that  **  no  corporation  created  under  the  pit>- 
▼isions  of  this  title  shall  employ  its  stock,  means^  assets,  or  other  property^ 
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direotiy  or  IndineUy,  for  any  otiior  pnrpoao  whatoTor  than  to  aeoompliok 
tho  object  of  iti  oroation."  ''The  parpoees  of  its  oroation,"  aaid  tho  ooort^ 
were  these  named  in  the  charter  of  the  corporation,  and  the  eaaential  diffoi^ 
ence  between  the  powers  of  a  corporation  and  those  of  a  natural  person  i% 
the  latter  may  cod  tract  and  do  such  acts  as  are  not  specially  forbidden  by 
law,  while  the  former,  in  the  disposition  of  its  property,  is  restricted  by  ito 
charter  and  the  general  statutes  applicable  to  it.  The  powers  conferred  by 
the  statnte>of  the  Btate  were  "to  hold,  purchase,  sell,  mortgage,  and  other- 
wise  convey  such  real  and  personal  estate  as  the  purposes  of  the  corporation 
shall  require;  and  also  to  take,  hold,  and  convey  such  other  property,  real» 
personal,  or  mixed,  as  shall  be  requisite  for  such  corporation  to  acquire  in 
order  to  obtain  and  secure  the  payment  of  any  indebtclness  due  or  belong* 
ing  to  the  corporation."  From  the  fact  that  the  statute  declared  that  tho 
powers  thus  enumerated  should  be  exercised  "as  the  purposes  of  the  cor^ 
poration  shall  require,"  and  that  those  powers  were  such  as  were  ordinarilj 
"necessary  to  be  exercised  while  the  business  is  in  active  operation  with  a 
▼lew  to  obtain  the  result  contemplated  when  the  corporation  is  created,* 
the  court  reasoned  that  they  were  not  entitled  to  be  ezeroised  when  the  cor- 
poration had  become  indolvent  and  consequently  ceased  to  carry  on  its  bnsi* 
ftess.  That  a  corporation  may,  in  effect,  make  a  preference  by  selling  or 
mortgaging  ita  property  seems  to  have  been  conceded  by  the  conrt,  for  It 
said,  at  page  153,  *'  The  power  of  a  trading  corporation  to  sell  or  to  mort- 
gage property  to  raise  means  to  pay  its  debts  during  its  active  life,  or  aftet 
it  has  bscome  insolvent  and  ceased  business,  is  not  controverted,  bnt  that 
is  not  the  immediate  question  under  consideration;  for  the  present  inquiry 
is,  does  the  statute  now  under  consideration,  as  claimed,  expressly  or  by 
necessary  implication  confer  upon  a  corporation  circumstanced  as  was  the 
hardware  company  power  to  make  the  conveyance  in  question  ?  "  *'  Tho 
•onveyanoe  in  question  was  a  preferential  deed  of  trust  executed  by  a  cor* 
poration  after  it  had  become  insolvent,  and  consequently  ceased  to  carry  cm 
its  business,  without  any  intention  of  resuming  the  enterprise."  The  stat* 
nte  of  the  state  further  authorized  every  corporation  **  to  enter  into  any 
obligation  or  contract  essential  to  the  transaction  of  its  authorised  business.** 
The  court  said  that  the  corporation  whose  act  was  in  question  was  In  snob 
circumstances  when  the  preferential  deed  was  executed  that  it  had  no  busi* 
Bess,  and  that  "  the  mere  act  of  paying  or  securing  indebtedness  can  never 
become  a  business.*'  The  court,  after  referring  to  the  laws  of  tho  stat» 
regarding  preferences  in  view  of  assignments  for  the  benefit  of  creditors^ 
ndded:  "Under  the  statutes  in  force  in  this  state,  if  an  insolvent  corpora* 
tion,  in  contemplation  of  an  assignment  under  the  statute,  with  intent  to 
give  preference  to  one  creditor,  should  convey  to  him  property  of  the  cor* 
poration,  this  would  be  invalid  as  to  other  creditors,  and  the  property  would 
pass  to  an  assignee  under  a  subsequent  assignment  for  tho  benefit  of  all  crod* 
itors,  unless  the  person  so  taking  took  under  circumstances  that  would  con* 
stitute  him  a  bonajlde  purchaser,  which  oould  not  well  be  if  the  corporation 
was  insolvent,  and  was  known  to  have  ceased  business  on  that  account;  for 
such  knowledge,  of  itself,  would  seem  sufiicient  to  put  the  purchaser  oa 
inquiry:  Sayles'  Civil  Statutes,  art.  661.  This  statute  further  illustrate* 
the  fact  that  the  property  of  an  insolvent  corporation  is  deemed  in  this  stato 
a  trust  fund,  and  emphasises  the  right  of  all  its  creditors  to  equality  in  die* 
tribution  of  its  assets,  as  against  all  other  creditors  who  had  not  acquired 
superior  right  prior  to  known  insolvency.  In  the  application  of  principle* 
illustrated  by  this  statute,  ought  the  fact  that  the  insolvent  coiporatio* 
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nbwqiiently  mads  no  gmenl  Msignmentt  iuid  made,  in  eflbot,  only  mort^ 
gagM  ooDTeying  all  of  its  property,  ai^  from  the  papers  oertified  by  the 
eonrt  of  oi^  appeals,  appears  to  hare  been  the  ease,  to  affeot  tha  righte 
of  partieat  The  mortgages^  if  snsmined,  would  gtTe  preferenoes  as  fully 
aa  would  absolute  ooaveyanoes,  and  all  of  the  corporate  property,  if  not 
more  than  sufficient  to  pay  the  preferred  claims,  would  pass  from  the  oor^ 
poration  as  fully  as  it  would  by  subsequent  assignment.  These  statutes 
have  been  referred  to^  not  because  any  of  them,  in  terms,  declare  the  law 
applicable  to  the  questions  propounded,  but  becanse  they  indicate  the  trend 
of  legislation  on  some  esseutial  matters  involved  in  the  questions,  and 
tend  to  support  the  proposition,  through  analogies,  that  the  assets  of  an 
insdyent  corporation,  which  has  ceased  to  carry  on  business,  and  does  not 
intend  to  resume,  is  a  fund  from  which  all  creditors  not  secured  by  valid 
liens  existing  before  the  condition  was  fixed  have  the  right  to  be  paid  on* 
terms  of  perfect  equality.  If  such  a  fund  be  a  trust  fund,  then  the  assets 
of  a  corporation  so  circumstanced  are  trust  funds,  and  those  whose  right 
and  duty  it  is  to  administer  such  a  fund  are  trustees.  We  have  seen  that 
•ooh  corporations  as  the  hardware  company,  in  England  and  in  this  state^ 
have  not  the  same  powers  in  reference  to  property  owned  by  them  for  cor* 
porate  purposes  as  have  natural  persons,  tnd  that  in  this  state  there  is  n» 
statute,  expressly  or  by  necessary  implication,  conferring  on  such  corpora- 
tions power  to  make  preferential  mortgages  or  like  conveyances,  when  in  th* 
aondition  assumed  in  the  questions  propounded;  and  the  question  arises 
whether,  under  the  general  principles  of  law  or  equity  applicable  to  such  a 
condition,  such  a  power  exists.  No  English  decision  has  been  furofished  in 
which  the  qaestious  involved  arose  or  were  discussed;  and  it  is  probably 
true  that  the  laws  of  that  country  in  regard  to  insolvent  corporations  and 
persons  have  been  such,  for  three  centuries  past,  that  no  claim  would  bo 
made  in  the  courts  of  that  country  that  such  conveyances  as  the  questions 
submitted  refer  to  were  valid  against  other  creditors.  We  take  it  for 
granted  that  all  English  courts,  under  the  laws  of  that  country^  would  bold 
all  such  attempted  preferences  unauthorised  and  illegal,  when  made  by  an 
insolvent  corporation  circumstanced  as  was  the  hardware  company,  and 
therefore  seek  no  further  authority  from  that  souroe.  It  would  be  a  uselesa 
Mnsumption  of  time  to  review  the  many  American  decisions  bearing  on  tho 
questions  submitted,  for  it  must  be  conceded  that  they  are  dearly  in  conflict^ 
and  that  on  each  side  of  the  question  may  be  found  many  decisions  mado 
by  courts  eminent  for  learning  and  conservatism;  but  reference  will  be  made 
to  a  sufficient  number  of  each  side  of  the  question  to  show  the  grounds  ms 
which  these  conflicting  decisions  rest." 

The  court  then  cited  and  considered  numerous  decisions  of  tho  state  and 
national  courts  and  summarised  the  conclusions  sustained  by  them  as  fol- 
lows: ''The  line  of  decisions  first  referred  to^  in  substance,  holds  that 
Insolvent  corporations,  even  thongh  they  have  ceased  to  do  business,  have 
the  same  power  to  give  preferences  as  have  natural  persons,  on  the  theory 
that  unlcBs  their  charters  forbid  this,  it  is  an  implied  power;  but  this  seemn 
indefensible  under  the  rules  applicable  to  the  construction  of  charters  such- 
as  may  be  granted  to  private  corporations  under  the  general  laws  in  forco 
in  this  state.  The  power  is  not  expressly  given,  and  it  cannot  be  implied,. 
lor  it  is  not  necessary  to  the  accomplishment  of  any  purpose  for  which  sucb> 
eorporations  may  be  created.  While  such  a  corporation  is  carrying  on  ita 
business  U  has  power  to  buy  on  credit  such  property  as  to  secure  such  ser* 
▼ices  or  funds  as  may  be  reasonably  necessary  for  the  transaction  of  it» 
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Itgitimat*  bosineM^  and,  to  Mcaro  indebtednaM  that  ioonrred,  may  givm 
nortgagM  or  other  Mourity,  and  thai  gire  preforenceip  although  in  faot. 
Insolvent.  The  ezerciae  of  anoh  a  power  may  often  be,  not  only  beneficial, 
but  neceaaary  for  the  oontinaanoe  or  prosperity  of  the  bniinen;  but  no  snob 
oeoesaity  can  exist  where  the  business  has  been  abandoned.  Self-interea^. 
trhtle  the  bnsinesa  is  honestly  earried  on,  will  ordinarily  bo  anffioient  t» 
fire  vent  abuse  of  what  is  then  a  right;  but  where  the  business  has  oeasedp 
«n  aooouut  of  inaoivenoy,  stockholders  have  no  further  beneficial  interesi 
in  theoorporate  assets,  and  they  have  no  right  or  power,  directly  or  throngb 
the  managing  officers,  through  preferences,  in  effect^  to  pay  or  secure  somo 
•of  the  creditors  at  the  expense  of  others,  if  the  law  be  that  the  assets  of  an 
Insolvent  corporation,  that  has  ceased  business,  with  no  inteut  ever  t* 
fesume,  are  a  fund  held  in  trust  for  creditors,  for  in  such  a  fund  all  cred* 
iters  have  equality  of  right,  unless,  prior  to  the  condition  which  gives  that^ 
«ne  or  more  have  acquired  right  to  priority.  The  second  class  of  oass0 
to  which  reference  has  been  made  seems  conclusively  to  establish  the  prop* 
osition  that  the  assets  of  a  private  oorporation  circumstanced  as  was 
the  hardware  company  at  the  time  its  directors  attempted  to  give  prefer-^ 
onces  are  a  tmst  fund  held  for  the  benefit  of  ereditors-*a  fund  which 
they  have  the  right  to  have  converted  into  money,  and  that  distributed 
simong  them  ratably."  The  final  conclusion  of  the  court  was  expressed  aa 
iollows:  "In  so  far  as  the  righta  of  creditors  of  insolvent  oorporationa 
«re  ooncenied  there  exists  no  good  reason  for  making  any  distinction  be- 
tween unpaid  subscriptions  for  stock  and  other  corporate  assets;  for  each 
belong  to  the  fund  from  which  oreditors  are  entitled  to  bo  paid.  Aa  wo 
have  before  seen,  in  so  far  as  the  rights  of  creditors  are  concerned,  the  coo* 
eeqnenoes  of  technical  dissolution  occur  when  the  corporation  is  in  the  con- 
dition set  forth  in  the  questions  propounded,  and  in  addition  to  the  authori- 
ties cited  on  that  point  the  following  are  now  added:  Orahotm  v.  LaCrotm 
eCe.  By.  Go.,  102  U.  S.  161;  26  L.  ed.  Ill;  Wabash  etc  Ry.  Oo.  r.  Ham,  114 
U.  &  587;  Cforey  t.  Wadnoorth,  99  Ala.  68;  42  Am.  St  Bep.  29.  We  feel 
safe  in  declaring  that  when  a  corporation's  assets  are  insufficient  for  the 
payment  of  its  debts,  and  it  has  ceased  to  do  business,  or  has  taken,  or  ii 
in  the  act  of  taking,  a  step  which  will  practically  iaoapaoitate  it  for  con- 
ducting  the  corporate  enterprise  with  reasonable  prospect  of  success,  or  ita 
embarrassments  are  snch  that  an  early  suspension  and  failure  must  ensns^ 
then  such  corporation  must  be  pronounced  insolvent.'  The  case  made  bj 
the  questions  propounded  bring  it  dearly  within  so  much  of  the  rule  thus 
•tated  as  may  be  safely  adopted,  and  it  is  not  now  necessary  to  inquire 
whether  other  parts  should  be  qualified*  The  oondition  of  the  corporation 
eet  forth  in  the  questions  propounded,  under  the  long-reoogniied  mlea  of 
equity,  conferred  upon  every  unsecured  creditor  of  the  oorporation  the 
right  to  a  ratable  share  of  the  proceeds  of  all  the  assets  of  the  corporis 
t'^^n,  not  subject  to  priorities  lawfully  existing  when  this  condition  arosei 
«nd  we  therefore  answer  that  neither  the  stockholders  nor  the  directors  of 
the  insolvent  corporation  had  lawful  power,  under  the  facts  stated,  to  make 
•  preferential  deed  of  trust,  whereby  any  ereditor,  whether  a  stookholdei; 
director,  or  other  officer  of  the  oorporation,  or  not,  could  acquire  a  prefetw 
«nce,  and  that  the  attempted  preference  would  be  invalid  aa  to  other  oredit- 
4Mrsof  the  corporation." 

There  can  be  no  doubt  that  the  doctrine  that  a  oorporation  when  insolvent 
cannot  prefer  any  of  its  creditors  is  gaining  ground  and  finding  support  in  the 
decij^ious  of  some  of  the  oourts  whers^  nntil  recently,  there  was  snbstantial 
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h«rmpqy,  Imt  it  ia  aol  gaining  ground  m  nn^idly  m  iti  ndharanti  are  will* 
ing  to  belinre.  Xh«y  nHj  on  general  ozpreieiont  f onnd  in  opiniooe  eon- 
•idoring  preforenoee  in  faror  of  directors  and  other  offioera.  Thna  Judge 
Xhompaottv  al  aeotion  6492  of  hia  work  on  Corporationa,  eitea^  in  anpport  of 
Ua  Tiewa,  caaea  from  Alabama,  Ulinoia,  Michigan,  New  York,  Bhode  laland, 
and  Weat  Virginia,  which^  on  examination,  will  be  fonad  either  to  conaid- 
or  only  preferenoea  in  favor  of  offioera,  or  to  apply  apeoial  atatutory  pro- 
▼iaions,  and  other  deoiaioua  from  four  of  thoae  atatea  affirm  that,  with 
leepect  to  oreditora,  who  are  not  alao  ita  offioenb  <ui  inaolTont  ooq^atioa 
may  prefer  one  oreditor*  or  olaaa  of  oreditora,  to  the  aame  extent  aa  a  nat- 
nral  peraon:  Warren  ▼.  Fini  NaL  Bank,  149  UL  291;  Olover  ▼.  Lee,  140  IlL 
102;  Kendaa  t.  Bishnp,  76  Mioh.  634;  Town  ▼.  Bank^flUwer  Bakin,  2  Dong. 
630;  Coais  r.  McDonald,  99  N.  T.  78;  Sweeney  ▼.  Cfreat  8.  Oo„  30  W.  Va. 
478;  8  Am.  St.  Rep.  88;  Pyloe  r.  Furnilure  Co.,  80  W.  Va.  128. 

PrtferenoeM  of  Sioekholdere,— -The  exoeptiona  to  the  general  mle  ariae  in 
oaiea  of  preferenoea  made  to  ereditors  who  are  offioera  or  atookholdera  of  the 
oorporation,  and  who  are  thenueWea  either  in  anch  a  poaition  aa  to  haTO 
apeoial  knowledge  of  the  affaire  of  the  oorporation,  and  are  thereby  afforded 
apecial  opportunitiea  to  take  adTantage  of  their  knowledge  of  ita  embar* 
taaaed  condition,  or  who  aa  atookholdera  are  under  an  obligation  to  oontrib* 
«te  to  the  payment  of  ite  debta.  A  atockholder  doea  not,  except  in  the 
oxeroiae  of  hia  right  to  partioipate  in  the  aelection  of  ita  officera,  haTO  any 
oontrol  over  a  corporation  not  equally  open  to  ite  creditora,  nor  ia  he  ordi* 
imrily  forbidden  to  do  buaineaa  with  it  on  the  aame  oonditiona  open  to  per- 
eona  who  are  not  atookholdera.  If  he  beoomee  a  ereditor  he  haa  the  aame 
right  to  receive  payment  and  the  aame  meana  of  redreaa  in  caae  it  is  not 
made  aa  have  other  creditora.  A  preference  by  the  corporation  in  hia  f aror  !■ 
▼alid  to  the  aame  extent  aa  if  he  were  not  a  atockholder:  LexhffUm  Ufa  He, 
Ine,  Co.  V.  Page,  17  B.  Men.  412;  66  Am.  Dec  166;  Bekhwald  ▼.  Oommereiai 
H.  Co.,  106  IlL  439;  WhUweU  ▼.  Warner,  20  Vt.  425;  Lexington  Life  Ine. 
Co*.  V.  Bichardson,  7  B.  Men.  412;  66  Am.  Dea  165^  except  under  apecial 
eironmatancea  bringing  him  within  the  principle  of  the  caaea  refuaing  to 
permit  each  preferencea  in  favor  of  direotora,  aa  where  he  ia  alao  a  director, 
or  ia  a  sole  stockholder,  or  hia  poeition  haa  been  anch  aa  to  give  him  apecial 
information  not  usually  poaseaaed  by  atockholdera  and  to  impoae  upon  kiaa 
dntiea  with  the  diacharge  of  which  hia  receiving  a  preference  ia  inconaiateni 
Swepeon  y.  Hhxhange  Bank,  9  Lea,  713;  Boon  ▼.  Wmn,  98  Mc  603. 

Frrferencea  qf  Direeiore  and  Other  OJEoera.— Direotora  of  a  oorporatioi^ 
unlike  its  stockholdera,  are  ita  managera,  and,  in  ao  far  aa  they  undertake 
to  prefer  themselvea,  aaaome  to  repreaent  intereata  which  are  necessarily 
conflicting.  There  is  no  doubt  that  an  agent  ia  not  anthorixed  to  act  for 
hia  principal  and  for  himaelf  at  the  aame  tima^  and  that  thia  rule,  applied  to 
the  law  of  oorporationa,  disqualifiee  a  direotor  from  voting  in  a  matter  in 
which  he  ia  personally  interested,  and  makee  any  order  or  resolution,  to  the 
•earrying  of  which  hia  vote  waa  neceasary,  void,  for  the  reaaon  that  aa  such 
▼ote  cannot  be  counted,  the  order  or  resolution  should  be  regarded  aa  loatt 
Note  to  Beach  v.  MOler,  17  Am.  St.  Rep.  300;  Smith  ▼.  Loe  AngeUa  L  S 
L.  C.  Co.,  78  CaL  289;  12  Am.  St.  Rep.  68;  Bewnetit  v.  8k  Louie  C.  B.  Co., 
19  Mo.  App.  349;  WardeU  v.  Unkm  P.  Co.,  103  U.  a  661;  Chamberlain  r. 
Pacific  W.  9.  0.  Co.,  64  Cal.  103;  Thomae^.  BrownevOUB.  Co.,  109  U.  S.  622. 
This  rule  diaposea  of  all  attempted  preferenoea  to  which  the  vote  of  a  pro* 
lerre«l  director  waa  neceaaary.  There  ia  notion  the  other  hand,  an^y  abao* 
Am.  9r.  Bxp^  Vol.  XLV.— 6S 
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lota  disqnalificatton  of  a  director  to  oontraot  or  othenriM  daftl  with  hia 
corporation,  and  oontracta  and  other  transaotiona  between  him  and  it 
which  hia  vote  waa  not  necessary  to  sanction  are  generally  enforcoabla  both 
by  him  and  by  it:  LiUU  Bock  eic  Co.  y.  Page,  85  Ark.  304;  BtieU  y.  Buck* 
iKgham,  Itf  Iowa,  284;  85  Am.  Dec.  516;  Ashhursfs  Appeal,  60  Pa.  St  200; 
DtaneY.  Hodge,  35  Minn.  146;  59  Am.  Rep.  321;  Beach  r.  MiUer,  130  UL 
162;  17  Am.  St.  Rep.  291;  OairreU  v.  Burlington  P.  Co.,  70  Iowa,  697;  69 
Am.  Rep.  461;  Twin  L.  Co.  y.  Marhury,  91  U.  S.  587.    When,  in  the  ordi- 
nary course  of  business,  money  becomes  due  to  him,  the  corporation  haa 
a  right  to  make,  and  he  to  receive,  payment  thereof:  H<A  y.  Bennett,  140 
Mass.   437,   and  in  default  of  such  payment  he  may  prosecuto  appropri* 
ato  remedies  to  coerce  it,  and  may  thereby  acquire  valid  liens  by  attach- 
ment,  judgment,  or  execution:  HaUam  y.  Indlanola  Hotel  Co,,  56  Iowa,  178. 
When,  however,  the  corporation  becomes  insolvent,  or  its  directors,  if 
lairly  attentive  to  their  business,  must  know  that  it  is  in  failing  eiroum- 
atances^  and  that  any  payment  made,  or  transfer  or  security  given,  to  one 
of  their  number  will  probably  result  in  preferring  him  to  the  prejudice  of 
the  other  creditors,  the  right  of  tha  director  to  deal  with  the  oorporatioB 
becomes  questionable.     All  the  directors  are,  nnder  such  circumstances^  ia 
moat  of  the  states,  treated  as  trustees  of  the  creditors  of  the  corporation  and 
aasuoh  prohibited  from  receiving  any  preference  which  will  give  them  any 
advantage  over  their  fellow-creditors.    There  are,  indeed,  decisions  which 
place  the  right  of  a  director  of  an  insolvent  corporation  to  receive  and  retein 
preferences  on  the  ground  of  his  good  faith,  and,  where  that  cannot  be  denied, 
the  preference  is  permitted  to  stand:  OarraU  y.  BurUngton  P.  Co.,  70  Iowa» 
dffl;  59  Am.  Rep.  461 ;  Warfield  v.  Marshall  County  C.  Co.,  72  Iowa,  666;  2  Am. 
St.  Rep.  263;  Foster  r.  MuOanpky  Planing  MUl  Co.,  92  Mo.  79.     Where  thia 
mle  prevails  the  doctrine  that  the  directors  are-  trustees  of  the  creditors, 
and,  as  such,  incompetent  to  act  otherwise  than  for  the  equal  benefit  of  all 
tha  creditors  ia  denied,  and  preferences  and  other  transactions  are  sustained, 
in  the  absence  of  bad  faith  or  an  intent  to  delay  or  defraud  the  other  cred- 
itors: BueU  y.  Buckingham,  16  Iowa,  284;  85  Am.  Deo.  516;  Bank  of  Mot^ 
Weal  y.  PoUm  Salt  etc  Co.,  90  Mich.  345;  Hills  v.  Furniture  Co.,  23  Fed.  Rep» 
434;  Smith  v.  Skeai-y,  47  Conn.  54;  Central  etc  Co.  y.  Claghorn,  I  Spear  Eq. 
545;  Planters*  Bank  v.  WhUtk,  78  Va.  737;  Brown  v.  Cfrand  Rapids  etc  Frn^ 
future  Co,,  58  Fed.  Rep.  280.    It  is  manifest  that  actual  bad  faith  can  rarely 
ba  proved  in  preferences  of  thia  class,  unless,  as  a  matter  of  law,  a  director 
of  an  insolvent  corporation  must  be  adjudged  to  act  in  bad  faith  whenever 
he  reoeivaa  a  preference  which  must  result  in  the  payment  of  his  claims  to 
the  exclusion  of  others  equally  just  and  valid,  and  that  the  only  sound  pub- 
lic policy  upon  this  question  is  one  which  will  not  tempt  him  or  his  fellow- 
directors  to  act  when  the  intereste  involved  are  necessarily  conflicting.    Tha 
rnle  now  recogniaed  by  a  decided  preponderance  of  the  authorities,  with  tho 
reasons  for  ite  adoption,  was  thus  stated  in  Bosebloom  v.  Whittaker,  132  IlL 
87:  "So  long  as  a  corporation  remains  solvent  ite  directors  may,  with  th* 
knowledge  of  the  stockholders,  deal  with  the  corporation,  loan  it  money^ 
take  security,  and  buy  property  of  it,  the  same  as  a  stranger.    During  tha 
solvency  of  the  corporation  the  directors  are  the  agento  or  trustees  of  tha 
stockholders,  and  owe  no  duties  or  obligations  to  others,  bnt^  tha  insteni 
tha  corporation  becomes  insolvent,  their  relations  and  duties  become  materi- 
ally changed.    The  assete  of  the  corporation  then  become  a  trust  fund  for  tha 
payment  of  ite  creditors,  and  the  directors  can  no  longer  deal  with  them  for 
their  own  advantage,  or  ia  aaoh  way  aa  to  gain  advantage  for  thamaalyas 
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•▼er  other  oreditorii  They  are  then  within  the  scope  of  that  wise  and 
equitable  rule  adopted  by  coitrte  of  equity  for  the  protection  of  eutuU  quiB 
%nui  or  beneficiaries,  which  prohibits  trustees  and  persons  standing  in  sim^ 
ilar  fiduciary  relations  to  exercise  their  powers  or  manage  or  appropriate 
the  property  of  which  they  have  control  for  their  own  pcufit  or  einolumenl^ 
or,  as  it  is  sometimes  expressed,  shall  not  take  tdvantage  of  their  situation 
to  obtain  any  personal  beuefit  to  themselves  at  the  expense  of  the  cestui  gu$ 

If  a  payment  is  made  or  a  security  giren  to  a  director  when  the  corpora* 
tion  is  solvent  its  subsequent  insolvency  cannot  operate  retroactively  so 
as  to  defeat  the  seonrity  or  preclude  him  from  taking  the  measures  necea- 
sary  to  make  it  effective:  Alullanphy  Bank  v.  SchoU^  135  111,  655;  25  Am.  St 
Rep.  401.     When  a  corporation  has  become  insolvent  every  director  mnst^ 
as  a  general  rale,  be  chargeable  with  notice  of  snch  insolvency,  either 
because  he  actually  has  such  notice  or  becauae  his  failure  to  have  it  cannot 
exist  without  his  being  negligent  in  the  discharge  of  the  duties  of  his  office. 
The  yery  fact  that  he  has  taken  special  measures  to  secnre  himself  is  indica- 
tive of  his  knowledge  of  the  necessity  of  security.    The  nsual  rule  of 
allowing  a  race  between  creditors,  and  of  rewarding  the  meet  diligent  by 
permitting  him  to  retain  the  fruits  of  his  diligence,  cannot  fairly  be  applied 
between  creditors,  some  of  whom  are  directors  or  managing  officers  of  » 
oorporation  and  others  of  whom  are  not     The  early  start  which  the  special 
knowledge  of  the  director  would  permit  and  incite  him  to  make  will  bnt 
rarely  fail  to  enable  him  to  distance  all  competitors.    The  only  just  and 
equitable  rule,  therefore,  is  one  which  will  wrest  from  him  the  fruits  of 
every  form  of  device  by  which  a  preference  may  be  sought,  whether  it  be 
payment^  security,  assignment  or  by  judicial  proceedings  taken  by  hinv 
whether  actively  aided  or  not  by  his  fellow-directors:  Throop  r.  Hatch  ete^ 
Co.,  125  K.  Y.  630;  Carey  v.  Wadsworth,  99  AU.  68;  42  Am.  St  Rep.  29; 
Beach  V.  MilUr,  130  111.  162;  17  Am.  St  Rep.  291;  Olney  v.  Conantcui  Land 
Co.,  16  R.  L  697;  27  Am.  St  Rep.  767;  Hill  v.  Pioneer  Lumber  Co.,  118 
N.  C.  173;  87  Am.  St  Rep.  621;  AdarM  v.  Kehhr  Milling  Co,,  36  Fed.  Rep. 
433;  Atwaier  v.  American  etc  Bank,  40  111.  App.  501;  Lowry  Banking  Co.  v. 
Empire  Lumber  Co.,  91  Ga.  624;  Kankakee  Woolen  WU  Co,  v.  Kampe,  38  Mo. 
App.  229;   WiiliamB  v.  Jones,  23  Mo.  App.  132;  LippineoU  v.  Shaw  Carriage 
Co.,  25  Fed.  Rep.  577;  ConeolidaUd  Tank  Line  Co.  v.  Raneae  City  Varnish 
Co.p  45  Fed.  Rep.  7;  Haywood  v.  Liiwoln  L.  (^,  64  Wis.  639;  Bwemey  t. 
Qrape  Sttgar  Co.,  30  W.  Va.  443;  8  Am.  St  Rep.  88;  Howe  v.  8a$^ord  etc 
Co.,  44  Fed.  Rep.  231;  Smith  v.  Hopkins,  10  Wash.  77;  Bradley  v.  Farwell^ 
1  Holmes,  433;  Richards  v.  New  Hampshire  Ins.  Co.,  43  K.  H.  263;  Clay  t. 
Towle,  78  Me.  86;  Smith  v.  Putnam,  61  K.  H.  632;  Hays  v.  Citizens*  BanK 
61  Kan.  635;  Koehler  v.  Black  River  etc  Co.,  2  Black,  715;  Cwbett  v.  Wood- 
ward^  6  Saw.  403;  Hopkins*  Appeal,  90  Pa.  St  69;  StraUon  r.  Allen,  16  K.  J. 
Bq.  229;  Oibeon  v.  Trowbridge  Furniturt  Cc,  96  Ala.  857:  Ooodyear  Rubber 
Cbw  T.  ScoU  Gx,  96  Ala.  489)  Lamb  r.  Ced4  86  W.  Vtu  888|  LambY.  Prn^ 
mU;  88  W.  Va.  668. 
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State  v.  Flanaoaf. 

[88  Wbt  Vntonnif  08.] 
8ali^  Whkbb  OmcBD  ]£adb— Iktoxioatino  Liquors. — ^A  nl«  of  IbIokI* 

oftting  liquor,  ordered  by  express,  is  complete,  and  luroperty  posses  to 
fhe  pnrchaser,  when  the  liquor  is  delivered  to  an  express  agent  for 
transportation,  and  not  when  it  is  rooeired  of  tho  express  agent  by  tho 
purchaser. 
Bale,  Wmkrb  Dbemed  Madb^Intoxioatino  Liquoss — iMDicmNT  ioe 
Rbtailino  Without  LiOKMas. — ^A  licensed  wholesale  liquor  dealer* 
doing  business  as  such  in  one  county,  is  not  liable  to  indictmont  ia 
another  county  for  retailing  liquors  therein  without  a  license,  where  ho 
shipped  by  express,  0.  O.  D.,  to  a  person  in  the  latter  county,  a  pack- 
age of  whiskey,  as  per  his  order  by  postal-card,  sent  through  tho  mail, 
and  which  was  received  in  the  former  oonnty.  Such  facta  ahow  thoi 
the  sale  was  made  in  the  former  county  and  not  in  tho  latte. 

T.  S,  Riley,  attorney  general^  for  the  state. 

John  BasseUy  for  the  appellee. 

*'  English,  P.  At  the  November  term  In  the  year  1890 
W.  H.  Flannagan  was  indicted  in  the  circuit  court  of  Dod* 
dridge  county  for  unlawfully  selling  spirituous  liquors  in  said 
county  ^^  without  having  obtained  a  license  therefor,  as 
required  by  law.  A  motion  was  made  to  quash  the  indict- 
ment, which  was  overruled.  The  plea  of  not  guilty  was  in* 
terposed.  Issue  was  joined  thereon,  and  the  matters  arising 
thereon  were  submitted  to  a  jury,  which  resulted  in  a  ver* 
diet  of  *'not  guilty,''  whereupon  the  attorney  for  the  state 
moved  the  court  to  set' aside  the  verdict  of  the  jury  and  grant 
the  state  a  new  trial,  because  said  verdict  was  contrary  to 
{he  law  and  evidence,  which  motion  was  overruled|  and  thm 
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•tate  excepted  and  tendered  three  bills  of  exeeptfone,  whieh 
were  signed,  sealed,  and  saved  to  it,  and  made  a  part  of  the 
record  in  the  oause. 

The  facts  upon  which  said  indictment  was  predicated,  and 
about  which  there  appears  to  be  no  controversy,  are  set  out 
m  said  first  bill  of  exceptions  as  follows: 

""On  the  inh  day  of  September,  1890,  H.  MeCally,  a  resi- 
dent of  West  Union,  Doddridge  county,  W,  Va.,  mailed  to 
the  defendant,  W.  H.  Flanagan,  a  duly  licensed  wholesale 
and  retail  dealer  in  spirituous  liquors  at  Parkersburg,  Wood 
county,  W.  Va.,  not  licensed  in  said  Doddridge  county,  a 
written  order  or  postal-card  to  send  him  (McCally)  one-half 
gallon  of  whiskey,  collect  on  delivery;  that  said  defendant 
received  said  order  and  caused  said  spirituous  liquors  so 
ordered  to  be  packed  and  delivered  to  the  express  agent  at 
Parkersburg,  with  instructions  to  express  same  to  the  said 
McCally  at  West  Union,  C.  0.  D.,  or  collect  on  delivery,  to 
West  Union;  that  the  same  was  so  expressed  and  received  by 
•aid  McCally  at  West  Union  from  the  express  agent,  B.  H. 
Maulsby,  and  that  said  agent  returned  the  price  of  said 
liquor— one  dollar  and  fifty  cents — paid  by  the  said  McCally 
to  the  said  agent  at  West  Union,  Doddridge  county,  to  the 
said  defendant  at  Parkersburg;  and  that  he  received  the 
same — which  were  all  the  facts  shown  in  evidence  to  the  jury 
on  said  trial,  and  thereupon  the  prosecuting  attorney  of  Dod- 
dridge county  moved  the  court  to  instruct  the  jury  that, 
under  the  state  of  facts  above  detailed,  reciting  them,  if  they 
believed  them  beyond  all  reasonable  doubt,  they  must  find 
the  defendant  guilty  as  charged  in  the  indictment;  but  the 
court  refused  to  give  said  instruction,  and  the  state  excepted, 
and  thereupon  the  ^*  defendant  asked  the  court  to  instruct 
the  jury  that,  if  they  found  from  the  evidence  the  facts  above 
detailed,  they  should  find  for  the  defendant,  to  the  giving  of 
which  instruction  the  state  by  its  attorney  objected,  but  the 
court  overruled  said  objection,  and  gave  said  instruction, 
and  the  state  excepted;  and,  the  jury  having  found  a  verdict 
for  the  defendant,  the  attorney  for  the  state  moved  to  set 
aside  the  verdict  because  the  same  was  contrary  to  the  law 
and  the  evidence,  which  motion  was  overruled,  judgment 
was  rendered  upon  the  verdict,  and  the  state  applied  for  and 
obtained  this  writ  of  error."  .■% 

The  action  of  the  court  with  reference  to  said  instructions 
and  upon  said  motion  to  set  aside  the  verdict  of  the  jury  is 
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assigned  and  relied  upon  as  error.  In  order  to  reaoh  a 
correct  conclusion  in  this  case,  it  is  necessary  to  determine 
where  this  sale  was  made.  The  defendant  is  charged  with 
selling  spirituous  liquors  in  the  county  of  Doddridge  without 
a  license;  and,  if  the  proof  shows  the  sale  to  have  been  made 
in  the  county  of  Wood,  he  is  not  guilty  of  the  offense  charged, 
and  should  have  been  acquitted.  This  indictment  does  not 
charge  the  defendant  with  soliciting  orders  for  whiskey  in 
Doddridge  county,  and,  if  it  did,  the  charge  would  not  be  sus- 
tained by  the  proof.  It  merely  charges  an  unlawful  selling 
without  a  license  in  the  county  of  Doddridge. 

The  order  for  the  whiskey  was  sent  by  postal-card  through 
the  mail.  The  knowledge  that  the  whiskey  was  desired  was 
communicated  to  tiie  defendant,  Flanagan,  by  the  postal-card 
after  it  was  taken  from  the  postoffice  in  Wood  county.  He 
then  received  the  order  in  Wood  county,  and  complied  with 
it  in  Wood  county  by  packing  the  whiskey  and  delivering 
the  same  to  the  express  agent  in  said  county.  It  is  true  the 
package  was  sent  C.  0.  D.,  but  that  only  authorized  the 
express  agent  to  receive  the  purchase  money  on  delivering 
the  package.  The  postal-card  directed  the  package  to  be 
sent  by  express,  C.  0.  D.,  and  the  defendant,  Flanagan,  in 
pursuance  of  this  request,  delivered  the  same  to  the  express 
agent,  who  acted  in  a  dual  capacity,  to  wit,  as  the  agent  of 
McCally,  the  consignee,  in  receiving  and  carrying  the  pack* 
age  to  its  destination,  ^*  and  as  the  agent  of  Flanagan,  the 
consignor,  in  collecting  the  purchase  money. 

In  the  case  of  Oarbracht  v.  Commonwealth^  96  Pa.  St.  449, 
42  Am.  Rep.  550,  which  is  cited  by  Judge  Green  in  the  case 
of  State  V.  HugheSy  22  W.  Va.  755,  the  facts  were  very  similar 
to  those  in  the  case  we  are  considering.  A  party  was  indicted 
for  selling  liquor  without  a  license.  The  defendant  was  the 
agent  of  a  wholesale  dealer  in  liquors,  who  was  doing  busi« 
aess  in  the  city  of  Erie,  and  as  such  took  orders  for  liquors 
from  parties  residing  in  Mercer  county;  and  it  was  held  in 
that  case  that  ^the  place  of  sale  is  the  point  at  which  goods 
ordered  are  set  apart  and  delivered  to  the  purchaser,  or  to  a 
common  carrier,  who,  for  the  purpose  of  delivery,  represents 
him*';  and  that,  under  the  circumstances,  the  sale  was  made 
in  the  city  of  Erie,  and  not  in  Mercer  county.  Again,  in  the 
case  of  Pilgreen  ^^^State^  71  Ala.  868,  where  whiskey  was 
shipped  from  Oalera  to  Columbiana,  C.  0.  D.,  the  court  held 
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the  place  of  sale  to  be  Calera,  the  beginning  of  the  route. 
The  court  said: 

^'All  the  dealings  between  the  buyer  and  the  seller  were  at 
Calera.  There  the  offer  of  the  buyer  was  received,  accepted, 
and  acted  upon,  and  there  every  act  was  done  which  it  wto 
intended  the  seller  should  do.  The  general  property  in  this 
thing  sold  there  passed  to  the  buyers  by  the  delivery  to  the 
carrier  of  his  own  appointment,  though  he  could  not  entitle 
himself  to  possession  until  he  paid  the  price  to  the  carrier. 
The  carrier  was  his  agent  to  receive  the  thing  sold  at  Calera, 
and  was  the  agent  to  the  seller  to  receive  the  price.  •  •  •  • 
The  general  property,  however,  passed  to  the  buyer  by  the 
delivery  to  the  express  company  at  Calera.  The  risk  of  the 
loss  then  passed  to  him,  though  there  may  have  remained  in 
the  seller  a  special  property,  and  though  the  buyer  could  not| 
without  payment  of  the  price,  entitle  himself  to  the  absolute 
property  and  to  the  actual  possession." 

The  same  doctrine  is  laid  down  in  the  case  of  Krulder  v. 
Ellison,  47  N.  Y.  36,  7  Am.  Rep.  402,  where  ''  plaintiff,  a  mer- 
chant in  New  York,  received  from  N.  &  T.,  of  Rochester,  an 
order  in  writing  for  certain  goods,  to  be  sent  by  canal.  The 
goods  were  delivered  to  defendant's  common  carriers  upon 
the  ^^  canal,  consigned  to  N.  &  T.,  pursuant  to  the  order. 
The  goods  were  lost  en  route.  It  was  held  that  upon  the 
delivery  to  the  carrier  the  title  passed  absolutely  to  the  con- 
signees, subject  only  to  the  rights  of  stoppage  in  transitu; 
and  the  plaintiff,  the  consignor,  could  not  maintain  an  action 
for  their  loss.** 

In  Benjamin  on  Sales,  section  362,  the  author  says:  "  In 
1803,  in  the  case  of  Dutton  v.  Solomonson,  3  Bos.  &  P.  682,  it 
was  treated  as  already  settled  law  that,  where  a  vendor  deliv* 
ered  goods  to  a  carrier  by  order  of  the  purchaser,  the  appro- 
priation is  determined,  the  delivery  to  the  carrier  is  a  delivery 
to  the  vendee,  and  the  property  vests  immediately." 

This  question  was  before  this  court  in  the  case  of  State  v. 
Hughes,  22  W.  Va.  744,  above  referred  to,  and  it  was  held  in 
that  case  that,  where  orders  for  whiskey  were  solicited  by  the 
defendant,  who  resided  in  Wood  county,  in  the  county  of 
Taylor,  and  the  whiskey  to  fill  these  orders  was  delivered  in 
jugs  to  an  express  agent  in  Wood  county  for  transportation 
to  the  purchaser  in  Taylor  county,  who  received  the  whiskey 
in  Taylor  county,  and  paid  the  express  charges,  and  subse* 
^uently  paid  the  purchase  money  to  one  of  the  firm  in  Taylor 
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eountjy  the  seller  could  not  be  indicted  in  Taylor  county  Cor 
selling  spirituous  liquors  without  license,  as  the  sales  were 
made  in  Wood  county,  when  the  jugs  were  delivered  to  the 
express  agent.  Until  then  there  was  only  an  executory  con* 
tract  for  the  sale  of  the  whiskey,  and  the  sale  became  com* 
plete  and  the  property  in  the  whiskey  was  transferred  to  the 
purchaser,  when  it  was  delivered  to  the  express  agent  for 
transportation,  and  not  when  it  was  received  of  the  express 
agent  by  the  purchaser. 

Other  cases  might  be  cited  to  show  that  this  sale  was  mad# 
in  Wood  county,  but  these  are  regarded  as  sufficient 

In  Wood  county  the  proposition  was  made  to  purchase  the 
whiskey;  it  was  there  accepted;  and  the  goods  were  packed 
and  delivered  to  the  expressman,  the  appointed  agent  of 
McCally,  in  Wood  county;  so  that  every  element  necessary 
to  constitute  a  valid  and  complete  sale  was  present  in  the 
county  of  Wood,  and  all  of  the  elements  were  wanting  in  the 
county  of  Doddridge,  so  far  as  the  defendant,  ^  Flanagan, 
was  concerned.  To  hold  otherwise  would  prevent  a  whole* 
sale  merchant  in  Wheeling,  Parkersburg,  or  Charleston  from 
shipping  liquors  in  response  to  a  letter  or  telegram  from  a 
neighboring  county,  although  he  had  fully  complied  with 
the  law  licensing  him  as  a  wholesale  dealer,  and  would  con> 
fine  his  wholesale  business  almost  exclusively  to  the  limits 
of  his  own  county.  Such  a  construction  does  not,  in  our 
opinion,  accord  with  either  the  letter  or  spirit  of  the  law,  and, 
entertaining  these  views  upon  the  statement  of  facts  presented^ 
our  conclusion  is  that  the  circuit  court  committed  no  error  in 
refusing  to  give  the  instruction  asked  for  by  the  state,  or  in 
giving  the  instruction  asked  for  on  behalf  of  the  defendant,  or 
in  refusing  to  set  aside  the  verdict  and  grant  a  new  trial. 

For  these  reasons  the  judgment  complained  of  must  b^ 
affirmed.  

8ALn~D>uvxRT  TO  Oomcosr  GABRna  as  Passing  Titlb.— If  good* 
art  delivered  to  a  commoa  oanrier  for  transportation  to  the  purchaser  with- 
out any  condition,  inch  delivery  passes  the  title,  althongh  the  purchase 
money  is  afterward  ooUected  by  the  vendor  or  agent  at  the  place  irons 
which  the  goods  were  ordered:  State  v.  Wingfidd,  115  Mo.  428;  87  Am.  S«l 
Hep.  406,  and  note.  A  delivery  of  goods  to  a  carrier  indicated  by  the  ven-^ 
dee  is  a  delivery  to  the  vendee:  See  note  to  Dyer  v.  QretU  Hoirthem  Ry,  Oo^ 
as  Am.  St  Rep.  608. 

Ihtoxioatiko  LiQuoRS—PBOSBonnoif  roB  R8TAn.iN0  Without  Liobkbb- 
^49alb,  G.  O.  D.,  Whbn  Complrtb. — A  licensed  liquor  dealer  who  receives 
■Ik  order  from  a  purchaser  residing  in  another  county,  where  the  dealer  haa 
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no  lioeoM  to  SMid  him  liquor  O.  O.  D.,  and  mo«|^  IIm  €rd«r,  and  deliTem 
the  liquor  to  a  oanier  under  agreemeot  to  ooUeofc  on  deliTory*  eannol  bo 
conviotod  of  aelliag  liquor  without  a  lioenae  in  the  oounty  where  the  pur* 
obaser  reiideii  aa  the  sale  ie  oomplete  on  the  part  of  the  dealer  when  ho 
deliyen  the  liquor  to  the  carrier  at  hie  place  of  bueineatt  OammtmweaUk  ▼» 
Fiemhif,  180  Pk.  St  138;  17  Am.  St  Rep.  788^  e&d  note. 


Davis  v.  Noll 

[88  W»r  VnomiA,  6a.) 

Nkootiabiji  Instbumbxts  OvBRDua — TajLvswuL — SnoiF — Bquttibs.^- 
The  indorsee  of  an  overdue  bill  or  note  takes  it  eubjeot  to  eqnitiea 
growing  out  of  the  transaction  and  existing  at  the  time  of  the  trans* 
fer,  but  not  to  a  setoff  arising  out  of  collateral  and  wholly  independent 
matters;  and  this,  though  the  indorsee  had  notice,  gave  no  oonsidera* 
tion  for.  and  took  the  paper  on  purpose  to  defeat  the  offset 

SBTOfT— Nkootiabli  Instruhknts  OvKRDua. — ^The  right  of  setoff  waa 
unknown  to  the  oommon  law,  but  is  of  modem  stotatory  creation,  and 
is  neither  an  equity  nor  a  lien  recognised  by  the  law  merchant  aa 
attaching  to  a  negotiable  instrument  Hence,  the  bonajide  purchaser 
of  an  overdue  negotiable  note  is  not  required  to  take  notice  of  existing 
setoffs  in  the  absence  of  legislative  enactment 

KaaoTiABLi  Instbdhbnts  Ovbbdui  ark  Hbld  SuBjBor  to  What  Equi* 
TIES. — A  bona  JIde  purchaser  for  value  of  an  overdue  negotiable  instru- 
ment holds  it  subject  only  to  such  equities  as  attach  to  the  note  itself  at 
the  time  of  the  transfer.  He  tokes  it  in  the  same  manner  that  ha 
would  toke  any  other  personal  property. 

Kbootiablb  Instrumbnts  Overdur— Tbansfbb  07,  IX  Fbaud  of  CBBDrr* 
0R8 18  Void  as  to  Sbtoff,  When. — f^egotiable  paper,  like  any  other 
property,  may  be  the  subject  of  fraudulent  transfer,  as  the  law  mer- 
ohant  cannot  protect  a  transaction  mala  fidu  from  the  operation  of 
statutory  law.  Hence,  the  transfer  of  an  overdue  negotiable  note  with 
the  fraudulent  intent  to  delay,  hinder,  or  defraud  the  maker  of  sucb 
note  out  of  a  just  setoff,  is  void  as  to  such  setoff  under  the  laws  of  thia 
stote^  unless  made  to  a  6ofia  fidt  purohaser  for  Talue^  without  notice  of 
such  intent 

Kbgotiablb  Instruiibbts— Transfer  of.  When  Void  ab  to  Bzistuio- 
Cbeditobs. — Bvery  gift  assignment,  or  transfer  of  a  negotiable  instru* 
ment  on  consideration  not  deemed  Taluable  in  law,  is  void  as  to  exists 
ing  creditors  in  the  hands  of  such  donee,  assignee^  or  transferee^  but 
not  in  the  hands  of  a  homa  fide  holder  for  valua, 

H&nry  M.  RiMsellf  for  the  appellant. 

White  &  Allerif  for  the  appellee. 

M  Dbnt,  J.  This  is  a  suit  instituted  by  Qeorge  8.  Davia^ 
the  indorser  of  two  certain  negotiable  promissory  notes^ 
against  M.  F.  Noll,  *^  the  maker,  in  the  circuit  court  of  Ohio 
county.     Defendant  appeared  and  demurred  to  the  declara-^ 
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ration,  which  demurrer  was  overruled.  Two  special  pleas  in 
writing  were  tendered  and  rejected.  NU  debet  was  pleaded^ 
and  an  account  of  an  offset  filed.  On  the  trial  defendant 
offered  to  prove  his  offset,  but  the  court  refused  to  admit  his 
proof  and  gave  judgment  against  him  for  the  full  amount  of 
plaintiff^s  demand. 

From  this  judgment  defendant  obtained  a  writ  of  error  to 
this  court  on  the  following  assignment  of  errors:  1.  The  over^ 
ruling  of  the  demurrer  to  the  declaration;  2.  The  rejection 
of  the  two  special  pleas;  and  3.  The  exclusion  of  the  evi- 
•dence  and  the  overruling  of  the  motion  for  a  new  triaL 

The  first  of  these  assignments  is  not  relied  on  in  the  argu- 
ment and  appears  to  have  been  interposed  as  a  mere  matter 
of  precaution.  The  evidence  tendered  was  not  proper  under 
the  plea  filed,  but  would  have  been  admissible  under  the 
pleas  rejected.  So  the  error  in  this  case,  if  there  is  any^ 
arises  from  the  rejection  of  the  pleas  tendered. 

Plea  No.  1  is,  in  substance,  that  the  notes  sued  on  were 
transferred  to  the  plaintiff  by  A.  €•  Patterson,  the  payee, 
after  maturity,  and,  that  at  the  time  of  such  transfer,  defend* 
ant  held  a  just  offset  against  the  indorser,  which  he  was 
entitled  to  have  allowed  against  such  notes,  and  therefore 
raises  the  question  of  law  included  in  point  2  of  syllabus. 
Smith  V.  Lawson,  18  W.  Va.  213,  41  Am.  Rep.  688,  which  is 
as  follows,  to  wit: 

"  (2)  Query:  If  the  equities,  to  which  such  overdue  note 
is  subject  in  the  hands  of  the  transferee,  are  such  equities  as 
attach  to  the  note  itself,  as  illegality,  or  want  or  failure  of 
oonsideration,  or  a  release  or  payment  only,  or  whether  it 
includes  all  offsets?" 

This  query  has  never  been  answered  in  this  state,  but  is 
an  unsettled  question.  The  matter  of  setoff  appertains  to  the 
remedy,  solely,  and  is  controlled  by  the  law  of  the  forum. 
The  plaintiff,  in  submitting  himself  to  the  jurisdiction,  must 
•be  satisfied  with  such  remedies  as  the  law  affords  to  all  suit- 
ors alike:  1  Daniel  on  Negotiable  Instruments,  sec.  890,  p. 
904.  The  legislature  of  this  state  has  never  passed  any  law 
relating  to  offsets  against  negotiable  notes  specially,  as  has 
been  done  in  other  states;  but  we  are  to  be  governed  ^  in 
the  determination  of  this  question  by  the  common  law  as 
provided  in  article  6,  section  21,  of  the  constitution. 

The  common  law,  declared  by  modern  English  decisions, 
is  that  the  indorsee  of  an  overdue  bill  or  note  takes  it  subjeot 
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to  equities  growing  out  of  the  transaction  and  existing  at  the 
time  of  the  transfer,  not  as  to  a  setoff  arising  out  of  collat- 
eral and  wholly  independent  matters;  and  this  though  the 
indorsee  had  notice,  gave  no  consideration  for,  and  took  the 
paper  on  purpose  to  defeat  the  offset.  This  is  now  held  to  be 
a  fixed  principle  of  commercial  law,  although  several  of  the 
states  repudiate  the  doctrine  and  allow  offsets  to  be  pleaded 
which  existed  at  the  time,  but  not  those  procured  after  the 
transfer:  1  Daniel  on  Negotiable  Instruments,  sec.  725;  2 
Daniel  on  Negotiable  Instruments,  sees.  1435  a,  1436. 

According  to  the  uniform  decisions  and  leanings  of  the 
courts  of  this  state  and  Virginia  we  cannot  do  otherwise 
than  accept  the  decisions  of  the  English  courts  as  declara« 
tive  of  the  common  law  and  hence  the  law  of  this  state,  except 
in  so  far  as  modified  by  statute.  In  the  case  of  Davis  ▼• 
MiUeVf  14  Gratt.  1,  it  is  held  **  that  the  law  merchant,  which 
is  part  of  our  law,  has  made  certain  paper  negotiable.  The 
payee,  or  person  legally  entitled  to  it,  may  pass  the  legal  title 
to  another,  and  the  title  of  that  other  is  just  as  perfect  as  if 
he  had  been  the  original  payee,  or  just  as  perfect  as  would  be 
his  title  to  any  other  kind  of  property  legally  transferred  to 
him."  After  maturity  and  dishonor  it  is  still  negotiable, 
but  the  transferee  takes  it  subject  to  such  equities  as  attach 
to  the  note  itself,  in  the  same  manner  as  he  would  take  any 
other  personal  property.  The  right  of  offset  being  of  modern 
statutory  creation  is  neither  an  equity  nor  lien  recognized  by 
the  law  merchant  as  attaching  to  a  negotiable  instrument; 
and  therefore  the  bona  fide  purchaser  of  an  overdue  negotia- 
ble note  is  not  required  to  take  notice  of  existing  offsets,  in 
the  absence  of  legislative  enactment.  The  legislature  of  this 
state  has  remained  silent  on  this  subject,  except  in  so  far  as 
it  has  actually  excepted  negotiable  paper  from  the  operation 
of  the  provisions  of  section  4,  chapter  126,  of  the  code,  in 
relation  to  non-negotiable  paper,  thus  refusing  to  place  com- 
mercial paper  on  the  same  footing,  so  far  as  the  right  ** 
to  offset  is  concerned,  with  non-negotiable  paper,  which  by 
this  section  was  made  more  nearly  to  approach  negotiable 
paper.  It  is  not  the  province  of  judicial  bodies  to  change, 
but  only  declare,  what  the  law  is;  and,  this  being  the  sole 
question  presented  by  plea  No.  1,  the  circuit  court  could  not 
do  otherwise  than  reject  it 

Plea  No.  2  in  substance  alleges  that. the  plaintiff  and 
A.  C.  Patterson  combined  and  confederated  together  to  de- 
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fraud  the  defendant  out  of  the  amount  of  hie  debt,  and  oaoi* 
him  to  lose  the  same,  and  that  the  one  made,  and  the  other 
received,  the  transfer  of  said  negotiable  notes  without  oon* 
sideration  for  the  purpose  of  preventing  defendant  from  re- 
covering said  offset,  and  for  no  other  purpose;  thereby,  while 
not  in  express  terms,  yet  virtually,  alleging  a  fraudulenl 
transfer  of  these  negotiable  notes  under  the  code,  chapter 
74,  sections  1,  2. 

1.  *' Every  gift,  conveyance,  assignment,  or  transfer  of,  or 
charge  upon,  any  estate,  real  or  personal;  every  suit  com« 
menced,  or  decree,  judgment,  or  execution  suffered  or  ob* 
tained,  and  every  bond  or  other  writing  given,  with  intent 
to  delay,  hinder,  or  defraud  creditors  or  purchasers,  or  other 
persons  of  or  from  what  they  are  or  may  be  lawfully  entitled 
to,  shall,  as  to  such  creditors,  purchasers,  or  other  persons, 
representatives,  or  assigns,  be  void." 

2.  **  Every  gift,  conveyance,  or  assignment,  transfer,  or 
charge,  which  is  not,  on  consideration,  deemed  valuable  in 
law,  shall  be  void  as  to  creditors  whose  debts  shall  have 
been  contracted  at  the  time  it  was  made." 

The  defendant's  plea  alleges  this  to  be  a  transfer  without 
consideration,  for  the  purpose  of  defrauding  him  out  of  an 
existing  and  just  debt  If  these  allegations  are  true,  then 
the  transfer  is  void  as  to  the  defendant's  offset.  Negotiable 
paper,  like  any  other  property,  may  be  the  subject  of  fraud- 
ulent  transfer;  and,  if  the  fraudulent  intent  exists,  and  is 
participated  in  by  the  transferee  for  or  without  value,  his 
title  is  void  as  to  existing  creditors,  as  the  law  merchant 
cannot  protect  a  transaction  mala  fides  from  the  operation  of 
the  wholesome  and  wise  provisions  of  the  statutory  law.  No 
man  can  give  away  negotiable  securities  to  the  detriment  of 
existing  creditors,  any  more  than  he  can  give  away  ^^  hie 
horse  or  house.  In  such  cases  the  law,  avoiding  the  illegal 
transfer,  treats  the  fraudulent  holder  as  the  agent  or  trustee 
secretly  suing  for  the  benefit  of  his  principal,  and  allows  all 
just  offsets  against  such  principal:  2  Daniel  on  Negotiable 
Instruments,  451;  Pates  v.  St.  Clair^  11  Gratt.  24;  Smith  r* 
Lawson,  18  W,  Va.  240;  41  Am.  Rep.  688. 

Offsets  were  unknown  to  the  common  law.  Our  statute  on 
the  subject  (Code,  c.  126,  sec.  4)  provides:  "In  a  suit  for 
any  debt  the  defendant  may,  at  the  trial,  prove,  and  have 
allowed  against  such  debt,  any  payment  or  setoff  which  is  so 
described  in  his  plea,  or  in  any  account  filed  therewith,  as 
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to  give  the  plaintiff  notice  of  its  nature,  but  not  otherwise/' 
^*  between  the  original  parties  to  a  negotiable  note,  or  parties 
between  whom  there  is  a  privity — that  is,  between  the  maker 
and  payee,  drawer  and  acceptor,  indorser  and  immediate 
indorsee — a  setoff  may  be  pleaded  to  negotiable  securities,  as 
well  as  any  other  kind'':  2  Daniel  on  Negotiable  Instru* 
ments,  sec.  1485. 

This,  then,  being  a  void  assignment  or  transfer  under  the 
law  of  this  state,  the  defendant  has  the  right  to  plead  and 
have  allowed  any  setoff  he  may  hold  against  the  fraudulent 
assignor  or  transferrer.  Plea  No.  2  clearly  describes  such  an 
offset. 

We  therefore  conclude  the  court  erred  in  rejecting  said 
plea,  for  which  reason  the  judgment  of  the  circuit  court  is 
reversed,  the  order  rejecting  plea  No.  2  is  set  aside,  and  the 
plea  filed,  and  this  case  is  remanded  to  the  circuit  court  to 
be  further  proceeded  with  according  to  law. 


Nbgotiablb  Instrumknts  OTXRDUB^DirKRsis— 43KTorr^FRAVD.— The 
indorvee  of  an  overdue  bill  or  nola  is  liable  to  sach  equities  only  aa  attach 
to  the  bill  or  note  itself,  and  not  to  claims  arising  out  of  collateral  matters. 
Thus,  if  a  debt  is  due  from  the  payee  to  the  maker,  it  cannot  be  set  olf 
aj^fainst  the  note  in  a  suit  by  the  indorsee:  See  note  to  Robinaon  ▼.  Hjfman^ 
25  Am.  Deo.  06.  The  negotiability  of  an  instrument  does  not  oease  when 
the  paper  matures.  It  is  only  snbjeot  to  such  equities  as  exist  against  the 
paper  at  the  date  when  negotiated,  and  the  equities  which  affect  the 
indorsee  are  only  such  as  attach  directly  to  the  note  itself,  and  do  not 
iDclade  collateral  matters.  If  indorsed  after  maturity  the  indorsee  takes  it 
eubjeot  to  all  defenses  to  which  it  was  liable  in  the  hands  of  the  payee: 
CarTpenter  t.  Oreenop^  74  Mich.  684;  16  Am.  St.  Rep.  662,  and  note.  In  the 
note  to  Woodruff  ▼.  Oarner,  S9  Am.  Dec.  484,  it  is  said  that  where  promis- 
sory notes  are  assigned  after  maturity,  the  assignee  takes  them  subject  to  all 
existing  equities  between  the  maker  and  payee,  and  that,  under  such  circum- 
etances,  they  cannot  be  the  subject  of  a  counterclaim,  but  must  be  set  up 
AS  an  equitable  defense,  on  the  ground  that  the  assignee  takes  them  subject 
to  an  existing  equity.  Those  who  purchase  negotiable  paper  after  matu- 
rity from  an  innocent  holder  for  ralne  take  it  free  of  all  equities  and 
defenses  existing  between  the  original  parties  to  it;  but  one  who  purchases 
a  negotiable  note  after  maturity  from  the  payee  is  not  an  innocent  holder, 
and  takes  the  paper  subject  to  the  same  defenses  that  existed  between 
the  original  parties:  Koehler  t.  Dodje,  31  Keb.  328;  28  Am.  St  Rep.  018L 
The  maker  of  a  note  indorsed  when  overdue  cannot  set  off  an  independent 
demand  due  him  from  the  indorser  at  and  before  the  indorsement,  where 
the  indorsee  took  it  bona  fide,  without  notice,  and  for  value:  Annan  t, 
HofKl^  4  Gill,  326;  45  Am.  Deo.  133.  A  maker  of  a  note  may  set  up 
against  the  indorsee  after  due  any  defense  he  has  against  the  payee:  Cochran 
r.  Wheeler,  7  N.  H.  202;  26  Am.  Dec  732.  Setoff  is  a  statutory  right  U 
derogation  of  the  common  law,  and  must  be  strictly  construed:  Bradteff  t. 
Smith,  08  Mich.  449;  39  Am.  St.  Rep.  565.    One  who  takes  negotUible  paper 
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in  bad  faith  wa  daim  no  r«oovery  from  the  defruided  party;  and  the  aaina 
would  be  true  if  he  paid  no  valaa^  or  if  he  took  after  matority*  nnleM^  In 
any  of  those  oases,  he  acquired  the  instruinent  from  one  in  whose  hands  it 
is  not  subject  to  the  defense^  obtaining  thereby  the  title  of  sneh  trans* 
ferrers  See  monographic  note  to  Bedell  t.  Herrmg,  11  Am.  St^  Bep.  SIOL 


Babnbs  Safb  &  Look  Company  t;.  Blooh  Bbob. 

TOBAOOO    COMPANT, 
fj»  Wnr  VixonaA,  106.) 

OoifSrOKMINT  FOB  SaLB— CONTRACT  OF^HoW  TO  BB  C0N8TBVBD.-— In  SOS* 

struing  n  contract  of  consignment  for  sale  the  court  must  determine 
from  the  wording  of  the  contract  itself  and  the  oircumstances  surround* 
ing  it  the  true  intention  of  the  parties  in  making  it  If  the  contract  was 
entered  into  in  the  form  of  an  agency  contract  for  the  purpose  of  evad- 
ing the  statute  requiring  all  reservations  of  title  to  be  rscorded,  then  it 
should  be  held  void  as  to  creditors. 

O0V8IONMB21T  FOB  Salb— TiTLi— Salb  wfth  Rbsbbvatiov  of  TniA^^A 
Gonsignment  of  goods  to  be  paid  for  at  a  fixed  prios  out  of  the  prooeede 
of  the  goods  when  sold,  where  the  contract  is  one  of  pure  agency*  and 
there  is  no  attempt  at  STasion,  is  a  bailment  for  sale,  and  not  a  sale 
with  resenration  of  title.  The  title  remains  in  the  consignor  nntil  the 
goods  are  sold  to  a  bona  fide  purchaser  for  yalue,  and  they  cannot  bo 
sold  on  execution  to  pay  the  debts  of  the  agents.  If  so  sold  the  pni^ 
ehaser  gets  no  title  as  against  the  consignor. 

8alb— Consign mbnt  fob  8 alb— Distinction. — Ordinarily*  If  goods  ars 
**  consigned  "  for  sale,  it  is  a  bailment,  and  not  a  sale  to  the  consignee^ 
The  goods  do  not  become  his  property  or  liable  for  his  debts,  though 
consigned  on  %  del  creder€  commission.  And  the  fact  that  the  goods 
were  invoiced  at  a  stated  price  does  not  itself  constitute  the  transaotton 
n  sale  unless  the  terms  of  the  consignment  are  such  as  to  make  the  oca- 
signee,  when  the  goods  are  sold,  the  purchaser  and  principal  debtor  for 
the  goods. 

ObNsiONMKNT  FOR  Salb-^Libn  FOB  CoMMissiov.— Under  B  oontraoi  of 
consignment  for  sale^  where  the  contract  is  one  of  pure  agency*  the 
agent's  right  to  a  lien  for  commission  and  expenditures  is  one  personal 
to  himself,  not  transferable^  and  he  alone  has  the  right  to  take  adran- 
tage  of  it. 

Faotobs— Dbalino  WrrH — Noticb  of  Powbbs. — Persons  dealing  with 
6u3tors  Goncerning  goods  intrusted  to  them  are  chaiged  with  notioe  of 
the  extent  and  limitations  upon  their  powers.  If  n  transaction  is 
brought  in  question  by  the  owner  of  the  goods  the  burden  of  proriBg 
the  factor's  authority  is  upon  the  party  dealing  with  him. 

Thb  Barnes  Safe  &  Lock  Company^  on  April  21,  1890^ 
entered  into  a  written  contract  of  agency  with  the  Globe  Con* 
tract  Company,  whereby  the  latter  company  obtained  the 
privilege  of  selling  the  former  company's  fire  and  burglar 
proof  safes,  vault  doors,  etc.    The  Globe  Contract  Company 
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was  a  corporation  of  the  state  of  West  Virginia,  and  the  other 
company  did  business  in  Pittsbargi  Pennsylvania.  Safes 
were  consigned  to  the  Globe  Contract  Company  as  agent  of 
the  other  company,  and  not  in  any  sense  a  parchaser.  The 
Barnes  Company  agreed  to  paint  the  name,  **The  Globe  Con* 
tract  Co.,  Genl.  Agts.,  Wheeling,  W.  Va./'  beneath  their  own 
name,  *^The  Barnes  Safe  &  Lock  Co.,"  on  all  safes  shipped, 
and  this  was  plainly  painted  on  every  safe  handled  by  the 
Globe  Contract  Company  as  snch  agents.  The  Globe  Con- 
tract Company  were  to  have  the  safes  on  hand  to  sell  for  the 
Barnes  company  whenever  a  purchaser  could  be  secured  on 
not  exceeding  thirty  days'  time.  If  no  sales  were  made,  then 
there  was  no  purchaser,  and  .the  safes  could  only  be  returned 
to  the  consignor.  If  a  sale  was  made,  the  title  passed,  not 
through  the  consignee,  but  direct  from  the  consignor  to  the 
purchaser,  and  the  price  passed  through  the  hands  of  the 
consignee  to  the  consignor,  after  deducting  all  over  a  givcQ 
amount  to  pay  commissions  and  expenses.  It  was  provided 
in  the  agreement  that  it  might  be  terminated  by  either  party 
upon  thirty  days'  written  notice,  and  that,  at  the  end  of  thirty 
days  after  such  notice,  the  agreement  should  be  considered 
as  canceled.  At  the  instance  of  the  Barnes  company  it 
was  canceled  on  November  8,  1890.  The  accounts  between 
the  two  companies  remained  unsettled.  On  July  9, 1891,  the 
safe  in  controversy,  being  one  of  the  safes  consigned  to  the 
Globe  Contract  Company  under  said  agreement,  was  levied 
on  and  sold  by  an  execution  creditor  as  the  property  of  the 
Globe  Contract  Company,  and  the  defendant  in  error,  the 
Bloch  Bros.  Tobacco  Company,  became  the  purchaser,  and 
immediately  notified  the  Barnes  company  of  that  fact,  and 
expressed  a  desire  to  exchange  the  safe  for  a  smaller  one  that 
they  could  get  into  their  vault.  The  Barnes  company  at 
once  brought  an  action  of  detinue  for  the  safe  or  the  value 
thereof,  two  hundred  dollars,  and  recovered  judgment  before  a 
justice  of  the  peace.  On  appeal  the  circuit  court  gave  judg> 
ment  for  the  defendant,  and  plaintiff  then  sued  out  a  writ  of 
error  bringing  the  controversy  before  the  supreme  court 

White  &  AUen^  for  the  appellant. 

IT.  P.  Hubbard^  for  the  appellee. 

^*'  Dent,  J.  The  counsel  for  the  defendant  in  error  main- 
tains that  the  judgment  of  the  circuit  court  should  be  affirmed 
because:  1.  The  safe  had  been  sold  by  the  plaintiff  to  the 


flsfe  was  in  the  hands  of  th«  Globe  Contract  Gompanjr  ai 
plaintiff's  agents,  the  latter  had  a  lien  for  the  general  balanos 
due  them,  and  the  plaintiff,  not  baring  paid  that  balaooe, 
oannot  recover;  8.  The  plaintiff  stood  hj  and  saw  the  safe 
•old  aa  property  of  the  Qloba  Contract  Company  withoat 
making  any  olaim;  4.  The  Globe  Contract  Company,*  trader, 
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the  consignment  be  such  as  to  make  the  consignee,  when  the 
goods  are  sold,  the  purchaser  and  principal  debtor  for  the 
goods:  Benjamin  on  Sales,  6th  ed.,  7;  also  8  Am.  &  Eng. 
Bncy.  of  Law,  340. 

Applying  these  principles  to  this  case  we  find  that  the 
oontract  entered  into  was  one  of  pure  agency  without  any 
attempt  or  thought  of  evading  the  statutory  law  relating  to 
the  recordation  of  instruments,  when  sales  are  made  reserv- 
ing the  title,  but  a  consignment  of  safes  was  made  to  the 
Olobe  Contract  Company  as  such  agent,  not  in  any  sense  a 
purchaser,  to  have  on  hand  to  sell  for  the  Barnes  Safe  &  Lock 
Company,  whenever  a  purchaser  could  be  secured  on  not 
exceeding  thirty  days'  time.  If  no  sales  were  made,  then 
there  was  no  purchaser,  and  the  safes  could  only  be  relumed 
to  the  consignor.  If  a  sale  was  made  the  title  passed,  not 
through  the  consignee,  but  direct  from  the  consignor  to  the 
purchaser;  and  the  price  passed  through  the  hands  of  the 
consignee  to  the  consignor,  after  deducting  all  over  a  given 
amount  to  pay  commissions  and  expenses. 

It  is  true  that  the  consignee  could  have  become  the  pur* 
ehaser  of  any  of  the  safes,  at  any  time  it  might  wish  to  do  so, 
by  accounting  for  or  paying  the  fixed  price  according  to  the 
contract  to  the  consignor;  and,  when  the  consignor  gave  notioe 
of  cancellation,  it  gave  the  opportunity  to  the  consignee  to 
become  tlie  purchaser  of  any  unsold  safes,  but  this  the  con- 
signee refused  to  do,  and  notified  the  consignor  that  the  safes 
were  at  its  disposal  as  soon  as  the  accounts  between  them 
were  properly  adjusted. 

^^^  The  consignor  may  have  been  guilty  of  some  negli- 
gence in  not  taking  steps  at  once  after  the  cancellation  of 
the  contract  to  recover  possession  of  the  safes,  but  not  as  to 
divest  it  of  its  title,  as  it  was  waiting  for  the  statement  from 
its  agent.  There  is  no  sufficient  evidence  to  show  that  it 
stood  by  and  saw  the  safe  sold  as  the  property  of  the  Globe 
Contract  Company  without  making  claim.  On  the  contrary, 
the  proof  clearly  shows,  that  it  had  no  knowledge  of  the 
levy  or  sale  until  the  letter  written  it  by  the  defendant  in 
this  case,  informing  it  of  the  purchase,  and  asking  to  trade 
it  for  a  safe  of  a  different  size. 

It  is  hardly  worth  while  to  notice  the  fourth  proposition  of 
defendant's  counsel — that  the  Qlobe  Contract  Company  was 
a  "trader,"  within  the  provisions  of  chapter  100,  section  18, 
of  the  code— because  the  Globe  Contract  Company  did  not 

▲m.  St.  R«p.,  Vol.  XLV.— 64 
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Globe  Contract  Company;  S.  If  *^^/the  words " factor* 
safe  was  in  the  hands  of  ^^9 ''■^  nithin  the  meaning 
plaintiflPs  agents,  the  latter  *-.  ,y,  f^j  n  ^^g  joing  business 
doe  them,  and  the  pj*«  ,>^';^ft»n8acting  other  bosiness 
«annot  recover;  8.  "  Vv^^  for  the  Barnes  Safe  A  Lock 
sold  as  property  ':^j;^^%iain\j  painted  on  every  safit 
making  any  0*  ^-'j^f^^gta. 

not  having  y^^^f^^„fnot  a  sale  with  reservation  of  tiUe. 
*ion  18, '    'j^^^t  ^^faed,  does  not  come  under  the  provisions 

^t^   tMP^^^^^^  ^^^^  ^^  *^®  defendant  its  eoun- 

*'         Kf^'^^^L  IBW  virtually  as  set  out  in  the  Byllabos  1: 

Jgpf  ^^ffastress,  130  III.  208,  17  Am.  St.  Rep.  309:  "I. 

^H^^^Whether  a  Sale  or  Mere  Bailment.     Where  the 

{^^Vtbing  delivered  is  to  be  restored  in  the  same  or  an 

I^i^^fyrm  the  contract  is  one  of  bailment;  bat  when  there 

^^   l^ligation  to  restore  the  specific  article,  and  the  person 

^'^^fiog  ^^  ^^  ^^  liberty  to  return  another  thing  of  equal 

^    jje  becomes  a  debtor  to  make  a  return,  and  the  title  to 

ihe  prop^^^y  '®  changed — ^it  is  a  sale." 

fbe  Bame  law  is  laid  down  in  Benjamin  on  Sales,  sixth 
aditioOi  pAge  5,  in  these  words:  *^0n  the  other  hand  it  is  now 
irell  settled  that  if  the  contract  clearly  contemplates,  either  by 
express  provision  or  by  established  usage  of  the  business,  that 
the  identical  thing  received  will  not  be  returned,  but  ^^  only 
its  equivalent,  either  in  the  same  form  received,  or  in  some 
manufactured  condition,  or  else  paid  for  in  money,  at  the 
option  of  the  receiver,  the  transaction  is  a  sale  or  exchange. 
The  title  passes  immediately  on  delivery,  and  the  risk  is  on 
the  receiver." 

This  iaW|  while  it  holds  good  as  to  certain  kinds  of  bail- 
ments, has  no  application  whatever  to  that  class  of  bailmente 
known  as  *' consignments  for  sale,"  and  was  therefore  improp- 
erly applied  in  the  Illinois  case  above  referred  to.  To  so 
apply  it  is  to  do  away  with  all  bailments  with  power  to  sell^ 
because  there  is  no  obligation  in  such  case  to  restore  the  spe- 
cific article,  but  only  the  value  thereof  in  money,  after  a  sale 
is  made  by  the  factor  or  consignee,  or,  in  case  no  sale  is 
made,  then  to  restore  the  specific  article;  and  the  law  quoted 
above  from  the  fifth  page  of  Benjamin  on  Sales  would  be 
directly  in  conflict  with  the  law  quoted  from  the  seventh 
page  of  the  same  work,  but  to  give  the  construction  given  ia 
this  opinion  iji  to  render  both  pages  harmouiouSe 
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The  only  other  point  nrged  by  the  defendant's  counsel  ii 
the  one  on  which  the  circuit  court  appears  from  the  briefs  to 
have  decided  this  case;  and  that  is  that  the  appellant  was 
not  entitled  to  recover  possession  of  the  safe  in  controversy, 
because  the  Globe  Contract  Company  had  a  lien  on  it  for 
unsettled  commissions.  It  nowhere  appears  that  such  is  the 
true  state  of  affairs.  Accounts  appear  to  be  unsettled,  but 
which  way  the  balance  will  fall  is  not  made  evident.  Neither 
is  the  Olobe  Contract  Company  claiming  any  such  lien.  If 
it  had  one  it  was  personal  to  itself,  and  was  waived  when  it 
permitted  the  safe  to  be  taken  from  its  custody  and  it  can- 
not be  asserted  by  a  third  party.  ''  None  but  the  factor  him- 
self can  set  up  this  privilege  against  the  owner.  It  is  a 
personal  privilege,  and  cannot  be  transferred,  nor  can  the 
question  upon  it  arise  between  any  but  the  principal  and  the 
factor":  8  Am.  &  Eng.  Ency.  of  Law,  839;  Holly  y.  Hug- 
geford^  8  Pick.  73;  19  Am.  Dec.  803. 

The  constable  in  this  case  levied  on  the  safe  by  direction 
of  the  general  manager,  and  apparently  the  only  secured 
creditor  of  the  Globe  Contract  Company,  then  wholly  insol- 
vent. ^^^  This  is  no  protection  to  the  officer,  nor  to  the 
purchaser  who  bought  at  the  sale,  because  the  doctrine 
caveat  emptor  applies  in  such  cases  with  full  force,  and  the 
inscription  on  the  safe,  '^The  Barnes  Safe  &  Lock  Co.," 
"  The  Globe  Contract  Co.,  Genl.  Agts.,  Wheeling,  W.  Va.,** 
was  sufficient  to  put  any  reasonable  man  on  his  guard,  espe- 
cially as  it  was  a  new  safe  that  had  never  been  used;  and  it 
can  hardly  be  doubted  that  such  shrewd  business  men  as 
compose  the  defendant  company  were  fully  informed  as  to 
the  true  state  of  the  title  to  the  safe,  and  purchased  it  as  a 
matter  of  pure  speculation.  If  not  so  informed,  it  was  their 
own  fault,  as  they  knew  where  to  find  the  owners  of  the  safe. 
But  whether  they  were  or  not  does  not  alter  the  law  of  this  case. 
**  Persons  dealing  with  factors  concerning  goods  intrusted 
to  them  are  charged  with  notice  of  the  extent  and  limitations 
upon  their  powers;  and,  if  they  deal  with  them  as  if  they  were 
acting  for  themselves,  or  if  they  were  dealing  with  their  own 
property,  such  persons  do  so  at  their  peril  that  such  is  the 
fact,  or  that  the  factor  has  special  authority  from  the  owner, 
or  that,  by  the  well-established  and  recognized  usage  and 
customs  of  trade  in  that  line,  the  factor  is  authorized  to  deal 
with  and  dispose  of  the  goods  in  the  manner  proposed.  If 
the  transaction  is  brought  in  question  by  the  owner  of  the 
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goods,  the  harden  of  proving  the  factor's  authority  is  upon 
the  party  dealing  with  him":  Kauffman  v.  Beasley^  64  Tex. 
563;  Story  on  Agency,  sec.  225. 

There  is  no  pretense  or  claim  in  this  case  that  the  Qlohe 
Contract  Company,  through  its  general  manager,  was  author- 
ised by  the  Barnes  Safe  &  Lock  Company  to  turn  this  safe 
over  to  the  constable  to  be  sold,  and  applied  on  the  debts  of 
the  Globe  Contract  Company,  and  he  in  so  doing  acted  wrong- 
fully toward  the  true  owners  of  the  safe  and  the  purchaser  at 
the  sale,  but  could  not  thereby  deprive  the  true  owners  of 
their  title,  nor  confer  any  title  on  the  purchaser,  because  hm 
was  exceeding  the  authority  conferred  by  the  agency. 

For  the  foregoing  reasons  the  judgment  of  the  circuit  court 
is  reversed,  and  judgment  is  rendered  for  the  appellant,  the 
Barnes  Safe  &  Lock  Company,  for  the  safe  ^*^  in  question, 
or^  in  lieu  thereof,  the  sum  of  one  hundred  and  twenty-five 
dollars,  the  agreed  value,  with  interest  thereon  until  paid, 
and  his  costs  in  this  and  the  circuit  court  and  before  the  jus- 
tice of  the  peace  expended. 

Sals— BAnMBNT—CoNsiGNifSNT  FOB  Salb.— Th«  asenoj  to  mU  goods 
ftnd  rotum  the  proceeds,  or  the  Bpecifio  goods  if  not  sold,  etaDde  preoiselj 
vpon  the  isme  footing  as  a  bailment.  The  title  is  not  changed  in  either 
oase,  and  the  recognised  distinction  between  bailment  and  aale  "  is  that 
when  the  identical  article  is  to  be  retarned  in  the  lame  form,  or  in  some 
altered  form,  the  contract  is  one  of  bailment,  and  the  title  to  the  property 
is  not  changed.  On  the  other  hand,  when  there  is  no  obligation  to  retara 
the  apecifio  article,  and  the  receiver  is  at  liberty  to  retarn  another  thing  of 
valne^  he  becomes  a  debtor  to  make  the  return,  and  the  title  to  the  property 
is  changed;  the  transaction  is  a  sale."  In  a  consignment  for  sale  the  titlo 
ordinarily  remains  in  the  consignor,  and  the  goods  are  not  subject  to  tho 
debts  of  the  assignee  or  agent:  See  monographic  note  to  JBtna  Pwoder  Chk 
V.  Hiidelfrand,  45  Am.  St.  Rep.  203-210,  citing  the  principal  case^  and  show- 
ing when  a  consignment  for  sale  Tests  title. 

Faotob's  Lism.-^A  factor  has  a  general  lien  on  goods  of  his  principal  ia 
his  possession,  their  proceeds  and  securities  taken  for  the  price,  for  ad- 
vances, expenses,  and  commissions,  and  extending  to  the  general  balance  ol 
his  accounts,  but  not  to  debts  outside  the  agency:  See  monographic  note 
io  Bigehw  r.  Walker,  68  Am.  Dec  167,  on  factors;  VaU  ▼.  Dwrani,  7  Allen, 
406;  83  Am.  Dec.  695,  and  note.  The  lien,  however,  is  a  personal  priH* 
lege,  which  the  factor  alone  can  set  up  against  the  owner.  It  oannot  bs 
transferred,  and  the  question  can  only  arise  between  the  principal  and  tho 
laotor:  Note  to  Bigelow  v.  Walker,  58  Am.  Deo.  168. 

FAcroBS,  LmiTATiON  Ufon  Powbb  of. — ^The  authority  of  factors  and 
brokers,  acting  in  the  line  of  their  employment,  cannot  be  limited  by  pri- 
Tate  instructions  not  known  to  the  party  dealing  with  themi  IMM  t* 
BtAer.  1  Met.  193;  85  Am.  Dec.  858. 
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Gibson  v.  City  op  Huxtixgtoji. 

[38  Wnr  VxBGiNiA,  177.] 

lluNioiTAL  Corporations— Nbolioencb  as  to  Rkp airs— Damages. — A 
municipal  corporation  ia  liable  for  injuries  cause^l  by  ics  failure  to  com- 
ply with  tlie  Rtatute  requiring  it  to  keep  its  streets,  alleys,  sidewalks, 
roads,  and  bridges  in  repair.  Negligence,  in  such  cases,  is  presumed 
from  injury,  and  notice  of  the  defect  is  not  required. 

llvMiciPAL  Corporations — Nrgligbnor  as  to  Ministirial  Dotibs  — 
Damaoks. — A  municipal  corporation  is  liable  for  injuries  caused  by  its 
negligence  in  the  discharge  of  ministerial  or  specified  duties  assumed 
by  its  charter.  In  such  cases  negligence  must  be  alleged  and  fully 
proredi 

IIUNioiPAL  Corporations  as  Privatb  Owners  op  Property  are  Lia« 
BLR  to  the  same  extent  that  individuals  are  liable.  In  such  cases  neg* 
ligence  must  be  alleged  and  fully  proTed. 

Municipal  Corporations — Nboliqbncb  in  Goybbn mental  ob  Disorb- 
tionabt  Matters — Damages. — A  municipal  corporation  is  not  liable 
for  injuries  caased  by  the  negligence  of  its  agents  and  officers  in  the 
discharge  of  duties  purely  governmental  or  discretionary. 

Nbqligbnob— Must  be  Proved,  When. — ^In  all  oases  where  a  remedy  is 
not  given  by  statute,  but  by  the  common  law,  negligence  must  be 
proved  by  the  party  alleging  it. 

Kegligbnoe,  When  a  Question  vob  the  Court  and  When  for  thb 
Jury. — If  the  facts  of  a  case  are  indisputable^  and  there  can  be  no  fair 
difference  of  opinion  as  to  whether  the  inference  of  negligence  should 
be  drawn,  the  question  becomes  one  of  law  alone,  aud  the  court  may 
decide  It,  if  appealed  to  for  this  purpose.  But,  even  where  the  facta 
are  not  disputed,  if  there  may  be  a  fair  difference  of  opinion  as  to 
whether  the  inference  of  negligence  chould  be  drawn,  or  as  to  whether 
the  facts  sustain  the  charge  of  negligence,  the  jury  are  the  sole  judges, 
and  their  verdict  cannot  be  disturbed,  although  the  court  may  be  of 
the  opinion  that  the  facts  do  not  sustain  it. 

Municipal  Corporations — AcrioN  for  Damages  vor  Wrongful  Death 
Caused  by  Falling  Embankment— Burdbn  of  Proof. — In  an  action 
against  a  municipal  oorporation  to  recover  damages  for  the  death  of  a 
child  in  the  highway,  alleged  to  have  been  caused  by  the  defendant's  neg* 
ligence  in  maintaining  a  dangerous  embankment  at  the  side  of  such  high* 
way,  the  burden  of  proving  negligence  is  on  the  plaintiff;  and,  if  the 
jury  finds  that  the  facts  are  not  sufficient  to  sustain  the  charge  of  neg- 
ligence, the  conrl  eannot  disturb  the  verdict,  although  it  may  be  of  n 
different  opinion.  To  do  so  would  be  a  denial  of  the  right  of  trial  by 
Jury  guaranteed  by  the  constitution  of  the  state. 

Municipal  Corporations — Action  fob  Maintaining  Dangerous  Bm* 
BANKMENT,  Ground  OF — Neoltqencb. — An  actioo  may  be  maintained 
against  a  city  for  damages  for  wrongful  death  caused  by  the  falling  of 
an  embankment  maintained  as  a  barrier,  at  the  side  of  a  highway 
therein,  not  upon  the  ground  of  a  violation  of  its  statutory  duty  to 
keep  its  highways  in  repair,  but  upon  the  ground  of  negligent  manage* 
ment  of  its  corporate  property  or  violation  of  a  duty  assumed  by  its 
charter.  The  city  has  no  more  right,  even  for  a  public  purpose,  to 
maintain  a  dauKerous  barrier  bv  the  side  of  a  road,  though  placed  there 
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bj  natare,  than  a  eitinn  has;  Imt  qnettions  of  notioe  and  iiegligeno«^ 
ia  mioh  a  oaaa,  in  order  to  fasten  Uabili^f  are  for  tho  oonsideration  of 
tho  Jary. 
ArvBAL— Rsvnw  of  Jurt'i  Futdzho— Visw  ov  PaBMuni.— Ths  snpromo 
ooart  will  nob  disturb  the  finding  of  a  jaiyy  noless  all  the  material  %wU 
deoee  tonching  the  matter  at  issue  that  was  oonsidered  by  tho  Jnry  io 
before  it.  Hence^  where  the  jury  have  Tiewed  the  premises^  and  nn* 
donbtedly  teken  into  consideration  matters  material  in  the  ease,  bat 
whioh  are  not  before  the  snpreme  ooart»  it  will  not  disturb  tho  verdiot^ 

Oibson^  Hutehinsan  &  Oibson^  for  the  appellant 
Campbell  Jt  Holt^  for  the  appellee. 

IV*  Dbnt,  J.  Mary  Lewis,  an  infant  four  years  and  Arm 
months  old,  while  playing  on  the  side  of  a  road  in  the  city 

of  Huntington  on  the day  of  May,  1892,  was  killed  by 

the  falling  of  an  embankment,  which  had  been  kept  along 
the  street  or  road  as  a  barrier  to  keep  travelers  along  the 
highway  from  driving  into  the  adjacent  creek.  This  em* 
bankment  had  been  undermined  to  some  extent  by  persons 
digging  out  sand  and  gravel,  and  was  in  a  dangerous  condi- 
tion,  as  the  death  of  the  child  bears  witness.  The  street 
commissioner,  after  some  excavating  had  been  done  (how 
much,  the  evidence  does  not  disclose),  put  up  a  notice  for- 
bidding the  taking  of  sand  and  gravel  from  this  place;  but 
afterward  (how  long  does  not  appear,  nor  how  long  before 
the  accident)  a  man  by  the  name  of  Brown  excavated  sand 
and  gravel  and  hauled  it  away;  for  what  purpose  is  not 
revealed,  but,  so  far  as  the  evidence  shows,  it  was  without 
the  knowledge  of  the  municipal  authorities.  The  jury  were 
taken  to  view  the  place  of  the  accident. 

It  is  now  firmly  established,  by  a  long  line  of  well-con« 
sidered  decisions,  that  a  municipal  corporation  is  liable  for 
injuries  occasioned  by  its  negligence  in  the  following  three 
classes  of  cases:  1.  Failure  to  keep  its  streets,  alleys,  side- 
walks, roads,  and  bridges  in  repair  under  the  statute;  2.  In 
the  discharge  of  ministerial  or  specified  duties,  not  discre- 
tionary or  governmental,  assumed  in  consideration  of  the 
privileges  conferred  by  charter,  even  though  there  be  the 
absence  of  special  rewards  or  advantages;  8.  As  a  private 
^wner  of  property  to  the  same  extent  as  individuals  are  lia- 
ble. It  would  be  impracticable  to  cite  all  the  authorities 
settling  these  propositions,  but  the  following  are  referred  to 
as  leading  cases:  Mendel  v.  City  of  Wheeling^  28  W.  Va.  233; 
67  Am.  Rep.  664;  City  of  Richmond  v.  Long^  17  Gratt  376; 
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M  Am.  Dec.  461;  Orm$  r.  City  of  Richmond,  79  Va.  86;  Mao- 
iey  r.  City  of  VieUhurg^  64  Miss.  777;  Bann  T.  DitiTiei  of 
Columbia,  91  U.  8.  540. 

In  the  first  class  of  cases  negligence  is  presumed,  and 
^^*  notice  of  defect  is  not  required.  In  the  second  and  third 
classes  negligence  must  be  alleged  and  fully  proven:  Chap* 
ffian  V.  Milton,  81  W.  Va.  885;  Biggs  v.  Huntington^  82  W. 
Va.  66. 

This  suit  is  not  proper  under  the  first  class,  or  statutorj 
provision,  because  it  was  not  caused  by  any  defect  or  ob- 
struction in  the  roadbed;  but  it  can  be  maintained  under 
the  two  latter  classes,  because  it  is  made  the  ministeral  duty 
of  the  municipality  by  law  to  protect  the  public  and  indi- 
viduals from  any  thing  dangerous,  and  the  embankment  that 
caused  the  injury  was  maintained  by  the  city  as  its  property 
in  lieu  of  other  barrier  along  and  within  the  boundaries  of  a 
public  highway.  The  city  has  no  more  right  to  erect  or  keep 
within  or  along  a  public  highway  an  unnecessarily  dangerous 
structure,  even  though  it  be  for  some  public  purpose,  than  a 
citizen  has.  It  is  true  that  the  city  did  not  erect  this  em- 
bankment, but,  as  the  witness  said,  it  was  placed  there  by 
nature,  and  the  city  adopted  and  maintained  it  as  a  barrier 
to  prevent  travelers  from  driving  into  the  creek.  Had  there 
been  an  artificial  structure  so  rudely  constructed  of  stone, 
wood,  or  iron  as  to  fall  of  its  own  weight  and  crush  this  child, 
the  liability  of  the  city  would  not  have  been  questioned;  and 
it  certainly  ought  to  make  no  difference  whether  the  city 
builds  or  adopts  one  already  there,  even  though  nature  was 
the  original  builder.  It  waa  its  ministerial  duty,  neither 
governmental  nor  discretionary,  to  see  that  it  was  not  dan- 
gerous to  any  one  lawfully  using  the  road  or  any  part  thereof 
By  leaving  the  embankment  there  as  such  barrier  the  coun- 
cil fixed  the  limits  of  the  road,  and  any  one  using  it  bad  the 
right  to  lawfully  use  it,  up  to  the  limit  so  fixed,  whether  it 
was  the  traveled  part  of  the  road  or  not. 

Was  the  child  using  the  road  for  a  lawful  purpose?  Chil* 
4ren  are  not  responsible  for  the  choice  of  their  parents  nor 
the  place  or  condition  of  their  birth.  God  decides  these  for 
them  when  he  breathes  into  them  the  breath  of  life.  Poor 
parents  are  unable  to  provide  a  place  of  healthful  exercise 
and  play  for  their  children,  for  it  requires  all  their  earnings 
to  clothe,  feed,  and  shelter  them.  The  law  prohibits  them, 
under  the  penalty  of  being  trespassers,  ^^^  from  entering  on 


the  lands  of  otherB;  and  now  to  forbid  them  to  use  the  road 
to  it«  utmost  boundary  for  the  purpose  of  play,  whan  not 
interfering  in  any  manner  with  the  traveling  public,  would 
savor  too  much  of  the  dark  ages  of  barbarism,  when  children 
were  subjected  to  inhuman  and  diabolical  panisfameats,  and 
their  lives  were  at  the  meroy  of  those  having  chat^a  over 
them.  The  roads  are  the  only  commons  ohildrea  now  have, 
and  to  confine  them  in  the  narrow  limits  of  their  cheerles* 
tenement  houses  would  be  cruel,  unjust,  and  oppreBsive^ 
blight  their  young  lives  and  render  their  bodies  weak,  sickly, 
scrofulous,  and  vile;  and,  if  they  could  manage  to  escape  th« 
long  list  of  contagious  diseases  so  fatal  to  their  kind,  they 
would  grow  up  to  adult  age  morbidly  despising  laws  bo 
tyrannous  and  unworthy  a  civilized  and  liberty  loving  peo- 
pie.  It  is  a  right  they  have  immemorially  enjoyed,  and 
should  continue  to  enjoy  as  long  as  the  publio  fails  to  pro- 
nde  them  other  free  commons,  where  they  can  have  the  pure 
air,  bright  sunshine,  and  sportive  exercise  so  necessary  to  the 
bealthful  growth  of  their  sensitive  bodies.  Horses,  cattle, 
hogs,  dogs,  and  other  domestic  animals  are  all  at  large  in 
the  streets,  unless  prohibited  by  special  ordinance,  and  why 
not  children?  The  publio  highways  can  be  put  to  no  better 
use.  I  am  clearly  of  the  opinion  the  child  had  the  right  to 
be  there,  even  though  out  of  the  beaten  path,  and  only  for 
piay.  Neither  was  it  old  enough  to  realize  the  danger  it  was 
in,  or  the  dangerous  condition  of  the  embankment,  and 
could  not  possibly  he  guilty  of  contributory  negligence. 

The  most  troublesome  question  is  that  of  negligence.  Id 
all  casea  where  the  remedy  is  not  given  by  statute,  but  by 
the  oommoa  law,  negligence  must  be  proved  by  the  party 
alleging  iL  Where  the  facts  are  indisputable,  and  there  can 
be  no  fair  difference  of  opinion  as  to  whether  the  inference  of 
negligence  should  be  drawn,  the  question  becomes  one  of  law 
alont^  and  the  court  may  decide  it,  if  appealed  to  for  this 
purpose.  Sut,  even  where  tbe  facta  are  not  disputed,  if  there 
may  be  •  fair  difference  of  opinion  as  to  whether  the  infei^ 
ence  al  oegligeace  should  be  drawn,  or  aa  to  whether  the 
facts  sustain  the  charge  of  negligence,  the  '**  jury  ar«  the 
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plain,  and  the  court  has  no  right  to  interfere.    It  ii  a  tribu- 
nal of  their  own  choosing. 

It  has  been  held  in  cases  of  this  character  *Hhat  notice  to 
the  corporate  authorities,  either  express  or  implied,  must  be 
shown.  If  the  defect  causing  the  injury  had  existed  for  such 
length  of  time  that  proper  diligence  would  have  discovered 
it,  then  no  notice  need  be  proven;  but,  if  the  defect  ariso 
otherwise  than  from  faulty  structure  or  the  direct  act  of  said 
authorities  or  other  agents,  and  be  a  recent  defect,  it  is  gen* 
erally  necessary  to  show  that  the  town  authorities  had  knowl* 
edge  thereof  a  sufficient  time  before  the  injury  to  have  by 
reasonable  diligence  repaired  it,  or  that  they  were  negligently 
ignorant  of  it":  Curry  v.  Tovm  of  Mannington^  23  W.  Va*  14. 

The  embankment  was  on  the  side  of  the  road,  in  a  remote 
part  of  the  city.  The  authorities  had  the  right  to  leave  it 
there  as  a  barrier,  provided  it  was  not  dangerous  to  the  law-^ 
ful  users  of  the  road.  There  is  no  evidence  tending  to  show 
that  it  was  dangerous  when  left  there,  but  the  evidence  shows* 
it  afterward  became  dangerous  by  reason  of  the  excavations 
made  under  it.  The  street  commissioner,  when  he  found  that 
persons  were  removing  the  sand  and  gravel,  posted  a  notice 
warning  them  from  so  doing,  not  because  he  regarded  it  dan* 
gerous,  but  to  prevent  it  from  being  destroyed  as  a  barrier — 
the  city's  property.  After  this  notice  was  put  up  (how  long;^ 
the  evidence  does  not  disclose,  nor  how  long  before  the  acci- 
dent, except  as  a  mere  conjecture)  a  man  by  the  name  of 
Brown,  without  the  knowledge  or  permission  of  the  authori-^ 
ties,  and  against  the  express  notice  posted  as  aforesaid,  did 
further  excavating  of  sand  and  gravel,  and  hauled  it  away, 
which,  presumably,  was  the  excavating  that  rendered  the 
bank  dangerous.  It  is  not  shown  that  the  authorities  had 
notice  of  this  last  excavating.  On  the  contrary^  it  appears 
from  the  evidence  that  they  had  no  notice  of  it. 

^9%  xhe  witness  Brown,  for  some  unexplained  reason,  i» 
not  introduced  to  show  when  or  by  what  authority  he  did  the 
excavating.  It  is  true  the  street  commissioner  says  he  passed 
along  there  frequently,  but  it  does  not  appear  that  he  passed 
there  after  Brown  had  done  his  work,  nor  does  it  appear  thai 
there  was  any  thing  to  indicate  to  him  that  the  embankment 
was  in  danger  of  falling;  and  none  of  the  plaintiflTs  witnesses 
testify  that  they  had  any  knowledge  beforehand  of  the  dan* 
gerous  character  of  the  embankment  that  produced  the  in- 
jury; and  one  of  his  principal  witnesses  *says:  '^I  consider  ii 
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dangerous  from  falling  on  top.  I  did  n't  know  it  would  oaY# 
down  on  them.'' 

From  this  evidence  the  jury  certainly  had  a  right  to  oon* 
dude  that  the  structure  was  not  rendered  dangerous  by  tho 
direct  act  of  the  city  authorities;  that  they  had  no  notice  of 
its  dangerous  character  a  sufficient  time  before  the  injury  to 
have  by  reasonable  diligence  repaired  it;  and  that  they  were 
not  negligently  ignorant  of  it  While  we  might  have  found 
a  different  one,  we  have  no  right  to  disturb  their  Terdict 
Their  decision  is  supreme  and  final. 

But,  even  if  this  did  not  conclude  us,  there  is  another  ques- 
tion that  would;  and  that  is  the  jury  were  taken  to  view  the 
spot  and  its  surroundings.  The  counsel  deemed  it  necessary. 
What  effect  this  had  on  the  minds  of  the  jury  in  reaching  a 
conclusion  this  court  cannot  say;  but  that  it  was  material 
cannot  be  doubted.  The  remoteness  of  the  place,  the  situa- 
tion and  character  of  its  surroundings,  and  the  nature  and 
condition  of  the  embankment  would  obviously  all  be  taken 
into  consideration  in  making  up  a  verdict.  None  of  these 
things  are  before  this  court,  and  the  settled  rule  is  that  this 
court  will  not  disturb  the  finding  of  a  jury,  unless  all  the 
material  evidence  touching  the  matter  at  issue  that  was  con- 
sidered by  the  jury  is  before  it,  as  otherwise  the  oase,  as  pre- 
sented to  the  two  tribunals,  would  be  materially  different 

No  instructions  were  asked,  and  no  points  of  law  raised; 
and,  there  having  been  a  fair  hearing  before  an  impartial 
jury,  this  court  is  legally  pow.erless  to  interfere,  and  the  judg- 
ment of  the  circuit  court  must  be  affirmed. 


MuMiOfPAL  LiABiUTT  roH  NEaLioBHOB.»If  tho  obarlsr  of  &  diy  reqnirw 
it  to  keep  its  streets  in  repair  it  is  liable  in  damages  to  ODe  who  is  injured 
by  reason  of  its  oegleot  of  snob  duty:  Farquar  t.  CUy  of  Roadmrgt  IS  Or. 
S71;  17  Am.  St.  Rep.  732.  No  recovery  can  be  had,  however,  against  n 
city  for  its  negligence  in  failing  to  perforin  a  legislative^  jndioial,  or  disttro* 
tionary  dnty,  or  in  simply  performing  snch  a  dnty  in  an  improper  method. 
If  a  wall  or  other  standing  object  is  in  a  dangerous  oondition,  and  therefore 
liable  to  fall,  and  the  dty  has  notice  of  the  danger,  it  may  become  answer* 
able  to  one  injured  from  its  failure  to  demolish  or  strengthen  the  objeeti 
See  monographic  note  to  Qoddard  t.  IrihabUant$  of  Harpnpdl,  80  Am.  8k 
Rep.  379,  886,  where  the  whole  subject  of  municipal  liability  for  negligence^ 
and  misconduct  of  its  officers  and  agents,  is  discussed. 

Nmliqencb— Pleading  and  Burden  or  Proov. — ^To  recover  for  injuries 
or  loss  occasioned  by  negligence  the  negligence  must,  as  a  general  rule^  bo 
alleged  and  proved  Gy  the  plaintiff.  The  mere  happening  of  an  accident  If 
not  sufficient  evidence  to  be  left  to  the  jury.  And  the  negligence  is  not  to 
be  presumed:  See  note  to  FarM  t.  Bttgle,  62  Am.  Deo.  66Ql    But  whore  a 
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TCinedy  la  giTen  by  ■tatnto  th«  plaintiff  need  only  prore  the  fact  that  canted 
ihe  inj«ry»  and  the  ontit  is  thrown  upon  defendant  to  ezonee  or  Jnetify  hk 
•ot:  Jokmwn  ▼.  Bairher^  6  Qilm.  425;  50  Am.  Dee.  416. 

NaouoBMO»— A«  QuKsnoH  ov  Law  ob  FAOr.^Negligenoe  fa  nanaUy  a 
•lized  qneation  of  Uw  and  fact,  and  is  norer  purely  one  of  law,  nnleae  the 
laeta  are  wholly  nndispnted  and  admit  of  no  conflicting  inferenoeat  tahmm 
V.  Pmi.  141 K.  Y.  100;  88  Am.  St.  Rep.  766^ 


OsBORNB  V.  Francis. 

(»  Wvr  yXBOZIlIA,  til.] 

Bltw  Pbofbktt  to  Satisvt  PirRCHAaiB. — ^An  option  to  purchase  If  the 
buyer  likee  ia  eseentially  different  from  an  option  to  return  the  property 
if  he  does  not  like  it;  bot,  in  either  ease,  he  may  peremptorily  return 
within  the  time  without  giving  any  reason,  if  he  acts  honestly. 

Salm— Whithbr  CoicpLBTi  OB  ExBOUTOBT.^The  question  whether  a 
sale  of  personal  property  ia  complete  or  only  executory  ia  to  be  deter* 
mined  from  the  intent  of  the  parties,  as  gathered  from  the  oontraot^ 
the  nature  and  situation  of  the  thing  sold,  and  the  drcumstanoes  sur* 
rounding  the  sale. 

Sales — "Sals  oh  Trial"— Satisvaotiom  ov  Purohasbr.— A  promise  by 
a  purchaser  to  do  a  thing  only  in  case  it  pleasee  himself  may  be  bo 
promise  at  all,  yet  it  ia  what  the  books  call  a  ''sale  on  trial,"  and  may 
become,  by  mere  lapse  of  tlme^  a  binding  promise;  and  there  appears 
to  be  nothing  unreasonable  or  unfair  in  such  every-day  quasi  contracta 
of  sale. 

Salis— Satistaoi'IOM  of  PaRCHASiB. — One  who  buys  a  hanresting-machine 
called  a ''  binder"  upon  the  condition  that  if  it  does  not  work  to  his  sat- 
isfaction, he  may  return  it,  has  an  absolute  right  to  rejeot  the  machine^ 
if  he  so  wills,  without  assigning  any  reasons. 

Appeal— Whrn  Error  will  bi  Disrboardbd. — When  the  court  ean 
clearly  see  affirmatively  that  error  has  worked  no  harm  to  the  party 
appealing  it  will  be  disregarded. 

IirsTRUOTiONS. — The  court  cannot  instruct  upon  the  weight  of  evidence  or 
the  credibility  of  witnesses,  bnt^  when  there  is  any  competent  CTidence 
fairly  tending  in  some  appreciable  degree  to  prove  a  party's  ease,  he 
has  the  right  to  have  the  law  applicable  to  such  evidence  correctly 
declared  to  the  jury  by  the  court. 

IjiflTRUonoNS— Rkyrrsal  ov  JuDGicRiiT. — An  erroneous  instructioii  on  a 
material  point  is  presumed  on  appeal  to  have  been  to  the  prejudice  of 
the  exceptant,  and  will  justify  a  reversal  of  Judgment^  naleas  it  dearly 
appears  from  the  record  that  it  vras  harmless. 

D.  B.  Evanif  for  the  appellant, 

J.  L.  Parkinson^  for  the  appellee. 

'^'  Holt,  J.  This  action  was  for  one  hundred  and  thirty- 
three  dollars  and  fifty  cents,  the  price  and  value  of  one  right- 
iiand  binder  and  fifty  pounds  Manilla  binding  twine,  which 
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plaintiffs  claimed  to  have  sold  to  defendant.  It  was  origi- 
nally brought  before  a  justice,  where  the  defendant  confessed 
judgment  for  eight  dollars  and  fifty  cents  for  the  twine,  which^ 
together  with  the  costs,  he  paid.  On  the  9th  of  January, 
1891,  the  justice  gave  judgment  against  Francis  for  one  hun* 
dred  and  twenty-five  dollars,  the  price  of  the  binder.  ■*• 
From  this  judgment  the  defendant  appealed  to  the  circuit 
court  of  Marshall  county,  where  the  case  was  tried  before  a 
jury,  and  a  verdict  found  for  plaintiff  for  one  hundred  and 
thirty-three  dollars  and  fifty  cents.  During  the  progress  of 
the  trial  the  court,  on  motion  of  plaintiff,  gave  three  instruo- 
tions.  To  the  giving  of  the  one  marked  *^  No.  2  "  defendant 
objected,  but  the  court  overruled  the  objection,  and  defendant 
excepted.  On  motion  of  defendant  the  court  then  gave  the 
jury  three  instructions,  to  which  plaintiff  objected,  but  the 
court  overruled  the  objection  and  gave  the  same,  and  plain* 
tiff  excepted.  After  the  verdict  the  defendant  moved  the 
court  to  set  the  same  aside  and  grant  him  a  new  trial,  be- 
cause the  verdict  was  not  in  accordance  with  the  law  and 
the  evidence,  and  because  the  court  erred  in  giving  plaintiff'a 
instruction  No.  2  to  the  jury;  but  the  court  overruled  the 
motion  for  new  trial,  and  defendant  excepted,  and  the  ooart 
signed,  sealed,  and  made  part  of  the  record  the  defendant's 
bills  of  exceptions,  and  also  certified  and  made  part  of  the 
record  the  instructions  given  and  refused,  and  all  the  evi- 
dence in  the  case. 

There  are  two  points  assigned  as  error:  1.  That  plaintiff's 
instruction  No.  2  is  erroneous;  2.  That  it  is  inconsistent  with 
defendant's  instructions,  especially  defendant's  instructioD 
No.  2. 

Plaintiff's  instruction  No.  1  is  as  follows:  ''The  jury  are 
instructed  that  if  they  believe  from  the  evidence  that  the 
machine  was  sold  on  a  guaranty,  and  that  after  a  fair  trial  it 
did  do  the  work  as  guaranteed,  then  the  verdict  should  be 
for  the  plaintiff." 

Plaintiffs  instruction  No.  2  is  as  follows:  ''If  the  jury 
believe  from  the  evidence  that  the  machine  was  to  give  satis-^ 
faction  to  the  defendant,  then  it  should  be  a  fair  and  reason- 
able satisfaction,  and  not  a  whimsical  or  unreasonable  satis* 
faction."    This  is  the  only  one  to  which  defendant  objected. 

The  instruction  No.  2  given  for  defendant  reads  as  follows: 
"The  court  instructs  the  jury  that  if  they  find  from  the  evi- 
dence that  tlie  machine,  price  of  which  is  in  question,  was 
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«old  to  the  defendant  with  the  understanding  and  '^^  agree- 
ment that  if  it  did  not  give  satisfaction  to  the  defendant  th# 
€eller  would  take  it  back,  then  the  defendant  had  a  right  to 
refuse  to  keep  the  machine  if  it  did  not  in  fact  give  him  sat- 
isfaction, and  the  burden  of  proving  that  it  did  give  him 
satisfaction  is  on  the  plaintiff/' 

Now,  the  appellant  must  make  it  manifest  from  the  record 
that  the  ruling  complained  of  is  wrong. 

The  first  question  is:  What  were  the  terms,  the  language, 
the  words,  of  the  contract  of  sale?  The  parties,  instead  of 
committing  it  to  writing  and  thus  giving  us  a  stable  and 
trustworthy  memorial  that  could  speak  for  itself,  have  seen 
fit  to  commit  it  to  the  uncertain,  slippery  memory  of  man  at 
to  the  terms,  the  words  used;  for  on  some  of  the  very  words 
the  meaning  and  scope  of  the  contract  in  large  part  depend. 
For  this  we  have  to  look  to  the  evidence,  what  the  parties  said 
and  did,  the  nature  of  the  subject  of  sale,  and  the  surround* 
ing  circumstances.  There  is  no  controversy  that  the  culti* 
vated  land  on  defendant's  farm  was  sideling,  sloping,  some  of 
it  steep.  He  had  an  old  reaper  that  did  not  bind.  Whether 
a  binder  could  be  used  on  it  safely,  usefully,  was  in  his  mind 
doubtful,  and  up  to  that  time  unknown. 

The  two  agents  of  plaintiff  who  were  together  and  mad# 
the  sale  were  examined  as  witnesses  on  behalf  of  plaintiffs. 
The  first  one  said  defendant  was  to  give  for  the  binder  his 
old  reaper  and  one  hundred  and  twenty  dollars;  one-half 
payable  in  a  year  and  the  balance  in  two  years.  ^  We  guar- 
anteed for  the  machine  to  do  as  good  work  as  any  other 
machine  of  the  same  nature,  to  be  as  light  running  as  any 
other  reaping-machine,  and  to  do  as  good  work  in  every  par- 
ticular. Defendant  was  to  take  the  machine  out,  and,  if  it 
did  not  do  the  work  we  guaranteed  it  to  do,  defendant  was 
to  bring  it  back,  and  we  were  to  pay  him  for  hauling  it  out 
ten  miles  and  back.  He  got  the  machine  June  26th.  It  was 
set  up  and  started  June  30,  1890.'*  On  July  8,  1890,  witness 
got  a  card  from  defendant,  saying:  *'My  binder  does  not 
work  right.  You  can  come  and  get  it";  and,  on  the  18th  of 
July,  1890,  another  card  saying,  ^*Your  reaper  is  here  at 
vour  order.''  He  told  defendant  that  their  machine  would 
'^*  not  go  on  a  certain  sloping  field  with  the  platform  on  the 
upper  side  without  upsetting,  but  could  not  be  upset  with  the 
platform  on  the  lower  side.  He  said  that  the  machine  was 
not  sold  on  the  condition  that  it  was  to  give  satisfaction,  but 
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defendant  was  to  take  tho.  machine  and  try  it,  and,  if  it  did 
not  do  its  work  well,  the  plaintiff  was  to  pay  for  hauling  it 
out  and  back. 

The  second  agent,  who  helped  to  make  the  sale  and  was 
present,  and  seemed  to  be  prinTApal  agent,  in  answer  to  the 
question,  **What  was  the  cause  of  the  upsetting?''  said: 
"  Well,  the  weight  is  always  on  the  left-hand  side,  and  in  a 
right-hand  binder  the  binding  attachment  don't  make  weight. 
To  put  the  platform  up  the  hill  the  sideling  will  turn  it  over. 
It  will  not  turn  clear  over,  but  it  will  upset,  and  stop  the 
binder,  stop  the  running  of  the  shoes."  On  the  question  of 
giving  defendant  satisfaction,  he  said:  *'In  guaranteeing  the 
machine  to  do  its  work  properly  we  always  guarantee  it  to 
give  the  man  satisfaction,  because  a  machine  doing  its  work 
properly  must  always  give  satisfaction.  If  a  man  has  a  farm 
that  would  n't  be  fit  for  any  binder,  that  is  some  thing  else. 
Of  course,  we  can't  satisfy  every  farm,  but  we  can  the  man.'* 

Defendant  testified  that  it  cut  the  grain  off  as  nice  as  any 
machine,  and  tied  the  grain,  but  told  plaintiff's  agents  thai 
it  worried  his  horses  too  much.  On  the  main  item  here 
involved — the  terms  of  the  contract — he  testified  that  he  was  to 
haul  out  the  machine,  and,  if  it  gave  him  satisfaction,  he  was  te 
take  it;  if  it  did  not,  he  was  to  haul  it  back,  and  plaintiff  was 
to  pay  for  hauling  it  out  and  back;  and  when  plaintiff's 
agents  came  out  to  see  him  about  it,  after  receiving  the  cards, 
he  told  them  in  substance  that  he  did  not  intend  to  take  the 
machine.  They  replied,  '*  You  will  have  to  keep  the  machine 
and  pay  for  it"    This  was  not  denied. 

Another  witness,  not  interested,  as  far  as  appears,  who  was 
present  at  the  sale,  examined  for  defendanti  said,  by  the  con- 
tract defendant  was  not  to  take  the  machine  if  it  did  not  give 
him  satisfaction.  The  evidence,  therefore,  at  least  tended  to 
show  that  kind  of  conditional  sale  called  in  the  books  a  ^sale 
on  trial,"  or  **a  sale  or  return":  See  '^*  Benjamin  on  Sales, 
Bennett^s  6th  ed.,  sec.  595,  et  seq.,  and  notes,  p.  668,  notes,  10, 
11,  et  aeq;  21  Am.  &  Eng.  Ency.  of  Law,  647,  648,  714, 
cases  cited;  Tiedeman  on  Sales,  sec.  218,  and  cases;  Wood 
etc.  Machine  Co.  v.  Smithy  50  Mich.  567;  45  Am.  Rep.  57; 
SeeleyY.  Welle8,120  Pa.  St.  75;  Gray  v.  Bank,  10  N.  Y.  Supp.  6. 

If  it  is  a  ''sale  on  trial,"  it  is  said  to  be  a  sale  on  condition 
precedent — to  buy  if  satisfied;  that  is,  the  title  does  not  pass 
until  the  condition  prescribed  is  fully  performed,  although 
the  possession  is  delivered;  being  rather  a  bailment  with 
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option  to  buy  than  a  sale.  If  it  is  a  ^*  sale  or  return"  it  is 
said  to  be  a  sale  on  condition  subsequent;  that  is,  the  title 
passes  with  the  possession,  but  to  be  divested  if  the  condition 
is  not  performed,  and  the  property  returned.  '*If  the  condi- 
tion  of  the  sale  be  that  the  property  may  be  returned  if  it  do 
not  prove  *  satisfactory'  to  the  buyer,  or  if  the  buyer  is  not 
satisfied  with  it  after  trial,  the  condition  must  be  fully  per* 
formed;  that  is,  the  buyer  must  in  fact  be  satisfied;  if  the 
buyer  expresses  himself  to  be  dissatisfied  it  matters  not  how 
unreasonable  or  groundless  his  dissatisfaction  may  be;  he 
cannot  be  required  to  keep  the  property.  The  buyer  is  not 
obliged  to  be  satisfied,  although  the  property  delivered  con- 
forms to  his  order.  But  some  of  the  cases  require  that  the 
dissatisfaction  shall  be  real  (not  feigned)  in  order  to  relieve 
the  buyer  from  liability,  although  they  recognize  that  the 
dissatisfaction  may  be  unreasonable  without  affecting  the 
right  of  rejection'' :  Tiedeman  on  Sales,  sec.  214;  1  Wharton 
on  Contracts,  sec.  590;  Benjamin  on  Sales,  Bennett's  6th  ed.» 
sec.  595,  et  seq;  American  notes,  569;  2  Addison  on  Con* 
tracts,  top  p.  53,  Abbott's  ed.,  notes  1883 

**  Sales  are  not  always  absolute.  The  acceptance  is  some* 
times  made  conditional,  and  delivery  given  accordingly,  and 
then  no  complete  execution  of  the  contract  can  take  place 
until  the  condition  is  fulfilled.  Instances  of  this  are  found 
in  sales  *on  trial'  and  the  bargain  of  *  sale  or  return.'  It 
is  obvious  that  one  may  take  a  chattel  on  the  understand* 
ing  that  he  is  to  try  it  before  the  purchase  shall  take  full 
effect;  or,  again,  upon  a  complete  present  bargain,  with  the 
reservation  of  a  right  on  the  buyer's  part  to  return  it  at  his 
option  within  some  period;  and  the  main  object  of  "^  either 
provision  is  to  give  the  buyer  a  chance  to  test  the  thing,  and 
find  it  satisfactory,  before  he  shall  be  finally  bound  to  th# 
bargain.  But  the  concession  thus  made  by  the  seller  is  not 
coextensive  in  the  two  cases,  for  the  one  puts  the  test  as  a 
condition  precedent  to  divesting  the  seller  fully  of  his  prop* 
erty,  while  the  other  seems  rather  to  carry  property  to  the 
buyer  defeasible  on  the  condition  subsequent  of  a  test  which 
proves  unsatisfactory,  though  this  application  of  a  test  must 
be,  after  all,  a  matter  often  within  the  buyer's  own  breast^ 
and  a  sort  of  ill-defined  ingredient  in  determining  his  satis* 
faction  or  dissatisfaction. 

**The  point  toward  which  these  decisions  gravitate  ia 
doubtless   that  of  mutual   intention,  but,  using  the  terms 


above  stated  in  no  tecbnical  Benee,  eiaoe  oommon-eense  mea 
will  every  day  wake  bargains  of  either  character  without 
deeigaating  them  by  any  particular  names,  we  find  the  dia- 
tinotion  quite  marked,  as  regards  the  immediate  passing  of 
property,  between  sales  'on  trial,'  'on  approval,'  and  the  like, 
and  the  bargain  of  sale  or  return.  There  is  a  buyer's  option 
to  be  sure,  but,  as  it  hae  been  fitly  stiid,  an  option  to  purchase 
if  the  bnyer  likes  is  essentially  different  from  an  option  to 
return  a  purchase  if  he  should  not  like  it.  In  the  one  case 
the  property  will  not  pass  until  the  option  is  determined;  ia 
the  other  the  property  passes  at  once,  subject  to  the  right  to 
rescind  and  return":  2  Schouler  on  Personal  Property,  2d 
«d.,  sec.  810.  In  the  one  case  the  buyer  is  a  bailee  rather 
(ban  a  huyer  in  fact,  the  title  not  having  passed;  in  the 
other  the  title  has  passed  by  the  delivery  of  possession,  sub- 
ject to  defeasance  by  the  exercise  of  the  option  reserved  to 
rescind  and  return.  But  on  the  point  here  involved  each 
nmy,  as  a  general  rale,  return  peremptorily  within  the  time 
without  giving  any  reason,  if  he  acts  honestly — a  question  to 
be  determined  by  (he  intent  of  the  parties.  It  is  a  questiou 
of  intention  of  the  parties,  and  of  (he  oonstruction  of  tha 
meaning  of  the  conditional  sale  according  to  its  terms,  ito 
subject  matter,  and  the  surrounding  oircuni stances. 

"In  the  one  class  of  cases  the  right  of  decision  la  com- 
pletely reserved  to  the  promisor,  without  being  liable  to  dia- 
close  reasons  or  account  for  his  course;  and  a  right  to  inquire 
into  the  grounds  of  bis  action  and  overhaul  his  determination 
•*•  is  absolutely  excluded  from  the  promisee  and  from  all 
tribunals.  It  is  sufficient  for  the  result  that  be  willed  it. 
The  law  regards  the  parties  as  competent  to  contract  in  that 
manner,  and,  if  the  facts  are  sufficient  to  show  that  they  did 
so,  their  stipulation  is  the  law  of  the  case":  Wood  etc.  Ma- 
<hine  Co.  v.  Smith,  50  Mich.  S67;  45  Am.  Rep.  57;  although 
thedissittisfiiction  may  appear  to  be  "whimsical  or  unreason- 
able,"  if  expressed  in  good  faith:  Seeley  v.  Wellea,  120  Pa.  8t> 

Id  such  cases  it  is  generally  for  the  buyer  to  decide  lor 
himself;  to  decide  whether  a  refusal  to  accept  is  or  is  not 
reasonable;  liecause  be  uses  for  that  purpose  a  term  which 
indicates  the  state  of  his  own  feelings,  which  it  is  hard  for 
any  one  to  know  so  well  as  himself,  and  be  may  have  pro- 
scribe') the  term  for  the  purjKwe  of  protecting  the  gratifi- 
cation of  some  whim  or  fancy  of  his  own — at  all  events,  W 
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protect  himself  from  the  necessity  of  rendering  any  reason 
for  his  conduct.  Such  sales  on  trial  are  almost  universally 
so  construed  in  the  every-day  affairs  of  life.  But  there  may 
be  oases — have  been  cases — where,  owing  to  some  peculiarity 
of  subject  matter  or  other  peculiarity,  such  optional  contract 
may  be  construed  as  binding  the  buyer  to  decide  on  fair  and 
reasonable  grounds,  or  to  the  extent  of  ascertaining  whether 
the  dissatisfaction  be  real;  that  is,  whether  it  in  fact  exists. 
But  generally  his  own  feeling  of  dissatisfaction  is  enough, 
and  his  own  announcement  of  it  is  to  be  taken  as  true.  So 
that  if  the  defendant  took  the  binder  on  the  condition  that 
if  it  did  not  give  him  satisfaction — which  the  evidence  cer- 
tainly tends  to  prove,  and  which  is  the  basis  of  the  instruc- 
tion given  for  defendant — ^then  instruction  No.  2  given  for 
plaintiff  is  erroneous;  for  there  is  nothing  to  show  that  de* 
fendant  intended  the  question  of  his  satisfaction  or  dissatis* 
faction  to  be  canvassed,  or  his  decision  reviewed.  Such  a 
doctrine  would  upset  the  whole  law  of  sales  on  trial,  and 
breed  infinite  uncertainty  and  confusion. 

Defendant  testified,  in  substance,  that  after  trial  he  was 
dissatisfied  with  the  binder;  that  it  did  not  suit  his  farm; 
his  team  could  not  handle  it;  it  worried  his  horses;  told 
plaintiff's  agent  that  he  did  not  propose  to  worry  his  horses 
•*•  any  more  with  it,  and  the  agent  replied,  '*  You  will  have 
to  keep  the  machine  and  pay  for  it/'  *'  His  objections  to  the 
reaper  may  have  been  ill-founded;  indeed,  they  may  have 
been  in  some  sense  unreasonable  in  the  opinion  of  others; 
yet,  if  they  were  made  in  good  faith,  he  had  a  right,  if  his 
testimony  is  believed,  to  reject  it.  If  he  wanted  a  machine 
that  was  satisfactory  to  himself,  not  to  other  people,  and 
contracted  in  this  form,  upon  what  principle  shall  he  be 
bound  to  accept  one  that  he  expressly  disapproved  ?  What 
the  learned  court  said  to  the  jury  on  this  point  was  equiv- 
alent to  saying  that,  although  the  reaper  may  have  been 
wholly  unsatisfactory  to  the  defendant,  yet  if  the  jury  thought 
he  ought  to  have  been  satisfied,  he  was  bound  to  take  it; 
whereas,  if  he  the  defendant's  testimony  is  true,  he  was  to 
judge  of  the  merits  of  the  machine  himself,  not  the  bystand* 
ers  or  the  jury;  and,  if  he  exercised  his  own  judgment  in  good 
faith  in  the  refusal  to  accept  it,  he  was  certainly  not  bound 
for  the  price":  Clark,  J.,  delivering  the  opinion  in  Seeley  v. 
Welles,  120  Pa.  St.  69-75;  see  Baltimore  eU.  R,  R.  Co.  ▼,  Bry* 
don,  65  Md.  198;  57  Am.  Rep.  318,  opinion  of  Alvey,  C.  J.,  on 
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motion  for  rehearing,  and  oases  cited;  Oibaon  v.  Cranage^  89 
Mich.  49;  83  Am.  Rep.  851;  MeCarren  y.  MeNuUy,  7  Gray^ 
139;  Proton  ▼•  Foster,  113  Mass.  136;  18  Am.  Rep.  463; 
Zaleski  y.  Clark,  44  Conn.  218;  26  Am.  Rep.  446;  MeCor- 
mick  Harvesting  Machine  Co.  v.  Cheerown,  33  Minn.  82;  SUsby 
Mfg.  Co.  V.  Town  of  Chico,  24  Fed.  Rep.  893;  Pierce  v.  CooUy^ 
66  Mich.  552;  Goodrich  y.  Van  Nortwick,  43  111.  445;  Duplex 
etc.  Boiler  Co.  y.  Garden,  101  N.  Y,  887;  54  Am.  Rep.  709, 
and  notes. 

Nor  is  the  bad  instruction  given  for  plaintiff  cured  by  the 
good  one  given  for  defendant;  nor  can  we  regard  the  one 
given  for  plaintiff  as  thereby  plainly  withdrawn:  McKelvey 
▼.  Chesapeake  etc.  Ry.  Co.,  35  W.  Va.  500,  517.  The  general 
rule  is  that  the  court  may  cure  errors  in  its  instructions 
by  withdrawing,  explaining,  or  correcting  them.  When  a 
material  instruction  is  given  that  is  erroneous,  it  should 
be  effectively  withdrawn:  Elliott's  Appellate  Procedure,  sec. 
705;  Kirland  ▼.  State,  43  Ind.  146;  13  Am.  Rep.  386,  and 
other  cases  cited  in  note  to  said  section  706.  *'  The  court 
cannot,  without  fatal  error,  give  contradictory  instructions  to 
the  jury,  '^^  since  that  would  impose  upon  them  the  duty  of 
determining  the  ^w  as  well  as  the  facts":  Elliott's  Appellate 
Procedure,  sec.  705;  City  of  Loganspori  v.  Dykeman,  116 
Ind.  15.  Nor  could  the  court  have  intended  instruction  Na 
2  given  for  plaintiff  as  a  modification  or  qualification  of  No.  2 
afterward  given  for  defendant,  for  that  would  not  be  readily 
comprehended,  even  if  so  intended;  and,  if  intelligible  to 
the  jury,  would  make  the  last  instruction  erroneous  as  well 
as  the  first  (see  Carrico  v.  West  Virginia  etc.  Ry.  Co.,  85  W. 
Va.  389-404),  as  the  error  would  be  in  the  correction. 

It  is  claimed  on  the  part  of  plaintiff  that  the  jury  would 
be  justified  in  finding  that  the  contract  was  one  of  guaranty, 
as  claimed  by  the  plaintiff;  and,  if  so,  the  court  could  not 
set  the  verdict  aside.  It  is  true,  that  the  inquiry  is:  '^What 
was  the  intention  of  the  parties?  And  when  that  intention 
is  ascertained  the  law  will  respect  it.  The  question  whether 
a  sale  of  personal  property  is  complete  or  only  executory  is 
to  be  determined  from  the  intent  of  the  parties  as  gathered 
from  the  contract,  the  nature  and  situation  of  the  thing  sold, 
and  the  circumstances  surrounding  the  sale'' :  Morgan  T* 
King,  28  W.  Va.  1,  14;  57  Am.  Rep.  633. 

That  there  was  a  guaranty  or  warranty,  I  think,  is  clearly 
•hown,  and  that,  so  far  as  the  cutting  and  binding  were  con- 
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oerned,  and  the  lightness  of  draught  on  ground  well  suited  to 
the  use  of  such  binder,  the  machine  was  all  that  it  was  guar- 
anteed to  be.     But  it  is  past  contradiction  that  theie  was 
competent  evidence  tending  to  prove  that  the  buyer  who  cul- 
tivated sideling  and  steep  land  was  expressly  reserving  the 
right  to  reject  and  send  back  the  machine  if,  on  trial,  it 
should  not  be  satisfactory  to  him  positively  and  generally 
without  saying  in  what  respect.     His  mind  was  fixed  im- 
movably, that  no  chance  should  be  left  to  force  the  article 
upon  him,  unless  he  finally  chose  to  take  it;  and  this  condi- 
tion was  added  to  meet  this  purpose,  and,  we  may  infer,  was 
the  one  thing  which  induced  the  defendant  to  take  it:  See 
Wood  etc.  Machine  Co.  v.  Smithy  50  Mich.  566;  45  Am.  Rep. 
57,  cited  above.     Promising  to  do  a  thing  only  in  case  it 
pleases  himself  may  be  no  promise  at  all,  yet  it  is  what  the 
books  call  a  **  sale  on  trial,"  and  may  become  by  mere  lapse 
"^  of  time  a  binding  promise;  and  I  can  see  nothing  unrea- 
sonable or  unfair  in  such  every  day  quasi  contracts  of  sale. 
It  is  the  custom  and  habit  of  the  people,  especially  witk 
regard  to  certain  kinds  of  property.    On  the  contrary,  it  woul4 
be  harsh,  if  not  unreasonable,  to  compel  such  a  buyer  with- 
out his  fault  to  keep  a  binder  which  could  not  be  safely  or 
profitably  used  on  such  land  as  his,  to  which  important 
item  the  guaranty  did  in  nowise  relate;  and  it  shows  ttre 
importance,  as  well  as  the  motive,  of  such  qualifying  rescF* 
vation.    The  agents  who  sold  the  machine  say  in  their  testi« 
mony  on  this  head,  **  Of  course,  we  can't  satisfy  every  farrn^ 
but  we  can  the  man.^' 

It  is  also  contended  that  the  meaning  and  scope  of  the 
term  '*  satisfaction"  as  it  was  used  in  this  contract  have  been 
already  fixed  by  this  court  in  interpreting  and  construing  it 
in  a  like  contract  in  the  case  of  Kinsley  v.  County  Courty  &l 
W.  Va.  464.  Here  the  contractor,  Kinsley,  entered  into  a  writ- 
ten contract  with  the  county  court  to  make  a  road  and  build 
a  bridge  according  to  certain  specifications  set  out,  and  **to 
the  satisfaction  of  the  county  court  of  Monongalia  county.** 
On  demurrer  the  court  held  that  the  declaration  was  not 
faulty  in  not  alleging  that  the  work  was  not  done  to  the 
satisfaction  of  the  court;  that*' it  means  in  that  contract 
that  it  must  be  done  according  to  the  specifications,  and  that 
would  be  to  the  satisfaction  of  the  court;  that  is,  that  the 
county  court  was  to  accept  it  as  completed,  when  it  was 
satisfied  that  the  work  had  been  done  and  the  bridge  com- 


ounetructioR,  bo  far  as  neceBsary  on  general  demurrer  to  no- 
tice it  in  the  declaration^  and  very  likely  in  any  constrao* 
tion  of  the  oontraot. 

But  each  a  oontraot  Is  Tory  different  from  ft  "aale  on 
trial,"  with  the  absolate  and  unqualified  option  to  return  if 
not  aatisfactory.  A  man  might  eell  his  horse  on  the  latter 
ternu,  as  is  often  done;  but  tiiej  seldom  or  never  knowingly 
build  bridges  on  such  terms.  In  the  bridge  case,  the  subject 
matter,  the  finality  of  the  written  contract  at  its  inoeption, 
ite  reason  and  object,  rebutted  the  idea  of  the  reserration 
of  the  arbitrary  power  of  refusal  to  accept  and  to  pay; 
whereas  the  same  things  in  part,  and  **'  the  want  of  some 
of  them,  show  such  reservstion  in  an  ordinary  sale  on  trial 
of  a  horse  or  machine  to  have  been  intended  by  the  parties, 
which  is  at  last  the  decisive  teat. 

Counsel  for  plaintiff  also  contends  that  the  instructions 
given  for  defendant  were  erroneous.  The  plaintiff  oould 
waive  such  error  if  it  saw  fit,  and  let  the  verdict  in  its  favor 
stand;  or,  if  dissatisfied,  it  could  move  the  court  to  set  it 
aside,  and  grant  it  a  new  trial.  It  elected  to  let  it  stand, 
and  a  judgment  for  plaintiff  ought  not  to  be  affirmed  on  the 
ground  that  the  court,  at  the  instance  of  the  defendant,  gave 
an  erroneous  instruction  to  the  jury:  See  Murrell  t.  /o&nMn, 
1  Hen  &  M.  450. 

But  the  point  urged  with  greatest  force  on  behalf  of  plain- 
tiff is  that  the  error,  if  any,  in  giving  its  instruction  No.  2, 
was  a  harmless  error;  "that  the  facta  and  circumstances 
certainly  warranted  the  verdict  of  the  jury."  It  is  held  in 
many  oases  that  when  the  verdict  is  clearly  right  on  the 
evidence,  errors  in  instructions  may  be  treated  as  harmless. 
This  is  made  so  by  statute  in  the  state  of  Indiana:  Ind. 
Rev.  Stats.  ISSl,  sec.  658.  See  a  full  and  able  discussion  of 
the  subject  in  Elliott's  Appellate  Procedure,  o.  4,  sec.  643; 
Standard  Oil  Co.  v.  £rets,  98  Ind.  231,  and  other  cases  cited; 
3  Graham  and  Waterman  on  New  Trials,  862.  There  has 
been  and  is  a  tendency  no  doubt  to  advance  and  widen  the 
doctrine  of  harmless  error.  It  is  due  in  part  to  the  desire 
c<Histaiit1y  pressing  upon  appellate  tribunnis  to  reach  the 
substantial  merits  of  the  case  in  spite  of  errors  that  are  for 
the  occasion  deemed  immaterial  or  to  have  done  no  harm. 
Hence  the  rule  has  long  been  settled  that  when  the  court  can 
clearly  see  aSinnutively  that  the  error  has  worked  no  harm 
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to  the  party  appealing  it  will  be  disregarded:  Oilmer  t.  Htg" 
by,  lion.  8.  47;  and  the  judgment  ought  not  to  be  reversed 
on  the  ground  that  the  court  below  admitted  illegal  evidence, 
or  gave  an  erroneous  instruction  to  the  jury,  unless  it  appears 
that  some  injury  could  possibly  have  resulted  therefrom  to 
the  party  appealing:  Preston  v.  Harvey^  2  Hen.  &  M.  56;  for 
the  appellant  must  make  it  manifest  from  the  record  in  some 
way  that  the  ruling  against  him  is  wrong.  But,  that  being 
done,  it  is  taken  to  be  to  his  prejudice  until  the  contrary  is 
made  to  appear,  and  it  '*'  must  appear  so  clearly  as  to  be 
beyond  all  fair  ground  of  questioning  that  the  error  did  not 
and  could  not,  with  any  reasonable  degree  of  likelihood,  have 
prejudiced  the  party's  rights:  See  Deery  v.  Cray,  5  Wall. 
795,  807.  This  qualification  of  the  general  rule  or  this 
cautious  and  sparing  application  of  it  rests  upon  the  ground 
that  the  court  cannot  instruct  upon  the  weight  of  evidence  or 
the  oredibility  of  witnesses,  and  upon  the  settled  rule  that, 
when  there  is  any  competent  evidence  fairly  tending  in  some 
appreciable  degree  to  prove  his  case,  the  party  has  the  right 
to  have  the  law  applicable  to  such  evidence  correctly  declared 
to  the  jury  by  the  court.  *•  Their  superintendence  in  explain- 
ing and  deciding  legal  questions  is  essential  to  the  proper 
administration  of  justice,  and  ought  to  be  exercised  when 
either  party  requires  their  interference'^  Picket  v.  Morris 
(1796),  2  Wash.  (Va.)  325-346:  Hopkins  v.  Richardson,  9 
Gratt.  486.  Our  own  cases  on  the  general  subject  are  nu- 
merous and  indicate  a  tendency  sometimes  to  extend  the  rule, 
at  others  to  adhere  strictly  to  the  limitation  of  the  rule.  See 
the  following  cases  on  the  subject:  Hall  ▼.  Lyons^  29  W.  Va. 
410-420;  SiaU  v.  Douglass,  28  W.  Va.  298;  Mason  v.  Harper's 
Ferry  Bridge  Co.,  20  W.  Va.  224-239;  Clay  v.  Robinson,  7 
W.  Va.  850, 858;  Beaty  v.  Baltimore  etc.  R.  R.  Co.,  6  W.  Va. 
888-395;  Preston  ▼.  Harvey,  2  Hen.  &  M.  55;  Pitman  v. 
Breckenridge,  8  Gratt.  127;  Wiley  ▼.  Oivens,  6  Gratt  277; 
Colvin  ▼.  Menefee,  11  Gratt.  87;  Kinehelos  v.  Traeewells,  11 
Gratt.  587;  Rea  v.  TrotUr^  26  Gratt  685-600;  Binns  v.  Wad- 
diU,  82  Gratt.  588,  593. 

In  McKehey  v.  Chesapeake  etc.  Ry.  Co.,  85  W.  Va.  500-517, 
it  is  said:  "This  court  has  repeatedly  held  that  an  erroneous 
instruction  is  presumed  to  prejudice  a  party,  and  will  cause 
reversal,  unless  it  clearly  appears  that  the  instruction  could 
not  have  been  prejudicial "  to  the  exceptant    The  court  will 


not  reverse  on  accoant  of  an  erroneous  Instruction  on  an 
immaterial  point:  PUvian  t.  BreekenridgA.  8  Oratt.  127. 

Iq  Davie$  r.  MxIUt  (1797),  1  Call,  llO/opon  the  trial  of  a 
writ  of  right,  both  parties  claimed  under  John  Miller,  who 
died  seised  in  1742;  the  deajaodant  claiming  under  Chris- 
topher, his  grandson  and  heir  at  law;  the  tenants,  under  a 
***  devise  from  Christopher,  the  son.  After  certain  evidence 
waa  given  on  behalf  of  the  demandant  the  tenants  moved  tlw 
court,  without  going  into  evidence  on  their  part,  to  instruct 
the  jury  that  for  reasons  apparent  the  said  devise  was  void; 
and  the  court,  being  of  that  opinion,  instructed  accordingly. 
The  jury  found  for  the  tenants,  and  demandant  on  bill  of 
•xceptione  appealed.  The  court  of  appeals,  though  of  opin* 
ion  that  the  grounds  of  the  ruling  of  the  court  below  were 
wrong,  and  to  that  extent  the  language  of  the  instruction 
given,  yet,  as  it  appeared  by  the  demandant's  own  shoving 
that  Christopher,  the  grandson,  had  neither  seisen,  possea* 
sion,  nor  title,  so  that  demandant  could  derive  none  from 
him,  the  opinion  and  verdict  were  subBtantially  right,  and 
the  court  affirmed  the  judgment.  "The  instruction  thera 
bore  upon  the  question  which  was  decisive  of  the  cause": 
Wiley  V.  G%ven$  (1849),  6  Gratt.  277-286,  opinion  of  Judge 
Allen.  The  instruction  involved  a  question  of  law  upon  a 
state  of  facta  about  which  there  was  no  dispute. 

It  is  said  in  the  syllabus  of  Wiley  r.  Givens,  6  QratL  277 
(made  by  the  reporter):  "When  an  appellate  court  is  of 
opinion  that  an  instruction  given  to  the  jury  by  the  court 
below  is  erroneous  the  appellate  court  cannot  undertake  to 
determine  that  the  verdict,  notwithstanding  the  erroneous 
instruction,  is  right  upon  the  evidence,  and  therefore  to  affirm 
tiie  judgment;  but  the  judgment  must  be  reversed,  and  tho 
•aaee  remanded  for  a  new  trial."  This  is  correct,  as  applied 
to  the  facts  of  this  particular  case;  but  Judge  Allen  did  not 
mean  to  announce  any  such  general  proposition.  On  tha 
contrary  the  implication  is,  that  it  would  be  otherwise,  if  tho 
instruction  were  eubstantially  right,  and  therefore  could  work 
ao  injury;  but,  in  a  case  where  the  jury  may  have  been  war- 
lanted  in  their  verdict  by  the  whole  evidence,  yet  where  they 
nay  have  been  misled  by  the  erroneous  instructions  in  regard 
to  80  much  of  the  case  as  the  instruction  referred  to,  the 
verdict  must  be  set  aside,  and  the  cause  sent  back  for  a  new 
trial. 

This  case  is  much  stronger,  for,  if  the  jury  followed  plain- 
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tiff's  instrQction  No.  2,  given  by  the  court,  they  were  misled 
in  regard  to  what,  in  our  view,  was  the  vital  point  '*^  in  the 
case;  for  there  is  at  least  evidence  tending  to  show  that  the 
agents  of  plaintiff,  by  their  conduct  and  declarations,  had 
dispensed  with  and  virtually  waived  the  necessityi  if  any 
such  existed,  of  defendant  returning  the  machine  to  them 
at  Cameron.  But  the  case  is  reversed  for  the  reason  that 
instruction  No.  2,  given  on  motion  of  plaintiff,  was  erroneous; 
and  no  opinion  is  intended  to  be  given  on  the  merits  other 
than  is  necessarily  involved,  for  on  a  new  trial  the  evidence 
even  as  to  that  point  may  be  different. 

Judgment  reversed,  verdict  set  aside,  and  a  new  trial 
awarded. 


Balis — ''Sale  ov  Trial,** ob  Sale  or  Return — "Satisvaction'*  ov  Pva-- 
CKASEB.— Aa  agreement  of  tale  or  retarn  is  apoa  a  condition  that  the  bay«r 
may  retarn  the  goods  within  a  fixed  or  reanonable  time  at  his  option.  They 
pass  to  the  purchaser  subject  to  his  option  to  return  them,  and,  if  he  fails  to 
exercise  his  option  within  the  proper  time,  the  price  of  the  goods  may  b« 
recovered  as  upon  an  absolute  sale:  Home  r.  Bedk^  141  III.  290;  33  Am.  St. 
Rep.  307,  and  note.  The  buyer  of  a  harvesting-machine,  upon  condition  that 
if  it  does  not  work  to  his  ** satisfaction"  he  may  retarn  it,  has  an  absolate 
right  to  reject  it  and  his  reasons  cannot  be  investigated:  Wood  tie.  Mcushmi 
Co.  ▼.  Smith,  60  Mich.  565;  45  Am.  Rep.  57.  The  buyer  in  such  cases  must^ 
however,  act  honestly,  and  in  accordance  with  the  reasonable  expectations 
of  the  seller,  as  implied  from  the  contract,  its  subject  matter  and  sarround* 
tng  circumstances.  His  dissatisfaction  mast  be  actual,  not  feigned;  real, 
not  merely  pretended;  See  monographic  note  to  Oibaon  v.  Oranage,  83  Am. 
Rep.  354,  discnssing  the  rule  of  "  satisfaction"  as  applied  to  contracts  to  do 
work.  A  sale  is  not  complete,  but  remains  executory,  where  any  thing  is 
yet  to  be  done  by  either  party  before  delivery,  as,  for  example,  to  determine 
the  price,  quantity,  or  identity  of  the  thing  sold:  Fokif  v.  Fdratht  98  Ala^ 
176;  39  Am.  St.  Rep.  89,  and  note. 

Appeal— Error — iNBTRuarxoNs.— Error  without  prejudice  is  no  ground 
for  a  reversal  of  judgment:  Joseph  ▼.  SmUh,  39  Neb.  259;  42  Am.  St.  Rep. 
571;  Frott  v.  Wolf,  77  Tex.  455;  19  Am.  St  Rep.  761.  A  judgment  will 
not  be  reversed  on  an  erroneous  instruction,  when  it  appears  affirmatively 
that  the  defeated  party  was  not  injured  by  the  error:  Orajf  v.  MerHanif  148 
UL  179;  39  Am.  St  Rep.  172.  So^  a  failure  to  submit  a  material  issue  to 
the  jury,  and  upon  which  there  is  no  conflict  of  evidenoe,  is  not  reversibU 
error:  Pcuewalk  v.  BoUman,  29  Neb.  519;  26  Am.  St  Rep.  399.  Bat  th« 
giving  of  an  instruction  which  is  misleading  as  to  the  issue,  inapplicable  to 
the  evidence,  and  calculated  to  prejudice  the  substantial  rights  of  the  losing 
party,  entitles  him  to  a  reversal:  Perot  v.  Cooper,  17  CoL  80;  31  Am.  St  Rep. 
1258.  And  a  refusal  to  correctly  instruct  the  jury  is  reversible  errors  Tomg 
w.  Kellar,  94  Mo.  581;  4  Am.  St  Rep.  40& 


Grdmlish  v.  Gbn'tbal  Iufbovbubnt  Cuhpant. 

in  Wbt  ViBoinu.  no.) 

PATHurr,  VoLUMTARTiBT  Stoanqis — RiaKT  to  Mack  —  ODanndw  ■• 
obligatioa  to  ftj  th*  d«bt  of  Biiother,  cuinot,  witfaMit  the  Utter't  i» 
qoM^  offioiooily  pay  hit  dabt  And  chu-gs  him  with  it. 

Patkbitt,  VoLUNTAar,  xt  STKAMaKa-^Grricr  of,  a*  to  Dibiob  *n 
Ckiditor,— Th«  payniaat  of  »  dabt  by  K  BtrBDgar,  it  Aocepted  M  Boab 
by  tha  oroditor,  diichargsa  ths  debt  bo  fir  u  the  oreditor  U  conoemad} 
Aod,  if  tha  debtor  ratifla*  laeh  payment,  it  aUo  diichorgM  (he  debt  •• 
to  him,  And  he  beoome*  liAble  to  tb«  itmiger  for  money  paid  to  hia  aa». 

Paikbht,  Voldhtabt,  bt  SiaAMOin — Riqbi  io  Uaihtaim  Aotiok. — A 
•tnuigar  who  voluntarily.  And  without  reqaait,  paya  the  debt  ot  An- 
other oAooot  Aaatuii  aa  aotion  at  law  asainat  tha  latter  it  the  debtor 
baa  Id  no  way  ratified  nioh  payment. 

Patmikt,  Toldhtart,  by  Strakhbb— Sott  iit  Bqcrrr.— If  tlia  Tolaatarr 
pAjmeat  ot  another'a  debt  by  a  itranger  ia  not  ratified  by  the  debtor, 
tha  one  who  pay*  it  may  ana  in  equity  ^trayiag  that,  it  tha  debtor  doea 
not  ratify  mtoh  payment,  the  debt  may  ba  enForoad  in  hia  ftTcv  aa  Eta 
aqaitabla  aaiignee,  or  that,  it  the  debtor  doea  ntify  it,  the  plaintiB 
may  be  repaid  the  amount  paid  for  ths  uae  of  the  debtor. 

PATHIBT,    ToLDNTART,  BT    STRAiraiR — ABSIOHMBNT    BT   CaiDITOR — PlTR- 

OBASB  or  Dkbt. — A  atranger  who  roluutarily  pays  the  debt  of  aa- 
Other  may  take  an  aaaigainant  of  it  from  tha  creditor  and  aDforoa  tha 
debt  against  the  dsbtor.  And,  If,  at  the  time  payment  ia  mada,  tho 
oreditor  agree*  to  assign  htm  ths  debt,  though  ooaasignment  in  writing 
ia  mads,  tha  atranger  will  l>e  regarded  in  eqaity  aa  tha  equitable  aaaignaa 
of  the  debt,  and  the  tranMOtian  aa  a  purchase  of  the  debt. 

JVPOMIHT  or  SiSTRR  Stati— "Faith  and  Crrdit." — Under  the  eonatitn- 
tionof  tha  United  States  the  judRmant  of  a  sister  state  must  beaooorded 
in  tbia  atata  the  aame  faith  and  credit  which  it  ha*  in  the  atata  wber* 
it  was  rendered. 

JviNimNTorOHiSTATB — SDroRoniiiiTor,  iH  AnorHiB — Jfiiaeoienow. — 
Ae  oonrt  haa  power,  where  it  ia  tonght  to  anforea.  In  thia  atata,  tho 
Jndgment  of  a  aiater  atate,  to  look  into  the  reoord  of  the  oonrt  render- 
ing the  judgment  to  aea  whether  it  had  jnriadiotton.  If  it  had,  tha 
Judgment  is  valid  and  binding  here;  bu^  if  it  had  not,  the  judgment  ia 
void  ia  thia  atatau 

JtrsoHKUT  OT  SirrcR  Stati,  Whi:*  Void.— Tba  jadgmaot  of  a  oonrt  ot «. 
aiater  atata  withont  anj  lerTioa  ot  prooeaa,  and  without  appearance,  im 
void  in  this  atata. 

Otmruci  or  Lawi — L>Z  Loci. — Tha  obligation  ot  aoontavct  made  and  to  bo 
performed  in  another  atate  mnat  be  determined  by  the  lava  of  that  state. 

Oorporatioms — LiABiLnr  or,  roR  Bbrvioes  or  Ornoraa. — Corporationa. 
are  not  liable  on  a  quanlym  meruit  for  aervicea  performed  by  their  offi- 
oare.  There  most  be  aa  exprea*  ooatract  tor  companaation  or  thers 
oan  b«  no  reooTery,  Henoa,  the  president  of  a  prirata  oorporation,  and. 
the  treaautet  and  aaoretacy  thereat,  both  being  stookholdera  of  the  oonv- 
pany,  cannot,  in  the  abaenco  of  a  by-law  or  reiolntioD  aathoritiDg  oont- 
pensatiou,  recover  on  a  qaantunt  meruit  for  their  official  aarvioea.  Aa 
■aeootife  ofiicer,  however,  who  is  nota  stockholder,  may  get  compenaB- 
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Barton  &  Boydj  U.  L.  BoycBf  W.  M.  Stewart^  Jr^  aiid 
Oeorge  Baylor^  for  the  appellante. 

F.  P.  Clark^  for  the  appellees. 

'**  Brannon,  J.  In  a  suit  in  equity  In  the  circuit  court 
of  Jefferson  •••  county  by  H.  H.  Crumlisb's  administra- 
tors against  the  Central  Improvement  Company  there  was  a 
fund  for  payment  of  creditors  of  that  company  and  then  for 
division  among  stockholders.  A  commissioner  was  directed 
to  ascertain  the  debts  having  right  to  be  paid  out  of  the  fund. 
Various  demands  were  presented  before  the  commissioner  for 
audit  as  debts;  and  among  them  was  a  judgment  in  favor  of 
B.  K.  Jamison  &  Co.  against  the  Central  Improvement  Com- 
pany, an  account  in  favor  of  R.  D.  Barclay  against  same  com- 
pany, and  an  account  in  favor  of  John  P.  Oreen  against  same^ 
which  three  demands  having  been  disallowed  by  the  com* 
missioner  and  court,  Jamison  &  Co.  and  Barclay  and  Oreeu 
united  in  this  appeal. 

THB  JAMISON  JUDGMENT. 

A  judgment  was  rendered  in  1877  in  the  court  of  common 
pleas,  No.  8,  of  the  county  of  Philadelphia,  Pennsylvania,  iD 
favor  of  B.  K.  Jamison  &  Co.  against  the  Central  Improve- 
ment Company  for  twenty-five  thousand  one  hundred  and 
sixty-eight  dollars  and  eighty-five  cents  and  costs;  and  after- 
ward, in  1890,  upon  a  writ  of  scire  facins  upon  this  judg- 
ment another  judgment  was  rendered  by  the  same  court  for 
twenty-six  thousand  three  hundred  and  seventy-eight  dollars 
and  eight  cents  and  costs.  Jamison  &  Co.  and  U.  L.  Boyco 
and  the  Fidelity  Insurance  Trust  &  Safe  Deposit  Company 
each  claimed  the  right  to  said  judgment  before  the  commis* 
aioner;  and  the  Norfolk  &  Western  Railway  Company,  being 
a  large  owner  of  stock  in  the  Central  Improvement  Company^ 
pleaded  payment. 

Jamison  &  Ca  and  Boyce  having  excepted  to  the  report 
and  appealed,  what  we  have  to  decide  is  whether  they  have 
any  cause  to  complain  of  the  refusal  to  allow  them  the  judg* 
ment. 

Jamison  &  Co.  by  process  on  said  first  judgment  had 
attached  two  hundred  and  fifty  thousand  dollars  of  second 
mortgage  bonds  and  one  hundred  and  seventy-five  thousand 
dollars  of  income  bonds  of  the  Shenandoah  Valley  Railroad 
Company,  held  in  the  hands  of  a  third  party  for  the  benefit  of 
the  Central  Improvement  Company.   The  Shenandoah  Valley 
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Railroad  Company  desiring  to  make  a  contract  for  its  comple* 
tion  and  make  another  mortgage  to  '*^  raise  money  to  com* 
plete  it,  and  desiring  to  cancel  and  retire  the  bonds  so  attached, 
Soyce,  the  vice-president  of  the  Shenandoah  Valley  Railroad 
dompany,  opened  negotiations  with  Jamison  &  Co.  looking 
to  securing  those  bonds,  and  Jamison  &  Co.  expressed  their 
willingness  to  take  any  step  which  would  get  their  money 
Advanced  to  the  Shenandoah  Valley  Railroad  Company  rep- 
resented by  said  judgment.  Boyce  made  an  arrangement 
with  B.  W.  Clark  &  Co.,  bankers — who  were  financial  agents 
of  the  Shenandoah  Valley  Railroad  Company  and  wished  to 
obtain  said  bonds  for  cancellation  out  of  the  way  of  a  new 
series — ^to  furnish  the  money. 

Thereupon,  on  July  12,  1879,  Jamison  &  Co.  and  E.  W. 
dlark  &  Co.  made  a  written  agreement  providing  that  Jami- 
son &  Co.  should  transfer  to  Clark  &  Co.  all  their  right,  title, 
and  interest  in  and  to  the  bonds  aforesaid,  as  also  some 
others;  that  Jamison  &  Co.  should  proceed  to  get  judgment 
upon  their  attachments,  levy  on  said  securities,  and  sell  the 
same  so  as  to  pass  title  to  the  purchaser;  that,  if  they  should 
not  be  bid  up  to  a  figure  above  Jamison  &  Co's  judgment, 
Jamison  &  Co.  were  to  buy  them  at  the  sale,  and  transfer 
them  to  Clark  &  Co.,  that ''  the  said  B.  W.  Clark  &  Co.  are 
to  pay  B.  K.  Jamison  &  Co.  the  amouut  of  their  judgment 
against  the  Central  Improvement  Company  with  interest  and 
oosts,  the  amount  of  said  judgment  being  twenty-five  thou- 
sand one  hundred  and  sixty-eight  dollars  and  eighty-five 
oents,  with  interest  from  July  10,  1877,  the  said  payment  to 
be  made  as  follows:  Ten  thousand  dollars  in  cash,  and  the 
balance  in  the  notes  of  B.  W«  Clark  &  Co.,  drawn  in  equal 
amounts,"  etc. 

The  said  bonds  were  sold  to  Jamison  &  Co.  under  said 
attachments  at  eleven  thousand  dollars,  which  was  credited 
on  the  judgment,  and  Jamison  &  Co.  transferred  the  bonds 
to  Clark  &  Co.,  and  received  from  them  the  ten  thousand 
dollars  cash  and  their  notes  in  full  payment  of  the  amount 
of  said  judgment.  By  reason  of  said  agreement  the  com- 
missioner reports  the  judgment  as  paid  ^'so  far  as  claimant  is 
concerned  ";  that  is,  Jamison  &  Co.  The  only  object  of  Jami- 
son &  Co.  being  to  get  their  money,  and  the  language  of  the 
writing  being,  "The  said  E.  W.  Clark  &  Co.  are  to  »•• 
pay  [note  the  word  **  pay  "]  B.  K.  Jamison  &  Co.,  the  amount 
of  their  judgment,"  these  facts  lead  me  to  the  conclusion  that 
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the  parties  contemplated  it  as  a  paymenti  so  far  as  Jamisoa 
A  Co.  were  concerned. 

But  this  payment  was  made  by  a  stranger,  without  request 
or  ratification  by  the  debtor,  so  far  as  appears.  Does  it  sat- 
isfy the  judgment?  As  it  seems  to  me,  the  answer  depends 
upon  whether  you  mean  as  to  the  creditor  or  debtor.  It 
remains  a  correct  legal  proposition  to  the  present,  that  one 
man,  who  is  under  no  obligation  to  pay  the  debt  of  another, 
cannot,  without  his  request,  officiously  pay  that  other's  debt 
and  charge  him  with  it.  If  the  debtor  ratify  such  payment 
the  debt  is  discharged,  and  he  becomes  liable  to  the  stranger 
for  money  paid  to  his  use.  If  he  refuse  to  ratify  it  he  die* 
claims  the  payment  and  the  debt  stands  unpaid  as  to  him« 
In  the  one  case  the  stranger  would  at  law  sue  the  debtor  for 
money  paid  to  his  use;  in  the  other  enforce  the  debt  in  the 
creditor's  name  for  his  use.  If  his  payment  is  not  ratified 
he  may  go  into  equity  praying  that,  if  the  debtor  ratify  it, 
said  debtor  may  be  decreed  to  repay  him,  or,  if  the  debtor  do 
not  ratify  the  payment,  that  the  debt  be  treated  as  unpaid  as 
between  him  and  the  debtor,  and  that  it  be  enforced  in  his 
favor  as  an  equitable  assignee:  Neely  v.  Janes^  16  W.  Va. 
625;  87  Am.  Rep.  794;  Moore  t.  Ligon,  22  W.Va.  292;  Beard 
V.  ArbuckU,  19  W.  Va.  135. 

But  how  as  to  the  creditor?  When  a  stranger  pays  him  the 
debt  of  a  third  party  without  the  request  of  such  third  party, 
as  in  this  case,  can  the  creditor  say  the  debt  is  yet  unpaid 
and  enforce  it  against  the  debtor,  as  is  attempted  to  be  done 
by  Jamison  &  Co?  Can  he  accept  such  payment  and  say, 
because  it  was  made  by  a  stranger,  it  is  no  payment?  Is 
his  acceptance  not  an  estoppel  by  conduct  inpais^  as  to  him? 

There  has  been  a  difference  of  opinion  in  this  matter.  The 
old  English  case  of  Orymee  ▼.  Blofieldy  Cro.  Eliz.  641  (decided 
in  Elizabeth's  reign),  is  the  parent  of  the  cases  holding  that 
even  the  creditor  accepting  payment  from  a  stranger  may 
repudiate  and  still  enforce  his  demand  as  unpaid.  That 
case  is  said  to  have  decided  that  a  plea  of  accord  and  satis- 
faction by  a  stranger  is  not  good,  while  •••  Rolle's  Abridg- 
menti  471,  condition  F,  says  it  was  decided  just  the  other 
way.  Denman,  C.  J.,  questioned  its  authority  in  Thurman 
V.  TTild,  89  Eng.  Com.  L.  145.  Opposite  holding  has  been 
made  in  England  in  Hawkshaw  v.  Rawlinge^  1  Strange,  24. 
Its  authority  is  questioned  at  the  close  of  the  opinion  by 
Creswell,  J.|  in  Jonee  v.  Broadhurat^  67  Eng.  Com.  L.  197, 


oontrary  to  an  ancient  decision  Id  86  Henry  VI.  and  against 
reason  and  justice.  Parke,  B.,  seemed  to  think  it  law  Id 
Simpton  T.  Eggington,  lU  Ex.  845.  It  was  followed  Id  Edg- 
eombe  v.  Rodd,  5  Bast,  294,  and  Stark  r.  ThompaoTi,  8  T.  B. 
Mon.  296.  Lord  Coke  held  the  satisfaction  good:  Coke  on 
Littleton,  206  b,  207  a;  see  5  Robert's  Practice  (New),  884;  7 
Robert's  Practice  (Netv),  648.  The  cases  ol  Ooodwin  v. 
Cremer,  83  Eng.  Com.  L.  757,  and  Kemp  t.  BalU,  28  Eng.  L. 
&  Eq.  498,  aeem  to  hold  that  payment  must  be  made  by  a 
third  person  as  agent  for  and  on  account  of  debtor  with  hi» 
assent  or  ratification.  In  New  York  old  cases  held  this  doc> 
trine:  Clow  t.  Borsl,  6  Johns.  S7;  Bleaitey  v.  White,  4  Paige. 
654.  But  later,  in  Wellington  y.  Kelly,  84  N.  Y.  543,  Andrews, 
J.,  uud  that  the  old  cases  were  doubtful,  hut  had  not  been 
overruled,  but  it  was  not  necessary  in  tliat  case  to  say 
whether  it  should  longer  be  regarded  as  law,  and  the  syllabus 
tnakes  a  query  on  the  point.  It  was  held  in  Harrison  t. 
Sick*,  I  Port. 423, 27  Am.  Dec.  638,  that  "  payment  of  a  debt, 
though  made  by  one  not  a  party  to  the  contract,  and  though 
the  assent  of  the  debtor  to  the  payment  does  not  appear,  is 
still  the  extinguishment  of  the  demand."  The  opinion  says 
that,  as  between  the  person  paying  and  him  for  whose  benefit 
it  was  paid,  a  question  might  arise  whether  it  was  voluntary, 
which  would  depend  on  circumstances  of  previous  request  or 
subsequent  express  or  implied.  This  doctrine  is  sustained 
by  A£artin  v.  QMt?in,  87  Cal.  55j  Oray  v,  Herman,  75  Wis. 
453;  Cain  v.  Bryant,  12  Heisk.  45;  Leavitt  t.  ilorrovi,  6  Ohio 
St.  71;  67  Am.  Dec.  334;  Webeter  v.  Wyser,  1  Stew.  184;  Har^ 
vey  T.  Tama  Co.,  53  Iowa,  228.  Bishop  on  Contracts,  sec- 
tion 211.  holds  that,  if  payment  "be  accepted  by  creditor  in 
discharge  of  debt,  it  has  that  effect ":  See  2  Wharton  on 
Contracts,  sec.  1008. 

It  seems  utterly  nnjust  and  repugnant  to  reason,  that  a 
creditor  accepting  payment  from  a  stranger  of  the  third  *** 
person's  debt  should  be  allowed  to  maintain  an  action  against 
the  debtor  pleading  and  thereby  ratifying  such  payment,  on 
the  technical  theory  thnt  he  is  a  stranger  to  the  contract. 
The  creditor  has  himself,  for  this  purpose^  allowed  him  to 
make  himself  a  quasi  party,  and  consents  to  treat  him  so,  so 
far  as  payment  is  concerned.  To  regard  the  debt  paid,  so  far 
as  be  is  concerned,  is  but  to  hold  him  to  the  result  of  his  own 
act.  Shall  he  collect  the  debt  again?  In  that  case  can  the 
stranger  recover  buck?    What  mntters  it  to  the  creditor  wh» 
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pays?  As  the  supreme  courts  of  Wisconsin  and  Ohio  in 
eases  above  cited  said,  this  doctrine  is  against  common  sense 
and  justice.  It  does  not  at  all  infringe  the  rule  that  one 
cannot  at  law  make  another  his  debtor  without  request  to 
allow  such  payment  to  satisfy  the  debt  as  to  the  creditor; 
and  this  court,  while  recognizing  the  rule  that  one  cannot 
officiously  pay  the  debt  of  another  and  sue  him  at  law,  unless 
he  has  ratified  it  by  allowing  the  stranger  to  go  into  equity 
and  get  repayment,  makes  the  payment  in  the  eyes  of  a  court 
of  equity  to  operate  to  satisfy  the  creditor,  and  render  the 
stranger  a  creditor  of  the  debtor:  Neely  v.  Joiies^  16  W.  Va. 
625;  37  Am.  Rep.  794.  I  know  that  in  that  case  it  is  held 
that,  "if  a  payment  by  a  stranger  is  neither  ratified  nor 
authorized  by  the  debtor  it  will  not  be  held  to  be  a  discharge 
of  the  debt";  but,  though  this  point  is  general,  that  was  a 
case  of  the  stranger  seeking  to  make  the  debtor  repay,  and 
the  case  and  opinion  intended  to  lay  down  the  rule  at  law 
only  as  between  the  stranger  paying  and  the  debtor,  not  as 
between  the  creditor  and  debtor.  So  I  hold  that,  when  Jami- 
son &  Co.  received  the  money  for  this  judgment,  it  operated 
as  a  discharge  as  to  them. 

But  it  is  said  that  such  payment,  though  a  payment,  is 
inoperative,  because,  after  it  was  made,  a  writ  of  scire  facicu 
issued  to  revive  the  judgment,  and  a  judgment  was  rendered 
thereon,  that  the  plaintiffs  recover  their  debt,  and  thus  such 
payment  amounts  to  nothing.  This  judgment  is  not,  as  with 
us,  according  to  common  law,  a  simple  award  of  execution, 
but  a  judgment  guod  recuperet^  as  in  an  original  action* 
Such  a  judgment  would  be  void  here  by  some  authorities:  2 
Barton's  Law  Practice,  1031;  Lavell  v.  McCurdy,  77  Va.  763. 
I  have  entertained  doubts  whether  it  would  be  void,  ••*  as 
distinguished  from  voidable,  though  I  have  not  fully  exam- 
ined the  subject.  But  in  Pennsylvania  a  scire  facias  is  a 
substitute  for  an  action  of  debt,  and  the  judgment  is  properly 
quod  recuperet:  Duff  v.  Wynkoop^  74  Pa.  St.  800;  1  Black  on 
Judgments,  sec.  499.  We  must,  under  the  United  States  con- 
stitution, give  it  the  same  faith  and  credit  here  which  it  has 
there:  Black  v.  Smith,  13  W.  Va.  780;  GUchnst  v.  West  Fir- 
ifinia  Oil  Land  Co.,  21  W.  Va.  115;  45  Am.  Rep.  555;  SUvh 
nH  V.  SUwart,  27  W.  Va.  167.  If  it  were  a  valid  judgment 
it  would  nullify  the  payment  above  spoken  of,  on  familiar 
principles.  Such  would  be  its  effect  in  Pennsylvania,  and  it 
is  to  its  effect  there  that  we  look:  Custer  v.  Detterer,  3  Watts 
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A  S.  28;  MeVeagh  ▼.  Little,  7  Pa,  St  279;  Potter  ▼.  HaHneU. 
148  Pa,  St  15;  MUh  y.  Duryee,  7  Cranch,  481. 

But  while  a  judgment  of  a  sister  state,  if  valid,  is  given 
here  the  same  effect  it  has  there,  yet,  consistently  with  thi» 
rule,  we  can  look  into  its  record  and  see  whether  it  had  juris- 
diction of  the  defendant;  and,  looking  into  the  record  of  this 
judgment,  we  find  no  service  whatever  of  the  scire  facias  per* 
sonal  or  by  return  of  nihily  or  any  appearance,  and  therefore 
the  judgment  is  void,  as  would  be  a  judgment  here  for  that 
cause:  Oilchrist  v.  West  Virginia  Oil  Land  Co.,  21  W.  Va.  115; 
45  Am.  Rep.  555;  Stewart  v.  Stewart^  27  W.  Va.  167;  D'Arcf^ 
V.  Ketehum^  11  How.  165;  Thompson  v.  Whitman,  18  Wall* 
457;  Knowles  v.  Gaslight  etc.  Co.,  19  Wall.  58;  Outhrie  T. 
Lowry,  84  Pa.  St  533;  Steel  v.  Smith,  7  Watts  &  S.  447;  NobU 
V.  Thompson  OU  Co.^  79  Pa.  St  354;  21  Am.  Rep.  66;  Story 
on  the  Constitution,  sec.  1297;  1  Oreenleaf  on  Evidence,  sec, 
648.    This  is  a  good  reason  for  disallowing  the  judgment 

Argument  is  made  that  in  Pennsylvania  judgment  npoQ 
two  returns  of  nihil  habet  is  good,  and  as  effective  as  a  return 
of  scire  feci.  As  I  find  no  return  whatever  of  the  scire  facias, 
I  have  not  so  closely  examined  this  question  as  otherwise  I 
would  have  done.  There  seems  some  authority  for  the  propo- 
sition that  two  returns  of  nihil  will  sustain  a  judgment  in 
personam:  Compher  v.  Anatoalt,  2  Watts,  490.  The  cases 
cited  by  counsel  (  Warder  v.  Tainter,  4  Watts,  274;  Taylor  v. 
Yotmg,  71  Pa.  St  85;  Colley  \.  Latimer,  5  Serg.  &  B.  211; 
Edmonson  v.  Nichols,  22  Pa,  St  74;  Chambers  v.  Carson,  2 
Whart  9;  Hartman  v,  Oghom,  54  Pa.  St  120;  93  Am.  Dec. 
679;  Allison  v.  Rankin,  7  Serg.  &  R.  269)  were  cases  of  scire 
facias  '**  sur  mortgage,  as  to  which  the  rule  of  judgment  of 
foreclosure  upon  the  two  nihiU  seems  established  in  Pennsyl- 
vania. The  practice  of  taking  judgment  on  two  returns  of 
nihil  is  properly  perhaps  confined  to  scire  facias  upon  a  mort* 
gage.  The  case  of  Compher  v.  Anawalt,  2  Watts,  490,  says, 
in  the  opinion,  that  it  is  liable  to  abuse;  and,  I  notice,  in  the 
case  of  Custer  v.  Detterer,  8  Watts  &  S.  28  (decided  only 
seven  years  after  the  former  case),  the  opinion  says  that,  as 
a  judgment  on  scire  facias  is  a  new  judgment,  two  returns  of 
nihil  will  not  do.  I  should  doubt  as  to  personal  judgments. 
But  though  such  a  judgment  would  be  good  in  Pennsylvania, 
it  does  not  follow  that  it  would  be  good  here,  for  the  supremo 
court  of  Pennsylvania,  in  Steel  v.  Smith,  7  Watts  &  S.  447, 
in  an  opinion  delivered  by  the  eminent  Chief  Justice  Gibson 
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held,  that  a  judgment  of  Louifliana  on  attachme 
erty  and  eummons  served  on  one  of  the  joint  ow 
by  the  Louisiana  law  was  good  as  to  all  defend 
nullity  in  the  courts  of  Pennsylvania  as  to  parties 
The  only  Pennsylvania  statute  to  which  I  hare 
Tides  that  service  of  process  on  a  corporation  shf 
president  or  other  chief  officer,  cashier,  treasure] 
or  chief  clerk.  No  service  of  any  kind  appears 
this  reason  the  judgment  was  properly  disallowed 

No  plea  of  nvl  iiel  record  was  necessary.  It  is 
suit,  and  concerns  the  audit  of  debts  on  referen 
master;  and,  when  the  judgment  creditors  pn 
judgment,  adverse  interests  could  contest  it  on 
ground  without  formal  plea.  I  remark  that  it  wj 
9eiT€  faeiaa  judgment  which  was  considered  on 
reported  in  Fidelity  Ins.  etc.  Co.  v.  Shenandoah  Vol 
83  W.  Va.  761,  but  the  original  one. 

But  let  us  suppose  that  the  judgments  were 
that,  treating  Clark  &  Co's  payment  simply  as  a 
would  be  cut  off  by  the  judgment  so  the  paymer 
now  be  pleaded.    What  then?    Jamison  &  Go.  ai 
its  owners,  but  Clark  &  Co.  are  assignees  of  it,  ai 
not  asking  its  allowance,  but  Jamison  &  Co.  are  c 
their  own  use.    When  Clark  &  Co.  paid  it  the  ] 
that  Jamison  &  Co.  would  assign  it  to  ^^^  them,  s 
assignment  actual  a  court  of  equity  treats  them 
table  owners.    The  case  of  Neely  ▼.  Jonesj  16  W. 
Am.  Rep.  794,  in  point  4  of  the  syllabus  clear 
this  position.     Boyce's  evidence,  uncontradicted, 
mison  &  Co.,  in  the  agreement  which  they  mad<i 
promised  to  assign  the  judgment  to  him,  and  th : 
did  transmit  him  a  copy  of  the  judgment.    Now 
dence  is  not  forbidden  from  consideration  by  tb ! 
of  the  writing  between  Clark  &  Co.  and  Jamison  i 
either  Clark  &  Co.  or  Boyce  have  an  express  a| 
assign,  tantamount  to  an  assignment,  and,  thoug  I 
assignment  be  made,  equity  regards  it  as  an  equit 
ment;  and  this  is  the  letter  of  point  6  in  Neely 
W.  Va»  626, 87  Am.  Rep.  794,  and  Beard  v.  Arbuckl  \ 
135. 

It  may  be  with  some  force  said  that,  as  betwc  i 
A  Co.  and  Boyce,  the  assignment  should  go  to 
then  there  would  be  no  ground  for  saying  that  th 
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ment  to  assign  would  be  excluded  by  the  writing.  In  fact, 
Jamison  &  Co.  admit  in  their  petition  for  the  appeal  that 
they  assigned  it  to  Boyce;  so  this  court  ought  not  to  decree  it 
to  them.  .  Thus,  I  think,  law  excludes  the  allowance  of  this 
judgment  to  Jamison  &  Co.,  and  this  conclusion  accords  with 
the  real  justice  of  the  case.  Jamison  &  Co.  only  wanted 
the  amount  they  advanced  to  the  Central  Improvement  Com- 
pany. They  got  it.  They  do  not  deny,  but  admit,  they  re- 
ceived all  the  company  owed  them,  but  they  want  now  to 
hold  it  as  collateral  for  a  merely  personal  loan  to  Boyce. 

And  now  as  to  U.  L.  Boyce's  claim  to  said  Jamison  A  Co's 
judgment.  He  has  no  title  to  it,  to  his  own  use.  Any  shadow 
of  interest  that  may  be  vested  in  him  was  for  other  use  than 
his  own:  1.  He  negotiated  for  the  acquirement  of  it  from 
Jamison  &  Ca  for  Clark  &  Co.  as  financial  agents  of  the 
Shenandoah  Valley  Railway  Company,  whose  vice-president 
Boyce  was  at  that  very  time,  and  in  whose  service  and  inter- 
est he  acted  touching  this  judgment.  Clark  &  Co.  paid  for 
the  judgment,  and  took  the  contract  in  their  name.  Boyce 
explicitly  says,  as  a  witness,  and  in  a  letter  to  Doran,  that  he 
was  to  get  assignment  of  it,  ^^  and  transfer  it  to  the  parties 
furnishing  the  money,  and  that  Clark  &  Co.  furnished  the 
money.  Never  was  a  resulting  trust  more  plainly  established 
than  that  any  show  of  technical  right  in  Boyce  was  for  the 
use  of  Clark  &  Co.  And  then  further  consider  that  Clark  & 
Co.  were  agents  of  the  Shenandoah  Valley  Railroad  Company 
and  Boyce  its  vice-president.  And  that  he  was  acting  for  it 
he  does  not  deny,  but  admits;  and  a  receipt  to  his  company 
for  hotel  bill  on  the  trip  to  acquire  the  judgment  confirms  it. 

Thus  we  conclude  that  neither  Jamison  &  Co.  nor  Boyce 
have  right  to  this  judgment.  It  is  urged  by  counsel  that  the 
Shenandoah  Valley  Railroad  Company,  in  a  certain  answer, 
stated  that  a  balance  was  due  on  this  judgment,  treating  it 
thus  as  not  paid.  If  it  belonged  to  the  Fidelity  Company, 
under  its  mortgage,  could  the  Shenandoah  Valley  railroad 
Company,  by  this  admission,  prejudice  the  right  of  that  com* 
pany?  It  could  not.  But,  if  the  Shenandoah  Valley  Rail* 
road  Company  owned  it,  it  could  say,  with  entire  consistency 
with  the  fact  that  Clark  &  Co.  had  paid  it  as  regards  Jami* 
eon  &  Co.,  that  a  balance  was  due  on  it  from  the  Central 
Improvement  Company,  as  it  had  never  paid  it.  As  assignee 
it  could  say  that  the  Central  Improvement  Company  yet 
owed  a  balance. 
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Barclay's  and  green's  demands. 

Barclay  filed  before  the  commissioner,  and  asked  payment 
out  of  the  fund,  an  account  of  ten  thousand  dollars,  for  ser- 
vices for  four  years  and  one  month  as  president  of  the  Cen- 
tral Improvement  Company,  and  Green  filed  an  account  for 
six  thousand  two  hundred  and  fifty  dollars  for  two  and  a  half 
years'  service  as  treasurer  and  secretary.  Both  these  gentle- 
men were  stockholders  and  directors  of  the  company.  The 
commissioner  rejected  the  claims. 

The  Central  Improvement  Company  is  a  Pennsylvania 
eorporation,  having  its  habitat  and  chief  office  there,  and 
there  the  services  were  performed  and  were  to  be  paid  for, 
if  at  all;  and,  if  any  contract  were  implied  by  law  to  pay 
compensation  for  services  of  those  officers  of  the  corporation, 
it  would  be  a  Pennsylvania  contract.  Hence  the  law  of  that 
state  operates  upon  the  case  specially.  We  must  therefore 
see  whether  the  law  of  Pennsylvania  would  raise  ^^^  an 
implied  contract  to  pay  for  such  services:  Klinck  v.  Priee^ 
4  W.  Va.  4;  6  Am.  Rep.  268;  Stevens  v.  Brown,  20  W.  Va. 
450;  Hefflebower  v.  Detriek^  27  W.  Va.  16.  There  was  no 
express  contract  to  pay  for  such  services,  and,  if  there  can 
be  any  recovery  therefor,  it  must  be  on  the  theory  that  the 
law  raises  an  implied  promise  to  pay  for  the  services. 

I  think  the  case  of  Kilpatriek  v*  Penrose  etc.  Bridge  Co.y  49 
Pa.  St.  118,  88  Am.  Dec.  497,  uncontrollably  decides  against 
the  allowance  of  these  accounts.  It  holds  that  "  corpora* 
tions  are  not  liable  on  a  quantum  meruit  for  services  per^ 
formed  by  their  officers.  There  must  be  an  express  contract 
for  compensation,  or  there  can  be  no  recovery."  In  that  case 
Sersill  claimed  for  service  as  president  and  Kilpatriek  as 
treasurer,  as  in  this  case,  and  the  court  held  that  they  could 
not  recover.    The  court  said: 

'*  The  salary  or  compensation  of  corporate  officers  is  usa* 
ally  fixed  by  a  by-law  or  by  a  resolution  either  of  the  direct- 
ors or  stockholders,  but,  where  no  salary  has  been  fixed, 
none  can  be  recovered.  Corporate  offices  are  usually  filled 
by  the  chief  promoters  of  the  corporation,  whose  interests  in 
the  stock  or  in  other  incidental  advantages  is  supposed  to  be 
a  motive  for  executing  the  duties  of  the  office  without  com- 
pensation, and  this  presumption  prevails  until  overcome  by 
an  express  prearrangement  of  salary.  Hence,  we  held  in 
Loan  Assn.  v.  Stonemetz,  29  Pa.  St  534,  as  a  general  prin- 
ciple, that  a  director  of  a  corporation,  elected  to  serve  with- 

Am.  Br.  Rsp..  you  XLV.  -  56 
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out  compensation,  could  not  recover  in  an  action  against 
the  company  for  services  rendered  in  that  capacity,  though 
a  subsequent  resolution  of  the  board,  agreeing  to  pay  him 

for  past  services,  was  shown And  the  rule  is  just  as 

applicable  to  presidents  and  treasurers  and  other  officers  as 
to  directors.  •  •  •  •  It  is  well  the  law  is  so.  Corporate  offi- 
cers have  ample  opportunities  to  adjust  and  fix  their  com- 
pensation before  they  render  service,  and  no  great  mischief 
is  likely  to  result  from  compelling  them  to  do  so.  But  if,  on 
the  other  hand,  actions  are  to  be  maintained  by  corporate 
officers  for  services,  which,  however  faithful  and  valuable, 
were  not  rendered  on  the  foot  of  an  express  contract,  there 
would  be  no  limitation  to  corporate  liabilities,  and  stock- 
holders  would  be  devoured  by  officers." 

^^'  In  the  later  case  of  Martindale  v.  WUsim-CoBS  Co.^  184 
Pa.  St.  848,  19  Am.  St  Rep.  706,  it  is  held:  '*The  general 
rule  on  the  subject  of  compensation  to  the  directors  of  a 
private  corporation  is  that  they  are  not  entitled  to  compen- 
sation for  official  services  unless  it  is  provided  for  in  the  cor- 
porate charter  or  by-laws.  In  the  absence  of  such  provision, 
a  director  or  president  of  such  corporation  cannot  recover 
pay  for  official  services,  when  no  agreement  for  compensation 
preceded  them,  no  presumption  of  such  agreement  arising 
from  their  performance.'* 

A  by-law  of  the  Central  Improvement  Company  provided 
that  the  directors  '*  shall  have  power  to  appoint  all  other 
officers  or  agents  of  the  company,  and  fix  the  compensation 
and  define  the  duties  of  all  their  officers  or  agents,*'  but 
the  directors  never  fixed  any  compensation.  This  was  a 
mere  power,  given  to  be  exercised  or  not,  as  the  directors 
might  choose,  and  does  not  itself  give  compensation;  and  the 
very  fact  that  the  directors,  having  this  power,  never  exer- 
cised it,  negatives  the  idea  that  any  compensation  was  in* 
tended:  In  re  BoU  &  Iron  Co.,  14  Ont  211. 

So  it  is  clear  that,  under  the  Pennsylvania  law,  these  offi* 
oers  can  recover  nothing. 

Though  not  necessary  to  go  further,  my  examination  has 
led  me  to  the  conclusion  that  the  decisions  in  Pennsylvania 
reflect  the  true  rule  applicable  nearly  everywhere,  in  deny- 
ing pay  without  express  provision  or  contract,  not  only  to  the 
president,  but  a  treasurer  or  secretary,  when  stockholders  or 
directors.  The  authorities  have  led  my  mind  to  the  conclu- 
sion that  the  law  raises  no  implied  promise  to  pay  compensa- 
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tion  to  directors,  presidenii  or  vice-president  of  a  private 
corporation,  in  the  absence  of  provision  in  by-law  or  order  of 
the  directors.  They  are  trnstees  charged  with  the  funds,  and 
cannot  recover  on  a  quantum  meruit:  Oridley  %  Lafayette  etc. 
R.  R.  Co^  71  111.  200;  Cheeney  v.  LafayetU  eU.  R.  R.  Co.,  68 
HI.  570;  18  Am.  Rep.  584;  Santa  Clara  Min.  Assn,  v.  Mere* 
dith,  49  Md.  889;  83  Am.  Rep.  264;  Citizens^  NaC  Bank  v. 
Elliott^  55  Iowa,  104;  39  Am.  Rep.  167;  Sawyer  v.  Pawner'ti 
Bank^  6  Allen,  207;  New  York  etc.  R.  R.  Co.  v.  Ketckum^  27 
Conn.  180;  Ogden  v.  Murray,  89  N.  Y.  202;  1  Beach  on 
Private  Corporations,  sec.  208. 

And  if  the  treasurer,  secretary,  or  other  executive  officer 
be  a  stockholder  or  director,  no  such  promise  is  raised  by  ^^^ 
law  in  his  favor;  but,  if  not,  then  the  law  does  raise  such 
promise,  and  presume  that  pay  was  intended  from  the  fact  of 
appointment,  and  he  may  get  compensation:  Smith  v.  Long 
hUir^  R.  R.  Co.,  102  N.  Y.  190;  Holder  v.  Lafayette  etc.  R.  R. 
Co.,  71  111.  106, 109;  22  Am.  Rep.  89;  Cheeney  y.  Lafayette  etc. 
R.  R.  Co.,  68  111.  570;  18  Am.  Rep.  584;  1  Beach  on  Private  Cor- 
porations, sec.  200;  note  to  Orundy  v.  Pine  HiU  Coal  Co.,  23  Am. 
ft  Eng.  Corp.  Cas.  616.  Of  course,  I  do  not  here  speak  of  the 
mere  employees  of  corporations,  they  being  entitled  to  com- 
pensation. 

Therefore,  so  much  of  the  decree  of  March  2,  1891,  as 
rejects  the  claim  of  B.  E.  Jamison  &  Co.  and  IT.  L.  Boyce 
to  said  judgment,  and  the  said  accounts  of  R.  D.  Barclay 
and  John  P.  Green,  is  affirmed. 

YoLUiTTABT  PATMKNT,  Bfrot  OP. — Payment  of  a  debt  by  ooo  who  is  not 
a  party  to  the  contract,  although  made  without  the  assent  of  the  debtor, 
extinguishes  the  debt:  Harritan  ▼•  Bieh,  1  Port  423;  27  Am.  Deo.  638. 
But  mooey  Tolnntarily  paid  cannot  be  recovered  in  an  aotion  for  money  had 
and  receiyed:  Kenneth  t.  South  Carolina  etc.  R.  R.  Co.^  16  Rich.  284;  98  Am. 
Dec  382.  Money  Toluntarily  paid  for  the  use  of  another  does  not  impose 
a  liability  on  snch  other  to  repay  unless  the  payment  was  made  at  his 
request:  Kenan  r.  HoUowcBff,  16  Ala.  63;  60  Am.  Deo.  162. 

JUDOMBMT  OF  SiBTBB  StATB— AtTAOKIICO  HbBI— "FAITH  AHP  CRBDR.* 

A  judgment  rendered  in  another  state,  if  sued  upon  here,  most  be  givea 
the  same  force  and  effect  as  it  ia  entitled  to  in  the  state  wherein  it  is 
entered:  Dow  x.  Blake^  148  DL  76;  89  Am.  St  Rep.  166,  and  note,  showing 
that  a  judgment  of  a  sister  state  obtained  in  an  aotion  wherein  the  defend* 
ant  has  been  senred  with  prooess,  or  appeared,  is  oondnsiFSb  and  that 
an  action  may  be  maintained  thereon.  Bat  the  *'faU  faith  and  credit,** 
demanded  by  section  1,  article  4,  of  the  federal  constitution,  which  pro- 
vides that  full  faith  and  credit  shall  be  given  in  each  state  to  the  publio 
acts,  records^  and  judicial  proceedings  of  every  other  state,  ia  only  that 


(d  mi  of  themlelves  require^  It  does  not  demaod  that  k  Jndgmeiit  Fsn- 
dsred  Id  »  oourt  of  one  itate,  witboat  the  joriadrotion  of  the  person,  dull 
be  reooguiied  by  tba  courts  of  another  itata  m  valid,  or  that  a  jadgment 
reudered  by  a  oonrt  wbich  hu  jurisdiction  of  the  penon,  bnt  which  ia  !■ 
DO  way  reaponsivB  to  tha  isaues  teaderad  by  tha  pleadings,  aud  is  reoderad 
in  the  actual  abBenoe  of  the  defendant,  muat  bo  reoognind  as  *alid  in  th* 
conrtsof  my  ntlier  utats;  Sea  moDographic note  to  Falliir,  WrigU,  S9  An. 
St.  Rep.  80,  where  the  aubject  ia  farther  diiaaased.  Henoe,  the  judgment 
of  a  siatsi  state  randered  without  aervioe  of  prooeaa  or  appearance  ia  Toid 
when  oalled  in  qneetioa  here:  Fiukier  r.  Naner,  24  Or.  i4l;  41  Am.  St. 
Bep.  874,  and  note;  Sl  Surt^,  Lind^ell,  S3  Wi«.  840;  33  Am.  St  Rep.  60; 

COHn.i(TT  or  IiiWB Tba  validity  of  a  contract  ahonld  be  determined  bj 

the  laws  of  the  state  in  which  it  waa  maile  and  was  to  be  performed:  Fort- 
puffA  T.  Delawanete.  R.  B.  Co.,  128  Pa.  St.  S17i  16  Ant.  St.  Hep.  672]  Millar 
T.  Wilton,  14S  DL  B23:  37  Am.  St.  B«p.  186. 

CoRfORATiOKi — Salabt  ow  OifioiRA. — The  director  of  a  oorporatioD  k 
Dot  antitled  to  oompanaation  for  his  services  a*  a  director,  in  tha  abaenc*  at 
•Dj  BgreenieDt  ia  adTanoe  that  be  ihall  receive  it]  bnt  tor  attending  t* 
mattara  ontaida  tbe  dntiaa  of  his  office  he  is  entitled  to  claim  oompensatioa 
apon  a  fwMfmi  meruit,  althoogh  his  oompanaation  has  not  been  fixed  by 
tba  dorporatioa  prior  to  the  performance  of  the  aervioeai  IFoorf  T.  Lott  LtAa 
Mfih  Ot,>  SS  Or.  SOt  17  Am.  8b  Bay.  661,  aod  not*. 


State  v.  Andrbws. 


m  Wnt  ViMMU, ».] 

■miHcm.— Thb  Dmlabatiohb  Masb  st  the  Qrawk^  in  a  daed  lA  trui 
at  the  time  of  its  eiacaCioD  are  always  adnussiUla  in  •ridenoa  aa  part 
of  the  r»  gabg. 

Damaou— Mbasdhb  ov,  riiR  Briace  or  Cohtbact.— One  injured  by  a 
breach  of  oontract  ia  entitled  to  recover  all  his  damages,  inotnding  gaina 
prevented  aa  well  aa  losses  sastained,  it  they  are  oertaia,  and  snoh  aa 
might  oatnrally  beeipeoted  to  follow  the  breach. 

DuiAau— Loss  or  Faoim  Aa,  ro&  Briach  or  Contract— Bvinuf or.— 
If  a  person  is  engaged  nnder  contract  in  doing  a  vary  profitable  pieoa  of 
•oraper  work,  and  is  nsing  his  teams  and  ntensila  in  remonng  tlie  dirt 
at  *,  given  anm  per  onbio  yard,  when  bis  teams  and  ateosiis  are  wrong- 
fully seiaed  and  sold  nnder  attachment,  whereby  he  ia  prevented  front 
performing  hia  oontract,  the  profit  of  the  contract  of  which  he  baa  been 
thns  deprived  is  *.  proper  element  of  dAma«;e  in  an  aotion  of  debt  upon 
(be  attachment  bond,  where  snob  profit  is  easily  and  eertainly  asnai 

Campbell  Si  Holt,  for  the  appellant. 

Jfarcutn  &  Peyton  and  Simms  &  Endow,  for  the  appellees. 

**  Enolish,  J.     This  ivaa  an  action  of  debt  upon  an  sttaob- 

ment  bond  brought  in  the  circuit  court  of  Wa^ne  county  in 
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the  name  of  the  state  of  West  Virginia,  which  sued  at  the 
relation  and  for  the  use  of  C.  D.  Mundy,  against  W.  W. 
Andrews,  Isaao  Bates,  Chapman  Fry,  and  B.  J.  Prichard. 
The  defendants  demurred  to  the  declaration,  which  demurrer 
was  overruled,  and  thereupon  the  defendants  pleaded  condi- 
tions performed  and  conditions  not  broken  and  non  damnijh 
catuSf  which  pleas  were  replied  to  generally.  The  case  was 
submitted  to  a  jury,  who  found  a  verdict  for  the  defendants. 

The  facts  which  gave  rise  to  said  action  were  as  follows: 
On  the  sixteenth  day  of  January,  1891,  W.  W.  Andrews  and 
Isaac  Bates,  Jr.,  doing  business  under  the  firm  name  of 
Andrews,  Bates  &  Co.,  brought  an  action  of  assumpsit  against 
J.  A.  Mundy,  Jr.,  and  C.  D.  Mundy,  partners,  doing  '*  busi- 
ness as  J.  A.  Mundy,  Jr.,  A  Co.,  in  the  circuit  court  of  Wayne 
county,  and  sued  out  an  order  of  attachment  against  the  estate 
of  said  defendants  sufficient  to  pay  two  thousand  six  hundred 
and  twenty-three  dollars  and  seventy-four  cents  and  costs  of 
suit,  on  the  ground  that  said  defendants  were  nonresidents  of 
the  state  of  West  Virginia.  The  defendants  filed  a  plea  in 
abatement  to  said  attachment,  and  a  trial  thereon  was  had 
before  a  jury,  which  resulted  in  a  verdict  in  favor  of  the  defend* 
ants,  and  the  circuit  court  entered  a  judgment  thereon  abating 
said  order  of  attachment.  From  this  judgment  an  appeal 
was  taken  to  this  court,  which  resulted  in  an  affirmance  of 
the  same.  The  bond  given  to  authorise  the  taking  posses- 
sion of  the  property  in  said  attachment  proceeding  being 
defective,  the  plaintiffs  were  allowed  to  give  a  new  bond  under 
the  statute  with  Chapman  Fry  and  B.  J.  Prichard  as  sure- 
ties, and,  upon  this  new  attachment  bond,  said  C.  D.  Mundy, 
claiming  to  be  the  owner  of  the  property  attached  and  sold, 
brought  the  action  of  debt  first  above  mentioned. 

On  the  trial  of  said  last-named  action  the  plaintiffs  in- 
troduced the  records  in  said  action  of  assumpsit  with  the 
mandate  of  this  court  affirming  the  judgment  abating  said 
attachment,  together  with  the  order  directing  the  sale  of  the 
attached  property  pending  the  writ  of  error,  which  property 
consists  of  mules  and  wagons  and  harness,  with  proof  of  the 
ownership  of  the  property  attached  and  of  damages  claimed 
by  reason  of  the  seizure  and  sale  of  the  property.  Among 
other  things,  the  plaintiff  offered  to  prove  that  at  the  time 
his  property  was  attached  and  seized,  he  was  engaged  under 
contract  in  a  very  profitable  piece  of  scraper  work,  estimated 
to  contain  twenty  thousand  cubic  yards,  and  that  but  for  the 
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•eizare  of  his  property  be  would  have  earned  large  profile 
therefrom;  but  the  court  excluded  each  evidence  from  the 
jury.  The  defendants  Bought  to  prove  that  the  estate  00 
attached  and  sold  belonged  to  J.  A.  Mundy,  Jr.,  and  the  said 
C.  D.  Mundy,  jointly,  and  not  to  the  said  C.  D.  Mundy  alone» 
and,  for  this  purpose,  they  introduced  a  trust  deed  given  after 
the  institution  of  said  attachment  suit  to  certain  of  their 
creditors  in  Catlettsburg,  Kentucky,  which  purported  to  have 
been  executed  in  the  name  of  '^  J.  A.  Mundy,  Jr.,  A  Co.,  and 
the  plaintiff  offered  to  show  that  C.  D.  Mundy  had  nothing  to 
do  with  the  preparation  of  said  trust  deed,  and  that,  when  the 
«ame  was  presented  to  him  in  that  form  for  execution,  he 
refused  to  execute  it,  because  neither  J.  A.  Mundy,  Jr.,  nor 
the  firm  of  Mundy  &  Co.,  had  any  thing  to  do  with  the  prop- 
erty, but  that  it  was  his  individually,  and  the  trust  deed 
should  be  executed  in  his  own  name,  and  that  not  until  con- 
siderable parleying  did  he  give  his  assent  to  execute  it  in 
this  form;  but  the  court  refused  to  allow  these  facts  to  be 
.proved,  and  the  plaintiff  excepted. 

Thereupon  the  defendants  moved  the  court  to  give  to  the 
jury  the  following  instructions: 

**  The  court  instructs  the  jury  that,  if  they  believe  from 
the  evidence  that  the  property  levied  on  by  the  sheriff  of  the 
oounty  under  the  attachment  issued  in  the  case  of  Andrews, 
Bates  A  Ca  against  J.  A.  Mundy,  Jr.,  &  Co.,  was  the  prop- 
erty of  J.  A.  Mundy,  Jr.,  &  Co.,  then  the  jury  cannot  assess 
•any  damages  in  the  case  for  the  plaintiff,  for  the  said  levy 
And  for  the  sale  of  said  property  under  said  attachment. 

^  The  court  instructs  the  jury  that,  if  they  believe  from  the 
evidence  in  this  case  that  J.  A.  Mundy,  Jr.,  and  the  plaintiff, 
C  D.  Mundy,  were  partners  operating  and  doing  business 
together  under  the  firm  name  of  J.  A.  Mundy,  Jr.,  &  Co.,  and 
that  said  J.  A.  Mundy,  Jr.,  and  the  said  C.  D.  Mundy  were 
brothers,  and,  as  such  partners,  they  were  largely  indebted, 
and  insolvent,  at  the  time  of  suing  out  of  the  attachment  by 
Andrews,  Bates  &  Co.  against  them,  then  the  jury  are  required 
to  scrutinize  carefully  any  and  all  transactions  between  them 
in  relation  to  the  disposition  of  the  partnership  effects  by 
them,  and  especially  should  the  jury  carefully  weigh  and 
consider  all  dealings  between  the  said  Mundys  in  relation  to 
the  partnership  property,  in  so  far  as  such  dealings  and 
transactions  seek  or  tend  to  place  such  property  beyond  the 
reach  of  the  creditors  of  said  firm." 
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To  tlie  giving  of  said  InstructionB,  and  each  of  them, 
plaintiff  objected,  which  objeotiona  were  overruled  by 
court;  and  thereupon  the  court  gave  said  instructions  to 
the  jury,  as  above  set  out    The  case  was  submitted  to 
jury,  and  a  verdict  was  rendered  for  the  defendants, 
motion  was  made  to  set  aside  the  verdict  and  grant 
plaintiff  a  new  trial,  which   motion  was  overruled,  anc 
judgment  rendered  for  the  defendants,  and  from  this  ju 
ment  this  writ  of  error  was  obtained. 

The  first  error  assigned  is  that  the  court  erred  in  refusi 
to  allow  the  plaintiff  to  prove  his  objection  and  protesll 
executing  the  trust  deed  aforesaid  in  the  form  presented., 
order  to  rebut  the  inference  as  to  the  joint  ownership  of 
property  conveyed.     Did  the  court  err  in  excluding  this  1: 
timony?    The  deed  of  trust  which  was  executed  after 
levy  of  the  attachment,  as  above  stated,  was  signed:  *' J. 
Mundy,  Jr.,  A  Ca  [l.  s.]      C.  D.  Mundy  [l.  b.]      J. 
Mundy,  Jr.  [l.  s.]     By  C.  D.  Mundy  [l.  s.]  "    This  deed 
trust  was  executed  after  the  alleged  sale  to  C.  D.  Mund^i 
the  property  levied  upon,  and  included  said  property.    1 
deed  of  trust  was  offered  in  evidence  by  the  defendant,  v 
the  view  of  showing  that,  subsequent  to  the  time  of  the  li 
of  said  attachment,  and  previous  to  the  institution  of  t 
suit,  the  property  levied  upon  had  been  granted  and  c 
veyed  to  a  trustee  by  J.  A.  Mundy,  Jr.,  A  Go.    In  supporl 
the  effort  the  defense  was  making  to  show  that  the  prop< 
levied  upon  was  the  property  of  J.  A.  Mundy,  Jr.,  &  Co.,  ii 
not  the  property  of  the  plaintiff,  C.  D.  Mundy,  and,  in  oi 
to  rebut  the  presumption  or  inference  that  the  jury  mj| 
draw  from  that  fact,  the  plaintiff  sought  to  show  that  the  f 
trust  deed  was  prepared  and  presented  to  him  for  execul 
in  that  form,  and  that  he  objected  to  signing  and  execul  i 
it  because  the  partnership  did  not  own  the  property,  1 1 
insisted  on  executing  it  in  his  own  name,  because  the  pi 
erty  belonged  to  him  alone,  and  that  he  did  not  sign  it  u 
after  considerable  persuasion  and  argument. 

The  plaintiff  wished  to  show  this  fact,  not  with  a  viei  < 
adding  to,  or  in  any  manner  detracting  from,  the  effec 
the  deed,  but  merely  for  the  purpose  of  showing  what 
claimed  at  the  time  the  deed  was  executed  as  a  part  of 
TM  gesta.     He  sought  to  show  his  declarations  accomps  i 
ing  the  act,  and  this,  we  think*  he  should  have  been  alio  i 
to  da 


**  In  the  earn  of  Kenney  v.  Phuhpy,  91  Ind.  511,  it  wu 
held  that  "the  Btatemeota  of  the  grantor  in  a  deed  which  U 
in  eridence,  made  at  the  time  of  its  execution,  aie  alwa^i 
admissible  in  evidence  aa  part  of  the  res  gestm." 

So,  also,  in  the  case  of  Buehneli  v.  Wood,  85  III  88,  it  was 
held  that  declarations  made  by  the  mortgager  at  the  tim* 
of  executing  a  chattel  mortgage  are  a  part  of  the  rw  gettUt 
•nd  admissible  in  evidence. 

The  law  is  stated  in  the  case  of  McLeod  t.  Qinther,  80  'R.j. 
403,  as  follows:  "  The  general  rule  is  that  all  declarationi 
made  at  the  same  time  the  main  fact  under  consideration 
takes  place,  and  which  are  so  connected  with  it  as  to  illuEk 
trate  its  character,  are  adtniasible  as  original  evidence,  be* 
ing  what  is  termed  a  part  of  the  rea  gesUe;  in  other  words,  a 
part  of  the  thing  done." 

So,  also,  in  our  state,  tn  the  case  nf  Lawene«  v.  Du  BoU, 
16  W.  Va.  443,  sixth  point  of  syllabus,  it  was  held  that  "the 
declarations  of  an  agent,  made  while  he  is  performing  the 
act  authorized  by  the  principal,  wbioh  qualify  and  character- 
ize the  act,  are  admiseible  in  evidence  against  the  principal 
as  part  of  the  rva  geatw";  and,  in  point  4  of  the  syllabus  ia 
the  same  case,  th.it  "  a  deed  absolate  on  its  face,  if  shown  to 
have  been  originally  a  mortgage  by  parol  proof  and  the  sur- 
rounding circumstances,  may  be  declared  a  mortgage,"  etc 

This  ruling  of  the  coart  was  manifestly  prejadioial  to  the 
plaintiff  in  error,  for  (be  reason  that,  if  the  property  levied 
upon  ander  the  attachment  belonged  to  the  firm,  and  not  to 
C.  D.  Mundy,  then  C.  D.  Muudy  could  not  sustain  the  action 
in  his  Individual  name. 

The  next  assignment  of  error  relied  upon  is  that  the  oourt 
erred  to  the  prejudice  of  the  plaintiff  in  error  by  excluding 
from  the  jury  the  proof  offered  as  to  the  pro&ts  secured  by 
contract,  and  which  would  have  been  earned,  bad  the  prop- 
erty not  hosn  seized,  by  carrying  on  the  scraper  work  at 
which  he  was  engaged.  The  question  raised  by  this  assign- 
ment is  aa  to  what  may  be  taken  into  consideration  in  esti- 
mating the  damage  sustained  by  the  plaintiff.  This  question 
was  passed  upon  in  this  oourt  in  the  case  of  Han  v.  Paritart- 
burg,  24  W.  Va.  554.  The  syllabus  in  that  case  reads  as 
follows; 

**  "  In  a  suit  for  a  breach  of  contract  the  damages  should 
not  be  based  on  a  conjectural  estimate  of  the  profits  which 
might  have  been  made  out  of  the  contract,  but,  if  the  con- 
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tract  is  for  the  delivery  of  a  certain  qaantity  of  gravel,  the 
jury  may  legitimately  ascertain  the  damage  sustained  by  a 
breach  of  contract,  whereby  the  plaintiff  was  prevented  from 
delivering  the  gravel  by  an  improper  cancellation  of  the  con- 
tract by  the  defendant,  by  subtracting  from  the  price  to  be 
paid  for  the  gravel  when  delivered  the  cost  to  the  defendant 
of  delivering  this  quantity  of  gravel;  and,  in  determining 
this,  the  jury  may  properly  consider  what  had  been  the  actual 
cost  of  delivering  a  like  quantity  of  gravel  by  the  defendant 
to  the  plaintiff." 

Now,  the  testimony  in  this  case  discloses  the  fact  that 
the  plaintiff  in  error  had  sixteen  mule  teams  engaged  in  the 
work  of  removing  dirt  at  sixteen  and  one-fifth  cents  per  cubic 
yard.  It  had  been  ascertained  by  actual  experiment  how 
much  each  team  could  remove  per  day,  the  costs  of  feed  and 
driver  had  also  been  ascertained  in  like  manner,  and,  deduct* 
ing  these  costs,  it  is  found  that  each  team  was  earning  six 
dollars  and  sixty-six  cents  per  day,  and  the  sixteen  teams, 
in  the  aggregate,  one  hundred  and  six  dollars  and  fifty-six 
cents  per  day.  This  amount  the  plaintiff  was  realizing  under 
his  contract  each  day,  and,  while  the  contract  was  not  actu- 
ally rescinded,  yet  the  mules  and  harness  and  scrapers  were 
seized  and  taken  from  him,  and  he  was  thus  deprived  of  the 
entire  benefit  of  his  contract,  and  the  result  was  precisely 
as  if  it  had  been  rescinded.  By  subtracting  the  cost  of 
removing  a  cubic  yard  of  dirt  from  the  amount  he  was  to 
receive  for  removing  the  same,  as  was  done  with  reference  to 
the  gravel  in  the  case  of  Hare  v.  Parkershurgy  24  W.  Va.  664^ 
the  damage  can  be  easily  and  properly  ascertained. 

Now,  in  the  case  under  consideration,  the  rule  for  ascertain- 
ing  the  damages  to  which  the  plaintiff  was  entitled  is  pre* 
cisely  the  same  as  if  the  plaintiff  was  prevented  from  enjoying 
the  benefits  of  his  contract  by  reason  of  the  fact  that  the  party 
with  whom  he  contracted  refused  without  cause  to  allow  him 
to  proceed  with  the  work  in  accordance  with  the  terms  of  his 
contract;  and  the  rule  in  ascertaining  ^*  such  damages  is 
laid  down  by  this  courl  in  the  case  of  James  ▼•  Adama^  8 
W.  Va.  669,  ninth  point  of  syllabus,  as  follows: 

^The  general  rule  seems  to  be  that  the  party  injured  by  a 
breach  of  contract  is  entitled  to  recover  all  his  damages, 
including  gains  prevented  as  well  as  losses  sustained,  pro- 
vided they  are  certain,  and  such  as  might  naturally  be  ex* 
pected  to  follow  the  breach.     It  is  only  uncertain  and  con- 
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tingent  profits,  therefore,  which  the  law  excludes,  not  snch 
as,  being  the  immediate  and  necessary  result  of  the  breach 
of  contract  may  be  fairly  supposed  to  have  entered  into  the 
contemplation  of  the  parties  when  they  made  it,  and  are 
capable  of  being  definitely  ascertained  by  reference  to  estab- 
lished market  rates,  or  like  other  definite  criteria,  according, 
to  tbe  case":  Citing  Griffin  y.  Oolwr^  16  N.  Y.  489;  69  Am. 
Dec.  718. 

In  2  Qreenleaf  on  Evidence,  fifteenth  edition,  page  262, 
note  6,  it  is  said:  *'  The  rule  has  not  been  uniform  or  very 
clearly  settled  as  to  the  right  of  a  party  to  claim  a  loss  of 
profits  as  a  part  of  the  damages  for  breach  of  a  special  con- 
tract But  we  think  there  is  a  distinction  by  which  all  ques- 
tions of  this  sort  can  be  easily  tested.  If  the  profits  are  such 
as  would  have  accrued  and  grown  out  of  the  contract  itself, 
as  the  direct  and  immediate  results  of  its  fulfillment,  then 
they  would  form  a  just  and  proper  item  of  damages  to  be 
recovered  against  tbe  delinquent  party  upon  a  breach  of 
the  agreement,"  etc.,  referring  to  numerous  authorities,  and, 
among  others,  citing  the  case  of  MasterUm  v.  Brooklyn^  7  Hill 
(N.  Y.),  61,  42  Am.  Dec.  88,  where  it  is  held  that,  *'  where  one 
party  to  an  executory  contract  puts  an  end  to  it  by  refusing 
to  fulfill,  the  other  party  is  entitled  to  an  equivalent  in 
damages  for  the  gains  or  profits  which  he  would  have  real- 
ised from  performance." 

In  2  Sutherland  on  Damages,  second  edition,  section  512, 
the  author  says,  in  speaking  of  damages  recoverable  under 
attachment  bonds:  *'In  the  absence  of  statutes  authorizing 
the  recovery  of  exemplary  damages  the  obligor  and  his  sure- 
ties are  not  liable  for  any  thing  beyond  such  actual  damages 
as  are  the  direct  result  of  the  attachment.  The  question  of 
malice  is  not  an  issue.  If  an  attachment  has  been  obtained 
without  just  cause,  the  terms  of  the  bond  secure  to  the 
defendant  all  ^  costs  and  damages  that  he  has  sustained  in 
consequence  thereof.  The  condition  is  satisfied,  and  its  terms 
substantially  complied  with,  by  awarding  him  damages  ade- 
quate to  the  injury  to  the  property  "attached,  and  the  loss 
arising  from  the  deprivation  of  its  use,  together  with  the  costa 
and  expenses  incurred The  actual  damages  have  gen- 
erally been  stated  to  be  the  injury  to  the  plaintiff  by  being 
deprived  of  the  use  of  its  property,  or  its  loss,  destruction, 
or  deterioration,  together  with  the  costs  and  expenses  incurred 
by  him  in  the  defense  of  the  suit  •  •  •  •  The  expense  which 
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ibe  owner  of  horses  incurs  by  hiring  others  to  do  the  work  of 
those  taken  from  him,  in  order  that  he  may  perform  a  contract 
previously  entered  into,  may  be  recovered,  and  the  recovery 
may  be  for  such  sum  as  the  use  of  the  property  was  worth 
to  him,  though  that  is  in  excess  of  the  market  yalue":  Citing 
StaU  Y.  McKeon,  25  Mo.  App.  667. 

In  the  second  point  of  the  syllabus  in  that  case  it  is  held 
that  **  counsel  fees  and  other  expenses  incurred  in  obtaining 
a  dissolution  of  an  attachment|  together  with  the  value  of  the 
use  of  the  attached  property  during  its  detention,  where  such 
property,  consisting  of  work  animals  and  utensils,  is  restored 
to  the  defendant,  may  be  recovered  in  an  action  on  the  bond.** 

In  that  case  Thompson,  judge,  delivering  the  opinion  of 
the  court,  said?  '^The  next  assignment  of  error  is  that  the 
court  erred  in  admitting  evidence  in  behalf  of  the  plaintiff  as 
to  the  value  of  the  services  of  the  animals  taken  by  the  sher- 
iff under  the  writ  of  attachment  during  the  time  they  were 
in  the  possession  of  the  officer,  and  also  in  instructing  th^ 
jury  as  to  the  measure  of  damages  in  suits  on  attachment 
bonds,  as  set  forth  in  the  following  instruction,  given  at  the 
request  of  the  plaintiff:  'The  jury  are  instructed  that  the 
defendants  are  liable  for  all  costs  the  relator,  John  W.  Bur- 
ton, incurred  in  defending  the  attachment  suit  brought  by 
Thomas  W.  McKeon  against  him,  including  all  costs  of  hii 
own  attendance  and  such  reasonable  attorneys*  fees  in  defend* 
ing  said  attachment,  and  also  for  all  damages  occasioned  to 
him  by  loss  of  time,  and  all  delays  and  expenses  the  direct 
result  of  said  attachment.'  ^*  The  evidence  objected  to  waa 
evidence  to  the  effect  that,  at  the  time  of  the  seizure  of  prop* 
erty  under  the  attachment,  which  property  consisted  of  nine 
head  of  mules  and  horses  and  four  or  five  wagons,  shown  by 
the  testimony  to  be  what  was  called  four  teams  and  a  half — 
that  is,  four  double  teams  and  one  single  team — the  defend* 
ant  in  the  attachment  was  engaged  with  his  teams  in  the 
performance  of  certain  contracts  for  the  building  of  levees, 
and  was  obliged,  in  order  to  perform  his  contracts,  to  hire 
other  teams  to  take  the  place  of  those  seized  by  the  sheriff, 
at  an  expense  of  three  dollars  and  fifty  cents  per  day  for  each 

full  team The  inquiry  thus  is  whether  the  expense  to 

which  the  defendant  in  the  attachment  suit  was  put  by  rea- 
son of  having  to  hire  other  animals  to  replace  those  which 
were  seized  under  the  writ  is  to  be  regarded  as  natural  and 
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proximate  damages  resulting  from  the  suing  out  of  the  attach- 
ment    We  are  of  opinion  that  it  is  to  be  so  regarded." 

In  the  case  at  bar  the  plaintiff  in  error  had  a  contract,  the 
▼alue  of  which,  while  in  possession  of  his  teams  and  utensils, 
was  easily  ascertainable.  With  them  he  had  the  ability  to 
remove  so  many  cubic  yards  of  dirt  each  day,  and  the  value 
of  the  work  was  fixed  by  his  contract;  without  them  he  was 
unable,  so  far  as  appears  from  the  record,  to  proceed  with 
his  contract  The  loss  of  the  profit  which  he  could  have 
made  by  the  use  of  his  teams  and  harness  and  utensils,  was 
the  direct  result  of  the  seizure  of  said  property  under  said 
attachment.  The  condition  of  the  attachment  bond  provided 
that  the  plaintiffs  in  the  attachment  should  well  and  truly 
pay  all  costs  and  damages  which  might  be  awarded  against 
them,  or  either  of  them,  or  be  sustained  by  any  person  by 
reason  of  the  suing  out  of  the  said  attachment,  and  should 
pay  to  any  claimant  of  any  property  seized  or  sold  under  or 
by  virtue  of  said  attachment  all  damages  which  ha  might 
recover  in  consequence  of  such  seizure  or  sale;  and,  in  look- 
ing for  the  damage  sustained  by  the  plaintiff  in  error  by 
reason  of  the  seizure  and  sale  of  the  said  property  under  the 
attachment,  the  fact  that  the  profitable  undertaking  in  which 
the  plaintiff  in  error  was  engaged  was  brought  to  an  end,  and 
he  was  deprived  of  all  ^*  the  benefits  secured  to  him  by  his 
contract  at  once  challenges  our  attention,  and  must  be  con« 
ddered  and  regarded  as  one  of  the  principal  elements  of 
damage. 

Our  conclusion  is  that  the  court  erred  in  excluding  from 
the  jury  the  evidence  offered  as  to  the  profits  secured  by  said 
contract.  As  to  loss  occasioned  by  seizure  of  property  under 
attachment,  see  Hoge  v.  Norton^  22  Kan.  874,  in  which  it 
appeared  that  a  herd  of  cattle  was  wrongfully  seized  under 
attachment,  and  placed  on  an  inferior  range,  and  it  was  held 
that  the  gain  prevented  by  the  remnant  of  the  cattle  could 
be  shown  and  considered  as  an  element  of  damage. 

As  to  the  first  instruction  asked  for  and  given  at  the  in* 
stance  of  the  defendants,  over  the  objection  of  the  plaintiff, 
in  which  the  court  instructed  the  jury  that,  '*if  they  believed 
from  the  evidence  that  the  property  levied  upon  by  the  sheriff 
under  the  attachment  issued  in  the  case  of  Andrews,  Bates  ft 
Co.  against  J.  A.  Mundy,  Jr.,  &  Co.  was  the  property  of  J.  A« 
Mundy,  Jr.,  A  Co.,  then  the  jury  cannot  assess  any  damages 
in  the  case  for  the  plaintiff  for  the  said  levy,  and  for  the  sale 
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of  said  property  under  said  attachment " — we  think  it  was 
not  proper,  in  view  of  the  fact  that  the  court  had  excluded 
the  testimony  offered  by  the  plaintiff  as  to  his  declarations 
and  remonstrances  as  part  of  the  res  gesta  at  the  time  said 
deed  of  trust  was  executed,  and  the  testimony  of  C.  D.  Mundy 
shows  that  he  was  a  subcontractor  under  Mason,  Hoge  A 
Co.,  and  he  was  recognized  as  the  contractor  by  the  engineers 
on  the  work  in  Logan  county;  that  his  brother  was  at  one 
time  interested  in  the  work  in  Logan  county,  but  not  at  the 
time  this  attachment  was  levied  on  the  work  in  Wayne  county. 
It  appears  that  the  mules  were  purchased  by  C.  D.  Mundy 
from  his  brother;  that  the  contracts,  both  in  Logan  and 
Wayne,  were  made  by  C.  D.  Mundy;  and,  whether  the  pur- 
chase of  the  mules  was  fraudulent  or  not  as  to  creditors,  it 
was  good  and  valid  as  between  the  parties,  and  I  see  no  good 
reason  why  C.  D.  Mundy  could  not  sustain  the  action;  and, 
for  these  reasons,  the  first  instruction  should  have  been 
rejected. 

As  to  the  second  instruction  it  also  should  have  been 
rejected  ^*  for  the  reason  that  the  transfer  of  property  be- 
tween the  Mundy  brothers  was  not  prejudicial  to  the  rights 
of  the  creditors  of  J.  A.  Mundy,  Jr.,  &  Co.  It  was  as  much 
liable  in  the  hands  of  C.  D.  Mundy  as  it  was  before  the  tran»* 
fer,  and,  as  the  dealings  between  them  had  no  tendency  to 
put  the  property  beyond  the  reach  of  the  creditors  of  the 
firm,  there  was  no  evidence  in  the  cause  to  justify  the  instruo- 
tion,  or  on  which  it  could  be  properly  predicated,  and  tho 
instruction  would  have  a  tendency  to  mislead  the  jury. 

For  these  reasons,  my  conclusion  is  that  the  judgment 
complained  of  must  be  reversed,  the  verdict  set  aside,  a  new 
trial  awarded,  and  the  case  remanded,  at  the  costs  of  the 
defendants  in  error. 


Dbolaratiohs  of  Gramtob. — ^DeclaratioDt  made  by  the  prmntor  to  tlM 
grantee  after  the  execntion  of  a  deed  of  tmit  bat  before  ite  aeceptanoe  by 
the  grantee,  are  eridence  to  alter  or  contradiot  the  tmat:  Drum  t.  Simjmmf 
6  Binn.  478;  6  Am.  Dea  490. 

Damaosb— Mbasurb  of,  fob  Bbbaoh  of  Comtbaot— Obhbbal  Rulb— 
Lees  OF  Pboftts  P&bvbntbd  bt  Attachmrjnt. — A  party  injared  by  a 
breach  of  contraot  'is  entitled  to  recover  all  his  damages,  inclading  gaina 
prevented  as  well  as  loseee  soatained;  bnt  *'  profits, "  to  be  recoverable,  most 
be  definite  and  of  an  asoertainable  nature;  they  most  be  such  as  would  hav« 
naturally  resulted  from  the  contract,  and  saoh  as  were  within  the  contem- 
plation of  the  parties  when  the  contract  was  made.  Profits  which  can  bo 
made  reasonably  certain  by  evidence^  and  profits  which  would  have  been 
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made  an  reeoyerabla  m  damaget  for  a  breach  of  the  oontraet:  See  moiM>- 
graphio  nota  to  Chrifin  r.  Ooioer^  09  Am.  Deo.  725;  note  to  Crater  t.  ^iii- 
lAnger,  97  Am.  Dee.  746;  HamUUm  t.  McPheraan,  28  K.  Y.  72;  84  Am. 
Deo.  830,  and  note;  note  to  Pasainger  ▼•  ThoHmm^  90  Am.  Deo.  760;  nota 
to  Barker  t.  if  cniii»  96  Am.  Deo.  878;  monographic  nota  to  SiUtm  ▼.  ifoe- 
donaldt  60  Am.  Rep.  488;  HUeheock  t.  Supreme  TetU,  4S  Am.  St  Rep.  423; 
note  to  Martin  r.  DeetB,  41  Am.  St.  Rep.  163;  monographio  note  to  McKinnom 
T.  McJSwanp  42  Am.  Rep.  461.  One  who  viohitea  hia  oontnot  with  another 
ia  liable  for  all  the  direot  and  proximate  damagea  trhioh  reealt  from  anoh 
TioUtion:  Padueah  Lumber  Co.  t.  Padueah  Water  etfe.  Cb.,  89  Ky.  840;  2i 
Am.  Sti  Rep.  636,  and  note.  Lose  of  profits  may  be  recovered  aa  damagea 
for  the  nonperformance  of  a  contract  if  the  leas  results  directly  from  tha 
breach  of  the  oontraet  itself:  Note  to  BroumeU  ▼.  CAapmoa,  85  Am.  St. 
Rep.  330.  The  defendant  in  an  attachment  wrongfully  sued  out  ia  entitled 
to  recover  such  damages  aa  result  to  him  from  being  dispossessed  of  his 
property  during  tha  time  the  levy  waa  in  force:  See  note  to  Bmgire  MUl  Ctk 
T.  Lovell,  14  Am.  St  Rep.  274.  As  to  whether  loss  of  profits  or  of  business 
may  be  considered  in  an  action  for  damagea  for  a  wrongful  attachment,  tha 
cases  are  not  harmonious:  See  Poliock  t.  Oanti^  69  Ala.  878;  44  Am.  Repw 
519,  note  to  SiU(m  ▼.  Maodonald,  60  Am.  Rep.  489. 


Watts  v.  Norfolk  &  Western  Railway  Co. 

[89  Wnr  VntoiNU,  198.] 

Damaois— Grant  or  Right  of  Wat— Injury  to  Rksidur.— If  one  grants 
a  right  of  way  ovar  his  land  to  a  railroad  company,  all  damages  to  tha 
remainder  of  the  land  arising  from  construction  of  the  road,  past,  pres* 
ent,  and  future,  are  released,  and  neither  he  nor  his  subseq^nent  alieuea 
oan  recover  therefor  against  the  company. 

Damaobs— Grant  or  Right  or  Wat—Injurt  to  Priyatr  Fbrrt.— If  ona 
grants  a  right  of  way  over  hia  laud  to  a  railroad  company,  damage  to  a 
private  ferry  thereon,  as  incident  to  or  consequential  upon  the  proper 
oonstruction  of  the  road  or  use  of  the  right  of  way,  is  covered  by  tha 
grant,  and  cannot  be  the  subject  of  an  action  by  the  landowner,  or  hia 
subsequent  alienee  against  the  company. 

Damaobs— Grant  or  Right  or  Wat—Injurt  to  Public  Roab  or  Pritati 
Wat. — ^The  grant  of  a  right  of  way  over  one's  land  to  a  railroad  oom« 
pany  will  not  justify  the  destruction  of  a  public  highway  in  the  oon« 
struction  of  its  road.  Hence,  such  destruction  is  an  actionable  injury. 
But  in  the  case  of  a  private  way  it  is  different^  and  no  action  lies^ 
because  such  injury  is  presumed  to  have  been  oonaidered  whan  tha 
grant  was  made. 

Damaois--Grant  of  Right  of  Wat— Blasting  of  Rook.— After  one  haa 
granted  a  right  of  way  over  his  land  to  a  railroad  oompany,  injury  to 
a  dwelling-house  upon  the  residue  oaused  by  the  blaating  of  rock, 
where  proper  precautions  have  been  taken,  is  not  aotionable;  but  tha 
leaving  of  rock  and  other  material  deposited  on  such  residue  by  the 
blasting  would  ba  actionable,  unless  the  debris  is  removed  within  a 
reasonable  time. 


March,  189i.]    Wattb  w.  Norfolk  etc.  By.  Co.  896 


Damaoss—O&abt  of  Riaar  ov  Wat— Ncisanob.^]!  one  haa  granted  a 
right  of  mj  orer  hU  land  to  a  railroad  company,  a  "fill,  "  or  "bar," 
made  In  a  otream  bj  blasting  and  throwing  into  it  rook  and  other  refnefi 
matter  in  the  work  of  eonatmeting  the  road  whioh  is  not  necessary  for 
the  oonstniction  and  maintenance  of  the  railroad,  and  which  injures  a 
mill  situated  on  the  residue  of  the  land,  is  an  injury  in  the  nature  of  a 
nuisance,  and  a  ground  of  aotion  against  the  company. 

Damaois— Full  Riootbrt  nr  Sdiolb  Aonoir— Nuisanob— Diffkrbnt 
AcTiOKS.— If  the  oanse  of  aa  injury  is  in  its  nature  permanent,  and  a 
roooTory  for  aaoh  injury  would  oonfer  a  lioenso  on  the  defendant  to 
oontinne  it^  the  ontiro  damageo  may  be  recovered  in  a  single  action; 
but  where  the  eauae  of  injury  ia  in  the  nature  cl  a  nuisance,  and  not 
permanent  in  character,  but  such  that  it  may  be  supposed  that  the 
defendant  would  remove  rather  than  suffer  at  onoe  entire  damages, 
which  it  might  inflict  if  permanent^  then  the  entire  damages,  so  as  to 
include  future  damsges^  cannot  be  recoyered  in  a  single  aotion,  but 
actions  may  be  maintained,  from  time  to  time,  aa  long  as  the  oanse  of 
the  injury  continues. 

Damaois— Nominal  ahd  OoMPiMSATOEr.— If  the  plaintiff  shows  aa  action- 
able wrong  by  the  defendant  he  is  entitled,  as  of  course,  to  nominal 
damages;  bnt»  to  recover  compensatory  damages,  he  must  in  some  way, 
and  by  eyidence,  furnish  to  the  jury  a  basis  from  whioh  they  can  ascer- 
tain and  fix  the  amount  of  damages,  as  they  caunot  act  arbitrarily  and 
by  mere  conjecture  in  making  such  assessment. 

DAHAOia— Dam  nr  Floatablb  Strbam— Mill— Poblio  NuiaANca.— If  a 
dam  is  erected,  under  authority  of  the  county  oonrt^  in  a  floatable 
stream,  and  for  the  purpose  of  furnishing  power  to  operate  a  mill  use- 
ful to  the  public,  such  dam  is  not  a  public  nuiaauce,  though  it  is  with- 
out sluices  and  floodgates,  and  obstructs  navigation.  Hence,  a  railroad 
company  whioh  inflicts  injury  upon  the  mill  by  any  unlawful  act  in  the 
construction  of  its  road  cannot  justify  its  wrong  upon  the  plea  that  such 
dam  is  a  public  nuisance. 

Riparian  Own sr— Right  to  Eriot  Dam  ahd  Mill.— A  riparian  proprietor 
may  erect  a  dam  and  mill  under  his  right  of  dominion  over  his  own 
property  without  an  order  of  courts  even  though  the  stream  is  float- 
able. 

FvBUO  NuiSANOi— Abatrmrnt  of,  bt  Pritatb  Act. —There  is  a  grave  dif- 
ference ci  opinion  as  to  the  abatement  of  a  purely  public  nuisance  by 
the  mere  act  of  the  party;  but  all  the  authorities  agree  that,  where  the 
right  of  abatement  by  private  act  does  ezist|  it  must  go  no  further  than 
to  remove  that  which  works  the  nuisance^  doing  injury  no  further  thaa 
is  necessary  to  accomplish  that  end. 

A  Nbw  Trial  will  not  bb  Allowbd  upon  the  groiind  that  the  jury  disre- 
garded an  instruction  erroneous  in  law. 

Campbeli  Jt  HoU^  for  the  appellant. 

Marcum  &  Peyton^  for  the  appellee. 

^*®  BaANNONy  P.  In  an  action  of  trespass  on  the  case  by 
Harrison  Watts  against  the  Norfolk  A  Western  Railroad 
Company  in  the  circuit  court  of  Wayne  county,  Watts  recov- 
ered judgment  for  one  thousand  and  seventy-four  dollars, 
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and  the  company  brought  the  case  to  this  court  by  writ  of 
error. 

In  hiB  declaration  Watts  complains  of  several  wrongs  dono 
him  by  the  company.  The  first  wrong  complained  of  is  thai 
the  railroad  company  built  a  stone  wall  below  his  milldam, 
extending  into  and  above  the  same,  and  filled  in  on  both 
sides  of  said  wall  with  earth,  stones,  and  other  substances, 
whereby  the  current  of  Twelve  Pole  creek  was  diverted, 
impeded,  and  obstructed,  and  caused  to  run  against  the 
plaintifif's  gristmill  and  sawmill,  and  that  caused  the  bank 
on  which  the  same  are  built  to  be  cut  away  and  undermined, 
thereby  diminishing  and  destroying  the  capacity  of  the  water- 
wheel  to  operate  and  propel  the  machinery  of  said  mills,  and 
their  capacity  to  grind  grain  and  saw  lumber,  and  injuring 
his  land.    Let  us  take  up,  first,  this  ground  of  action. 

'^  By  deed  dated  March  20, 1890,  Chapman  Fry  conveyed 
to  the  West  Virginia  A  Ironton  Railroad  Company  a  strip  of 
land  for  the  construction  of  its  railroad,  which  strip  wai 
transferred  to  the  Norfolk  &  Western  Railroad  Company,  be* 
ing  a  strip  out  of  land  owned  by  Fry;  and  afterward,  on  May 
5,  1891,  Fry  conveyed  to  the  plaintiff,  Watts,  the  said  land, 
reserving  and  excepting  the  right  of  way  conveyed  to  said 
railroad  company  by  said  deed  of  March  20,  1890.  Thus  the 
company  had  the  older  and  better  right  to  the  land  conveyed 
to  it  for  right  of  way,  with  all  rights  and  privileges  going 
with  such  right  under  the  law.  It  had  the  right,  as  owner 
thereof,  to  use  it  as  it  pleased  for  the  purpose  of  the  con« 
struction  of  its  road,  provided  it  used  the  same  in  a  prudenti 
reasonable  way,  considering  the  nature  of  its  use,  and  not  in 
an  improper,  negligent  way,  inflicting  unnecessary  injury  on 
others.  It  had  the  right,  as  against  Fry,  to  build  a  wall,  to 
stay  and  support  its  roadway,  and  protect  it  against  the 
inroads  of  the  stream.  Suppose  this  wall,  if  built  in  a 
proper  manner,  did  entail  permanent  injury  upon  Fry  by  the 
diversion  of  the  stream's  current  against  his  mills,  lessening 
their  capacity,  or  injuring  the  banks,  he  can  recover  no  dam« 
age  on  that  score. 

If,  instead  of  acquiring  the  right  of  way  land  by  purchase, 
the  company  had  caused  it  to  be  condemned  for  its  use,  the 
oompensation  to  Fry  would  include,  not  simply  pay  for  the 
land  actually  taken,  but  damages  to  the  residue  of  the  tracU 
I  will  not  enter  upon  any  elaborate  argument  to  prove  that 
such  injuries  or  damages  as  are  complained  of  as  resulting 
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from  said  wall  would  be  oonsidered  and  taken  into  the  assesa- 
ment  of  damages  upon  an  inqnieition  in  a  condemnation  pro- 
ceeding under  chapter  42,  section  14,  of  the  code  of  1891,  they 
being  snch  as  might  be  reasonably  anticipated  from  the  use  to 
which  the  land  was  to  be  devoted,  and  naturally,  directly,  and 
proximately  resalting  from  such  use  of  the  land.  I  will  refer 
to  the  following  authorities  touching  the  subject  of  what  ele- 
ments are  to  be  oonsidered  in  fixing  compensation,  not  for 
the  land  taken,  but  for  damages  to  the  residue:  Shenandaak 
4U.R.B.  Co.  ▼.  Shepherd,  26  W.  Va.  672;  2  Wood's  Railway 
Law,  sees.  268,  269.  The  sum  is  to  cover  past,  present,  and 
prospective  damages  to  such  residue  **^  that  are  the  natural, 
necessary,  or  reasonable  incident  to  the  work:  8  Sedgwick  on 
Damages,  164.  From  such  damages  to  the  residue,  but  not 
from  compensation  for  the  land  actually  taken,  may  be 
deducted  peculiar  benefits  to  be  derived  in  respect  to  snoh 
residue  from  the  work;  not  benefits  of  a  general  character, 
shared  by  the  owner  of  the  residue  in  common  with  other 
owners. 

Authorities  bearing  on  the  question  of  what  benefits  may 
be  so  deducted  are  the  following:  Jame$  River  eie.  Co  ▼.  Turner^ 
9  Leigh,  818;  Muire  v.  Falconer,  10  Gratt  18;  Mitchell  ▼. 
Thornton,  21  Gratt  164;  Bailroad  Co.  r.  Tyree,  7  W.  Va.  698; 
Railroad  Co.  ▼.  Foreman,  24  W.  Va.  662.  Lijury,  though 
unforeseen,  is  yet  presumed  to  have  been  considered  in  the 
assessment:  2  Wood's  Railway  Law,  1084;  Aldrich  ▼•  Che* 
ehire  etc  R.  R.  Co.,  21  N.  H.  869;  68  Am.  Dec.  212. 

As  Fry  could  not  recover  for  injury  from  such  wall,  nei* 
ther  can  Watts,  as  he  purchased  from  Fry  later,  and  in  law, 
and  by  the  reservation  in  his  deed,  in  fact  subject  to  the 
railroad  company's  right.  The  fact  that  the  company  claims 
not  under  condemnation,  but  under  purchase  or  grant,  does 
not  alter  the  case,  and  entitle  Watts  to  recovery  for  injury 
from  the  wall,  because  a  grant  of  right  of  way  is  a  waiver  of 
all  such  damages  as  are  assessable  under  an  inquisition,  as, 
in  such  case,  if  the  grantor  did  not  intend  to  waive  damages  he 
should  have  provided  against  injury:  Opinion  ia Hortsmanr. 
Covington  etc.  R  R,  Co.,  18  B.  Mon.  222;  Mills  on  Eminent 
Domain,  sec  110;  Norrie  v.  Vermont  Cent  R.  R.  Co.,  28  VU 
99;  Babcock  y.  WesUm  R.  R.  Co.,  9  Met  663;  48  Am.  Dec. 
411;  1  Wood's  Railway  Law,  698;  Hatch  v.  Vermont  Cent. 
R.  R.  Co.,  26  Vt  49,  69;  2  Redfield  on  Railways,  23;  Pierce 
on  Railroads,  133;  Conwell  v.  Springfield  etc*  R.  R.  Co.^  81 

Ail  Be.  Bsr..  Vou  2XV.  ^  W 
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HI.  232;  Boothby  ▼•  Androscoggin  etc.  R,  R.  Co.^  51  Me.  31& 
Though,  in  such  case,  there  be  damage,  it  is  damnum  absque 
injuria — damage  without  violation  of  a  right:  Rood  y.  New 
York  etc.  R.  R.  Co.,  18  Barb.  80. 

The  case  of  Chicago  etc.  Ry.  Co.  ▼.  Smith,  111  111.  863,  is 
very  apt  in  this  case.  It  held  on  common-law  principles 
that,  ''  when  any  thing  is  granted,  all  the  means  to  attain  it, 
and  all  the  fruits  and  effects,  are  granted  also  by  presump- 
tion of  law,  and  will  pass  inclusive  together  with  the  thing 
by  the  grant  of  the  thing  itself,  without  the  words  ^  with  its 
*^^  appurtenances,'  and  any  like  words";  that  when  the 
grant  is  for  a  certain  use,  neither  the  grantor  nor  one  claim- 
ing  under  him  can  object  to  such  use,  and  recover  damages 
resulting  therefrom;  that,  "where  a  person  conveys  a  right 
of  way  over  his  laud,  it  will  be  conclusively  presumed  that 
all  the  damages  to  the  balance  of  the  land,  past,  present,  and 
future,  were  included  in  the  consideration  paid  him  for  his 
conveyance,  the  same  as  an  assessment  of  damages  on  a  con- 
demnation would  be  presumed  to  embrace." 

It  was  a  grant  of  a  right  of  way  to  a  railroad.  What  oan 
be  the  difference  for  present  purposes  between  a  grant  and 
condemnation?  The  one  is  a  voluntary  grant,  the  other  is  a 
legislative  grant.  They  both  equally  divest  the  owner  of  his 
rights.  The  voluntary  alienation  should  go  at  least  as  far  as 
the  compulsory  one,  and  be  favorably  construed  in  favor  of 
the  alienee.  In  reason  the  above  proposition  must  be  true, 
since  it  would  be  unreasonable  to  say  that  a  free  and  volun* 
tary  grant  of  right  of  way  would  not  confer  immunity  against 
damage  incident  to  its  proper  use,  while  a  compulsory  con« 
demnation  would  do  sa 

If  this  wall  had  been  built  in  a  negligent  and  improper 
way,  imposing  injury  upon  the  residue  of  the  land,  which,  in 
the  exercise  of  due  and  proper  care,  could  have  been  avoided, 
it  would  be  different;  for  neither  a  right  of  way  conferred 
by  grant,  nor  one  conferred  by  condemnation,  will  give  exemp- 
tion from  damages  consequential  upon  the  improper  or  negli- 
gent exercise  of  the  right  and  not  from  the  fair,  proper,  and 
reasonable  exercise  of  it,  for  the  reason  that  neither  in  mak- 
ing such  grant  nor  in  the  assessment  upon  an  inquisition  are 
damages  contemplated  or  included  that  are  to  be  solely  attrib- 
uted to  such  misuse  of  the  right.  The  grant  is  a  defense  at 
to  all  acts  done  within  it,  not  outside  it:  Southside  R.  R,  Co.  v. 
Da7iielj  20  Gratt.  844, 876;  Lewis  on  Eminent  Domain,  sec.  482; 
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Mills  on  Eminent  Domain,  sec.  220;  2  Wood's  Railway  Law, 
1004;  8  Sedgwick  on  Damages,  sec.  1100. 

Authorities  that  for  negligent  construction  the  party  is 
liable  outside  the  statute  by  common-law  action,  unprotected 
by  the  condemnation,  are  found  everywhere;  and,  as  Mr. 
Sedgwick  says,  ubi  aupra^  the  rule  is  universal.  There  is  no 
evidence  that  such  wall  was  not  in  itself  a  prudent  '®'  con« 
struction  in  building  the  railroad,  or  that  it  was  not  properly 
constructed,  or  that  any  injury  it  worked  was  avoidable.  No 
damage  could  be  recovered  on  account  of  it 

The  second  wrong  imputed  by  the  declaration  to  the  defend- 
ant is  that  a  private  ferry  over  the  milldam  in  Twelve  Pole 
creek  had  long  existed,  used  by  the  patrons  of  the  mill  in 
passing  to  and  from  the  mill  with  grain,  and  its  products 
when  ground,  and  by  the  construction  of  the  roadbed  the 
approach  to  it  on  one  side  of  the  creek  had  been  destroyed. 
The  principles  above  stated  apply  to  this  private  ferry. 
Damage  to  it,  as  incident  to  or  consequential  upon  the  use  of 
the  right  of  way,  was  covered  by  its  grant.  No  recovery 
could  be  had  for  the  destruction  of  this  ferry. 

These  principles  were  not  observed  in  the  instructions 
given  in  the  case,  at  least  as  to  the  wall.  In  instruction  No. 
8,  given  as  one  of  three  in  lieu  of  certain  ones  asked  by 
plaintifif  which  the  court  rejected,  the  court  tells  the  jury 
that  if  the  defendant  in  building  its  road  "  committed  any 
of  the  acts  set  out  in  the  declaration,''  whereby  the  channel 
of  the  creek  was  diverted  from  its  natural  course,  and  thereby 
caused  the  water  to  flood  the  water-wheels  running  the  ma- 
chinery of  the  mills,  diminishing  their  power  and  usefulness, 
they  must  find  for  the  plaintiff.  This  included  the  wall  as  a 
factor  in  the  work  of  injury  in  the  very  wide  and  general 
statement  of  the  hypothesis  of  the  instruction,  and,  without 
regard  to  the  question  whether  it  was  properly  or  improperly 
constructed  under  the  grant  of  right  of  way,  seeming  to 
brand  it  as  an  unlawful  structure  imperatively  calling  for 
damages. 

Instruction  10  is  that,  if  the  defendant  committed  *'  any 
other  act"  complained  of  in  the  declaration,  injuring  the 
plaintiff's  property,  it  was  liable.  What  other  acts  are  referred 
to?  Instruction  9  spoke  of  injuries  to  the  ferry  and  to  the 
road  below  spoken  of,  and  perhaps  ''  other  act"  refers  to  acta 
other  than  those  injuring  the  ferry  and  road;  but  it  is  indef- 
inite, and  not  plainly  intelligible  to  a  jury.     But,  give  it  that 
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construction^  and  it  is  wrong,  for  the  additional  reason  that 
it  inclades  all  other  acts,  including  the  wall,  propounding 
unreservedly  the  proposition  of  the  '^'  absolute  liability  at 
the  company  for  any  act  injuring  the  property. 

A  third  wrong  complained  of  is  that  a  public  road  crossed 
eaid  creek  just  below  the  mills,  affording  a  crossing  to  the 
public,  and  enabling  patrons  of  the  mills  to  reach  them,  and 
that  in  constructing  its  road  the  company  had  destroyed  this 
road  and  crossing.  Neither  a  condemnation  by  law  nor  grant 
of  right  of  way  will  justify  destruction  of  a  public  highway 
in  the  construction  of  a  railroad.  The  statute  on  the  sub- 
ject (Code,  o.  54,  sec.  60,  cL  6)  provides  that,  when  the  work 
interferes  with  a  highway,  it  shall  be  restored  to  its  former 
condition:  State  v.  Monongahela  etc.  B.  R.  Co,^  87  W.  Va.  108. 

As  the  law  thus  contemplates  that  the  company  will  pro- 
vide for  the  continued  usefulness  of  the  highway,  of  course, 
at  the  time  of  condemnation,  it  is  not  anticipated  that  a  highr 
way  will  be  destroyed  or  left  materially  injured  in  the  work, 
and  nothing  is  or  can  be  assessed  for  damages  thereto,  except 
the  proceeding  be  to  condemn  it  as  a  highway  under  chapter 
^4,  section  60,  clause  6,  and  therefore  the  condemnation  gives 
<io  protection  against  indictment  or  civil  action  for  its  destruc- 
tion or  injury  beyond  that  contemplated  by  law  to  a  highway: 
Gear  v.  0.  0.  &  D,  R.  R.  Co.^  43  Iowa,  83.  Neither  does  one 
who  grants  right  of  way  contemplate  that  a  highway  will  be 
destroyed.  In  fact,  the  party  whose  land  is  granted  or  taken 
does  not  own  the  highway.  He  may  own  the  mere  land  or 
soil,  but  not  the  way.  The  public  owns  that.  He  has  only 
41  citizen's  interest  in  it.  By  no  reasonable  argument  can  it 
he  maintained  that  he  intended  to  waive  his  right  in  the  high- 
way. 

But  in  the  case  of  a  private  way  it  is  different  Injury 
resulting  to  it  from  the  proper,  reasonable,  and  lawful  use  of 
the  land  granted  or  condemned  is  covered  by  the  assessment 
or  grant,  unless  provided  against  in  the  grant  By  express 
provision  of  the  code  of  1891,  chapter  42,  section  14,  no  dam- 
ages can  be  assessed  for  private  crossings  in  condemnation 
of  land  for  railroad  use;  but  the  company  must  construct 
and  forever  maintain  them.  This  is  a  prudent  provision, 
since  without  it  likely  the  landowner  would  have  no  right 
to  cross,  as  the  assessment  of  the  compensation  would,  *^^ 
legally  speaking,  include  the  injury  resulting  from  incon- 
venient access  or  nonaccess  to  the  divided  parts:  2  Wood's 
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Railway  Law,  1046;  Lewis  on  Eminent  Domain,  eec,  496;  & 
Sedgwick  on  DamageSi  sec.  165;  Mmou  ▼.  Kennebec  etc.  R,  JZL 
Co.,  81  Me.  216. 

It  seems  that  where  there  is  no  snch  provision,  and  where 
the  condemnation  vests  in  the  appellant  only  an  easement, 
leaving  title  in  the  owner,  he  may  cross  by  means  of  cross* 
ings  made  by  himself  at  proper  times,  and  in  proper  places, 
so  as  not  to  hinder  the  operation  of  the  railroad;  but  where 
the  absolute  title  goes  out  of  the  owner  and  vests  in  the 
applicant  he  cannot  cross.  This  distinction  is  plainly  drawn 
Id  the  two  cases  of  Houeatonic  R.  R.  Co.  v.  WaUrbnry,  23 
Conn.  109,  and  Kansae  Cent  Ry.  Co.  v.  Allen,  22  Kan.  286,  81 
Am.  Rep.  190,  cited  in  2  Wood's  Railway  Law,  908.  The 
grantor  must  provide  for  crossings  in  his  grant.  So,  where 
one  conveys  to  a  railroad  company  the  absolute  estate  in  a 
atrip  of  land,  why  does  it  not  confer  absolute  dominion,  and 
what  gives  him  right  to  exercise  a  privilege  that  may  seriously 
detract  from  the  use  for  which  it  was  required?  In  this  state 
the  entire  estate  vests  in  land  condemned  for  railroad  pur- 
poses: Code  1891,  0.  42,  sec.  18. 

The  grant  in  this  case  was  of  the  fee  in  the' land.  There- 
fore, if  the  way  be  private,  there  can  be  no  recovery  of  dam- 
ages  for  it,  as  the  owner  cannot,  on  his  own  land,  have  a 
private  way,  independent  of  his  riglit  to  the  land;  and  the 
way  goes  with  the  land  by  condemnation  or  grant,  and  injury 
to  it  is  presumed  to  have  been  considered:  2  Wood's  Railway 
Law,  sec.  261,  p.  1067;  Clark  v.  Boston  etc.  R.  R.  Co.,  24 
N.  H.  114.  There  was  no  evidence  that  said  road  was  pub- 
lic, other  than  mere  long  user  by  the  public,  which  is  insuf- 
ficient to  establish  it  as  a  public  road:  Tcdbott  v.  King,  82 
W.  Va.  6. 

The  court  gave  instruction  No.  9,  saying  that,  if  the  defend- 
ant constructed  its  road  upon  the  location  set  out  in  the  deed 
from  Fry,  then  it  was  not  liable  for  damage  to  the  road  or 
ferry,  unless  the  road  and  ferry  were  public,  and,  if  public, 
it  would  be  liable.  This  instruction  is  faulty,  first,  because 
it  submitted  a  question  of  fact  not  in  issue — that  is,  whether 
the  ferry  was  a  public  ferry,  and,  if  so,  directed  the  jury  to 
award  damages  for  injury  to  it,  '^^  when  there  was  no  pre- 
tense in  the  declaration  that  it  was  a  public  ferry ;  and  faulty, 
secondly,  because  it  submitted  the  question  of  fact  whether 
the  road  was  public,  and,  if  so,  directed  the  jury  to  award 
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damages  for  its  injury,  when  there  was  no  evidence  to  estab- 
lish it  as  a  public  road  save  mere  user, 

A  fourth  point  of  complaint  in  the  declaration  is  that  the 
defendant  company,  by  blasting  rock,  and  throwing  them 
through  and  into  the  dwelling-house  and  mills,  did  damage 
thereto.  Is  this  a  ground  of  recovery?  It  is  not.  The  dis- 
tinguished Chief  Justice  Shaw  discussed  this  subject,  saying: 
*'Au  authority  to  construct  any  public  work  carries  with  it 
authority  to  use  the  appropriate  means.  Authority  to  make 
a  railway  is  an  authority  to  reduce  the  line  of  the  road  to  a 
level,  and  for  that  purpose  to  make  cuts,  as  well  through 
ledges  of  rocks  as  through  banks  of  earth.  In  a  remote  and 
detached  place,  where  due  precaution  can  be  taken  to  pre- 
vent danger  to  persons,  blasting  by  gunpowder  is  a  reason- 
able and  appropriate  mode  of  executing  such  a  work,  and,  if 
due  precautions  are  taken  to  prevent  unnecessary  damage,  is 
a  justifiable  mode.  It  follows  that  the  necessary  damage 
occasioned  thereby  to  a  dwelling-house  or  other  building, 
which  cannot  be  removed  out  of  the  way  of  such  danger,  is 
one  of  the  natural  and  unavoidable  consequences  of  executing 
the  work,  and  within  the  provisions  of  the  statute.  Of  course, 
this  reasoning  will  not  apply  to  damage  occasioned  by  care- 
lessness or  negligence  in  executing  the  work.  Such  careless 
or  negligent  act  would  be  a  tort,  for  which  an  action  at  law 
would  lie  against  him  who  commits  or  him  who  commands 
it.  But  where  all  due  precautions  are  taken,  and  damage  is 
still  necessarily  done  to  fixed  property,  it  is  alike  within  the 
letter  and  spirit  of  the  statute,  and  the  county  commissioners 
have  a  right  to  assess  the  damages":  Dodge  v.  County  Cofnmr$.9 
8  Met.  880.  The  damage  to  buildings,  being  simply  inciden- 
tal to  the  construction  of  the  work  contemplated  in  the  con- 
demnation or  grant  of  land  for  right  of  way,  is  presumed 
to  have  entered  into  consideration,  and  recovery  is  barred 
thereby,  whether  in  fact  regarded  or  not.  The  same  doctrine 
is  maintained  in  2  Wood's  Railway  Law,  sec.  260,  pp.  ••• 
1058,  1066;  Brown  v.  Providence  etc.  R.  R.  Co.,  5  Gray,  85; 
Whitehouse  v.  Androscoggin  /?.  R,  Co.^  5*2  Me.  208;  Sabin  v. 
Vermont  Cent  R.  R.  Co,^  25  Vt  863;  Dearborn  v.  Boston  etc. 
R.  R.  Co.,  24  N.  H.  179. 

This  doctrine  is  based  on  the  principle  above  stated,  that, 
in  condemning,  entire  damages  are  allowed — a  sum  to  cover 
all  damages,  past,  present,  and  prospective,  that  are  the  nat- 
ural, necessary,  or  reasonable  incidents  of  the  work;  but  not 
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euch  as  may  arise  from*  negligent  or  otherwise  improper  con- 
structioii  or  use:  8  Sedgwick  on  Damages,  sec.  1164.  To  avoid 
misconstruction  I  will  say  that  above  I  speak  of  damage  to 
lands  of  an  owner,  part  of  whose  lands  have  been  condemned 
by  legal  process  to  the  public  use,  not  to  one  whose  buildings 
are  injured  by  blasting,  and  none  of  whose  land  has  been 
condemned;  for,  in  the  latter  case,  there  is  no  inquisition  to 
protect  the  party  doing  the  injury,  and  he  is  liable  for  such 
injury:  Hay  v.  Cokoes  Co.,  2  N.  Y.  159;  51  Am.  Dec.  279;  St. 
Peter  v.  Deniaon,  58  N.  Y.  416;  17  Am.  Rep.  258;  Carman  v. 
SUubenviUe  etc.  JB.  S.  Oo.^  4  Ohio  St.  899;  8  Sutherland  on 
Damages,  sec.  1051. 

Another  point  of  complaint  in  the  declaration  is  that  rock 
and  other  matter  blasted  into  the  creek  and  there  remaining, 
and  rock  and  other  material  thrown  over  the  bank,  narrowing 
the  creek  channel,  did  injury  by  diverting  the  water  against 
the  mill  and  opposite  bank,  lessening  the  power  of  the  water- 
wheels,  and  destroying  the  bed  of  said  road  and  the  crossing 
of  the  creek,  and  a  part  of  said  road.  Now,  rock  blown  upon 
the  remaining  land  of  Fry  in  the  creek  or  elsewhere  could 
not  be  suffered  to  remain,  though  the  original  casting  of  them 
there  was  lawful,  but  they  must  be  removed  within  a  reason* 
able  time:  Sabin  v.  Vermont  Cent.  R.  R.  Co.,  25  Vt.  363;  2 
Rorer  on  Railroads,  784;  2  Wood's  Railway  Law,  sec.  260,  p. 
1066.  So  any  debris  not  fairly  necessary  for  the  construction 
and  maintenance  of  the  road,  inflicting  injury,  would  be  ac- 
tionable, and  would  sustain  this  action.  It  would  be  negli- 
gent, improper  exercise  of  the  right  granted.  Under  the 
record  I  see  no  other  ground  of  recovery;  but  I  think  that 
ground  does  sustain  the  action  to  the  extent  of  recovery  for 
damage  attributable  to  such  rock  and  other  debris  not  neoes- 
sary  as  a  part  of  permanent  structure. 

The  evidence  of  the  defendant,  by  its  engineer,  makes  it 
*^^  clear  that  the  *'fill,"  or  *^  bar/'  as  called  in  the  evidence, 
made  up  of  rock  and  other  material,  was  not  at  all  necessary 
for  the  support  or  benefit  of  the  railroad,  and  could  not  be 
justified  under  its  authority  to  build  the  road  if  it  has  injured 
the  plaintiff.  But,  as  to  the  injury  from  such  debris,  we  think 
there  is  error  as  to  instructions. 

The  defendant  asked,  but  was  refused,  instructions  1,  2  and 
4,  which  announced  the  position  that,  if  there  was  a  liability 
on  that  score,  recovery  could  be  had  for  only  such  damage  as 
resulted  from  such  debris  prior  to  the  commeucemexit  of  tha 
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•oil  The  position  taken  by  counsel  for  defendant  before  the 
trial  court,  as  evinoed  by  those  instructions,  was  that  any 
injury  flowing  from  rock,  earth,  or  other  material  cast  into 
the  creek|  and  left  there,  not  necessary  in  the  construction  of 
the  railroad,  was  not  permanent  in  nature,  but  remediable 
with  the  removal  of  the  same,  and  that  in  this  one  suit  there 
could  not  be  a  recovery  of  damages  for  all  time  to  come  at 
for  a  lasting  and  permanent  injury;  and  this  position  was,  I 
thinky  correct.  The  doctrine  is  exemplified  in  cases  of  our 
own. 

Take  the  case  of  Hargreave$  v.  Kimberly^  26  W.  Va.  787; 
68  Am.  Rep.  121.  The  syllabus  lays  down  the  law  conform* 
ably  to  authority  generally  that,  ^' where  the  cause  of  the 
injury  is  in  its  nature  permanent,  and  a  recovery  for  such 
injury  would  confer  a  license  on  the  defendant  to  continue 
the  cause,  the  entire  damage  may  be  recovered  in  a  single 
action;  but  where  the  cause  of  the  injury  is  in  the  nature  of 
m  nuisance,  and  not  permanent  in  character,  but  of  such  a 
character  that  it  may  be  supposed  that  the  defendant  would 
remove  it,  rather  than  suffer  at  once  the  entire  damage  which 
it  might  inflict  if  permanent,  then  the  entire  damage  cannot 
be  recovered  in  a  single  action,  but  actions  may  be  main- 
tained from  time  to  time  as  long  as  the  cause  of  the  injury 
continues":  See  Smith  v.  Point  PUasajit  etc.  R.  R.  Co,^  23 
W.  Va.  461;  MeKenzie  v.  Ohio  River  R.  R.  Co.,  27  W.  Va.  306. 

To  recover  for  permanent  injury  the  declaration  must  show 
an  intent  to  claim  for  permanent  injury  (cases  just  cited), 
and  here  the  declaration,  we  may  say,  so  claims  as  to  injury 
wrought  by  such  debris;  but,  the  nature  of  the  cause  of  injury 
beingimpermanent,  the  character  of  the  declaration  *^^  could 
not  entitle  the  plaintiff  to  recover  for  future  injury,  and  thus 
take  away  from  the  defendant  the  right  to  remove  the  source 
of  injury  upon  a  judicial  determination  that  his  action  was 
indefensible,  and  burden  him  at  once  and  irrevocably  for 
damage  in  future,  not  yet  accrued.  The  case  of  Hargreaves 
v.  Kimberly,  26  W.  Va.  787,  63  Am.  Rep.  121,  will  support 
this  position.  All  the  acts  imputed  to  the  defendant,  defensi* 
ble  aqd  indefensible,  are  not  permanent  causes  of  injury  in 
nature,  and  most  certainly  the  debris  not  part  of  or  necessary 
to  the  stability  of  the  railway  are  not. 

The  two  following  instructions  were  refused,  and.  I  think, 
ought  to  have  been  given.  While  no  one  questions  that  a 
jury  must  judge  of  the  amount  of  damages,  yet  tO  give  any 
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!:6;  thing  more  than  merely  nominal  damages — to  give  compen- 

!;^i  iatory  damages — ^tbe  jury  cannot  act  arbitrarily,  but  must 

la:  bave  data  according  to  tbe  nature  of  the  subject,  so  as  to 

•:-  have  some  measure  or  standard  to  go  by.    There  is  some 

basis  for  estimation,  perhaps,  as  to  the  sawmill,  but  as  to  the 
mill  there  ia  only  evidence  to  show  a  certain  per  cent  of 
diminution  of  capacity,  and  what  the  usual  earnings  were  is 
not  shown,  and  there  is  no  showing  of  loss  of  earnings,  and 
no  evidence  of  how  much  more  time  was  consumed  in  grind- 
ing  for  custom  from  loss  of  capacity,  or  what  its  cost,  or  how 
much  was  the  loss  incident  to  the  diminution  of  the  mill's 
capacity.  Not  even  opinion  evidence  or  estimate  appears. 
The  jury  would  have  to  conjecture  in  fixing  a  sum. 

"No.  6.  The  jury  are  further  instructed  that  the  burden  is 
upon  the  plaintiff  to  prove  to  them  the  damages,  if  any,  which 
he  has  suffered  by  reason  of  the  alleged  wrongful  act  of  defend- 
ant, and  wherein  and  what  such  damages  are;  and,  if  the 
plaintiff  has  failed  to  prove  any  damages,  although  he  proves 
the  wrongful  act  by  defendant  whereby  his  water-power  was 
^       diminished,  the  jury  can  give  only  nominal  damages." 

**No.  6.  The  jury  are  further  instructed  by  the  court  that 
if  the  plaintiff  would  recover  for  loss  of  profits  in  operating 
said  mill  consequent  upon  the  alleged  wrongful  act  of  defend- 
ants, it  is  his  duty  to  prove  wherein,  when,  and  what  profit 
he  lost,  and  the  amount  thereof,  as  near  as  may  be;  *^^  and 
it  is  not  sufficient  for  him  to  prove  simply  that  his  water- 
power  has  been  diminished,  thus  lessening  the  amount  of 
work  done  in  a  given  time,  but  he  must  go  further,  and  show 
that  custom  and  work  were  tendered  and  refused  because  of 
capacity  to  meet  the  demand,  or  that  it  took  him  so  much 
longer  to  accommodate  the  custom  so  offered  and  prove  with 
some  degree  of  certainty  or  approximation  the  extra  time  so 
required  and  cost  expended." 

The  court,  on  defendant's  motion,  gave  the  following  in- 
struction: "No.  7.  If  the  jury  believe  from  tbe  evidence 
that  plaintifi^s  milldam  extends  from  shore  to  shore  in 
Twelve  Pole  creek,  and  is  of  an  average  height  of  six  feet; 
that  the  same  is  without  sluices  or  floodgates,  and  is  an 
obstruction  to  the  passage  of  fish  and  the  navigation  of  said 
creek,  and  that  the  said  creek  is  a  navigable  stream — then 
they  are  instructed  that  said  milldam  is  a  public  nuisance, 
and  the  plaintiff  cannot  recover  for  any  injury  thereto  caused 
by  the  defendant" 


906  Watts  «•  Norfolk  stg.  Rt.  Co.    [W.  Virginia, 

This  mill  was  erected  tinder  an  inquisition  taken  in  1839. 
The  dam  was  nearly  all  washed  away  by  freshet,  and  rebuilt 
between  1870  and  1876,  without  leave  to  rebuild,  and  again 
washed  out  in  1884,  and  rebuilt  under  leave  of  county  court. 
It  is  contended  that,  as  this  dam  was  without  sluice  or  flood- 
gate, it  was  an  obstruction  to  navigation  and  the  passage  of 
fish,  and  that  the  county  court  was  without  jurisdiction  to 
authorize  its  original  erection,  or  the  reparation  of  the  dam; 
and,  if  so,  there  is  no  authority  to  justify  the  existence  of  the 
mill,  and  it  is  a  nuisance,  and  no  injury  done  to  it  by  the 
defendant  is  actionable.  The  county  court  had  jurisdiction 
to  grant  leave  to  erect  mills.  It  would  be  going  far  to  say 
that  if  it  authorized  a  mill  in  a  proper  proceeding  which 
would  obstruct  navigation  or  fish,  or  omitted  due  provision 
against  such  obstructioui  its  action  would  be  utterly  void« 
and  confer  no  authority. 

But  the  mill  act  existing  when  this  mill  was  allowed  (Code 
1819,  a  286),  required  the  inquisition  to  report  whether  a 
mansion  house  would  be  overflowed,  and  whether,  and  in 
what  degree,  the  passage  of  fish  and  navigation  would  be 
obstructed,  and  whether  the  health  of  the  neighborhood 
would  be  annoyed;  and,  if  a  mansion  should  be  '^^  over- 
flowed, or  health  of  the  neighborhood  annoyed,  there  was  a 
positive  prohibition  against  granting  authority,  but  not  so  at 
to  hindrance  of  navigation  or  passage  of  fish,  but,  as  to  that, 
the  matter  was  left  to  the  discretion  of  the  court,  and,  if  the 
leave  was  given,  it  only  commanded  that  the  party  be  put 
under  condition  for  preventing  obstruction  of  navigation  or 
passage  of  fish,  if  the  dam  would  be  an  obstruction.  Would 
you  say  that  leave  to  erect  would  be  void  for  that  cause  after 
the  court  exercised  its  discretion  and  judgment?  I  think  not. 
But,  if  you  could  possibly  say  so  in  such  case,  you  cannot  in 
this  instance,  for  the  reason  that  the  inquisition  found  and 
reported  that  the  mill  would  not  obstruct  navigation  or  pas* 
sage  of  fish.  Surely  the  order  of  the  court  would  not  be 
void,  if  afterward  it  was  found  that  the  inquisition  did  not 
speak  the  truth. 

This  view  is  expressly  held  in  Crenshaw  v.  Slate  River  Co,^ 
6  Rand.  246,  laying  down  that,  as  the  law  required  the 
inquisition  to  report  whether  the  passage  of  fish  or  naviga- 
tion would  be  obstructed  by  the  proposed  mill,  if  it  reported 
that  the  mill  would  not  obstruct  them,  *'  then  leave  is  granted 
to  erect  the  mill,  without  any  condition  as  to  navigation"; 
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and  that  '*  such  a  grant,  under  sach  precautionary  proceed- 
ings, is  a  perfect  one,  and  vests  in  the  grantee  all  the  public 
rights  to  the  stream,  or  so  much  thereof  as  is  necessary  to 
the  full  enjoyment  of  the  mill  erected  under  such  order." 

Thus  it  seems  that  the  public  right  of  navigation  was  sub- 
ordinate to  the  right  of  the  millowner.  Mills  were  of  prime 
necessity,  and,  before  the  use  of  steam,  water-power  was  indis- 
pensable; but  now,  since  the  wide  use  of  steam-power  has 
been  adopted,  and  use  of  streams  for  floatage  of  timber  has 
become  more  productive  of  reward,  the  old  water  gristmill 
has  been  almost  relegated  to  the  past,  and  is  denominated  a 
nuisance. 

But  the  mill  involved  in  this  case  had  a  lawful  title  under 
lawful  grant  in  the  start,  and  unto  this  day  that  title  is  pre- 
served by  not  merely  its  original  force,  but  by  the  letter  of 
Code,  chapter  44,  section  24,  providing  that  any  dam  or  other 
thing  in  a  watercourse  obstructing  navigation  or  *^^  passage 
of  fish  shall  be  deemed  a  nuisance,  "  unless  it  be  to  work  a 
mill,  manufactory,  or  other  machine  or  engine  useful  to  the 
public,  and  is  or  has  been  allowed  by  law  or  order  of  court." 
Can  it  be  that  important  mills  and  manufactories,  built 
under  due  process  of  law,  vesting  title  and  property  rights 
in  their  owners,  can  be  assailed  by  any  one  in  collateral  pro- 
ceedings, even  if  they  could  be  assailed  by  the  state  itself  or 
a  citizen  personally  interested  by  a  direct  proceeding? 

In  Crenshaw  ▼.  Slate  River  Co.^  6  Rand.  245,  it  was  held 
that  even  the  legislature  could  not  authorise  the  abatement 
of  such  a  dam  under  the  constitution.  I  am  expressing 
no  opinion  as  to  the  right  of  the  state,  or  even  of  persons 
peculiarly  interested  in  navigation,  by  proper  proceedings 
under  reservations  as  to  navigation  in  the  complicated  stat- 
ute law  of  the  present  and  former  years,  to  remove  such  dams; 
but  I  speak  of  the  right  of  a  railroad  company,  or  of  anybody 
not  so  interested,  in  this  collateral  way,  to  damage  a  mill- 
owner's  right,  and  justify  under  the  plea  that  the  mill  is  a 
nuisance. 

A  reference  to  the  opinion  by  Judge  Green  in  Gaston  t. 
Mace,  83  W.  Va.  14,  25  Am.  St.  Rep.  848,  will  show  that  the 
millowner's  right  is  fully  recognized  as  coexisting  along  with 
the  right  of  floatage,  not  as  a  nuisance,  but  a  lawful  right  un- 
der the  law.  It  is  there  recognized  as  a  right  resident  in  the 
riparian  proprietor.  This  dam  was  rebuilt  by  leave  of  court, 
and  the  leave  was  not  void.    At  any  rate,  it  could  not  justify 
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the  defeuGJEDt  for  a  wrong:  Smart  ▼.  Cornmonwealth^  27  Gratt 
950.  And,  suppose  there  were  no  order  of  court  to  build  the 
dam,  I  think  with  Judge  Bouldin  in  Field  ▼.  Brown,  24  Qratt. 
93,  that  there  may  be  a  dam  in  a  stream  without  order  of 
court  by  grant  or  prescription.  And  a  riparian  proprietor 
may  erect  a  dam  and  mill  under  his  right  ef  dominion  over 
his  own  property  without  order  of  court,  even  though  the 
stream  be  floatable.  So  spoke  Judge  Green  in  0(uUm  v. 
Maee,  88  W.  Va.  25,  26;  26  Am.  St  Rep.  848.  The  owner 
may  be  punishable  for  taking  toll,  and  his  right  may  be  sub- 
ject to  the  right  of  the  state  or  of  persons  personally  inter* 
ested  in  navigation,  but  not  as  to  others.  Even  one  exercising 
*^*  the  right  of  floatage  cannot  willfully  or  negligently  injure 
such  a  dam. 

But,  for  argument,  say  that  this  dam  is  a  public  nuisance. 
What  then?  Suppose  the  state  or  an  individual  having  a 
personal  interest  in  the  use  of  the  stream  for  floatage  (for  the 
evidence  shows  it  to  be  a  floatable  stream,  under  Oaston  v. 
Macsy  88  W.  Va.  14, 25  Am.  St  Rep.  848,)  suppose  they  could 
by  judicial  proceedings  abate  it,  it  does  not  follow  that  the 
defendant  could  injure  the  plaintiflTs  property,  and  claim 
immunity  because  the  dam  is  a  nuisance.  The  defendant 
was  not  using  the  stream  for  floatage,  nor  shown  to  be  pecu- 
liarly interested  in  it  as  a  floatable  stream.  Were  it  a  nui- 
sance, there  the  dam  was  in  fact  in  possession  of  plaintiff  as 
property.  Could  the  defendant,  without  process,  abate  it  as 
a  nuisance? 

We  must  take  the  statement  often  met  with  in  the  books, 
that  a  public  nuisance  may  be  abated  by  any  person,  with 
many  grains  of  allowance.  No  one  can  maintain  a  civil 
action  for  a  public  nuisance,  unless  he  sustain  special  dam- 
ages therefrom  different  from  that  sustained  by  the  rest  of 
the  public:  8  Blackstone's  Commentaries,  2191;  4  Black* 
stone's  Commentaries,  167;  Wood  on  Nuisances,  sec.  618; 
Talbott  V.  King,  82  W.  Va.  6;  Sedgwick  on  Damages,  sec.  84, 
p.  946;  8  Sutherland  on  Damages,  sec.  1057.  And  it  is  said 
that  no  one  can  by  his  own  act  abate  a  public  nuisance, 
unless  he  have  such  interest  as  to  give  him  an  action:  Wood 
on  Nuisances,  sqc.  730.  There  is  a  grave  difference  of  opin- 
ion as  to  abatement  of  a  purely  public  nuisance  by  the  mere 
act  of  the  party.  Some  contend  that  no  one  not  interested 
personally  and  peculiarly  otherwise  than  other  persons  can 
do  so,  while  others  hold  that  any  one  may  do  so.     Mr.  Wood 
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and  Judge  Gooley  bold  the  former,  and  Mr.  Bishop  and  Mr. 
Hilliard  the  latter,  view.:  Woods  on  Nuisances,  sec.  729,  et 
seq;  Gooley  on  Torts,  45,  46;  1  Bishop's  Criminal  Law,  828; 
1  Hilliard  on  Torts,  605. 

It  seems  to  me  that,  except  in  particular  oases  where 
emergency  of  some  kind  calls  for  it,  and  delay  is  dangerous, 
or  at  least  inconvenient,  the  former  is  the  more  logical  and 
reasonable  view  looking  at  the  preservation  of  peace  and  the 
lecurity  of  private  property.  It  would  be  endless  and  use* 
less  to  pursue  this  point  further  here.  It  cannot  be  said  that 
there  is  any  absolute  general  rule  on  the  subject  universally 
*^*  applicable,  but  each  instance  stands  on  its  own  features, 
as  will  appear  from  the  many  cases  enunciating  diverse 
opinions,  many  of  which  will  be  found  collected  in  16  Amer- 
ican and  English  Encyclopedia  of  Law,  991,  note  4.  As  to 
highways,  under  the  decisions,  the  right  of  abatement  by  the 
mere  act  of  the  party  prevails.  The  reason  here  applies, 
given  in  8  Blackstone's  Commentaries,  5,  as  the  basis  of  the 
right  in  any  one  to  abate  a  public  nuisance,  that  the  law 
allows  a  summary  remedy  of  abatement  of  nuisance  to  do 
one's  self  justice,  because  injuries  of  this  kind,  which  obstruct 
or  annoy  such  things  as  are  of  daily  convenience  and  use, 
require  an  immediate  remedy  and  cannot  wait  for  the  slow 
progress  of  the  ordinary  forms  of  action:  Angell  and  Dur- 
fee  on  Highways,  sec.  274. 

The  Virginia  case  of  Dimmeii  v.  EskridgSy  6  Munf.  308,  sua- 
tains  this  right  to  any  one  to  abate  an  obstruction  in  a  high* 
way  by  exonerating  parties  tearing  out  a  dam  not  built  aft 
the  point  where  it  was  authorized,  which  destroyed  a  ford 
which  was  part  of  a  public  road.  So  it  seems  to  me  that,  if 
this  dam  were  a  nuisance,  the  railroad  company,  having  no 
special  interest  in  navigation,  could  not  abate  the  dam 
directly.  There  would  be  no  emergency  calling  for  such 
action  without  legal  process.  If  it  could  not  do  so  directly, 
it  could  not  do  so  indirectly  by  the  acts  charged  against  it 
Nay,  even  if  it  could  abate  the  dam  itself  directly,  it  could 
not  go  further  and  injure  the  mill-building  and  tear  away  the 
bank  of  the  creek,  for  the  right  of  abatement  vested  in  it  or 
in  citizens'  floating  rafts  would  be  only  to  remove  the  dam 
itself.  But  its  action  in  making  the  fill,  if  it  injured  the 
plaintiff,  operated  to  injure,  not  the  offending  dam,  but  the 
mill  and  soil.  In  the  abatement  no  means  could  be  lawfully 
used  to  work  such  injury.    All  the  authorities  agree  that, 
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where  the  right  of  abatement  by  private  act  does  exist,  it 
must  go  no  further  than  to  remove  that  which  works  the 
nuisance,  doing  injury  no  further  than  is  necessary  to  accom- 
plish that  end:  Cooleyon  Torts,  48;  Wood  on  Nuisances,  sec 
834;  Smart  v.  Commonwealth^  27  Gratt  950;  16  Am.  &  Eng. 
Ency.  of  Law,  994.  Bo  instruction  7  does  not  state  the  law 
oorrectly. 

It  is  said  that  the  jury  disregarded  it  in  their  verdict,  and 
for  that  reason  the  appellant  asks  that  the  verdict  be  '^^  set 
aside.  Being  incorrect,  though  the  jury  found  contrary  to  it 
is  no  ground  for  new  trial:  Armstrong  v.  Keith,  3  J.  J.  Marsh. 
153;  20  Am.  Dec.  131,  and  note:  Peck  v.  Land,  2  Ga.  1;  46 
Am.  Dec.  368;  Wellbom  ▼.  Weaver,  17  Ga.  267;  63  Am.  Dec. 
235;  Hilliard  on  New  Trials,  sec.  4. 

For  these  reasons  the  judgment  is  reversed,  the  verdict  set 
aside,  a  new  trial  granted,  and  the  case  remanded. 


Railboads— Grant  or  Right  ov  Wat— Iitjubus  Oaussd  in  Con- 
OTRUOTiON  ov  Road— Damages. — A  person  owning  land  may  granfc  a  right 
of  way  aaroM  it  to  a  railroad  company,  and  tba  grant  wiU  imply  a  right  to 
all  the  means  of  enjoying  it  which  the  graotor  was  possessed  cif  at  the  tima 
of  the  grant:  Charleston  etc  S,  £L  Co,  v.  Leech,  33  S.  C.  175;  26  Am.  St. 
Rep.  667.  The  oompany  has  a  right  to  constmct  its  road  in  a  suitable  and 
proper  manner,  whatever  may  be  the  injury  to  the  residue  of  the  lands  of 
the  same  owner;  and  the  latter  can  maintain  no  action  against  tbe  company 
for  any  loss  or  injury  which  results  from  building  its  road  in  a  suitable  and 
proper  manner:  Johnson  y.  Atiantie  etc  R,  B,  Co.,  30  N.  H.  669;  69  Am. 
Dec.  560,  and  note.  But  even  where  the  land  ia  taken  for  a  right  of  way 
under  the  right  of  eminent  domain,  the  oompany  ia  liable  for  unnecessary 
injury  done  in  the  construction  of  its  road,  llence,  the  blasting  of  rocka 
in  an  imprudent  or  unskillful  manner,  or  not  removing  the  stone  in  dna 
time,  whereby  injury  occurs,  ia  actionable:  See  monographic  note  to 
Ohio  etc  Ry.  Co.  v«  Waehter,  5  Am.  St.  Rep.  537,  533;  BUickwell  v.  Lynch- 
bmg  etcR,  R  Co.,  Ill  N.  0.  151;  82  Am.  St  Rep.  786,  and  note.  The 
privilege  of  endangering  lives  of  persons  or  property  in  the  vicinity  does 
not  pass  with  the  right  of  way  as  a  necessary  iucident:  BUiehoeU  v. 
Lynchburg  etc  R.  R,  Co.,  HI  N.  C.  151;  32  Am.  St  Hop.  78G.  lujuriea 
arising  from  blasting  without  negligence  would  not,  however,  be  actionable: 
Booth  T.  Rome  etc  R.  R.  Co.,  140  N.  Y.  267;  37  Am.  St  Rep.  552,  and  note, 
^e  oompany  woold  be  answerable  for  injuries  produced  by  destroying  or 
injuring  a  public  highway:  Louisville  etc  Ry.  Oo,  v.  WhUUy  County  Courts 
05  Ky.  215;  44  Am.  St  Rep.  220.  Any  one  unlawfully  interfering  with  a 
highway  creates  a  nuisance,  and  is  liable  in  damages  to  ona  who  suffers  a 
special  injury:  BvanstdUe  etc  R,  R,  Go.  v.  Crist,  116  Ind.  446;  9  Am.  St 
Rep.  866;  Mhans  ▼.  Chicago  etc  Ry.  Co.^  86  Wis.  597;  89  Am.  St  Rep.  908, 
and  note. 

NuiSANcn — ^AoTiONS — Abatemrnt. — All  damages  for  a  nuisance  are  raoov* 
erable  in  one  action,  when  it  is  of  such  a  character  that  its  continuance  ia 
lVl>^^s9fily  an  injury*  and  it  ia  of  a  uecmanaat  character  which  will  oon* 
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tinne  without  change  from  any  eanae  but  hnman  labor:  Hodgt  t.  Shaw,  88 
Iowa»  137;  39  Am.  St  Rap.  290^  tod  note;  Joseph  SehlUt  Brewing  Co.  r. 
OompUm^  142  HI.  511;  34  Am.  8t.  Rep.  92.  Bn^  where  the  noiaanoe  or 
treepaM  ia  a  oou tinning  one,  and  the  wrong  may  be  apportioned  from  time 
to  time,  separate  actions  may  be  brought  to  recover  the  damages  sustained: 
See  notes  to  Cooke  ▼.  England^  92  Am.  Deo.  628;  Oliio  etc  Ry.  Co,  r,  Wadk- 
ter,  6  Am.  St.  Rep^  640;  Joseph  SehliU  Brewing  Co,  ▼.  O&mpton,  84  Am.  St 
Rep.  99.  And  see  monographic  notes  to  ffargrtavea  r,  Khnberly,  58  Am. 
Rep.  138;  Ckhago  eie.ILB.r,  Loeb^  fS%  Am.  Rep.  861,  869,  where  the  oases 
on  the  subject  are  discussed.  A  nuisance,  whether  public  or  private^  may 
be  abated  without  notice  by  a  par^  aggriered,  if  done  without  a  breach  of 
the  peaoe^  but  he  must  do  no  unneoessary  damage  in  abating  it:  Hidteg 
T.  MkMgan  CenL  R.  R.  Co,,  96  Mich.  498;  86  Am.  St  Rep^  621,  and  note. 
He  runs  the  risk,  however,  of  being  deemed  a  trespasser,  unless  the  exist* 
enoe  ef  the  nuisance  is  established:  Otwes  y.  ShaUuck,  36  N.  H.  257;  68 
Am.  Deo.  636. 

Damaois— NoMiiTAL  AMD  CoMPENSATOBT. —Nominal  damages  are  those 
recoverable  where  a  legal  right  is  to  be  vindicated  from  an  invasion  that  has 
produced  no  actual  present  loss  of  any  kind.  If  there  has  been  any  aotnal 
loas^  then  the  damages  must  be  compensatory,  and,  if  the  plaintiff  is  entitled 
to  have  his  case  go  to  the  jury  at  all,  every  thing  which  goes  to  ascertain 
the  amount  of  actual  oompensation  for  the  injury  is  proper  evidence  for  the 
jury,  and  should  be  oonsidered  by  them  in  estimating  tlie  oompensationi 
Dtiggan  t.  BaUimore  etc  B.  B.,  159  Pa.  St  248,  253;  89  Am.  St  Rep.  672; 
674;  Seelgr.  Atdem,  61  Pa.  St  802;  100  Am.  Dea  642. 

VloATABiA  SrRBAiia— RiPAUAM  RiGHTS— Dams. — A  landowner  baa  a 
right  to  build  a  mill,  and  erect  a  dam  across  a  stream  to  accumulate  water 
to  run  the  mill;  but  the  maintenance  of  a  dam  across  a  floatable  stream,  so 
M  to  prejudice  the  right  of  the  public  to  float  logs  therein,  and  without  pro- 
viding suitable  slnioee  to  allow  the  logs  to  pass  around  the  dam,  is  a  public 
nuisance:  Oa$Um  v.  Maee,  83  W.  Ya.  14;  25  Am.  St  Rep.  848,  and  note; 
Mumpower  v.  CUg  qfBriiiol,  90  Ya.  161;  44  Am.  St  Rep.  902,  and  note. 

Kxw  Trial — Disregard  ov  Eraomeous  iNsxRuonoN.— If  the  verdid 
is  righti  though  the  instructions  are  wrong,  it  is  no  ground  for  a  new  trial 
that  the  jury  disregarded  erroneous  instructions:  See  monographio  note  to 
tHrokm  T.  DetroU  efA  B.  B.  Co.,  99  Am.  Deo.  129,  on  how  to  obtain  the  giT* 
lag  of  instruotioDs  to  the  jury,  and  to  obtain  the  review  of  errors  in  the 
giving  or  refusing  to  give  instruotioos  on  oertain  pointu  Okkago  dfc  A  A 
0».T.  AmMni  15S  HL  468;  a  Am.  St  Bep.  289. 
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[»  War  YzBoniiA,  299l] 
Noncn— Juj&uDionov— Statutxb— JuDiOLAL  FjtoouiDnrcn.— Ho  wum  on 
be  lawfully  ooademned  unheard;  and  itatntes  will  not  be  eonstraed  to 
anthorize  prooeedinge  affecting  a  man'e  person  or  property  withoak 
notice  to  him. 

JVSOMSNT— JUBISDIOTZOir— KonOB  OV  JiTDIGZAL    FBOGBBDINCMk-^Tho  MH- 

tenoe  of  a  ooart  without  hearing  the  party  or  glTing  him  an  opportonitj 
to  be  heard  is  not  a  jndioial  determination  of  hia  rightly  and  is  not  enti- 
tled to  any  respect  in  any  other  trlbanaL 

Ihsani  Persons— -Jubudiotioii — Nonca. — ^The  appointment  of  a  oom- 
mittee,  by  a  county  conrt,  for  a  person  as  insane,  without  notice  to  him, 
is  void,  even  where  the  statute  does  not  expressly  require  notice.  The 
power  of  the  court  to  act  depends  upon  the  jurisdictional  fact  as  to 
whether  insanity  exists;  and,  though  the  court  has  jurisdiction  of  the 
subject  matter,  insanity,  it  has  no  jurisdiction  orer  the  person  without 
notice  to  him. 

IvflAMi  FBRSoiia— Apfointiuht  OV  GoMMiTTU— Obdbb,  How  Awiotbd 
BT  Wamt  OV  KoTios. — ^The  appointment  of  a  committee  for  an  insane 
person  is  a  summary  proceedings  and  notice  must  appear.  Hence,  where 
the  county  court,  being  a  oourt  of  limited  jurisdiction,  makes  such 
appointment^  it  must  affirmatiTely  appear  not  only  that  it  had  jurisdio- 
tion  of  the  subject  matter,  but  also  over  the  person  by  service  of  pto- 
oess  or  notice. 

biouTOBa,  ADMiNisTRATOBa,  ASJ>  Gi7ABDiAN8  Cahnot  Rxsioy  unlcss  per* 
mitted  to  do  so  by  statute.  The  same  rule  applies  to  a  committee  for 
the  insane,  as  they  are  not  officers. 

JiTDICIAL    SaLBS — ^VOID    DiSD  RbSBBVINO  LlBlf    VOB    UNPAID    PUBOHASB 

MoNXT.  AMD  Its  Etviot. — ^If  the  court  in  a  judicial  sale  of.  land  directs 
the  legal  title  to  pass  on  actual  payment^  or  by  reservation  of  a  lien, 
and  a  deed  is  given  retaining  a  lien  for  deferred  installments  of  purchase 
money,  the  lien  is  not  lost,  and  the  purchaser  does  not  get  the  land  for 
nothings  because  the  deed,  having  no  scroll  or  seal,  is  no  deed,  and  does 
not  pass  the  legal  title.  It  is  not  the  deed  which  creates  the  lien. 
There  is  an  implied  lien  springing  from  the  sale  and  existing  until  the 
legal  title  is  passed  by  deed. 

LnOTATIONS  OV  AOTIONS— LiBN  VOB  UNPAID  PuBOHABB  MONBT  VOB  LaHIK 

The  statute  of  limitations  has  no  application  to  bar  a  lien  for  unpaid 
purchase  money  reserved  in  a  conveyance  of  land.  Though  an  action 
on  a  note  given  for  the  purchase  money  might  be  barred  at  a  penonal 
debt^  yet  the  lien  against  the  particular  land  is  not  barred. 
Ldiitations  OV  AonoRa— Pqbohasb  Pbiob  ov  Lakd— Pbbsuicftidb  ov 
Patmbbt. — ^No  time  bars  the  rights  either  under  the  statute  of  limita- 
tions or  presumption  of  payment^  of  a  vendor  to  recover  unpaid  pur^ 
ehase  money  for  land,  if  he  has  not  parted  with  the  legal  title.  Bven  m 
presumption  of  payment  for  twenty  years  would  not  be  a  pcsitive  bar» 
as  it  might  be  repelled  by  proof  of  the  continued  existanoe  of  the  debt» 

Berkshire  &  Sturgiu^  for  the  appellant. 
Keek  and  Okey  Johnson^  for  the  appellee. 
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'^^  Brannon,  p.  Evan  Morgan  owned  an  interest  In  a 
tract  of  land  in  Monongalia  county.  Omer  B.  Johnson,  as 
his  guardian,  upon  petition  obtained  from  the  circuit  court  of 
that  county  an  order  to  sell  his  ward's  interest  in  the  land, 
and  did  sell  it  to  Elza  S.  Morgan,  who  executed  to  said  guard- 
ian two  notes  for  deferred  installments  of  purchase  money. 
Under  authority  of  the  order  of  sale  a  special  commissioner 
made  to  the  purchaser  a  deed  conveying  said  infant's  interest 
in  the  tract  of  land,  retaining  a  lien  for  said  notes.  After- 
ward, when  said  infant  had  become  of  age,  the  clerk  of  the 
county  court  of  Taylor  county  appointed  Hiel  J.  Evans  com- 
mittee of  said  Evan  Morgan  as  an  insane  person,  and  said 
committee  brought  this  chancery  suit  against  said  Johnson, 
Elsa  L.  Morgan,  and  others,  for  the  purpose  of  charging 
Johnson,  as  guardian  of  said  Evan  Morgan,  with  liability  to 
his  ward  for  the  amount  of  said  notes  made  to  him  by  the 
purchaser  of  said  interest  in  said  land,  because  he  had  been 
chargeable  with  their  collection,  and  to  settle  his  account  as 
guardian,  and  also  to  enforce  the  lien  existing  for  the  notes 
under  said  sale  and  deed  to  the  purchaser,  the  bill  alleging 
that  they  had  not  been  paid. 

The  notes  were  dated  December  8,  1868,  and  this  snit  to 
collect  them  was  brought  in  1887.  By  deed  of  May  30, 1887, 
from  Elza  L.  Morgan,  for  himself  and  as  attorney  in  fact  for 
a  brother  and  coparcener,  to  Thornton  Pickenpaugh  and  a  deed 
of  October,  20,  1887,  from  Minerva  A.  Fleming,  another  co- 
parcener, to  said  Pickenpaugh,  Pickenpaugh  became  owner 
of  the  entire  tract,  including  the  share  of  '^^  said  Evan 
Morgan,  which  had  been  sold  under  said  court  order  and 
purchased  by  Elza  L.  Morgan.  Pickenpaugh  is  a  party  to 
the  cause. 

The  court  entered  a  decree  holding  the  said  interest  in 
said  tract  of  land  liable  for  the  payment  of  said  notes  given 
by  Elza  L.  Morgan  for  said  interest,  and  subjecting  it  to  sale 
in  enforcement  of  said  lien,  and  from  this  decree  Pickenpaugh 
appeals.  Pending  the  suit,  Hiel  J.  Evans  resigned  his  office 
of  committee,  and  Justus  F.  Ross  was  appointed  in  his  place 
by  the  county  court  of  Taylor,  and  the  suit  was  ordered  to 
proceed  in  the  name  of  said  Ross  as  committee  in  place  of 
Evans. 

The  brief  of  appellant's  counsel  in  its  opening  presents 
what  in  its  nature  is  the  first  question  for  us  to  decide,  by 
insisting  that  the  plaintiff  has  no  right  to  recover  in  this  suit 
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or  any  suit.  The  first  reason  given  by  counsel  for  this  con- 
tention is,  that  the  appointment  of  Hiel  J.  Evans  to  be  oom» 
mittee  of  Evan  Morgan  as  an  insane  person  is  void  for  want 
of  notice  to  said  Evan  Morgan.  In  Lance  v.  McCoy^  84  W* 
Ya.  416|  the  opinion  is  expressed  that  such  an  appointment 
by  a  county  court  without  notice,  as  required  by  the  code^ 
chapter  58|  section  84,  is  void.  A  re-examination  of  this 
question  in  this  case  has  confirmed  me  in  the  view  then 
expressed. 

The  question  is  of  importance,  both  because  of  its  frequent 
occurrence  and  of  its  effect  upon  persons  alleged  to  beinsane» 
So  far  as  my  observation  has  gone,  the  practice  has  been,  in 
clerks'  offices  of  the  county  courts  and  in  county  courts,  to 
make  such  appointments  without  such  notice.  It  lies  at  the 
foundation  of  justice  in  all  legal  proceedings  that  the  person 
to  be  affected  have  notice  of  such  proceedings.  As  such  an 
appointment  takes  from  the  person  the  possession  and  con- 
trol of  his  property  and  even  his  freedom  of  person,  and  com- 
mits his  property,  his  person,  his  liberty,  to  another,  stamps 
him  with  the  stigma  of  insanity,  and  degrades  him  in  public 
estimation,  no  more  important  order  touching  a  man  can  be 
made,  short  of  conviction  of  infamous  crime.  Will  it  be 
said,  in  answer  to  this,  that  he  is  insane,  and  that  notice  to 
an  insane  man  will  do  him  no  good?  The  reply  is,  that  his 
insanity  is  the  *^^  very  question  to  be  tried,  and  be  the  only 
party  interested  in  the  issue.  In  many  cases,  if  notice  be 
given  him,  he  will  be  prompt  to  attend  and,  in  person,  be  the 
unanswerable  witness  of  his  sanity.  In  some  cases,  if  notice 
be  not  given  him,  those  interested  in  using  his  property  or 
robbing  him  of  it  will  effectuate  a  corrupt  plan.  Almost  ae 
well  might  we  convict  a  man  of  crime  without  notice. 

There  is  abundant  authority  for  this  position.  Even 
though  the  statute  be  silent  regarding  notice,  as  ours  is  ia 
the  matter  of  appointment  of  committees  by  the  county 
courts,  though  the  statute  providing  for  the  appointment  by 
circuit  court  requires  notice,  yet  the  common  law  steps  in 
and  requires  it:  See  Chase  v.  Haihaway,  14  Mass.  222,  224; 
Hathaway  v.  Clark^  5  Pick.  490;  Hutchins  v.  Johnsorij  12 
Conn.  876;  80  Am.  Dec.  622;  McGurry  v.  Hooper,  12  Ala. 
828;  46  Am.  Dec.  280;  Board,  etc,  v.  Budlong,  61  Barb.  493; 
Eslava  v.  Lepreire,  21  Ala.  504;  56  Am.  Dec.  266;  Dutcher  v. 
fiat,  29  Mo.  271;  77  Am.  Dec.  572;  Buswell  on  Insanity,  sec 
55;  Stafford  v.  Stafford,  1  Martin,  N.  S.,  551.    In  Molton  v. 
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Henderson^  62  Ala.  426,  it  was  held  that  ^  inquisition  of  la- 
uacy  without  personal  notice  to  the  alJeged  non  compos  is  void, 
and  so  is  the  appointment  by  the  probate  court  of  a  guardian 
for  said  lunatic,  and  the  proceedings  by  such  guardian  for 
a  sale  of  lands  belonging  to  said  lunatic.''  A  statute  author- 
ising an  inebriate  to  be  committed  to  a  hospital  on  exparU 
proceeding  was  held  void  by  the  New  York  supreme  courtr 
In  rs  Janes,  80  How.  Pr.  446. 

In  Georgia  the  statute  required  notice  to  three  relatives 
of  the  person  before  appointment  of  a  guardian  over  him  as 
an  insane  person.  Judge  Bleckley  delivering  the  opinion, 
thought  there  ought  to  be  also  notice  to  the  person.  H» 
said:  **  It  is,  to  say  the  least,  doubtful  whether  the  property 
of  an  adult  citizen  can  be  taken  out  of  his  custody  and 
committed  to  guardianship  without  previous  warning  served 
either  upon  him  or  some  person  duly  constituted  by  law  or 
some  legal  tribunal  to  be  notified  in  his  stead:  Morton  v. 
Sim$^  64  Ga.  298.  If  it  was  unreasonable  in  the  opinion  of  a 
Roman  governor  to  send  up  a  prisoner  and  not  signify  withal 
the  crimes  alleged  against  him,  the  law  judges  it  to  be  equally 
so  to  pass  upon  the  dearest  civil  rights  of  the  citisen  without 
first  giving  him  notice  of  his  '^  adversary's  complaint. 
The  truth  is  that  at  the  door  of  every  temple  of  the  law  in 
this  broad  land  stands  justice  with  her  preliminary  require- 
ment  upon  all  administrations:  You  shall  condemn  no  man 
unheard.  The  requirement  is  as  old,  at  least,  as  Magna 
Charta.  It  is  the  most  precious  of  all  the  gifts  of  freedom 
that  no  man  be  disseised  of  his  property  or  deprived  of  his 
liberty  or  in  any  way  injured  nisi  per  legale  judicium  parium 
suortim,  vel  per  legem  ierrm.  It  is  a  principle  of  natural 
justice,  which  courts  are  never  at  liberty  to  dispense  with, 
unless  under  the  mandate  of  positive  law,  that  no  person 
shall  be  condemned  unheard."  He  said  that  in  that  case 
there  was  *'  action,  trial,  and  judgment  in  two  days,  and  no 
previous  notice."  In  our  practice  it  often  occurs  in  ten  min* 
ntes. 

This  practice,  I  say,  as  was  said  by  the  Louisiana  court  in 
Stafford  v.  Stafford^  1  Martin,  N.  S.,  651,  might  put  ''the 
wisest  man  in  the  community  under  the  control  of  a  curator^ 
and  hold  him  up  to  the  world  as  an  adjudged  insane."  Both 
oonstitution  and  statute  confer  this  power  on  the  countj 
oourts  as  a  jurisdiction.  Before  appointing  the  court  must 
determine  whether  or  not  the  fact,  which  alone  gives  it  power 
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to  act,  exists;  that  is,  whether  the  party  is,  in  any  of  the 
phases  or  conditions  of  mind,  to  be  considered  insane  under 
the  statute.  It  must  inquire  into  the  fact,  and,  in  deciding, 
exercise  judgment,  and  of  this  legal  investigation,  all  impor- 
tant to  him,  he  ought  to  have  notice.  He  wants  to  deny  the 
very  basis  of  the  proposed  order — his  insanity.  It  is  an 
important  transaction  to  him.  Shall  he  have  no  notice  of 
it  ?  Am  I  told  that  the  statute  does  not  in  terms  require 
notice  ?  I  answer  as  shown  in  Lance  v.  McCoys  34  W.  Va. 
416,  as  a  circuit  court  cannot  appoint  without  it,  so,  by 
proper  construction  of  the  code,  neither  can  a  county  court. 
I  answer,  further,  that  a  statute  will  not  be  construed  to 
authorize  proceedings  affecting  a  man's  person  or  property 
without  notice.  It  does  not  dispense  with  notice:  Bishop  on 
Written  Laws,  sees.  25,  141;  Chase  y,  Hathaway^  14  Mass. 
222,  224;  Arthur  v.  SiaU,  22  Ala.  61;  Endlich  on  Interpre- 
tation of  Statutes,  sec.  262;  BoonviUe  v.  Ormrod^  26  Mo.  193; 
Wictham  v.  Page,  49  Mo.  526.  Chief  Justice  Marshall  held 
void  a  judgment  of  even  a  court-martial  imposing  fines  on 
militiamen,  because  '^^  without  notice:  Meade  v.  Deputy 
Marshal,  1  Brock.  324  (Fed.  Cas.  No.  9372).  This  statute  is 
one  of  summary  proceeding. 

If  the  case  were  one  of  mere  error  or  irregularity  it  might 
be  said  that  the  order  was  good  against  collateral  attack, 
and  must  be  reversed  by  a  direct  proceeding;  but  the  ques- 
tion is  one  of  jurisdiction — a  want  of  authority  to  make  the 
order  for  want  of  jurisdiction  over  the  person  to  be  affected. 
How  can  his  property  be  affected,  or  title  given  the  com- 
mittee, to  enable  him  to  sue  for  it,  if  the  order  is  void  as  to 
the  person  ?  If  he  is  not  affected  by  the  order,  how  is  his 
property?  If  the  committee  would  restrain  the  person  of  the 
non  compos,  could  he  not  release  himself  by  treating  the  order 
as  void  ?  I  cannot  see  how  an  order  of  a  clerk  fixing  the 
personal  status  of  a  person  without  notice  can  rob  him  of  his 
property,  and  vest  title  in  another  person.  A  tribunal  may 
have  jurisdiction  of  cases  ejusdem  generis  with  the  matter 
involved  in  a  proceeding  before  it,  and  it  may  have  jurisdic- 
tion of  the  particular  matter  involved  in  that  particular  case; 
but  if  it  have  no  jurisdiction  of  the  person  by  service  of  pro- 
cess or  appearance,  if  the  proceeding  is  not  in  rem^  it  cannot 
go  on.  Though  the  Taylor  county  court  has  jurisdiction  to 
appoint  committees  for  insane  persons,  and  though  it  had 
lawful  jurisdiction  to  act  on  the  matter  of  the  appointment 
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of  a  oommittee  in  the  particular  instance  of  Evan  Morgan, 
yet  it  could  not  act  without  notice  to  him,  unless  we  say 
notice  was  not  required  by  law,  which  I  have  above  sought 
to  show  is  not  the  case. 

A  sentence  of  the  court  without  hearing  the  party,  or  giv- 
ing him  an  opportunity  to  be  heard,  is  not  a  judicial  deter- 
mination of  his  rights,  and  is  not  entitled  to  any  respect 
in  any  other  tribunal.  Jurisdiction  is  indispensable  to  the 
validity  of  all  judicial  proceedings.  Jurisdiction  of  the  per- 
son as  well  as  the  subject  matter  are  prerequisites,  and  must 
exist,  before  a  court  can  render  a  valid  judgment  or  decree; 
and,  if  either  of  these  is  wanting,  all  the  proceedings  are 
void.  So  said  the  court  literally  in  Haymond  v.  Camden^  22 
W.  Va.  180,  syll.,  pts.  5,  9.  So  it  has  often  held,  as  shown 
by  Judge  Green  in  the  opinion  in  McCoy  v.  McCoy^  29  W. 
Va.  807.  No  court  has  more  sturdily  •**  held  the  rule  of 
necessity  of  process  or  appearance  than  this  court,  whether 
as  to  proceedings  of  superior  or  inferior  courts.  Must  there 
be  process  before  a  superior  court  can  render  merely  money 
judgment,  and  yet  no  notice  before  a  clerk  can  stamp  a  man 
with  insanity,  and  take  from  him  his  property  and  freedom 
of  person  ?  Cases  may  exist  of  appointment  of  committees 
or  guardian  for  non  compoiei  mentis  without  notice  appearing^ 
in  which  they  were  held  good  against  collateral  attack;  but 
it  will  be  found  that  they  were,  in  courts  of  probate,  held  to 
be  courts  of  general  jurisdiction,  or  where,  after  inquisition^ 
the  party  traversed  the  finding,  or  had  opportunity  to  do  bc 

The  next  question  is:  If,  as  in  this  case,  it  does  not  appear 
from  the  order  of  appointment,  that  such  notice  was  given, 
can  want  of  notice  affect  the  order?  The  county  court  is  a 
court  of  limited  jurisdiction,  not  a  oourt  of  record;  and,  as 
to  such  courts,  the  rule  applies,  that  their  jurisdiction  must 
appearand  will  not  be  presumed;  whereas,  as  to  courts  of 
general  jurisdiction,  their  jurisdiction  will  be  presumed  and 
need  not  affirmatively  appear,  unless  the  want  of  jurisdio- 
tion  does  appear:  Mayer  v.  AdamSf  27  W.  Va.  244;  Davis  v. 
Town  of  Point  Pleasaniy  32  W.  Va.  294;  Wandling  v.  Straw. 
25  W.  Va.  692;  1  Cooley's  Constitutional  Limitations,  406. 
It  is  a  summary  proceeding,  and  notice  must  appear:  Arthur 
V.  State^  22  Ala.  61.  The  county  oourt  being  a  court  of  lim- 
ited jurisdiction,  it  must  appear,  not  only  that  it  had  juris- 
diction as  to  the  subject  matter,  but  also  over  the  person  by 


eerrice  of  procase  or  notice:  Mayer  v.  Adamt,  27  W.  Va.  244; 
2  Black  on  Judgments,  sees.  282, 633. 

When  we  say  there  must  be  jurisdiclion  we  mean  both 
that  the  matter  and  the  person  to  be  aGTected  must  be  within 
the  juriBdiction  of  the  court  by  service  of  notice  upon  bim: 
Cooley'a  Constitutional  Limitations,  403.  I  maintain  that 
fluch  action  as  the  appointment  of  a  committee  for  one  as 
insiine  without  notice  is  so  grave  in  its  effects  upon  his  per^ 
eonal  statue,  his  right  to  vote,  liberty,  and  property,  that  it  ia 
not  ^ua  process  of  law.  tt  violates  the  deSnition  by  Mr, 
Webster  in  the  Dartmouth  College  case,  generally  received 
as  a  proper  one,  of  due  process  of  law,  that  "  it  hears  before 
it  condemns." 

aos  'pjjg  committee  In  this  case  resigned,  and  another  was 
appointed  in  hia  room.  Invested  with  no  authority  he  had 
none  to  resign.  But,  if  he  had  been  regularly  appointed, 
could  he  resign,  and  could  the  county  court  accept  his  rea- 
ignationT  At  ootnmon  law  I  think  noL  An  executor  or 
adminiBtrator,  once  having  taken  hia  office,  cannot  resign  it. 
Schouler  says,  that  if  precedents  can  be  trusted,  they  cannot 
Teeign  unless  under  statute;  "for  the  English  rule  always 
■diecuuntenanced  such  a  practice  as  to  these  and  similar 
fiduciaries";  1  Woenier  on  Administration,  sec.  273;  Schouler 
on  Executors,  sec.  167.  In  Hensloet'  com,  9  Coke,  36  a,  the 
law  is  stated  thus:  "  For  after  the  executors  hare  once 
administered,  and  so  have  taken  upon  them  the  charge  of 
the  executorship,  they  cannot  afterward  refuse."  And  on 
.page  87a  it  stutes  that  the  ordinary  cannot  accept  their 
resignation.  So  held,  also,  in  Wankford  y.  Wank/ord,  1  Salk. 
30S.  So  in  Parten'B  cage,  i  Mod.  213.  So  in  Sitzman  t. 
Pacguette,  13  Wis.  291;  Ford  v.  Travis,  2  Brev.  299,  cited 
with  approval  by  Chief  Justice  Marshall  in  Qriffith  v.  Fratier, 
8  Cranch,  27;  Wathington  v.  Blunt,  8  Ired.  Eq.  253;  Haigood 
y.  Wdt«,  1  Hill  Eq.  59;  Sears  t.  Dillingham,  12  Mass.  358. 
Tn  Flinn  v.  Chase,  4  Denio,  86,  held  that  the  surrogate  had 
no  jurisdiction  to  accept  an  administrator's  resignation  and 
appoint  another.  At  common  law  a  guardian  cannot  resign: 
Schouler's  Domestic  Relations,  426.  Under  our  code,  chapter 
82,  section  7,  a  guardian  may  resign.  I  have  met  with  only 
one  case  (Morgan's  ease,  3  Bland  Ch.  332)  holding  that  a  com- 
mittee may  resign;  hut  there  is  no  opinion  or  authority  cited, 
and  the  facte  are  not  given.  I  conclude  that  without  statute 
leave  a  committee  cannot  resign.    An  act  passed  in  March, 


Aprilf  1894.]  Evans  v.  Johnson.  919 

1891  (Code  1891«  o.  118^  sec.  1),  allows  a  eommiitee  and 
fiduciary  to  resign  on  filing  a  petition  and  proceeding  aa 
therein  directed;  but  this  resignation  was  in  1889.  The  res- 
ignation being  ineffectual,  it  left  Evans  yet  in  office,  and,  the 
office  being  full,  the  appointment  of  Ross  in  his  place  would 
be  void  and  confer  no  authority  on  Ross.  Per  Moncure,  J.|in 
Andrews  v.  Avory,  14  Gratt.  236;  73  Am.  Dec.  355;  Griffith  v. 
Frazier.S  Cranch,  9;  Haye$  v.  Meeksy  20  Cal,  288.  It  is  not 
meant  to  say  that  public  officers  of  government  may  not  resign. 
As  to  them  the  general  rule  is  that  they  may  resign:  Mecham 
on  Public  Offices,  seo.  409;  *^  Edwardi  v.  United  Staiu^ 
103  U.  8.  471.  Evans,  having  no  office,  oould  resign  none; 
and  derivatively  from  him,  as  filling  his  place,  no  power 
vested  in  Ross. 

But  it  maybe  thought  that  the  appointment  of  Ross  ought 
to  be  treated,  not  as  filling  a  vacancy  caused  by  Evans'  resig- 
nation,  but  as  an  original  appointment  If  so,  it  would  be 
subject  to  the  same  objection  for  want  of  notice  as  the  ap* 
pointment  of  Evans. 

What  is  the  consequence  of  neither  Evans  nor  Ross  being 
a  committee?  A  want  of  title  to  prosecute  this  suit.  What 
title  has  either  to  enforce  the  lien,  or  to  the  notes  secured  by 
it?  None.  Evans  could  not  bring  the  suit  It  could  not  be 
ordered  to  proceed  in  the  name  of  his  successor,  Ross,  and 
the  debt  could  not  be  decreed  to  Ross.  Would  a  payment  to 
bim  be  good?  If  the  appointment  be  void  as  to  the  insane 
person,  if  he  could  resist  or  disregard  it,  would  a  sale  or  pay- 
ment under  decree  in  this  case  protect  against  resale  at  the 
demand  of  a  lawfully  appointed  committee,  or  Evan  Morgan 
himself?  Ought  the  court  to  impose  these  dangers  on  the 
late  guardian,  the  purchaser,  and  his  alienee,  Pickenpaugh? 

The  defense  was  made  that  there  is  no  lien  for  unpaid  pur- 
chase  money,  because  the  deed  reserving  it  has  no  seal.  The 
order  giving  the  guardian  authority  to  sell  the  land  of  the 
infant  provided  that,  either  on  payment  of  purchase  money^ 
or  earlier  by  retaining  a  lien  for  it.  Hough,  as  special  commis- 
sioner should  convey  the  land  to  the  purchaser.  As  there  is 
no  scroll  or  seal  to  the  deed,  we  must  say  it  is  not  a  deed  and 
does  not  pass  legal  title,  but  does  the  purchaner  get  the  land 
for  nothing?  Is  there  no  lien?  Viewing  the  said  paper 
alone,  if  it  is  effective  to  pass  any  interest  in  the  land,  it  is 
effective  equally  so  to  reserve  a  lien  on  that  interest  If  we 
treat  it  as  a  contract  to  convey  passing  equitable  title,  of 


oourse  there  is  a  lien,  as  a  rendor  has  a  lien  for  purchase 
money  as  long  as  he  retains  Utle:  Yancey  v.  Mauck,  15  Gratt 
800,  and  citations.  If  another  deed  were  made,  a  lien  could 
be  reserved  in  it,  for  without  reserving  right  in  a  rale  of 
realty  to  reserve  a  lien  in  the  final  deed  of  conveyance  that 
right  exists:  Findley  w.  Armslvong,  23  W.  Va.  113.  The  Ten- 
der can  never  be  oompelled  to  part  with  ""^  the  legal  title 
without  payment  or  security.  It  seems  to  be  thought  in  this 
case  that  it  is  the  deed  .which  creates  the  lien,  and,  as  the 
paper  is  not  a  deed,  it  creates  no  lien;  bnt  there  is  an  implied 
lien  springing  from  the  sale  existing  antil  the  legal  title  is 
passed  by  deed,  and  that  deed  reserving  it  only  reserves  an 
already  existing  antecedent  lien  and  does  not  originate  it. 
That  paper,  so  far  as  it  might  he  deemed  necessary  to  look 
to  it,  is  competent  to  preserve  that  lien.  But  the  sale  under 
the  decree  was  attended  with  a  lien.  The  court  only  directed 
the  legal  title  to  pass  on  aotaal  payment  or  by  reservation  of 
a  lien.  The  title  has  not  passed  to  the  purchaser,  Elza  L. 
Morgan,  and  the  lien  exists.  The  commiesioner  could  not 
convey  free  of  lien.  Fickenpaugb  took  it,  of  course,  subject 
to  the  lien,  because  be  took  only  what  his  vendor,  Elsa  L. 
Morgan,  had — an  equitable,  inchoate  title;  and,  also,  because 
he  ia  affected  with  notice  of  encumbrance  on  the  face  of  the 
papers,  under  which  Morgan  derived  title,  and  both  decree 
and  the  defective  deed  told  of  the  lien.  If,  as  suggested  in 
the  brief,  it  be  viewed  as  a  private  sale  by  one  guardian,  tbe 
same  principle  would  apply;  the  lien  would  exist 

Time  Is  relied  on  to  defeat  the  debt.  In  no  view  can  this 
position  prevail.  Viewed  as  a  case  where  the  legal  title  has 
not  passed  to  the  vendee,  as  it  is  to  be  viewed,  the  statute  of 
limitations  has  no  application:  Hopkina  v.  Cockerell,  2  Qratt. 
88;  Sanna  v.  Wilson,  3  Gratt.  243;  46  Am.  Dec.  190.  Tbe  stat- 
ute has  no  application  to  a  lien  reserved  in  a  deed  passing  legal 
title:  HuU  v.  3ull,  S5  W.  Va.  165,  165;  29  Am.  St.  Rep.  800; 
Barton's  Chancery  Practice,  111,  note  5.  Though  the  note 
given  for  purchase  money  be  barred  as  a  personal  debt,  yet  the 
lien  remains  unaffected  by  the  statute  operations  against  the 
land :  Coles  v.  Withert,  83  Gratt.  194.  The  sUtute,  perhaps,  is 
not  intended  to  be  specifictilly  relied  upon,  but  laches  and 
etalenees  of  demand  are.  This  defense  cannot  be  maintained. 
n..^  ^»»^  r..ii   A^^  n«»»»k>- a   istto  tk..  ..ii.»  n»»A^k»  o 
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not  elapsed.  Besides,  that  is  not  a  positive  bar,  but  only  a 
presumption  which  may  be  repelled  by  proof  of  the  contin- 
ued existence  of  the  debt  '^  The  paper  signed  by  Elza 
L.  Morgan  July  fi^  1880,  admits  both  notes  to  be  then  un- 
paid. 

As  to  the  release  dated  July  6,  1880,  by  the  mother  and 
brothers  of  Evan  Morgan,  it  is  contended  for  by  Pickenpaugh 
that  it  precluded  a  recovery  of  said  debt.  It  recites  the  sale; 
that  Omer  Johnson  had  as  guardian  never  collected  the  two 
purchase-money  notes  of  Elza  L.  Morgan;  that  recovery  was 
barred  as  to  the  surety  in  them;  that  said  guardian  was  not 
at  fault  for  not  collecting  them,  as  his  omission  arose  out  of 
an  agreement  between  the  brothers  and  mother  of  Evan 
Morgan  that  Elza  L.  Morgan  should  keep  Evan  when  re- 
quired, and  have  enough  of  the  notes  applied  to  reimburse 
him;  and  that  to  indemnify  and  save  harmless  the  late  guard- 
ian, Johnson,  said  mother  and  brothers  released  him  from 
all  liability  as  guardian,  and  on  account  of  such  sale  and 
delay  of  collection,  unless  he  should  collect  said  notes.  Now 
the  whole  purpose  of  this  instrument  was  to  release  the  guard- 
ian, not  Elza  L.  Morgan.  Instead  of  releasing  him  it  closed 
with  a  proviso  looking  to  the  probability  of  the  collection  of 
valid  notes.  As  to  any  agreement  between  the  mother  and 
brothers  of  Evan  Morgan,  how  could  it  release  a  debt  due 
him?  Who  gave  them  power  to  stay  the  enforcement  of  the 
debt?  The  fact  that  they  would  be  distributees  in  the  event 
of  Evan  Morgan's  death  gave  them  no  vested  interest  what- 
ever to  sell,  release,  or  in  any  manner  to  affect  the  debt  The 
mother  of  Evan  Morgan  has  kept  him,  not  Elza  L.  Morgan. 
It  is  claimed  he  paid  her  some  money  for  keeping  him.  She 
positively  denies  it  on  oath.  Why  -did  not  Elza  Morgan  give 
evidence  of  it?  A  witness  states  a  circumstance — a  mere 
circumstance — tending  slightly  to  show  the  probability  that 
he  made  a  payment;  but  it  is  inconclusive,  very  weak  in 
effect  The  amount  is  not  shown.  He  must  make  it  certain.  ^ 
No  payment  of  the  debt  by  Elza  L.  Morgan  by  paying  Mrs. 
Morgan  for  keeping  Evan  or  otherwise  is  shown. 

The  argument  that  the  fact  that  there  is  an  adequate  rem- 
edy by  suit  on  the  guardian's  bond,  forbidding  a  chancery 
suit,  is  without  force.  Equity  is  the  proper  forum  in  which 
to  enforce  the  liens,  and  it  is  proper  to  enforce  that  '^®  lien 
to  collect  the  debt  before  going  on  the  guardian  to  make  good 
the  debt    There  stands  the  land  for  the  debt    The  ultimate 


TOflponsibilitj  rests  on  Biza  L.  Moi^an  and  tbe  land;  and  no 
court  of  jnatice  would  lodge  the  liability  in  the  first  instano* 
oa  tba  guarditin,  Jolmson,  nnd  exonerate  Uie  iRnd  at  the 
instance  of  Elza  L.  Morgan,  the  debtor,  who  ngrced  to  pay 
Johnson  and  never  paid  him,  or  at  Pickenpaugh's  instance, 
clniming  under  Elza  L.  Morgan,  even  without  the  existence 
of  said  paper  releasing  Johnson,  which  paper  Elza  L.  Moi^ 
gan  executed;  and,  more  surely  yet,  no  court  would  do  ao  in 
Tiew  of  that  release.  With  what  justice  oan  he,  or  one  claim- 
Eng  under  him,  ask  that  the  liability  at  the  first  step  be  sad- 
dled on  Johnson?  To  do  so  would  be  iuequitable  and  agunst 
the  contract  of  the  parties. 

It  is  suggested,  if  I  am  not  in  error  as  to  the  brief  of  coun- 
sel,  that  there  is  no  privity  between  tbe  plaintiff  and  Elza 
L.  Morgan  and  Pickenpaugh,  as  the  notes  were  made  to  John* 
son  as  guardian.  If  it  is  meant  to  say  that,  because  the 
notes  were  made  to  Johnson,  a  lawful  committee  of  Bvan 
Morgan  cannot  sue  on  them,  I  cannot  concur  in  that  view. 
When  the  guardianship  ended  upon  the  majority  of  Evan 
Morgan  he  was  entitled  to  the  debt,  and,  even  if  we  could 
say  that  the  legal  title  to  the  debt  under  tbe  notes  was  in 
Johnson,  which  I  doubt,  but  have  not  examined  the  question, 
because  it  is  immaterial,  I  am  very  sure  that  a  court  of  equity 
would  entertain  a  suit  by  a  lawful  committee,  and,  having 
Johnson  and  other  proper  parties  before  it,  would  decree  the 
debt  into  tbe  bands  of  the  committee. 

Tlie  decree  is  reversed  and  bill  dismissed  without  preju- 
dice to  any  other  suit  by  Evan  Morgan  or  any  lawful  com- 
mittee. No  prejudice  against  the  collection  of  tbe  debt  shall 
resott  from  tliis  decision.      __^ 

DiKT,  J.,  dinented  from  the  nwjaritr  opinion  wfuuit  datarroinwthat 
ft  ooaoadad  idiot  miut  hftve  notioa  iMtfore  tho  clerk  of  tbe  oouuty  court  can 
appoint*  eominitteo  (or  bim.  In  nuikiog  a  diatiaotion  batwMa  oaaeaof 
known  idiooy  nnd  those  of  (napeotad  inaanitf ,  and  in  afaowing  the  fatility 
•of  aerviDg  uotiiie  in  oaaea  of  known  idioo;,  hia  honor  (aid;  "  Evan  Morgan 
ia  eonoeded  in  thia  eaae  to  Im  ■  hcl^ilsia  idiot  from  hia  birth,  oevar  having 
been  able  to  bear,  apoak,  or  take  oare  of  bimsslf.  Tbiaia  nadBDiabla.  Soch 
being  bia  ondiapntad  atate,  a  committee  wu  appointed  for  him  bj  ths  clerk 
of  tbe  oonntj  eoart  of  Taylor  conaty  at  the  initanoe  of  those  having  bim  in 
ohMgo.  Thia  appointment  ii  held  void  beoanae  the  order  o(  the  elerk  does 
not  ahow  that  the  idiot  hod  been  aervsd  with  notioe.  Why  give  him  noticet 
Hia  capacity  waa  leu  than  a  child'a  three  monthi  old,  yet  the  court  would 
hardly  bold  that  a  child  of  auoh  an  age  moat  have  notice  bcFore  a  guardian 
eonld  be  appointed  for  ib  A  dumb  brnto  haa  mora  intelligeuue,  and  a 
BoUce  aerved  on  auch  would  be  just  ««  effectivth    The  court  auawen,  'S« 
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that,  in  cam  he  is  not  an  idiot  or  his  aanity  Is  In  qnestioDy  he  may  defend 
himself. ' 

**  In  oases  of  donbtfol  aanity  or  insanity  the  clerk  has  no  jurisdiction,  and 
an  order  appointiug  a  committee  made  by  him  with  or  without  notice 
would  be  a  nullity  Just  as  if  he  should  appoint  a  guardian  for  an  adniti 
The  jurisdiction  in  cases  of  suspected  insanity  is  conferred  exclusively  oq 
justices  and  the  circuit  courts  by  sections  9,  33-35,  of  chapter  58,  of  the 
code,  and  there  is  no  statutory  enactment  conferring  such  jurisdiction  on 
coanty  oourts  or  their  clerks.  The  clerk  acts  merely  in  a  ministerial 
oapactty  in  appointing  a  committee  for  a  known  idiot,  and  therefore  a 
notice  is  neither  required  nor  would  it  be  other  than  useless.  An  idiot 
needs  no  adjudication  to  establish  the  fact,  but  he  is  so  by  nature,  known 
and  recognised  by  all  men;  and,  whenever  notice  is  necessary,  the  clerk  is 
without  jurisdiction,  and  his  proceedings  are  void,  as  in  such  a  case  the  sub* 
jeot  of  the  notice  would  not  be  an  idiot* 

"It  is  true  that  this  court  in  the  case  of  Lanee  ▼.  MeCog^  84  W*  Va.  416^ 
under  a  misconception  of  the  jurisdiction  of  the  county  court  and  finding  a 
supposed  hiatus  in  the  law,  proceeded  to  legislate,  at  least  impliedly,  in 
favor  of  the  jurisdiction  of  said  court  in  cases  of  suspected  insanity,  and 
enacted,  by  a  kind  of  parity  of  reasoning,  that  the  county  court  should  not 
appoint  a  oommittee  without  first  giving  five  days'  notice  to  the  suspected; 
and  now,  by  this  decision,  the  provisions  of  this  enactment  are  extended  to 
include  well-known  idiots  as  well  as  suspected  lunatics,  not,  however,  for 
the  purpose  in  its  result  of  protecting  the  idiot  or  his  estate,  but  to  allow 
the  appellant  to  escape  his  liability  temporarily  with  the  sure  promise  of 
bringing  him  to  certain  justice  later  on.  The  justification  of  this  exercise 
of  legislative  functions  is  section  24^  article  8,  of  the  constitution,  to  wit: 
'They  shall  have  jurisdiction  in  all  matters  of  probate,  the  appointment  and 
qualification  of  personal  representatives,  guardians,  oommittees,  and  cura- 
tors.' And  this  is  construed,  without  legislative  enactment^  to  induds 
authority  to  examine  into  cases  of  suspected  insanity.  The  legislature  did 
not  so  consider  it,  and  hence  it  conferred  exclusive  power  in  such  cases  in 
the  justices,  and  the  circuit  courts.  If  it  had  deemed  it  wise  or  necessary 
to  do  so  it  would  have  conferred  this  power  on  the  county  courts  by  legis- 
lative enactment  as  it  was  formerly  under  the  laws  of  Virginia,  bat  never 
has  been  the  law  of  this  state  except  by  judicial  construction  as  aforesaid 
directly  in  contravention  of  the  will  of  the  legislature.  To  my  mind  such 
decisions  as  these  are  an  unjustifiable  and  vnnecessary  usurpation  of  legis- 
lative powers  on  the  part  of  this  court." 

Notwithstanding  what  the  learned  dissenting  judge  said  with  respect  to 
the  uselessness  of  serving  notice  on  a  known  idiot,  it  is  not  entirely  dear 
why  notice  should  not  be  served  in  such  a  case.  In  fact,  if  we  apply  the 
fundamental  principles  of  the  law  and  of  personal  rights  to  the  question,  we 
see  no  escape  from  the  proposition  that  notice  should  be  served  in  such  a 
case.  It  is  hardly  satisfactory  to  say  that  the  notice  would  not  be  under- 
stood, and  would,  therefore,  be  useless,  upon  the  ground  that  the  law  does 
not  require  idle  acts  to  be  performed.  This  predeterniinen  the  whole  mat- 
ter. Rules  of  law  are  supposed  to  be  uniform,  and  to  operate  upon  all  alike 
where  personal  rights  are  involved.  There  is  no  law  which  takes  away  or 
detracts  from  the  personal  rights  of  a  known  idiot,  and  he,  like  all  others, 
would  apparently  be  entitled  to  notice  of  any  judicial  proceeding  against 
hink  Every  person  is  presumed  to  be  sane  until  the  contrary  appears,  and 
oourts  are  not  interested  in  the  consequences  of  enforcing  the  law,  or  as  to 
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Iha  penonal  effect  on  the  indiWdaal  of  serring  process  or  notice  of  judicial 
proceedings  upon  him.  Courts  oan  act  only  in  a  judicial  way.  They  can* 
not  take  judicial  notice  of  insanity  or  of  any  other  fact  except  in  some  jndi« 
eial  proceeding  before  them.  At  a  matter  of  fact,  a  person  may  be  a  known 
idiot^  but  the  court  cannot  judicially  know  it  until  the  question  is  before  it 
In  a  judicial  way,  and  the  only  way  known  to  onr  laws  of  acquiring  power 
to  act  where  jurisdiction  of  the  person  is  required  is  by  serTice  of  process  or 
notice.  If  process  or  notioe  is*  in  fact,  served  upon  an  insane  person,  no 
harm  is  done,  and,  if  the  one  upon  whom  process  or  notioe  is  served  is  not 
insane^  nothing  more  Is  done  than  what  the  party  is  l^ally  entitled  to  have 
done.  The  issue  in  the  whole  controversy  is  insanity,  and  the  oourt  oannot 
predetermine  Ik 

Insanx  pRRSoNS^Noncs  ov  Judicial  PROCBBDivo8—1>in  Progssb  ov 
Law. — ^No  man  should  be  condemned  without  having  an  opportunity  to 
defend  himself.  He  should  be  personally  served  with  notice  of  judicial 
proceedings  against  him:  Note  to  City  of  Grand  Hapids  v.  Powen,  28  Am. 
8t.  Rep.  293;  and  haTe  the  benefit  of  the  due  course  of  legal  proceedings. 
In  other  words,  it  is  a  constitutional  guaranty  that  he  shall  not  be  deprived 
of  "life,  liberty,  or  property**  without  "due  process  of  law**:  See  mono- 
graphio  note  to  State  v.  BUUnga,  43  Am.  St.  Rep.  631-541,  on  dne  procoM 
of  law  aa  applied  to  insane  persons,  showing  that  no  adjudication  of  a  coort 
in  such  cases  is  supported  by  due  process  of  law  if  rendered  without  juris- 
diction  of  the  subject  matter  and  notice  to  the  party,  and  that  the  question 
«f  sanity  is  the  very  one  to  be  adjudicated,  and,  therefore,  jnrisdiotionaL 

BmoNATiONS.— Officers  may  resign:  See  monographio  note  to  People  ¥• 
WUUame,  86  Am.  St  Rep.  623-^27.  But  a  trustee  who  accepts  oannot 
lenonnM  (J7om  t.  Barclay^  18  Pa.  St.  179;  66  Am.  Dec  616)  without  the 
consent  of  the  etatui  que  trud  or  the  direction  of  the  oourt:  Shepherd  ▼• 
McSherSf  4  Johns.  Ch.  136;  8  Am.  Dec.  561.  An  executor  or  administrator 
cannot  resign  except  so  far  as  permitted  to  do  so  by  statute:  Haynee  ▼.  Medte^ 
10  OaL  110;  70  Am.  Deo.  703,  and  note. 

Vbhdob  AMD  Pa&OHAflBB— Lijur— Dbid.— ^  Tendor'a  lien  need  not  bn 
reserved  in  the  deed  to  land.  In  the  absenoe  of  any  thing  showing  an 
Intention  to  waive  it^  snch  a  lien  is  always  implied.  And  a  lien  for  pnr« 
chase  money  exists  between  a  vendor  and  purchaser,  even  though  it  is  not 
apparent  from  the  deed  that  some  or  all  of  the  pnrchaaa  money  remains 
unpaid:  Note  to  BeU  ▼.  Pelt,  14  Am.  St.  Rep.  61. 

LouTATioiffs  ov  AonoNS— Lnir  von  PimoBAfli  MoMir.^The  statnte  ei 
limitations  does  not  mn  against  a  lien  for  purchase  money  of  land  resarred 
inndeed:  HuUv.  Hull,  35  W.  Vn.  155;  29  Am.  St  Rep.  800. 

Patment.— Prbsumftiom,  after  the  lapse  of  twenty  years,  that  a  debt  haa 
been  paid  Is  a  dispntable  one:  Barter  t.  Jmiee,  62  N.  H.  497;  IS  Aul  8t 
Rep.  686;  and  monographio  note  to  Aleion  ▼.  Hawkme,  18  Am.  St  Rep^ 
879-888^  discnssing  the  presumption  of  payment  from  lapse  of  timsi. 
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pp  West  Virginia,  472.] 

OOUITTT— LlABILTTT  OV    VOR  ACCIDENT    GaUSSD    BT    FltUillTENKD   ANIMAL 

AT  DKrEOTiYE  APPROACH  TO  Bridos. — A  couuty  id  answerable  to  a 
person  who  was  driving  up  the  approach  of  a  public  bridge,  when  his 
horse  suddenly  beoame  frightened  at  a  pile  of  large  rock  beside  the  road* 
way^  and  began  to  turn  round,  and,  before  he  oonld  arise  to  his  feet  or 
do  any  thing  to  oontrol  the  horse,  it  backed  over  the  unprotected  wall 
of  the  approach,  falling  upon  and  destroying  the  baggy,  and  inflictiiig 
personal  injury  on  the  driver,  if  the  aoddent  would  not  have  happened 
had  a  suitable  railing  been  placed  along  the  approach. 

W.  T.  lee  and  C.  F.  Teier^  for  the  appellant 
V.  Woodif  for  the  appellee. 

A7S  jy^jsn,  J.  The  plaintiff  in  this  case  obtained  a  judg* 
ment  against  the  defendant  in  the  circuit  court  of  Barbour 
county  for  the  sum  of  one  hundred  and  twenty-five  dollars, 
for  injuries  alleged  to  have  been  occasioned  by  the  negligence 
of  the  defendant  The  facts  in  the  case  are  as  follows,  to 
wit:  About  8  o'clock  p.  M.,  on  a  very  dark  night,  the  first 
Sunday  in  August,  1890,  the  plaintiff  was  driving  up  the 
approach  of  a  county  bridge  at  the  town  of  Philippi  in  the 
county  of  Barbour,  when  his  horse  became  suddenly  fright- 
ened at  a  pile  of  large  rock  lying  beside  the  roadway,  and 
began  to  turn  around,  and,  before  plaintiff  could  arise  to  his 
feet  or  do  any  thing  to  control  it,  backed  over  the  unprotected 
wall  of  the  approach  to  the  bridge,  throwing  plaintiff  out,  and 
falling  upon  and  destroying  the  buggy.  If  a  suitable  railing 
had  been  placed  along  the  approach  the  accident  would  not 
have  happened.  The  horse  was  spirited  but  not  vicious,  and, 
as  the  evidence  appears  to  indicate,  the  whole  matter  was 
almost  an  instantaneous  occurrence,  there  being  not  sufiBcieni 
time  between  the  fright  of  the  horse  and  the  accident  to  en- 
able the  plaintiff,  a  man  of  ordinary  prudence,  to  regain  con- 
trol of  his  horse. 

The  only  question  presented  is  the  liability  of  the  defend- 
ant for  the  damages  sustained  by  the  plaintiff.  In  the  case 
of  Smith  V-  Cotrnty  Court,  33  W.  Va.  713,  this  court  held  that 
the  county  was  not  liable  for  injuries  sustained  by  reason  of 
a  horse,  frightened  at  two  calves,  backing  a  buggy  over  the 
side  of  a  narrow  road,  as  the  accident  was  not  occasioned  by 
a  failure  to  keep  the  road  in  proper  repair,  but  the  unman- 
ageableness  of  the  horse,  which  was  caused  by  the  sudden 


appearance  of  the  calves,  and  by  the  uDBkillfuliieu  of  the 
driver. 

The  BQpreme  coort  of  MaBaaohnaetts,  In  the  case  of  TUtu 
T.  NoTthbridge,  87  Mass.  266,  98  Am.  Deo.  01,  saya:  '*Wben 
s  horse,  by  reason  of  fright,  disease,  or  vioIouEnaas,  becomes 
•ctoally  anoontrollable,  so  that  his  driver  osanot  stop  him, 
or  direct  bis  couree,  or  exercise  or  regain  control  over  hia 
movements,  and  in  this  condition  comes  on  a  defect  in  the 
highway,  or  upon  a  place  which  ie  defective  for  want  of  m 
railing,  ***  by  which  an  injury  is  occasioned,  the  town  ie 
not  liable  for  the  injury,  nnleas  it  appear  that  it  would  have 
occurred  if  the  horse  had  not  been  so  uncontrollable.  But  a 
horse  is  not  to  be  considered  uncontrollable  that  merely  shies 
or  starts,  or  is  momentarily  not  oontrolled  by  the  driver," 

The  same  court  in  the  case  of  Palmer  v.  Andover,  2  Cush. 
608:  "It  is  the  ordinary  course  of  events,  and  consistent 
with  a  reasonable  degree  of  prudence  on  the  part  of  the  trav- 
eler, that  accidents  will  occur;  horses  may  be  frightened;  the 
harness  may  break;  a  bolt  or  screw  may  be  dropped.  To 
guard  against  such  accidents  the  law  requires  suitable  rail- 
ings and  barriers,  a  proper  width  to  the  road,  and  whatever 
may  be  reasonably  required  for  the  safety  of  the  traveler." 
The  law  is  also  stated  as  follows,  to  wit:  "  Where  the  injury 
la  the  combined  result  of  an  accident  and  a  defect  in  the 
highway,  and  would  not  have  happened  but  for  the  defect, 
the  town  is  liable":  Palfoer  v.  Andover,  2  Cush.  608;  Kelity  v. 
Olimr,  16  Vt.  708;  Davis  v.  Dudley,  4  Allen,  557. 

From  these  authorities  the  proposition  is  deduced  that,  if 
sufficient  time  elapses  between  the  fright  of  the  horse  and 
the  accident  to  permit  the  driver,  being  a  man  of  ordinary 
prudence,  to  make  a  proper  effort  to  regain  control  of  the 
frightened  animal,  even  though  he  should  fail,  the  oounty 
would  not  be  liable  for  its  negligence,  as  the  injury  must  be 
attributed  to  the  vicionsness  of  the  horse  ratiier  than  to  the 
defect  in  the  highway.  But  if  no  such  time  intervenes,  but 
the  fright  and  accident  are  concurrent  events,  then  the  oounty 
would  be  liable;  for  the  very  purpose  of  the  law  in  requiring 
dangerous  approaches  to  bridges  to  be  protected  by  a  Buffi> 
cient  railing  is  to  guard  against  just  Buch  accidents,  rendered 
unavoidable  by  reason  of  their  suddennesB. 

In  this  case  it  is  not  made  to  appear  whether  any  time 
intervened  between  the  fright  of  the  horse  and  the  acci- 
dent;  but  it  appears  to  be  conceded  that  they  were  boUi 
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almost  rimultaneous  ocourrenoef.  Before  he  was  able  to 
make  any  effort  to  control  the  horse  the  driver,  buggy,  and 
horse  had  gone  over  the  wall  of  the  approach  to  the  bridge. 
Neither  want  of  due  care  in  the  circumstances  can  be  im- 
puted ^^*  to  the  driver,  nor  viciousnees  to  the  horse.  It  is 
true  that  the  accident  would  not  have  occurred,  if  the  horse 
had  not  become  frightened;  neither  would  the  fright  of  the 
horse  have  occasioned  the  accident  if  the  legal  guard-rail 
had  been  there  to  prevent  it  The  plaintiff  was  not  guilty  of 
contributory  negligence  in  attempting  to  cross  the  bridge 
after  night  It  was  open  for  travel,  and  he  had  the  right  to 
presume,  in  the  absence  of  knowledge  to  the  contrary,  that 
the  county  had  discharged  its  duty  and  made  it  safe  for 
travelers,  even  on  a  dark  night  The  best  of  horses  will 
become  suddenly  firightened,  and  no  human  foresight  oan 
foresee  and  guard  entirely  against  such  fright;  but  danger- 
ous bridge  approaches  can  and  should  be  protected  by  suiU 
able  railings. 

From  the  certificate  of  facts  as  ascertained  by  the  judge 
of  the  circuit  court,  who  visited  and  viewed  the  place  of  the 
accident,  we  are  unable  to  say  that  his  conclusion  and  judg- 
ment are  wrong  in  the  light  of  the  foregoing  decisions;  and 
therefore  the  judgment  is  affirmed. 


OouNTus— LiABiUTT  iOB  Dbfbotivb  BanMis— PROXiMATa  Oausb— 
Frigrtknbd  Horses. — A  oonnty  is  not  liable  for  in  janes  oansed  by  a  defeot- 
ire  bridge,  in  the  absenoe  of  a  statnte  creating  snoh  liability,  eitlier  ex- 
pressly or  by  necessary  implication:  Heigel  ▼.  WiehUa  County,  84  Tex.  892; 
31  Am.  St.  Bep.  63.  A  hole  under  the  end  of  a  bridge  does  not  render  a 
coQDty  liable  for  injnry  reoeired  by  the  drirer  of  a  buggy,  when  his  horse, 
becoming  frightened  after  stepping  with  his  forefeet  upon  the  bridge,  backs 
and  turns  the  buggy  over,  thus  throwing  the  driver  violently  down  an 
embankment,  in  the  absenoe  of  any  evidence,  except  the  opinion  of  ths 
party  injured,  that  the  fright  of  the  horse  was  caused  by  the  hole  nnder 
the  bridge:  Maaom  v.  Chmnt^  qf  Spartanburg^  40  S.  a  390;  42  Am.  St  Rep. 
887,  and  note.  While  oonnties  are  bound  to  so  maintain  their  bridges  that 
they  may  be  safely  used  by  persons  traveling  on  the  highways,  they  are  not 
bound  to  so  maintain  them  as  that  horses  will  not  take  fright  at  them:  See 
monographic  note  to  Mane  v.  Towm  qfRkhnumd,  98  Am.  Deo.  809,  treating 
of  the  liability  of  cities  and  towns  for  injuries  oaused  by  horses  becoming 
frightened  at  objects  in  streets  and  highways.  Where  objects  ordinarily  cal- 
onlated  to  frighten  road*worthy  horses  are  placed  and  suffered  to  remain  in 
the  public  highway  they  are  regarded  as  defects  in  the  road,  and  the  pnb- 
Uc  authorities,  after  due  notice,  are  liable  for  injuries  caused  thereby:  Nordk 
Manheim  Townthip  v.  AmM,  119  Pa.  St.  880;  4  Am.  St  Rep.  690.  But,  to 
render  such  authorities  liable,  the  defect  must  have  been  the  sole  and 
efficient  cause  of  the  injnry:  Scha^er  v.  Jackum  3^.,  160  Pk.  St  146;  30 
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Am.  St.  Rep.  792.  Where  ma.  acoident  is  prodaced  by  two  causes  not  cob- 
earrent,  one  of  them  most  be  the  proximate  and  the  other  the  remote  canse, 
and  the  Uw  will  regard  the  proximate  as  the  efficient  and  responsible  causey 
disregarding  the  remote  oaoset  Herr  T.  OU^  qf  Ltbamm,  148  Pa.  St  S% 
U  Am.  St.  Bep.  OOS. 


Gill  v.  Stata 


IP  Wvr  VDteniXA*  479.] 
BuuuTiov  fOB  A  FiNi  Should  Run  Agaiivst  Lane^  Uoosi^  ahb  Grattj 
A  JUDOMBMT  FOB  A  FiMB  18  A  Dbbt,  and  enforceable  by  exeontum. 
Judgment. — Awabd  of  Exboution  n  not  an  integral  part  of  a  Judgment. 
Statutes  in  Pari  Matebia — Ck>N8TRU(7rioN. — Two  sections  of  different 

statutes,  both  relating  to  remedy  by  execntion  on  state  recoveries,  are 

to  be  construed  together  as  in  pari  maUria. 
Habribd  Women— Exboution— Sepabate  Bstatb.— A  state's  fieri  faeias 

upon  a  jadgment  for  a  fine  against  a  married  woman  may  be  Itfied 

upon  her  separate  estate,  personal  or  reaL 
Mabbibd  Women— Tobtb.— a  married  woman  is  liable  for  her  torl^  and, 

having  property,  it  is  subject  to  execution  to  satisfy  a  judgment  eatab- 

Ushing  such  liability. 
Judgment— Execution. — When  a  judgment  is  valid  against  a  defendant 

an  execution  upon  it^  unless  expressly  forbidden  by  statute^  auwt  bn 

equally  valid. 

John  Basselj  for  the  appellant. 

T.  8.  Reiley^  cUtomey  general^  for  the  state. 

^'*  Brannon,  p.  Eleven  writs  of  fieri  facias  were  issued 
firora  the  circuit  court  of* Harrison  county  in  favor  of  the 
state  against  Mrs.  Thomas  Gill  upon  judgments  against  her 
for  fines  imposed  for  misdemeanors;  and  she  made  a  motion 
to  quash  the  same  and  levies  of  them,  which  being  overruled, 
she  has  brought  the  case  here. 

Her  ground  for  quashing  the  writs  of  fieri  facias  is,  that 
upon  their  face  they  require  the  fines  and  costs  to  be  levied 
^^  on  the  goods,  chattels,  and  real  estate,  and  she  says  that 
an  execution  for  a  fine  cannot  be  levied  out  of  real  estate. 
Is  this  so?  At  common  law  an  execution  for  a  debt  or  lia* 
bility  of  a  private  person  to  another  could  not  be  levied  of 
realty,  but  one  in  favor  of  the  king  or  state  could  be:  Opin- 
ion in  Leake  v.  Ferguson^  2  Gratt  434;  Freeman  on  Execu- 
tions, sec.  172;  Jones  v.  JoneSy  1  Bland,  443;  18  Am.  Deo.  827. 
Our  code,  in  chapter  85,  section  5,  expressly  enacts  or  con- 
tinues this  common-law  prerogative  of  the  state  by  providing 
that  *'in  a  writ  of  fieri  facias  upon  a  judgment  or  decree 
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against  any  person  indebted  or  liable  to  the  state,**  tbe  com* 
mand  shall  be  to  levy  the  money  out  of  the  **  goods,  ehattels, 
and  real  estate"  of  the  defendant. 

It  is  oontended  that  this  provision  applies,  not  to  fines 
imposed  for  criminal  or  penal  offenses,  but  to  debts  or  some 
mere  money  liability;  that  it  is  found  in  a  chapter  of  the 
code,  whose  very  title  imports  such  debt  or  money  liability, 
not  money  penalty  imposed  for  crime,  the  title  of  the  chapter 
being  '*  Of  the  Recovery  of  Claims  Due  the  State,''  and  that 
the  chapter  provides  motions  and  actions  as  means  of  recov- 
ery of  the  claims  here  meant,  *' processes"  not  meaning  the 
recovery  of  fines  by  indictment;  and  that  the  words  in  sec- 
tion 5,  *'  indebted  or  liable  to  the  state,"  must  be  given  the 
same  meaning  as  in  section  8,  which  provides,  that  *Hhe 
action  or  motion  at  law  may  be  against  any  person  indebted 
or  liable  in  any  way  whatever  to  the  state." 

These  considerations  have  force,  but  they  are  not  concln* 
sive  and  are  ontweighed  by  others.  In  the  first  place,  chapter 
85,  section  6,  is  to  be  liberally  construed,  because  it  is  purely 
a  remedial  enactment  giving  process  of  execution  to  enforce 
judgments  for  money  in  favor  of  the  public,  and,  as  its  pur- 
pose is  to  realize  public  dues,  it  should  not  be  given  a  narrow 
technical  application.  Its  broad  language  is,  that  a  writ  of 
fieri  facias  ^'  upon  a  judgment  or  decree  against  any  person 
indebted  or  liable  to  the  state"  shall  run  against  real  as  well 
as  personal  estate.  Its  use  of  the  words,  '*  person  indebted 
or  liable  to  the  state,"  would  include  not  only  a  simple  debt, 
but  also  any  money  liability  existing  by  judgment,  no  matter 
on  what  the  judgment  is  based.  When  the  prosecution  for  a 
public  offense  has  ended  in  a  ^^  judgment  imposing  a  fine, 
it  is  no  longer  an  unascertained  penalty  or  liability,  but  has 
become  fixed  in  amount  and  has  become  a  debt  and  that  of 
the  highest  character — a  debt  of  record  payable  instanter — 
and  the  lawful  process  of  execution  may  go  upon  it  at  com- 
mon law  and  under  our  statute:  Sex  v.  Woolf^  1  Chit  401; 
18  Bng.  Com.  L.,  225,  229,  230;  Kans  v.  People,  8  Wend. 
203;  1  Bishop's  Criminal  Procedure,  sec.  1804;  Code,  o.  86, 
sec.  12. 

The  position  taken  above — that  a  judgment  for  a  fine  is  a 
debt — is  not  only  supported  by  cases  just  cited,  but  our  case 
of  State  V.  Burkeholder,  30  W.  Va.  593,  supports  it,  as  it  holds 
the  state  under  its  claim  to  a  fine  to  be  a  creditor,  and  the 
demand  such  a  debt  as  will  authorize  the  state  to  appeal  to 
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a  court  of  equity  to  avoid  a  deed  to  the  prejudice  of  the  state 
as  to  its  fine.  Award  of  ezeuution  is  not  an  integral  part  of 
a  judgment,  as  it  need  not  contain  it,  and  such  execution  aa 
the  law  points  out  may  issue  npon  it;  and  the  well-consid- 
ered cases,  cited  above,  of  Rex  v.  Wool/,  I  Chit  401,  and 
Kane  r.  People,  8  Wend.  203,  hold  that  by  common  law  on 
a  judgment  for  a  fine  a  writ  of  capias  ad  satisfacienduia  to 
take  the  body,  or  of  levari  fitcias  to  take  the  goods  and  the 
ieeucB  of  the  whole  land  of  the  defendant,  could  be  issued 
just  the  same  as  on  a  judgment  for  a  debt;  and  it  seems  to 
me  that  oar  legislature  does  not  intend  to  deprive  the  Btats 
of  the  right  given  by  the  common  law  to  go  against  the  land 
and  BO  delay  its  steps  in  collection  of  money  due  the  public 
treasury  by  compelling  it  to  resort  to  chancery  to  enforce  its 
recovery. 

A  large  fine  is  just  as  much  a  debt  and  just  as  essential 
to  the  treasury's  needs  as  a  debt  against  a  defaulting  sheriff. 
Why  withhold,  from  the  state  an  efficient  remedial  proccM 
in  the  one  case  and  grant  it  in  the  other?  Such  a  judgment 
for  a  fine  being  a  fixed  debt  and  liability,  it  falU  under  the 
wide  letter  of  section  6,  and,  as  I  have  shown,  it  fUls  within 
what  must  be  considered  its  spirit  and  remedial  purpose. 
From  the  mere  circumstance  that  seclion  2  of  chapter  85 
provides  that  claims  due  the  state  may  be  recovered  by 
motion  or  action,  and  that  section  8  says  that  it  may  be 
against  "any  person  indebted  or  liable"  to  the  state,  we  are 
not  bound  to  conclude  that,  as  the  words  ^*  "indebted  or 
liable  "  are  found  in  both  sections,  we  must  give  them  exactlj 
the  same  construction  for  all  purposes,  and  restrain  the  ben- 
eficial  operation  of  the  section  to  not  giving  execution,  bat 
defining  what  property  shall  be  liable  to  recoveries  by  action 
or  motion,  and  excluding  recoveries  by  indictment.  We  mast 
look  at  all  the  statutory  provisions,  and  the  objectB  they  con- 
template.  Chapter  35  of  the  code  treats  of  the  recovery  of 
claims  due  the  state,  while  chapter  86  treats  of  the  mode 
of  recovering  fines,  hut  they  both  relate  to  the  recovery  of 
moneys  due  to  the  state.  We  may  say  that,  when  chapter 
36  says  that  claims  due  the  Btate  may  be  recovered  by  action 
or  motion,  it  means  in  respect  to  the  process  of  recovery  of 
judgment,  claims  other  than  for  fines,  and  that  when  chap- 
ter 86  says  that,  wliere  fines  are  imposed  by  law,  they  may 
be  recovered  by  indictment  or  presentment  and  warrants 
before  justices,  it  means  fines,  not  other  claims.     But  these 
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provisions  relate  in  terms  to  the  form  of  proceeding,  and  I 
snppoee  only  those  forms  can  be  used,  because  the  language 
is  express;  but,  as  to  fines,  chapter  36|  section  12,  authorizes 
a  fieri  facias  to  issue  without  saying  what  property  it  shall 
run  against.  Does  it  run  against  land?  We  turn  to  section 
5  of  chapter  35,  and  find  that  it  commands  that  a  writ  of 
fieri  facias  upon  a  judgment  against  any  person  indebted  or 
liable  to  the  state  shall  run  against  land.  The  two  sections 
afford  a  remedy  for  gathering  the  fruits  of  the  same  thing — 
a  recovery  by  judgment  by  the  state;  and,  as  one  simply 
gives  a  fieri  facias  without  limiting  it  to  goods  and  chattels, 
and  the  other  makes  a  state's  execution  run  against  goods 
and  lands,  we  do  not  make  the  sections  clash  by  saying  that 
an  execution  for  a  fine  shall  operate  upon  land,  since  there 
would  be  no  inconsistency  between  them,  as  they  are  to  be 
construed  together  as  in  pari  materia^  both  relating  to  rem- 
edy by  execution  on  state  recoveries. 

The  argument  is  made  by  counsel,  that  if  we  allow  exe- 
cutions for  fines  to  operate  upon  lands,  then,  as  some  fines 
are  recoverable  before  justices,  land  may  be  sold  under  exe- 
cutions issued  by  justices.  This  is  not  so;  for  section  6  of 
chapter  86  enacts  that  proceedings  before  justices  for  fines 
shall  conform  to  section  219  to  230  inclusive  of  chapter  ^®* 
60;  and  we  find  that  one  of  those  sections  (227)  limits  the 
collection  of  such  justices'  executions  to  personal  estate. 
This,  BO  far  as  it  does  go,  goes  to  support  the  position  taken 
in  this  opinion,  that  an  execution  for  a  fine  runs  against 
land,  because  it  imports  that  the  lawmakers,  when  limiting 
a  justices'  execution  for  a  fine  to  personal  property,  thought 
that  without  such  limitation  it  would  bind  land. 

The  law  allows  a  state's  execution  to  be  levied  on  land 
only  in  default  of  the  defendant's  having  personalty.  If  he 
has  not  personalty,  must  he  be  allowed  to  avoid  payment  of 
fine,  though  he  has  land?  It  may  be  said  every  execution 
for  a  petty  amount  might  be  enforced  against  land.  So 
might  a  chancery  suit  be  brought  for  a  petty  amount  to  sell 
land,  since,  I  suppose,  no  one  would  deny  that  a  judgment 
for  a  fine  is  a  lien  on  land  under  section  5,  chapter  139, 
and  the  state  has  like  remedy  to  enforce  it  as  individuals: 
State  V.  Burkeholder^  30  W.  Va.  593;  Commonwealth  v.  Ford^ 
29  Gratt.  683. 

In  the  opinion  in  State  v.  Burkeholder,  80  W.  Va.  598, 
Judge  Johnson  pointedly  expresses  the  opinion  that,  under 


982  Gill  v.  State,  [W.  Virginia, 

section  5,  chapter  35,  an  execution  for  a  fine  runs  against 
land,  and  under  it  land  can  be  sold.  This  is  said  to  be  an 
ebiier  dictum.  It  was  germane  to  the  discussion  of  the  sub- 
ject before  the  court,  if  not  in  point,  and,  I  think,  expresses 
the  correct  construction  of  the  statute.  So  we  conclude  that 
a  state's  fieri  facias  for  a  fine  ought  to  run  against  goods  and 
chattels  and  land,  and  therefore  the  fact  that  those  involved 
in  this  case  did  so  is  no  ground  for  quashing  them. 

Another  ground  relied  upon  for  quashing  the  levies  made 
under  these  executions  is,  that  they  are  upon  real  estate 
which  is  the  separate  property  of  a  married  woman;  and  it  is 
contended  that  an  execution  cannot  be  levied  on  the  separate 
estate  of  a  married  woman. 

A  judgment  at  law  against  a  married  woman  upon  a  con- 
tract made  during  coverture  is  void:  White  v.  Foote  etc.  Mfg. 
Co.,  29  W.  Va.  385;  6  Am.  St.  Rep.  650.  But  these  judgments 
■are  for  fines  for  public  ofiPenses,  not  on  contract.  We  are  not 
'considering  the  question  of  the  married  woman's  liability  for 
the  oifenses,  as  that  was  a  matter  to  be  raised  before  the  judg^ 
ment,  but  only  whether  her  property  ^^^  can  be  taken  to  pay 
the  judgments.  Simple  as  this  question  seems,  it  is  not  with* 
out  difficulty  of  decision.  No  authority  bearing  on  it  is  cited; 
«nd  I  have  found  little  pointed  authority  upon  it.  We  can 
find  every  where  authority  upon  the  question  of  when  and  how 
a  married  woman  is  answerable  for  torts  and  crimes;  when 
the  husband  is  alone  liable  for  her  acts;  when  they  are  jointly 
liable;  when  she  is  separately  liable;  but  not  much  exactly 
on  the  question  whether  her  separate  estate  can  be  taken  for 
£nes  against  her.  One  would  hastily  say  that,  if  a  judgment 
can  be  rendered  against  her,  execution  can  be  levied  upon 
ber  estate.  We  are  not  here  considering  how  far  contracts 
bind  her  estate.  For  her  torts  I  understand  the  common-law 
rule  to  prevail  in  this  state — that  the  husband  is  liable  for 
them.  If  he  is  present  he  is  liable  for  her  tort,  though  he 
protest  against  it.  If  he  is  absent,  and  knows  nothing  of  it, 
he  is  liable  to  satisfy  her  torts.  There  is  a  case  in  Illinois 
holding  that  the  acts  enabling  married  women  to  take  and 
hold  separate  estate  impliedly  repealed  the  common-law  rule 
making  a  husband  liable  for  the  torts  of  the  wife  done  by  ber 
without  his  consent  or  in  his  absence  without  his  instigation, 
but  the  court  was  nearly  evenly  divided:  See  Martin  v.  Rob* 
son,  66  111.  129;  16  Am.  Rep.  578.  In  Norris  v.  CorUll,  32 
Kan.  409,  49  Am.  Rep.  489,  it  is  also  so  held.    Mr.  Freeman, 
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tn  note  to  Brazil  v.  Moran^  83  Am.  Dec.  777,  seems  to  see  it 
likewise. 

This  opinion  is  based  on  the  theory  that  at  common  law 
by  marriage  the  husband  becomes  in  short  entitled  to  all  hi» 
wife's  personalty  and  her  earnings,  and  the  rents  and  profits 
of  her  realty  during  coverture,  and  was  clothed  with  power 
to  restrain  and  direct  her  conduct  even  by  personal  chastise* 
ment,  and  therefore  it  was  reasonable  he  should  be  responsi- 
ble for  her  wrongful  conduct;  but  as  since  the  statutes  touching 
her  separate  estate  and  earnings,  he  gets  nothing  of  her  estate 
by  marriage,  and  his  right  of  chastisement  is  gone  in  these 
more  civilized  and  polite  times,  and  he  is  not  entitled  to  her 
earnings,  the  whole  reason  for  the  rule  ceases,  and  so,  too, 
ought  the  rule  itself  to  cease  under  the  maxim  of  law,  *'  CeS' 
smite  ratione  cessat  et  ipsa  lex'*  (the  reason  ceasing  the  ^^^ 
law  itself  ceases);  and  thus  these  statutes  repeal  or  abrogate 
the  common-law  rule  by  implication.  But  this  is  nothing 
but  judicial  repeal — a  dangerous  road,  in  so  important  a 
matter,  for  courts  to  travel.  If  there  ever  was  reason  for  the 
rule,  much  of  it  yet  continues.  The  husband  still,  outside  of 
the  property  rights,  has  a  potential  influence  over  the  wife. 
His  counsel  may  restrain  her  from  wrong,  his  counsel  may 
instigate  her  to  it.  He  might  encourage  her  to  the  grossest 
wrong  against  others  secretly,  and  it  would  be  utterly  out  of 
the  power  of  the  victim  of  her  wrong  to  prove  his  agency  in 
it.  We  may  say  that  his  moral  influence  over  her,  his  capac- 
ity through  her  to  injure  others  with  impunity,  was  an  ele- 
ment that  entered  into  the  adoption  of  the  common-law  rule 
somewhat  or  largely,  and  it  yet  exists.  So  the  unity  of  per- 
son is  not  entirely  gone.  She  could  not  contract  generally. 
The  rule  did  not  arise  solely  from  the  consideration  that  by 
marriage  he  was  invested  with  her  property  rights.  And  so 
it  seems  that  not  all  the  reasons  suggesting  the  rule  are  gone, 

Courts  do  not  favor  repeals  of  settled  principles  by  mere 
implication.  The  New  York,  Pennsylvania,  and  Iowa  courts 
have  held  that  these  married  women's  acts  do  not  change 
the  common-law  rule  of  the  husband's  liability  for  the  wife's 
torts:  Baum  v.  Mullen^  47  N.  Y.  677;  Mangam^,  Peck,  111 
N.  Y.  401;  Fitzgerald  v.  Quann,  109  N.  Y.  441;  Quick  v.  Mil- 
ler, 103  Pa.  at.  67;  McEl/resh  v.  Kirkendall,  86  Iowa,  228; 
Wells  on  Separate  Property,  660;  1  Bishop  on  Married 
Women,  sec.  909.  Thus  it  seems  that  sufficient  reason  exists 
against  uniting  in  such  judicial  repeal.    But,  as  remarked  in 
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Withrow  V.  Smithaon,  37  W.  Va.  761,  and  by  Mr.  Bishop  in 
his  work  on  Married  Women  (vol.  1,  sec.  909),  this  liability 
of  the  husband  is  unjust,  and  ought  to  be  repealed. 

As  the  husband  is  liable  for  the  wife's  torts  committed 
before  and  during  coverture,  it  might  be  inferred  that  she 
is  not  liable;  but  that  is  not  so.  If  her  tort  is  committed  in 
his  presence  and  by  his  coercion  he  alone,  not  she,  is  liable; 
and,  where  he  is  present,  such  coercion  is  presumed,  until  it 
appear  that  he  objected,  or  she  acted  from  her  own  impulse 
as  the  more  active  party,  and  then  both  are  liable.  '^*  If 
the  act  be  done  not  in  his  presence,  both  are  liable,  no  matter 
whether  he  did  or  did  not  instigate  it;  and,  where  she  is  liable, 
both  are  sued  jointly,  and  judgment  goes  against  both:  1 
Minor's  Institutes,  345;  Roadcap  v.  Sipe^  6  Gratt.  213;  Com" 
manwealth  v.  Neal,  10  Mass.  162;  6  Am.  Dec.  105,  and  full 
note;  Wheeler  etc.  Mfg.  Co.  ▼.  HeU,  115  Pa.  St.  487;  2  Am. 
St.  Rep.  675,  and  full  note;  Appeal  of  FranUin^  115  Pa.  St 
534;  2  Am.  St.  Rep.  683;  BrazU  ▼.  ifomn,  8  Minn.  236;  83 
Am.  Dec.  773,  and  full  note;  2  Kent's  Commentaries,  149; 
Schouler  on  Husband  and  Wife,  sec.  134;  Schouler  on  Domes- 
lio  Relations,  103;  1  Bishop  on  Married  Women,  sees.  48, 
906;  2  Tucker's  Blackstone's  Commentaries.  If  he  die  before 
suit  she  remains  liable  to  suit  alone.  If  he  die  before  judg- 
ment  pending  suit  she  remains  liable:  2  Bishop  on  Married 
Women,  sec.  254.  It  is  even  said  be  may  be  acquitted  and 
she  found  guilty:  Opinion  in  Roadcap  v.  Sipe,  6  Oratt.  218; 
1  Minor's  Institutes,  346.  Thus  she  is  liable  to  judgment. 
How  is  it  to  be  paid?  Take  a  judgment  against  husband  and 
wife  for  tort,  she  owning  land,  before  the  separate  estate  act,  in 
which  he  has  a  life  estate  and  she  the  reversion  in  fee.  Surely 
the  whole  fee,  including  her  reversion,  would  be  liable.  Other- 
wise the  judgment  would  be  vain  as  to  her:  1  Bishop  on 
Married  Women,  sec.  908;  Fox  v.  Hatch,  14  Vt,  340;  39 
Am.  Dec.  226;  Moore  v.  Richardson^  37  Me.  438.  But  is  her 
separate  estate  liable  to  such  civil  judgment  for  tort?  It 
must  be  so,  else  all  the  law  just  stated,  which  asserts  her  lia- 
bility for  tort,  would  be  unmeaning.  She  owns  a  legal  estate 
under  our  statute  in  her  separate  estate.  She  is  a  single 
woman  as  to  it. .  The  statute  making  her  estate  separate  in 
words  says  it  shall  be  separate  to  her  as  if  she  were  a  single 
woman.  A  judgment  for  a  tort  is  a  personal  judgment:  Van 
Metre  v.  Wolf  27  Iowa,  341.  Why  does  it  not  bind  her  sep- 
arate estate?    It  would  seem  to  be  an  anomaly  and  absurd* 
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ity  to  implead  her  in  court  and  render  judgment  against  her, 
and  yet  say  that  judgment  is  fruitless,  though  she  is  legal 
owner  of  estate  to  satisfy  it  The  power  to  give  judgment 
implies  the  power  to  enforce  it  Authority,  which  I  regard 
adequate  to  support  this  position,  has  come  under  my  obser- 
vation. 

In  MerriU  v.  City  of  St.  Louis,  83  Mo.  244,  63  Am.  Rep. 
676,  it  was  held  that  **  a  general  judgment  against  a  husband 
and  wife  for  a  tort  of  the  latter  not  committed  in  the  hus- 
band's presence  ^^^  or  by  his  coercion  is  binding  upon  both, 
and  the  separate  property  of  the  wife  may  be  taken  in  eze- 
•ution.''  In  the  opinion  it  is  said:  **  It  is  suggested  that  such 
a  judgment  could  not  be  enforced  on  general  execution.  In 
the  present  attitude  of  married  women  in  this  state,  and 
specially  toward  their  separate  estate,  I  perceive  no  such 
difficulty  and  embarrassment  as  the  ancient  common  law 
threw  around  them.  It  does  seem  to  me  that  learned  judges 
have  exhibited  too  much  timidity,  or  reverence  for  legal 
antiquities,  in  adhering  to  rules  after  the  reason  for  their 
existence  has  given  away  before  our  advancing  civilization 
and  broadening  jurisprudence.'' 

In  Smith  V.  Taylor,  11  Oa.  22,  the  judge  said,  in  a  tort  suit: 
*'  If  there  is  a  recovery  the  judgment  passes  against  both. 
If  the  wife  has  a  separate  estate  it  may  l)e  .taken  in  execu- 
tion, and  she  may  be,  together  with  her  husband,  arrested  on 
final  process":  See  1  Bishop  on  Married  Women,  sec.  908; 
Musgrave  v.  Mu$grave^  54  III.  186;  opinion  in  Richmond  v. 
Tibbies,  26  Iowa,  475. 

Freeman  on  Executions,  128,  says:  '* Judgments  against 
them  (married  women)  are  generally  binding  to  all  intents 
and  purposes,  and  are  capable  of  being  enforced  in  the  same 
manner  as  judgments  similar  in  other  respects.  Hence, 
when  a  personal  judgment  for  money  is  entered  against  a 
married  woman,  either  alone  or  in  conjunction  with  othet 
defendants,  it  is  commojuly  conceded  that  execution  may  be 
issued,  under  which  the  sherifif  may  seise  and  sell  her  sepa- 
rate property." 

What  reason  can  be  given  to  show  the  nonliability  of  her 
separate  estate  for  torts?  Is  it  that  it  required  a  statute  to 
enable  her  by  implication  to  make  a  contract  to  bind  her 
estate,  and  tliat  it  is  bound  only  so  far  as  statute  allows,  and 
there  is  none  declaring  it  bound  for  torts?  There  was  neces- 
eity  for  legislation  to  enable  her  to  hold  separate  estate  and 
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to  contract,  as  her  contracts  are  void  at  common  law;  but 
when  was  the  time  that  the  common  law  did  not  assert  her 
liability  to  tort?  It  required  no  legislation  to  enable  her  to 
become  liable  for  her  tort«  and  being  liable,  and  having  prop- 
ertji  it  logically  follows  that  it  must  answer  that  liability. 
There  is  no  prohibition  in  any  statute. 

^**  Is  she  liable  for  fines  for  her  offenses  against  the  state? 
If,  as  I  have  sought  to  show  above,  she  and  her  estate  are 
liable  in  civil  actions  for  tort,  more  so  is  she  liable  for  penal 
offenses.  I  need  not  cite  authority  to  show  her  responsibility 
for  crime.  She  is  a  jurisdictional  person  in  a  criminal  law 
conrt.  It  can  take  jurisdiction  over  her  and  render  judgment 
against  her.  It  can  hang  or  imprison  her.  It  can  impose  a 
fine  upon  her.  The  very  power  to  impose  the  fine  of  neces- 
sity implies  the  power  to  collect  it.  It  is  a  personal  judg* 
ment  beyond  doubt,  and  binds  her  estate  as  such.  There  it 
no  statute  limiting  the  liability.  It  requires  none  to  declare 
it.  It  occurred  to  me  that  the  very  power  to  give  judgment 
carried  with  it  as  a  consequence  the  liability  of  her  estate  to 
it.  And  so  I  find  Mr.  Freeman,  in  his  work  on  Executions, 
section  22,  says: 

*^  It  would  be  a  contradiction  in  terms  to  say  that  all  per- 
sons may  be  bound  by  judgments,  and  then  to  declare  that 
some  persons  are  exempt  from  having  executions  issued 
against  them.  The  decisions  in  regard  to  the  persons  who 
may  be  parties  to  judgments  are  not  perfectly  harmonious; 
but  wherever,  under  the  law  as  understood  in  any  particular 
state,  a  person,  or  class  of  persons,  may  be  made  parties  liti- 
gant, and  bound  by  judgments  against  them,  it  must  follow, 
in  the  absence  of  statutes  to  the  contrary,  that  the  same  per- 
sons  may  by  executions  be  made  to  satisfy  such  judgments. 
In  other  words,  when  a  judgment  is  valid  against  a  defendant, 
an  execution  upon  it,  unless  expressly  forbidden  by  statute, 
must  be  equally  valid.  Execution  may  therefore  issue  against 
a  lunatic  and  also  against  a  married  woman.'' 

Mr.  Bishop,  in  1  Criminal  Procedure,  section  1804,  says: 
'^  A  fine  is  treated  as  a  judgment  debt,  and  binds  a  married 
woman.'' 

In  this  state  we  assess  separate  fines  against  husband  and 
wife  for  one  act  of  selling  liquor,  or  assault  and  battery  under 
a  joint  indictment:  Commonwealth  v.  Ham^r^  8  Gratt.  698;  Comf 
montoealth  v.  Ray,  1  Va.  Cas.  262.  Who  pays  the  wife's  fine? 
I  find  it  stated  in  1  Hawkins'  Pleas  of  the  Crown,  chapter  1, 
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section  18,  and  Tyler  on  Infancy  and  Coverture,  359,  that  the 
husband  is  liable  for  a  forfeiture  under  a  penal  statute  for 
the  offense  of  the  wife.  And  in  Hcubrouck  y.  Weaver,  10 
Johns.  247,  in  a  quitam  action,  a  husband  was  ^®*  held  lia- 
ble for  a  penalty  for  a  liquor  sale  made  by  his  wife.  But  I 
should  doubt  his  liability,  and,  even  though  he  were  liablCi 
it  does  not  follow  that  her  estate  is  not  liable. 

I  conclude  that  these  ezecutious  were  leviable  out  of  the 
separate  personal  or  real  estate  of  the  defendants.  Therefore 
we  affirm  the  judgment.       ^__^_ 

Habribd  Woiuir^OBDin  and  Tons  ov— BzKOvnoir  AoAnisr  Sipa- 
MATB  Ebtatk.— A  married  woman  who  aote  indApandently  in  the  commiaaioD 
of  a  orime  may  be  oonyioted  aa  if  ahe  were  a  feme  mUe:  See  monographk 
notea  to  Bibb  ▼.  State,  33  Am.  Rep.  94;  OammanweaUh  r.  I^eai^  0  Am.  Deo, 
108,  treatlog  of  the  liability  of  a  married  woman  for  crimes  committed  in 
her  hasband*B  presence.  She  is  alao  liable  for  torts  committed  by  her,  when 
not  committed  in  the  presence  of,  or  by  direction  of,  her  husband:  Wheder 
mc  Mfg.  Co.  T.  HO,  116  Pa.  St  487;  2  Am.  St  Rep.  676.  and  note.  For 
torts  committed  by  the  wife,  not  in  the  presence  of  her  husband,  and  not 
by  his  coercion,  they  are  jointly  liable,  and  must  be  joined  in  the  action.  If 
there  is  a  recorery  the  Judgment  pjMses  against  both;  and,  if  the  wife  has 
leparate  property,  it  may  be  taken  in  execution:  Merrilly,  OUff  qfSL  LouiM, 
83  Mo.  244;  63  Am.  Rep.  678,  680;  note  to  Bnmil  T.  Moran,  83  Am.  Deo. 
776^  on  torts  of  married  women.  Land  could  not  be  sold  on  exeontion  at 
common  law  for  the  debt  of  a  private  creditor,  but  this  role  has  been 
changed  by  statute  in  many  of  our  statea:  /onef  T.  Jonu,  1  Bland,  443;  IS 
Am.  Deo.  327;  DuvaU  v.  Watei%  1  Bland,  669;  18  Am.  Dec  860.  For  a 
debt  due  the  state  or  king  land  could  always  be  taken  in  execution.  The 
king's  preference  deyolved  upon  the  state  at  the  revolution:  JonM  ▼.  Joneip 
1  Bland,  443;  18  Am.  Dec  327.  One  Tiolating  a  statute  regulating  weighti 
and  measnrea  may  be  fined,  and  the  fine  may  be  ooUected  either  by  com- 
mitment to  prison  or  by  fieri  fecias.*  See  monographic  note  to  3g  part$ 
Bryani,  12  Aul  St.  Rep.  203,  on  right  to  imprison  until  fine  is  paid. 

Statutis  ih  Pari  Matkbia— Ck>N8TRnonoH.— Aote  impari  materia  should 
bo  oonatmed  together  aa  if  they  were  one  kwt  8L  Lomie  t.  Homardt  lit 
Mo.41|  41  Am.  St  Rep  83Q,  and  note. 
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BoQQBSs  Y.  Richards. 

[»  Wnr  ViBanoA,  M7.] 

06im4or.— MARmiAOB  n  a  Valuablb  CoMsiDnuTioii  iob  am  Awnarvr* 
TiAL  Ck>HTBAOT,  and  where  a  man,  in  consideration  of  marriage,  oon« 
Teya  all  of  hia  property  to  hie  intended  wife,  it  ia  not  on  that  aeoooat 
Toidf  and  the  transfer  is  good  as  against  eziating  ereditors.  nnlese  it  is 
shown  that  there  was  fraud,  and  that  she  had  notioe  of  or  partieipaled 
in  it 

LooTATioira  or  Aotionb— Coimucm. — ^A  statnte  ol  Umitatioos  ptonding 
that  *'no  gift»  conveyance,  assignment^  transfer,  or  charge  not  on  eon* 
■deration  deemed  ralnable  in  law  shall  be  aToided,  either  in  whole  er  ia 
part^  for  that  cause  only  unless  within  fire  years  after  it  is  made^  soil 
be  brought  for  that  purpose,"  has  no  application  to  oontraots  founded 
ea  a  Talnable  oonaideration,  but  is  expressly  limited  to  contracts  ou 
oonsideration  not  *' deemed  Talnable  in  law."  It  does  not  apply  to  a 
marriage  contract.  ^ 

HUtBAITD  AHD  WlVS— SkPABATB  BbTATX  Of  WlFI  AOQiUIRBD  BT  9kILL  OV 

HuaBAND  MOT  Chabqbd  ih  I4AW  wrfH  Hn  Dbbis— A  husband  who  ia 
skilled  in  any  particular  branch  of  labor  has  the  right  in  law  to  bestow 
aU  his  time^  labor,  and  skill  to  the  increase  of  hia  wife's  separate  estate^ 
and  allow  hia  just  obligations  to  go  unpaid.  The  property  is  hers  stitt 
and  cannot  be  levied  on  by  execnticn,  or  attached  for  his  debts. 

HOIBAXD  AND  WiFB— SlPAUATa  ESTATU  OF  WiFB  AOQUIRXD  ST  SKILL  OV 

Husband  is  Ohargedin  Equitt  With  His  Dbbt&— If  a  man  skilled 
in  any  employment  does  business  in  his  wife's  name  with  the  oapi* 
tal  furnished  by  her,  and  large  profits  over  and  above  tho  necessary 
expenses  of  the  business  including  the  support  of  himself  wife,  and 
bmily  aoorue  therefrom,  owing  to  his  skill  and  experience,  and  he  turns 
such  profits  over  to  his  wife  or  invests  them  in  property  for  her,  a  court 
of  equity  will  treat  such  arrangement  as  fraudulent^  and  will  make  an 
equitable  distribution  of  such  profits  between  ttie  wife  and  axiating 
oreditors  of  the  husband. 

HUDAND  AND  WlFK— AOTION  AOAIN8T— PXBSONAL  DBOBBB  AOAINn  WiVB. 

If  the  husband  dies  pending  a  suit  against  him  and  his  wife^  and  tha 
plaintiff  prevails,  a  personal  decree  may  be  rendered  against  her* 

/•  £aM«I,  for  the  appellant. 

B.  Maxwell  and  M,  M.  Thom'pBon^  for  the  appellee. 

M8  DsNT,  J.  In  the  circuit  court  of  Harrison  oounty,  at 
April  rules,  1890,  plaintiff  filed  his  bill  in  chancery  against 
the  defendants!  alleging,  among  other  things,  that  on  the 
thirtieth  day  of  May,  1887,  he  obtained  a  judgment  against 
the  defendant,  Wilbur  F.  Richards,  for  the  sum  of  four 
hundred  and  twenty  dollars,  with  interest  from  date,  and 
twenty- two  dollars  and  seventy  cents  costs,  because  of  a  libel 
published  on  the  twelfth  day  of  July,  1884,  which  judgment 
was  in  full  force  and  wholly  unpaid;  that  said  Richards,  at 
the  time  of  such  libelous  publication,  was  the  owner  of  a 
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large  amount  of  property,  but  that  on  the  seventeenth  day  of 
November,  1885,  with  intent  to  delay,  hinder,  and  defraud 
the  plaintiff,  he  entered  into  a  pretended  marriage  contract 
with  defendant,  at  that  time  Melissa  McCleary,  now  Rich- 
ards, by  which,  in  oonrideration  of  marriage,  he  transferred 
and  conveyed  all  his  known  property  to  her,  she  participating 
in  his  fraudulent  intent;  this  contract  was  not  admitted  to 
record  until  May  26, 1886;  that  after  the  marriage  said  Rich- 
ards retained  possession  of  all  said  property,  amounting  to 
about  seven  thousand  dollars,  and  used  and  managed  the 
same  as  though  it  were  his  own;  that  he  was  a  practical 
printer,  and  with  part  of  the  money  realized  from  said  prop- 
erty, or  rather,  with  part  of  the  property  itself,  he  purchased 
the  fully  equipped  plant  of  the  paper  known  as  the  Clarks' 
burg  Telegram^  and  printed  and  edited  a  paper,  and  so  used 
and  managed  the  property  conveyed  by  said  marriage  settle- 
ment, that  from  about  seven  thousand  dollars  in  1885  it 
amounted  to  upward  of  fourteen  thousand  dollars  in  1890, 
all  due  to  the  skill,  labor,  and  management  of  said  Richards; 
that  with  a  part  of  the  proceeds  of  said  property  he  pur- 
chased in  his  wife's  name  a  certain  lot,  and  erected  a  valuable 
house  thereon — all  which  he  alleges  was  in  fraud  of  his  rights 
as  a  creditor  of  said  Richards,  and  was  fully  participated  in 
by  his  said  wife;  and  he  prays  for  a  sale  of  said  property 
and  the  payment  of  his  debt,  interest,  and  costs  thereof. 
Numerous  interrogatories  are  propounded  for  the  defendants 
to  answer. 

The  defendants  file  their  separate  answers  under  oath  to 
the  bill  and  interrogatories,  in  which  they  virtually  ***  ad* 
mit  the  facts  as  herein  repeated  from  said  bill,  but  deny 
all  fraud  or  knowledge  of  fraud,  or  that  any  of  the  various 
transactions  fully  set  out  in  said  answers  were  made  or  done 
with  any  fraudulent  intent.  All  of  plaintiff's  interrogatories 
are  fully  and  at  length  answered.  Plaintiff  replied  gener- 
ally. Afterward,  by  leave  of  the  court,  and  over  the  objeo- 
tion  of  plaintiff,  respondents  filed  a  supplemental  answer 
setting  up  and  pleading  the  statute  of  limitations. 

At  the  Sejptember  term,  1893,  the  court  entered  a  final 
decree  dismissing  plaintiff's  bill,  from  which  this  appeal  is 
taken. 

The  first  question  presented  is:  Did  the  court  err  in  allow- 
ing the  defendants  to  file  a  supplemental  answer  pleading  the 
statute  of  limitations?   Section  14,  chapter  104,  of  the  code, 
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on  which  defendants  rely,  is  in  lliefie  words:  '*No  gift,  con- 
veyance, assignment,  transfer,  or  charge  not  on  consideration 
deemed  valuable  in  law  shall  be  avoided,  either  in  whole  or 
in  part,  for  that  cause  only,  unless  within  five  yenrg  nfter  it  is 
made  suit  be  brought  for  that  purpose,"  etc.  Tliis  section 
does  not  apply  to  contracts  which  are  upon  consideration 
deemed  valuable  in  law,  but  is  expressly  limited  to  volun- 
tary contracts.  The  contract  in  this  case  was  not  only  on 
consideration  deemed  valuable  in  law,  but  on  the  highest  con- 
sideration known  to  the  law,  to  wit,  marriage.  As  has  been 
said,  though  the  common  law  abhors  every  sort  of  cheating, 
it  loves  matrimony.  The  law  regarding  anch  contracts  is 
laid  down  in  these  words,  to  wit:  "However  much  a  man 
may  be  indebted,  an  antenuptial  settlement,  made  by  him 
in  consideration  of  marriage,  is  good  against  his  creditors, 
unless  it  appears  that  the  intended  wife  nas  cognizant  of  the 
fraud.  And,  even  though  it  conveys  bis  whole  estate,  it  is 
not  Bimply,on  that  account,  void;  and,  when  a  settlement  is 
made  in  contemplation  of  marriage,  the  law  presumes  it  was 
an  inducement  to  it,  and  the  courts  cannot  assume  the  con- 
trary to  be  the  fact":  Herring  v.  Wiekham,  29  Gratt.  62S;  26 
Am.  Rep.  405;  CtnUU  ▼.  Gnenhow,  2  Munf.  363;  6  Am.  Dec 
472. 

Such  being  the  nature  of  this  contract,  it  could  not  be 
avoided  ander  section  2,  chapter  74,  of  the  code,  but  only 
under  *'*  section  1  of  the  same  chapter,  because  it  was  made 
with  intsnt  to  delay,  hinder,  and  defraud,  and  the  statute  of 
limitations  is  no  bar  to  such  a  charge:  See  Sutchtngon  v. 
Boltz,  86  W.  Va.  754.  The  statute  of  limitations  was  improp* 
erly  pleaded;  but  was  the  plaintiff  prejudiced  thereby?  Mrs. 
Richards,  n^  McCleary,  was  a  purchaser  for  valuable  con- 
sideration, and,  to  make  the  property  transferred  to  her  lln.- 
ble,  it  must  be  alleged  and  shown  that  she  had  notice  of  or 
participated  in  the  fraud,  if  any,  of  her  intended  husband. 
This  the  plaintiff  has  wholly  failed  to  do,  and  for  all  the  pur- 
poses of  this  suit  the  marriage  contract  must  be  held  valid, 
binding,  and  unimpeaohed,  and  all  the  property  transferred 
thereby  as  the  sole  and  separate  property,  including  the  rents, 
issues,  and  profits  thereof  of  the  female  defendant,  wholly 
.  free  and  acquit  from  any  liability  to  ber  hasband's  indebt- 
edness. 

Theplaintiffobjratsthat  this  contract,  not  being  identified 
by  date  in  the  certificate  of  acknowledgment,  was  improperly 
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admitted  to  record.    In  the  case  of  Adams  ▼.  Medsler^  26  W, 
Va.  127,  this  court  has  completely  answered  this  objection. 

The  plaintifif  farther  insists  that,  the  property  in  contro- 
▼ersy  being  the  property  of  a  married  woman,  notwithstand- 
ing the  fact  that  the  bill  propounds  interrogatories  under 
oath,  and  the  answer  responds  to  the  interrogatories  under 
oath  because  there  is  a  general  replication,  under  the  hold- 
ings of  this  court  the  female  respondent  must  prove  that  the 
property  was  purchased  with  funds  not  derived  from  her  hus- 
band. Now,  the  bill  alleges,  and  the  respondent  admits,  that 
the  funds  were  derived  from  her  husband,  and  states  the  man- 
ner of  the  derivation  directly  in  accord  with  the  discovery 
sought.  If  the  answer  admits  the  facts  stated  in  the  bill, 
what  is  left  for  the  defendant  to  prove?  The  defendant  admits 
that  she  received  the  property  through  the  very  transactions 
which  the  plaintiff  alleges  she  had  with  her  husband;  but 
she  denies  that  these  transactions  were  fraudulent,  either  in 
fact  or  law.  The  facts  being  undisputed,  it  devolves  upon 
the  court  to  say  whether  they  are  such,  that  fraudulent  intent 
on  the  part  of  the  husband  with  fraudulent  knowledge  on  *^^ 
the  part  of  the  wife  can  be  inferred,  or,  if  not,  whether  con- 
structive legal  fraud  can  be  imputed  to  her. 

Taking  the  whole  history  of  the  transactions  of  the  hus- 
band as  set  out  in  this  case,  it  clearly  appears  that  it  was 
the  intention  of  the  defendant  husband  to  place  his  property 
in  such  condition  that  the  plaintiff  could  not  possibly  suc- 
ceed in  making  his  judgment;  and  nowhere  is  this  more 
apparent  than  in  the  duplicate  answers  which  he  has  had 
prepared — one,  no  doubt,  as  agent,  and  the  other  as  princi- 
pal— for  himself  and  wife,  and  filed  herein.  It  is  plain  from 
these  answers  that  the  husband,  either  through  information 
from  his  legal  advisers,  or  through  his  own  study  of  the  sub 
jects,  believed  that  he  bad  all  the  property  in  controversy 
thoroughly  armor  plated  against  the  assaults  of  the  plaintiff, 
and  therefore  he  appears  to  take  special  delight  in  showing 
how  skillfully  he  has  managed  to  increase  the  value  of  his 
wife's  separate  estate  magnificently,  and  yet  secured  it  be- 
yond the  reach  of  the  clutches  of  his  own  creditors.  The 
exultation  at  the  success  of  his  scheme,  and  the  fraudulent 
intent  of  the  husband,  are  nowhere  more  apparent  than  when 
be  gives  utterance  to  the  following  false  profession:  *'  Respond- 
ent regrets  that  his  financial  circumstances  are  so  poor,  but 
he  hopes  that  with  the  blessing  of  good  health,  industry,  and 
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economy  he  will  yet  be  able,  not  only  to  pay  Ins  legal  debts, 
or  to  have  property  of  his  own  out  of  which  the  same  may 
be  made  or  paid,  for  it  is  disagreeble  and  annoying  to  re- 
spondent to  owe  any  debt  to  any  person."  This,  coming 
from  a  man  who  in  the  same  answer  apparently  prides  him- 
self on  the  fact  that  by  his  ingenuity,  skill,  and  good  man- 
agement he  has  succeeded  in  getting  over  fourteen  thousand 
dollars  in  his  wife's  name  in  less  than  five  years,  besides 
supporting  his  family,  and  who  owes  less  than  one  thousand 
and  five  hundred  dollars,  evidences  a  lack  of  sincerity  on  his 
part  that  amounts  to  almost  positive  proof  that  he  considers 
himnelf  nnder  no  obligation  to  pay  the  plaintiff's  claim  but 
justified  in  evading  it  in  any  available  manner.  It  is  true 
this  debt  was  not  one  of  his  own  contracting;  but  the  law 
has  made  him  liable  for  it,  and  therefore  it  is  just  as  bind- 
ing on  him  as  a  law-abiding  citizen  as  any  other  obligation. 

*7*  But  it  is  not  so  with  the  defendant  wife.  She  is  guilty 
of  no  fraud  in  fact,  nor  has  she  been  shown  to  have  any 
knowledge  of  his  fraudulent  intent;  on  the  contrary,  she 
appears  to  be  wholly  innocent  even  from  the  suspicion  of 
actual  fraud;  and  the  only  question  is.  Will  the  law  im- 
pute to  her  fraud  from  the  fact  that  she  became  the  substan- 
tial beneficiary  of  her  husband's  fraudulent  purpose? 

Having  reached  the  conclusion  that  the  marriage  settle- 
ment was  good  and  valid  from  at  least  the  day  of  its  record- 
ation, May  26, 1886,  against  all  creditors  of  the  husband,  both 
existing  and  subsequent,  it  becomes  unnecessary  to  investi* 
gate  any  of  the  transactions  of  the  husband,  except  such  as 
were  subsequent  to  that  date.  The  property,  which  became 
the  sole  and  separate  property  of  the  defendant  wife  by  vir- 
tue of  said  contract,  was  as  follows,  to  wit:  Three  notes  known 
as  the  ^*  Hustead  notes,"  amounting  to  three  thousand  two 
hundred  and  fifty  dollars;  three  notes  known  as  the  **  Thomp- 
son notes, "  amounting  to  one  thousand  and  seven  hundred 
dollars;  a  judgment  against  E.  T.  Baldwin,  six  hundred  dol- 
lars; one  note  on  Joseph  Murray,  one  thousand  dollars;  one 
note  on  Stewart  Webster,  one  thousand  dollars;  also,  a 
rental  interest  in  a  two-story  brick  block  on  Main  street, 
Clarksburg,  West  Virginia.  This  property  the  husband  took 
possession  of,  as  he  had  a  right  to  do  under  the  law,  and 
continued  to  manage  for  her  use  and  benefit,  and  realized 
therefrom  the  sura  of  six  thousand  five  hundred  and  twenty 
dollars.     The  amount  that  was  n^ver  collected  does  not 


Dec.  1894.]  Boggess  v.  Richards.  94t 

appear;  but  it  was  certainly  some  thing  which  under  the  mar- 
riage  agreement  he  would  be  in  duty  bound  to  make  good  to 
her,  as  it  is  to  be  presumed  that,  when  he  made  the  transfer 
in  consideration  of  marriage,  he  represented  that  all  said 
claims  were  as  good  as  gold,  after  the  usual  manner  of  men 
in  similar  circumstances.  He  made  several  investments  in 
real  estate,  and  gas  and  electric-light  stock,  which  were  all 
legitimate,  and  from  none  of  which  she  received  much  more 
in  return  than  the  principal  invested.  It  is  therefore  un- 
necessary to  consider  any  of  these,  as  there  is  no  pretense 
that  any  of  them  could  be  treated  as  fraudulent,  with  the 
single  exception  of  the  transaction  in  relation  to  the  news- 
paper plant. 

'^'  About  the  first  day  of  April,  1886,  the  husband,  hav- 
ing caused  the  newspaper  plant  known  as  the  Telegram 
to  be  sold  under  a  deed  of  trust  given  to  secure  the  Hustead 
notes  of  three  thousand  two  hundred  and  fifty  dollars,  and 
the  same  having  been  bought  in  for  the  wife  at  the  price  of 
fourteen  hundred  dollars,  credited  on  said  notes,  began  in 
the  name  and  as  the  agent  of  his  wife  to  carry  on  said  news- 
paper business,  and  continued  the  same  up  until  the  first  day 
of  December,  1890,  when  he  sold  the  whole  plant,  including 
the  balance  of  the  lease  on  the  building,  for  the  sum  of  three 
thousand  five  hundred  dollars,  which  he  turned  into  his  wife's 
estate,  and  which  probably  fully  compensated  her  for  her  loss 
on  the  Hustead  notes. 

In  the  answer  of  the  wife,  repeated  in  the  answer  of  the 
husband,  is  the  following  statement:  ^  Respondent  had  con- 
fidence in  the  honor  and  integrity  of  her  said  husband  as  her 
agent,  and  committed  to  him,  as  her  agent,  the  conduct  and 
management  of  said  newspaper,  its  presses,  etc.,  to  a  very 
great  extent,  depending  upon  his  honesty  and  integrity  and 
skill  in  the  correct  and  proper  management  of  said  news- 
paper, presses,  etc.,  in  her  interests  and  as  her  property  and 
business";  and  ^  respondent,  in  answer  to  the  ninth  inter- 
rogatory of  plaintifi*,  says  that  the  amount  of  profits  made 
from  the  Telegram  newspaper  property,  including  job  work 
connected  with  said  newspaper  office,  from  the  1st  day  of 
April,  1886,  until  December  1,  1890,  was  at  the  average  rate 
of  from  one  thousand  two  hundred  dollars  to  one  thousand 
five  hundred  dollars  per  annum.  Respondent  is  satisfied 
that  the  amount  of  said  profits  per  annum  during  the  time 
last  aforesaid  was  upon  an  average  not  less  than  one  thou- 


hundred  dollara;  eo  that  the  aggregate  amount  of  aaid  profits 
made  from  the  eaid  TeUgram  newspaper,  including  the  job 
work  connected  with  eaid  newspaper  office,  was,  as  respond- 
ent  verily  believes,  during  said  last-mentioned  time,  not  lees 
than  five  thoueand  and  Biz  hundred  dollars,  nor  more  tbao 
seven  thousand  dollars." 

In  another  part  of  their  separate  answers  it  is  stated  that 
part  of  this  amount  was  used  in  support  of  the  family,  leav- 
ing a  net  balance,  however,  of  not  less  than  five  thousand 
'"**  dollars.  Now,  it  is  easy  to  be  seen  that  the  husband's 
labor  and  skill,  he  being  an  efficient  and  practicnl  printer, 
produced  this  large  profit  The  question  presents  itself. 
Has  a  husband  who  ia  skilled  in  any  particular  branch  ot 
labor  the  right  to  bestow  all  his  time,  labor,  and  skill  to  tha 
increase  of  his  wife's  separate  estate,  and  allow  his  just  legal 
obligations  to  go  unpaid?  It  has  been  settled  by  numerous 
and  repeated  decisions  that  it  matters  not  bow  much  of  bis 
labor  and  skill  a  man  maydevoto  to  his  wife's  property;  and, 
although  it  may  be  changed  from  a  rude  to  a  manufactured 
state,  it  remains  her  property  still,  and  cannot  be  levied  on 
by  execution  or  attached  for  his  debts:  Miller  v.  Peek,  18 
W.  Va.  99;  Alwood  v.  Dolan,  8i  W.  Va.  503. 

A  court  of  law  affording  no  remedy,  what  will  a  court  of 
equity  do?  In  Bump  ou  Fraudulent  Conveyances,  page  250, 
the  law  is  stated  to  be  "an  arrangement  by  which  the  hns> 
band  acta  as  his  wife's  agent  without  any  compensation,  or 
for  a  compensation  that  is  insufficient,  is,  in  effect,  an  attempt 
to  make  a  voluntary  conveyance  of  the  products  of  his  skill 
and  labor  in  her  favor,  and  is  void  against  his  creditors";  and 
on  page  251:  "A  debtor  may,  therefore,  bestow  bis  skill  and 
labor  upon  his  wife's  estate,  so  far  as  may  be  reasonably 
necessary,  without  rendering  the  products  liable  to  his  ored* 
itcffs.  He  may  do  even  more  than  that.  As  his  first  obliga- 
tion is  to  support  bis  family,  the  products  of  the  Innd  will 
not  be  liable  for  bis  debts,  until  that  obligation  is  digcharged, 
and  even  then  they  will  not  be  liable,  unless  the  portion  not 
needed  for  the  support  of  the  family  is  the  result  of  his  labor; 
but,  if  there  is  any  such  surplus  that  is  the  result  of  his  skiU, 
there  is  no  reason  why  it  may  not  be  reached  in  equity  and 
appropriated  toward  the  payment  of  bis  debts":  Shaekleford 
V.  Collier,  6  Bush,  160;  Glidden  v.  Taylor.  16  Ohio  St.  509; 
91  Am.  Dec.  98.     Id  the  latter  case  it  is  said;  "  The  arrange- 
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ment  between  the  husband  and  wife,  whereby  he  undertook 
to  carry  on  business  in  her  name  and  for  her  exclusive  bene* 
fit,  was,  in  effect,  an  attempt  to  make  a  voluntary  settlement 
of  the  products  of  his  skill  and  industry  in  favor  of  his  wife." 

»»»  In  the  case  of  Penn  v.  Whitehead,  17  Gratt.  527,  94 
Am.  Deo.  478,  Judge  Moncure  says:  ^*Now,  I  take  it  to  be  a 
sound  principle  of  law  that  by  no  agreement  or  arrangement 
between  husband  and  wife  alone,  founded  on  no  valuable 
consideration,  can  the  profits  of  the  future  labor  of  either  of 
them«  much  less  of  the  husband  alone,  be  secured  to  the  use 
of  them  or  either  of  them,  or  their  family,  in  exclusion  of  the 
olaims  of  their  creditors  existing  at  the  time  such  agreement 
or  arrangement  is  made;  and  any  such  agreement  or  arrange- 
ment entered  into  for  the  purpose  of  having  that  effect  would 
be  a  mere  contrivance  to  hinder,  delay,  and  defraud  credit- 
ors, and  would  be  null  and  void  as  to  such  creditors,  accord- 
ing to  the  true  intent  and  meaning,  if  not  the  literal  terms,  of 
the  statute.  •  .  .  •  No  one  will  contend  that  such  profits  can 
thus  be  secured  to  the  husband  alone,  in  exclusion  of  the 
claims  of  his  creditors.  Nor  can  they  any  more  be  thus 
secured  to  the  use  of  his  wife  and  family,  at  least  in  exclu- 
sion of  the  claims  of  existing  creditors To  be  sure, 

the  law  cannot,  or  does  not,  compel  a  mnn  in  advance  to 
labor  for  his  creditors."  They  have  no  lien  or  mortgage  on 
his  person.  **And  if  he  chooses  to  be  so  dishonest  as  to  idle 
or  give  away  his  time,  rather  than  labor  for  the  means  of 
paying  his  debts,  the  law  cannot  and  does  not  attempt  to  pre* 
vent  it  •  •  •  •'  A  man  is  not  apt  to  give  away  his  labor,  or  even 
idle  away  his  time.  If  he  is  not  honest  enough  to  wish  to 
pay  his  debts,  self-interest  prompts  him  to  do  some  thing,  and 
to  try  to  secure  to  himself  and  his  family  the  profits  of  his 
skill  and  labor.  This  motive  of  self-interest  is  generally 
sufficient,  without  being  assisted  by  legal  means,  to  stimu- 
late a  man  into  action,  and  prevent  him  from  throwing  or 
giving  away  his  time,  instead  of  trying  to  make  a  profitable 
use  of  it;  and  the  law,  instead  of  attempting  to  apply  such 
stimulus,  contents  itself  with  subjecting  any  profit  he  may 
make  for  himself  or  family  to  liability  to  the  payment  of  his 
debts  aforesaid." 

In  the  case  of  Trapnell  t.  ConUyn,  37  W.  Va.  242,  88  Am. 
St.  Rep.  80y  this  court  stated  the  law  as  follows:  ''4  The 
fact  that  an  insolvent  husband  voluntarily  bestows  his  labor 
and  skill  in  the  business  of  farming  carried  *^*  on  by  his 
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witb  her  separate  property,  will  not,  in  the  absence  of  (rand, 
render  the  prodacts  the  property  of  the  hueband  and  liable 
fl>r  hla  debts.  If  such  producte,  after  the  support  of  the  £am> 
ily,  leave  a  surplos  in  property  attributable  to  his  ekill  and 
labor  equity  would  make  a  just  apportionment  between  wife 
and  oreditors." 

From  these  and  other  numerous  authorities  examined  there 
ean  be  no  other  conclusion  reached  than  that  if  a  man  skilled 
Id  any  employmeut  does  business  in  his  wife's  name  with  the 
eapital  famished  by  her,  and  large  proSts  over  and  above  tba 
necessary  expenses  of  the  business,  including  the  support  of 
himself,  wife,  and  family,  acorce  therefrom,  owing  to  his  skill 
and  experience,  and  he  turn  such  profits  over  to  his  wife  or 
invest  them  in  property  for  her,  a  court  of  equity  will  treat 
■nob  arrangement  as  fraudulent,  and  will  make  an  equitable 
distribution  of  such  pro6ts  between  the  wife  and  existing 
creditors  of  the  husband.  Not  that  the  wife  is  gnilty  of  any 
actual  fraud,  bat  her  band,  be  it  ever  so  cliaete,  is  polluted  by 
receiving  as  a  gift  from  her  husband  the  funds  which  he  ia 
endeavoring  to  fraudulently  conceal  under  the  cloak  of  her 
separate  property  from  the  searohing  eyes  of  his  creditors. 

AoGording  to  the  admission  of  both  of  the  defendants  la 
this  case  the  husband  doing  business  with  hie  wife's  capital, 
and  in  her  name  and  for  her  beneGt,  by  hiti  ekill,  labor,  and 
management  daring  a  period  of  four  years  and  nine  months, 
succeeded  in  makinganetprofitof  not  less  than  five  thousand 
dollars  above  all  necessary  expenses  including  the  support  of 
himself,  wife,  and  family,  partly  supplemented  by  the  re^ 
enues  of  the  husband  from  other  sources.  The  only  way 
Uiat  the  law  furnishes  for  the  ascertainment  of  how  much  <^ 
this  handsome  profit  is  due  to  the  skill  and  labor  of  the  ho^ 
band  is  to  deduct  therefrom  the  legal  interest  on  the  amount 
of  the  capital  invested.  The  plant,  which  was  worth  mncb 
more,  was  purchased  for  the  wife  at  the  price  of  fourteen 
hundred  dollars;  but,  as  she  lost  the  balance  of  the  Hu- 
stead  notes  of  three  thousand  two  hundred  and  fifty  dollars, 
and  the  plant  was  afterward  sold  for  her  at  the  price  of 
three  *'*  thousand  five  hundred  dollars,  It  is  no  more  than 
equitable  that  her  investment  should  be  treated  as  this  latter 
sum.  The  legal  interest  un  three  thousand  five  hundred  dol- 
lars (or  four  years  and  nine  months — the  time  the  business 
was  carried  on  in  her  name — is  nine  hundred  and  ninety- 
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seven  dollars  and  twenty  cents,  which,  deducted  from  the 
five  thousand  dollarsi  leaves  the  net  balance  of  four  thoa- 
Band  and  two  dollars  and  eighty  cents,  representing  the  hus- 
band's skill  and  labor,  which  he  voluntarily  and  gratuitously 
merged  into  her  separate  estate  for  the  evident  purpose  of 
evading  the  legal  liabilities  incurred  by  him,  though  small 
in  amount,  for  his  wrongful  and  illegal  treatment  of  tho 
plaintiff  and  others.  He  justifies  his  course  for  the  reason 
that  they  were  not  debts  of  his  own  contracting  but  liabilities 
imposed  upon  him  in  legal  proceedings,  in  which  he  was  not 
dealt  with  justly,  and  therefore  he  is  under  no  moral  obliga* 
tion  to  pay  them,  but  has  the  right  to  fight  the  law  with  the 
law,  and  evade  them  if  possible. 

The  maxim  of  the  moral  law  is  tooth  for  tooth,  eye  for 
eye,  reputation  for  reputation,  property  for  property,  and  life 
for  life,  or  what  is  called  *' restitution  in  kind."  Human 
ingenuity  and  wisdom  could  not  devise  a  practical  plan  for 
carrying  out  this  maxim  without  the  infliction  of  the  greatest 
cruelties,  and  oftentimes  the  greatest  injustice.  So,  leaving 
the  equality  which  this  law  demands  to  the  final  arbitrament 
of  Him  who  can  weigh  the  motives  and  intentions,  and  from 
whom  no  secret  is  hidden,  and  on  whom  no  deception  can 
be  successfully  practiced,  the  common  law,  in  cases  of  injury 
to  property,  person,  or  reputation  provides  a  pecuniary  repa- 
ration in  the  way  of  compensation  to  the  injured  party,  and 
also  furnishes  the  means  of  ascertaining  the  damage  inflicted; 
and,  when  that  is  once  fixed  and  determined  by  its  judgment, 
it  regards  the  duty  of  payment  just  as  sacred  and  binding  as 
any  voluntary  obligation  assumed  by  the  party,  nor  will  it 
lend  its  aid  in  any  manner  whatever  to  him  who  is  endeavor- 
ing to  hinder,  delay,  and  defeat  the  collection  of  such  a  judg- 
ment. Owing  to  its  feeble  administration,  it  may  sometimes 
appear  impotent;  but  inconsistency  and  duplicity  are  no 
*^^  part  of  its  nature.  On  the  contrary,  it  hates  fraudulent 
pretenses  and  practices  and  loves  honesty  and  fair  dealing 
and  will  furnish  every  means  to  ferret  out  and  bring  to  light 
the  hidden  resources  and  property  of  him  who  is  endeavoring 
to  defeat  the  collection  and  escape  the  payment  of  a  legal 
obligation,  be  it  the  result  of  a  contract  self-imposed  or  a  for- 
feiture for  a  wrong  self-committed. 

Since  the  institution  of  these  proceedings  death  has  sum- 
moned the  husband  defendant  before  a  higher  tribunal,  where 
we  can  expect  equal  retributive  justice  mercifully  meted  out. 
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but  the  properly  which  resulted  from  his  skill  and  labor, 
and  with  which  he  should  have  satisfied  his  legal  obliga- 
tions, is  still  in  the  hands  of  his  widow  and  commingled 
with  her  estate,  and  the  plain  though  painful  duty  devolves 
on  the  court  of  requiring  her  to  surrender  a  sufficient  amount 
thereof  to  pay  the  plaintifiTs  judgment.  Her  coverture  being 
removed,  there  is  no  legal  barrier  to  a  personal  decree  against 
her;  but,  if  she  prefers  the  proceedings  to  continue  against 
the  property  in  controversy,  it  will  be  proper  and  necessary 
for  the  plaintiff  to  amend  his  bill  and  bring  James  M.  Lyon, 
who  appears  to  be  a  purchaser  not  pendente  lite  of  said  prop- 
erty, before  the  court,  that  he  may  defend  his  interest  therein. 
The  decree  of  the  circuit  court  is  therefore  reversed,  and 
this  cause  is  remanded  for  further  proceedings  in  accordance 
with  this  opinion  and  the  rules  of  law  and  equity* 

Mabbiaoi  SRTLxmMTS— CovamiBATioN  OF  OOMTRAOr.^MaRiafS  li  ft 
valaable  oonsideration  and  wiU  rapport  a  marriage  aettlement.  A  penon 
may  ooiiTey  the  greater  part  or  even  the  whole  of  hie  property  to  hia  in- 
tended wife  upon  oonsideration  of  marriage,  and  the  oonveyanoe  ia  nnim- 
peaohablA  by  creditors  unless  fraad  ia  brought  home  to  both  of  the  parties: 
See  monographic  note  to  Hagerman  ▼.  Buchanan^  14  Am.  St.  Rep.  741; 
NaOomU  Baeehange  Bank  ▼.  Waiaon,  18  B.  I.  91;  48  Am.  Rep.  18;  Oii$  r. 
Speneer,  102  111.  622;  40  Am.  Rep.  617,  and  monographic  note  thereto  dia- 
onssing  the  subject;  8ander$  ▼.  Miiler,  42  Am.  Rep.  237;  Herring  ▼•  Widb- 
hotm,  29  Qratt.  628;  26  Am.  Rep.  405;  CoutU  y.  Oreenhow,  2  Muni  368;  6 
Am.  Dea  472.    OotUra,  MeOowan  ▼.  HUi,  16  S.  C.  602;  42  Am.  Rep.  660. 

BUVBAXD   AND    WlFB— ADDITION    TO  Wnv's    SlPARATB    PROraBTT   BT 

Bull  and  Labob  of  Husband — Apportionmbnt  of  Profits. — If  a  hus- 
band carries  on  business  with  money  of  his  wife,  as  her  agent,  she  giving  no 
personal  attention  to  the  conduct  thereof,  and  by  bis  skill  and  personal  senr* 
ioes  makes  large  profits,  part  of  which  he  applies  to  the  support  of  the  family, 
and  the  surplus  of  which  he  invests  in  property  purchased  in  her  name,  ahe 
cannot,  in  a  suit  by  his  creditors  to  subject  the  property  so  purchased  to  the 
payment  of  hii  debts,  claim  the  whole  of  the  property  as  profits  arising  from 
her  separate  money:  OUdden  ▼.  Taylor,  16  Ohio  St.  509;  91  Am.  Deo.  98. 
If,  in  such  oases,  substantial  property,  traceable  to  the  skill  and  labor  oi 
the  husband,  is  found  to  exist,  courts  of  equity  will  make  a  just  apportion- 
ment thereof  between  the  wife  and  her  husband's  creditors:  TrapneU  ▼. 
Canklyn,  37  W.  Va.  242;  88  Am.  St  Rep.  80,  aud  note.  The  fact  that  a 
husband  has  the  management  of  his  wife's  separate  personal  property  ■■  if 
it  belonged  to  him,  and  not  to  the  wife,  will  not  affect  her  title  to  it,  so  far 
as  the  creditors  of  the  husband  are  concerned:  Second  Nat,  Bank  ▼.  MerrH 
81  Wis.  161;  29  Am.  St  Rep.  877;  Wood  t.  Armour,  88  Wis.  488;  4M  Am. 
St.  Rep.  918. 
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Adyrsb  PosBBflBiov,  hf  hnsband  of  wife's  land,  683. 
Appbal,  advene  party  on  whom  notice  must  be  served,  29. 

oomplianoe  with  decree  in  equity  does  not  waive  right  of,  87lL 

estoppel  against  further  prosecuting,  271. 

from  decree  in  chancery  after  accepting  satisfaction,  272. 

payment  of  judgment  by  a  defendant  whether  waiTee  hit  right  of,  272» 
273. 

performance  of  reqairements  of  peremptory  writ  of  mandato  does  not 
waive  right  of,  273. 

waiver  of,  by  accepting  satisfaction  of  judgment,  27L 

waiver  o(  by  issuing  execution  on  judgment,  271. 

waiver  of,  by  voluntary  payment  of  judgment,  27Sii 
AVPSLLATB  PROCKDCRB,  immaterial  errors,  871. 
Abrest,  constitutionality  of  statute  authorizing  without  warrant,  428. 

without  warrant,  when  makes  officer  liable  to  trespasser,  426. 
AaeiOBNKTa,  Disbaruikt  op,  act  justifying  need  not  amount  to  a  crime 
punishable  by  law,  76i. 

bad  character  as  a  cause  for.  76. 

oonstitutionality  of  statutes  limiting  power  ol,  7%  73* 

oontempt  of  court  as  a  cause  for,  83. 

contempt  of  courts  when  not  a  cause  for,  74k 

conviction  or  plea  of  guilty  of  felony  within  meaniBg  of  statates  a«« 
thorixing  disbarment  on  account  of,  73. 

crime,  commission  generally  justifies,  76,  77. 

crime,  conviction  of  does  not  become  final  while  there  !■  a  pending  ap* 
peal,  79. 

crime,  conviction  of  does  not  necessarily  result  in,  74k 

crime,  conviction  of  does  not  result  in  at  a  matter  of  course,  77« 

crime^  not  committed  in  the  discharge  of  professional  duties,  74. 

crime,  prosecution  for,  cases  holding  that  it  must  precede  prooeediaga 
for  disbarment,  79,  80. 

crime,  prosecution  for,  cases  holding  that  it  need  not  precede  proceed* 

ings  for  disbarment,  80. 

orime,  prosecution  for  in  advance  of  indictment,  English  decisions  con- 
cerning, 80. 

crime,  reversal  of  conviction  for  does  not  prevent  disbarment  on  account 
of,  80. 

criticism  of  courts  and  judges,  when  does  not  justify^  86. 

embeszlement  by  one  member  of  a  firm  does  not  justify  the  disbarment 
of  another,  78. 

for  a  personal  attack  upon  or  threatening  of  %  judge,  84. 

for  acts  which  are  discreditable  but  not  infamous,  77. 

for  advertising  that  he  can  obtain  special  favors  of  the  courtsi,  9L 

for  appearing  against  a  client  in  a  cause  in  which  he  has  appearod  Iw 
him,  81.  (949) 


Attosmets,  UI3BABHHT  ot,  for  Miiitiiig  m  «  Mharaa  to  dcMnd  aradlk 

on.  77. 
lor  ftttempting  to  oontral  deoiaiiHU  by  a«lnmniei  and  k«ta  «I  tIoIsbs^ 

S3,  SI. 
for  «DntpirIng  agatnit  the  attorney  of  hU  xlverwry,  SSl 
for  deceiTiug  k  court;  jucl);e,  or  otber  jndJoUl  officer,  89 
for  emlMEzlemant;  78. 
for  fightiog  K  doal,  77. 
lor  iorgary,  77. 

tor  givjug  diilioDHt  adrice,  SI. 
for  groaadlaM  Mcowtion  against  jailgea,  8S, 
for  iudaciDg  ■  witneat  to  abaant  binualf  from  a  trial,  82. 
tor  joining  in  a  oompiracy  to  oheat  aad  defrand  tradeioian,  n, 
for  letting  tanameata  to  be  oaed  aa  brothala,  ^^, 
for  hUi.  77. 

for  making  lod  enfordog  aa  nnconicioaabls  eoatraot  with  Ua  oUan^  n. 
for  miMppropriating  moneya  receirod  aa  a  baitaa,  77,  78, 
for  miioondnot  in  tbe  taking  at  a  dapoaitioD,  62. 
for  miaoondaot  while  acting  aa  a  clerk  of  another  attomsy,  7Bh 
tor  not  oiaiDtaining  the  reapoat  dae  to  oourta  aad  jadicial  offioai^  6^  8L 
lor  obliterating  a  record,  S2. 
for  obtaining  money  by  falsa  prateniaa,  77. 
for  oBTcring  eridenoa  known  to  be  falie,  82. 
for  participating  in  tha  lynching  of  a  person,  77. 
lor  polluting  tha  admiaiatratioa  of  joatics,  S2. 
for  resortiog  to  fraudulent  devises,  82. 

for  ichemei  to  prevent  tlia  ilociaion  nf  a  canae  npOD  Ita  merita,  8K 
4ar  taking  adrautage  of  coiilidence  reposed  bva  clianti  8L 
for  treuouabls  aota,  77. 
lor  nnprofaeaionsl  eoadact,  81. 

for  naing  againat  hia  client  iuFormatioa  obtained  while  la  Ua  aerrioa,  81. 
for  uaing  evidence  known  to  ba  faUe  or  forged,  62. 
immoral  character  aa  a  oanse  for,  79. 
inheront  power  of  oourta  over,  72. 
b  not  for  the  pnrpoM  of  punishing  orimei,  73. 
jndgea,  contempt  and  caluoiniea  oF  whiuh  may  Juatify,  82-8L 
lef^alatnre,  power  of  to  preacribe  and  limit  oaaaaa  for,  ^i, 
libel  npon  a  judge,  when  not  a  cauaa  for,  S6. 
■niasppropriation  of  moneys  of  client  ai  a  canae  for,  78. 
■Mtivea  nnworthy  ot  are  eaaautial  to  Juatify,  S3. 
•bject  o(  ia  to  protect  courts  and  litigants  against  ministrationa  of  tba 

law  by  improper  peraona,  74. 
pardou  for  crime  eommitted  doei  not  prevent  diabarment,  noi  reatora 

one  already  diibarred,  77. 
partnera,  miacondnot  of  one  cannot  jnstiFy  diabarment  of  another,  78> 
payment  oF  moneya  embezdsd  will  not  prevsnt,  78. 
|N>wer  of  legislature  to  praaflriba  limitations  apon  the  anthcnity  of  tha 

courts,  72. 
proeecntioa  for  erims  wbiob  mnat  preoade  prooaedinga  br  diabaraMa^ 

79. 
purpose  and  grounds  o^  7S. 
atatntes  limiting  power  of,  72.  73. 
•tatatea  of  limitation  will  not  prevent,  77. 
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Armann,  Dbbabmsht  ov^  tol  for  detarmining  what  li  %  fiilBoI«iit  eaiut 
ior,7& 
improfeatioiud  ooodnol  m  a  groand  for»  81. 
vnprofeMiooal  oondnoK  justifying  inatanoat  o(  81,  8& 
AllonoNSSB8»  liability  of  for  aaUing  proparty  of  ft  third  peraon  without  Ut 
authority*  899. 

Bailmbmt,  agency  to  aell  gooda  and  return  prooeeda  oonttitutea,  802. 
Banks,  ooUectioo,  indorsement  of  paper  to  for  purposes  ol^  409l 
inaoWenoy  of,  raoaiving  money  after,  630i» 

Oabbisim,  limitations  by  contract  upon  liability  of,  880. 

Olovd  Upon  Tftli^  aaaeasmant  for  tazaa  when  may  ba  aaunllad  at  %  tlH 

aotanant  may  maintain  anit  to  remore,  878. 

deed  void  on  ita  faoa  oannot  oouatitats^  877* 

definition  of,  873* 

equitable  relief  against,  374. 

aquitabla  title,  holder  of  when  may  ramora  aloud  ttiarafroa  though 
not  in  possession,  878. 

forged  mortgage  may  be  removed  aa  a,  378. 

ia  any  inataament  which  cannot  ba  overooma  without  aztrinato  •?!» 
dence,  873. 

Judgment,  when  may  be  annulled  as  %  877. 

Jurisdiction  of  equity  to  remove,  874. 

oral  claims  cannot  constitute,  878. 

person  out  of  possession  but  having  ft  perfect  aqulty  may  Titlntiln  airil 
for  removal  of,  878. 

person  out  of  possession,  suit  by  to  remove,  876, 

poaaession  obtained  by  fraud  or  Tiolanoa  will  not  support  a«it  tft 
remove,  876,  376. 

possession  of  complainant  in  suit  for  must  have  been  lawfully  aaqniia^ 
375. 

posaession,  when  essential  to  maintain  suit  to  remove^  876, 

prescriptive  title  will  support  suit  to  remove,  876i. 

atranger  to  land  cannot  maintain  suit  to  remove  cloud  tharafiro■^  fli^ 

anit  to  remove,  when  sustainable,  374. 

tax  certificate  or  deed,  when  may  be  annulled  aa  %  877* 

tax  deed,  when  may  be  annulled  aa  %  877* 

teat  to  determine  what  ia,  374. 

title  upon  which  suit  to  remove  may  ba  auatainad,  878ii 

title  which  disprovea  itself  is  not,  874. 

unoccupied  lands^  owner  may  maintain  anit  to  remove  froo^  877* 
OoLLATKRAL  SiouRiTiBS,  right  of  bona  fide  holdera  o^  803. 
OomoNMKNT,  definition  of,  203. 

for  sale,  effect  of,  203. 

of  gooda  doea  not  neceasarily  vest  property  in  the  consigna%  Wk 

of  goods  for  sale^  acceptance  of,  203^  204. 

of  gooda,  liability  of  consignee  for  freight  on,  204b 
CoNSTmrnoNAL  Law,  boards  of  health,  power  of  to  determine 
without  granting  partiea  a  hearing,  694. 

legislative  power,  delegation  of,  656. 

tenement  housea,  power  of  legislatare  to  regulate,  693^  68C 
CoRTRACT,  illegal,  equity  will  not  aid  either  party  to^  614. 
OoRTRAOTORS,  independent^  liability  for  acta  of,  350, 


dlreotora  of  »i*  not  utthoriwd  to  uit  wbsB  Huj  v*  paraoiull;  intar- 

MUd,833. 
dlnoton  ot  mi.f  ooDtrut  with,  83i. 
dlraaton  of  paymcat*  mads  to  by  tha  oorponlloa,  834, 
dirtoton  of,  preference*  in  favor  of  after  iuMilTcacy,  SS4. 
luolraat,  dincton,  preFerencei  by  ia  Isvor  of,  834,  830. 
Ineolveiiti  lien  of  arediton  upon  fanJi  of  dou  oot  eliet,  828, 
UuolTeD^  praCscenooB  by,  omm  aaiUiaing,  826,  829. 
inaolveDt,  praleraaoaa  by,  deoieioiii  deoyiag  power  o(  to  makay  BML 
luaolvant,  prefareacM  by,  in  favor  of  diracton  and  other  offioan,  tM. 
fauolvant,  prefetenoee  by,  in  favor  of  atookholdara,  83S. 
laadveat,  piaferanoea  by,  abtaiaed  by  aotioDi  againit,  fiStb 
Inaolvant,  prafetenoe*  by,  •Mtnte*  oonoaming,  826^  839. 
Inaolvent,  prefereuoea  by,  atatatea  denying  power  to  make,  SSIb 
Jodgmenta  againat,  whether  ooneloaiva  npoa  tha  atoakholdar^  SO. 
promoten,  liability  of,  72& 

■took  iuaed  a<  paid  in  f  nil  whan  part  only  hai  been  paid,  70. 
■took  iaauad  withoat  fall  payment,  142. 
•took,  ovarvaluation  of  property  taken  in  payment  for,  M 
•tock,  payment  for  in  property,  142. 
atook,  payment  in  property  of  •abaoriptioiu  for,  7S8-  . 
■tockholdara,  control  ezeroitable  by,  8S9, 

•tockholdeia,  eaforoing  liability  of  in  anotber  atate  or  «tma,tKj,  Itt, 
•took li olden  paying  tor  atook  in  property,  liability  ot,  141. 
atookholder^  preferenee*  in  favor  of,  829,  9S0, 
Bobscription  to  atook,  relaaaa  ot,  when  oannot  be  granted,  B97. 
ODOKTin,  bridge*  and  highwaye,  liability  of,  for  dafeata  in,  S2T. 

ftavtOK,  appellate  ooort,  power  oC  to  reiinira  remiaaiaa  of  itwtdrt,  HM, 
649. 

maainre  of,  for  braaobat  of  ooniraot^  893. 

Heaaure  ot,  for  brsaoh  of  oontiaot  to  aell,  M4 

nominal,  recovery,  wbsD  reatrioted  to,  911. 

profita,  loai  of,  when  raoovarable  a^  893. 
Dmnrrioit  of  eload  upon  title,  S71. 

«f  eooaignment,  903, 

of  lotteriaa,  SOB. 

ot  nagligenoe,  249. 

ot  total  deatruotion,  578. 

•t  andne  inflnanoe,  514. 

«I  wateroourae,  229. 
DiTOBCB,  ornelty  anffloiant  to  jnatify  granting  al,  468. 

Bninknt  DoMAiir,  damagea  which  mut  ba  aonipeoaatad,  SOI. 

BsTATi  IN  Emm,  deviae  with  power  to  control  and  aell,  when  oraatea,  7IKL 

Bbtatis  of  DacEDKHTs,  domicile  of  the  owoer  of  personal  property  ••■. 

trola  aucoaaaion  thereto^  684. 
BsTomL  hi  pail,  what  neceaaary  to  eonatitnta.  Ml. 
EviDBHCl,  declarationa  made  by  grantor,  893. 

privileged  oommanicatiooa  to  a  phyaiciaa,  what  are  no^  IS9. 
SxBOU'it>Ba  AHD  Adminibtratobs,  acooontability  of  for  aaaeta  eoltaotad  im 

anotber  atate  ot  country,  668, 
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BxvouTORi  ANB  ADMrNTSTRATORS,  ftotions  hj  Mid  ftgainat  outside  of  flM 

jarisdiotiou  of  hit  appointment,  672. 
aooillary  adminiBtrator,  right  of  appointment  of,  867. 
ancillary  latteri,  whan  must  be  obtained,  664,  665. 
appointed  in  different  states,  there  is  no  privity  between,  671. 
anthority  of  is  limited  to  the  sovereignty  appointing  them,  664. 
bondsmen,  liability  of  for  foreign  assets,  670. 
ehooes  in  action  assignment  of  by  foreign,  673. 
domestic,  aoooantability  for  assets  collected  in  another  state  or  oooa- 

try,  668. 
domiciliary  anthority  of,  672. 
duties  of  in  respect  to  property  situate  in  another  state  or  coontry,  666, 

667,  669. 
extraterritorial  anthority  of,  671. 
foreign  assets,  accounting  for,  670. 
foreign  assets,  duty  respecting,  667,  660. 
foreign  assets,  inventory  of  when  must  be  made,  670L 
foreign  assets,  liability  for,  660. 
foreign  assets,  liability  to  bondsmen  for,  67a 
foreign  assets  received  must  be  accounted  for,  670. 
foreign,  assignments  and  transfers  of  by,  67& 
foreign,  duties  of,  665. 
foreign,  payment  of  deposit  in  bank  to,  668. 
foreign,  personal  property,  authority  over,  666L 
foreign,  right  of  to  receive  paymenti  665. 
fcNreign,  suits  by  as  against^  672. 
foreign,  title  of,  665. 

foreign,  title  to  personalty,  to  what  extent  reoogaiasd,  888. 
going  into  another  state  with  assets,  671. 
injuries  to  decedents,  actions  by  to  recover  for,  87S. 
judgments,  recovery  by,  678. 
jnrisdictiott,  interest  of  the  estate  outside  of  aost  not  be  disr^gvde^ 

665. 

kinds  of  administration,  664^ 

liability  of  one  for  an  aot  of  another,  818. 

liability  of  for  letting  foreign  assets  escape  his  control,  888. 

liability  of  for  property  and  debts  outside  of  jurisdiction,  887f 

negligence  respecting  foreign  assets,  liability  for,  670i 

partnership,  effect  of  carrying  on  by,  818. 

payment  of  debt  to  foreign,  when  a  satisfaction  thereoi;  887,  888. 

principal  administration,  where  must  be,  664. 

right  of,  to  take  possession  of  property  out  of  the  jurisdiction,  888L 

■ales  by,  of  lands  situate  in  another  state,  673. 

title  of  executor,  difference  between  and  that  of  an  administrator,  888^ 

666. 
title  of  executor,  when  accrues,  666. 
voluntary  payment  of  foreigu,  665. 

FaoiOBfl,  aotions  by,  for  acts  injurious  to  them,  200. 
advances,  interest  created  by,  200. 
draft  upon,  effect  of  acceptance  or  payment  of,  206. 
Uen  of,  852. 
limitations  upon  powers  ol^  852. 


right  of  posKnioD  of,  20S. 

mle  of  goodi  bj,  to  pay  priTaU  debt,  BH. 

Monritj  (t,  for  advBDCM  inula,  SIM. 

•tatatsi  raipeatiiiB  niM  by,  to  one  who  does  not  i1i»nlo«n  hli  prlaclpil, 

808. 
titi*  Toati  in,  to  the  aitfut  of  thair  adrutoa^  tOBL 
VtxTVRBS,  Uat  to  dstarmina  what  ua^  3S7. 

OAKMUHMBMrr,  uaignniant  for  benaflt  of  (ndlton,  wImb  has  {MmImm 
onr,  790. 
al  •  d«bt  in  ona  itata  irbiob  i«  dna  in  Miothn,  TM. 

HOMISTiADk  oonititDtJonalit;  of  Uwb  eian^ting  firam  iMa  wtatti  tafw 


aropa  and  prodnM  of,  whetfaar  azsmpt,  SS9. 

drop*,  dabta  oreatad  for  inppliea  naad  in  prodaolii^  Wh 

dabta  sziitiDg  before  dedication  of,  3Si. 

•lanption  of  proceode  and  produce  of,  ZST. 

fldnaiarj  dabti^  whether  exempt  from,  387. 

Inanraaae,  prooeedi  of,  whether  exempt,  23S 

falTolnabuy  lale  of,  procsede  of,  am  exempt,  238. 

ImprovamaDta,  debU  created  for,  whether  exempt  boa  m1*  for,  IK 

Jndgment  eotered  before  dedicstioD  of,  3S4, 

uateriatmaD'a  liee,  whether  eubjeot  to^  384. 

maohanioa,  Uborere,  aad  materialmen'*  lien*,  wbia  Mbjaot  to^  SSft 

monej  bcrrowad  to  pay  pnrohaaa  prioe  <rf,  S86. 

penalties  whether  exempt  from  judgment!  for,  888. 

prooeada  of  auit  to  ooadeinn  property  ia  the  exarolMaf  (harii^aC 

•miaent  domaia  are  exempt,  238. 
prooaedi  of  Tolnatary  sale  of  are  not  azamp^  SST,  W. 
prcdta  of,  whether  exempt,  2S9. 
pDblio  offioera,  liabilitj  ol,  whother  nay  ba  mtoroad  ^dnat  tMt 

bometteadi,  388. 
p«rabaae  money,  alignment  of  alaim  for,  38S. 
porobaae  money  Imrrowad  of  a  third  penon,  whathar  nbjaot  to  Jadf* 

mmt  for,  336. 
forduwa  money,  ehaage  in  form  of  eridenea  of  debt  giTan  for,  KS. 
pnrahaM  money,  exemption  from  judgments  roooverad  fo^  Ml, 
ranU  of,  whether  exempt,  289. 
street  aaaaaamenta  may  be  enforced  againet,  S87. 
taxes,  to  what  extent  subjoot  to  jndftments  for,  SS7, 
torts,  whether  exempt  from  jadgments  for,  SS9,  SSBl 
vendor's  lien  preoludee  claim  of  exemption  of,  385. 
HvutHD  AHD  Wira,   moneyi  and  labor  of  husband  expandad  wm  wlfa'a 

property,  946. 
pasaeasion  by  Itoebsnd  of  wife's  land  is  not  dsemed  to  be  adTorse,  S8IL 
reaaltiog  tmat  iu  favor  of  wife,  B84. 

iNSlCTHaNT  for  lareeny  must  etate  Tatne  of  property  itoleu,  214. 
IVTAHT,  contracts  between  and  adult*  are  not  void,  481. 

oontraots  between  and  adults,  oonditione  on  whioh  m^  anid,  401. 
bijuiionoii  sgsiast  municipal  ocdiaaoaaa,  34^ 
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teomAii€%  agmts,  noUee  of  limitationB  upon  powen  of  mnst  be  g|TiB»  SMi 
Arlntrfttioii,  stipnlation  for,  to  what  extent  enforoaable,  118, 
difference  between  reineoranoe  and  doable  inaoranoeb  482. 
diriaibUity  of,  57a. 
InoreaM  of  riak  by  tenant,  807. 
increase  of  risk,  forfeiture  beeante  of^  870. 
reittsnrance,  action  by  the  original  aesnred,  447* 
reinsnranoe,  action  by  the  original  inanrer  may  bo  bronghl  befoM  Im 

has  paid  his  liability,  448. 
reinsurance  oannot  extend  beyond  the  insurer'a  risk,  443. 
reiimiranoe^  oontract  of  to  the  whole  extent  of  tto  inanrer'a  Uabflify  li 

▼alid,  442. 
relnturanoe^  oontraot  of  when  mUra  vfrte,  44SL 
reinauranoe^  ouetoma  respecting,  442;  444. 
reineuranoe^  definition  of,  442. 
reinrarance,  defenses  to  actions  upon,  448. 
reinsurance,  duty  of  party  procuring,  444b 
reinsurance^  effect  of  contract  of,  442. 
reinsurance^  judgment  against  the  original  insiuw,  tffMt  mpoa  ISbm 

reinsurer,  446,  447. 
reinsuranoe,  liability  of  insurer  under,  44Si. 
reinsurance,  liability  of  reinsurer  oannot  extend  beyond  that  of  fha 

original  insurer,  446. 
ffslnsoranoe,  liability  of  reinsurer  for  oosts  and  expenses  of  suit  againsi 

the  original  insurer,  446. 
foiBsuranoe^  liability  of  may  be  for  a  less  riak  than  the  original  iasob 

anoe^  but  not  for  a  greater,  444^ 
rsinsuranos,  liability  of  reinsurer  when  the  original  Insurer  settlsa  Ikt 

loss  by  payiug  only  part  thereof,  448. 
rsinsnranoe^  privity  of  interest  between  insurer  and  rslnsurer,  448L 
reinsurance^  proof  affecting  contract  of,  444. 
reinsurance,  risk  of  when  begins,  445. 
reinsuranoe,  statute  of  frauds,  contract  of  is  not  within,  444. 
total  destruction  of  property  defined,  678. 

IvBOMXHT,  against  a  person  by  the  name  in  which  he  had  acquired  properly^ 
218. 

appeal  after  reoeiving  satisfaction,  oases  sustaining  right  o^  271* 

appeal  by  defendant  after  he  has  satisfied,  272. 

appeal  from,  by  party  who  has  received  satisfaction,  271* 

waiver  of  right  of  by  suing  out  execution,  271. 

waiver  of  right  of  by  voluntary  payment,  273. 

by  oonfession,  statement,  necessity  for  and  sufficiency  of,  810L 

estoppel  to  appeal  from  after  receiving  satisfaction,  271. 

of  a  sister  state,  effect  and  credit  to  which  entitled,  883. 

of  a  sister  state,  jurisdiction,  may  be  attacked  for  want  of^  884. 
JvBnDionoN  over  idiots,  whether  may  be  exercised  without  notice  to  and  tm 

opportunity  to  be  heard,  022,  028. 
JVBT  TniAL,  damages,  excessive,  appellate  oonrt^  when  may  set  aside  ver- 
dict on  account  of,  645. 

damages,  verdict,  when  will  not  be  interfered  with  on  the  ground  that 
they  are  exoessive,  642. 

intoxioating  liquors  used  by  a  juror,  when  a  ground  for  a  new  trial,  188. 


JtrmT  Tbul,  purioD  aiid  prajndioa,  ntbog  uitu  Tardtok  baoann  o^  Ml. 

Llur,  of  tucton,  S52. 

LnHTATlONS,  itatuta  of,  fraud,  when  preranU  mniiiDg  of,  892. 

(Utnta  of,  want  of  bnowledRS  of  the  eiUtanoe  «f  eanae  of  aoMon,  69t. 

■UtQtfl  ot,  wbeu  baKina  to  niii,  693-6M. 
LoHAnoB,  due  procea*  ol  kw,  what  U  wiUi  tafaraDoe  to  prooaedinga  againaV 
924. 

Botioe,  whether  mntt  preoede  appointmeDt  of  oommittee  for,  923,  K4. 
Haliciodb  FKOBtCOTioii,  pnblio  offioar,  Uability  of  for,  747. 
ICAKXuaa  Settlikiiitb,  M>iuidar«lioa  ol  Duuriaga  la  aafficieot  to  Mppor^ 

MS. 
ItuuiD  WoMiH,  torta,  limlnlity  of  for,  937. 
Uunm  AHD  SiKTANT,  Mtaot  aer^aDt  for  whiob  mMtar  ia  uiwarable.  SOt. 

ecntiDiiing  in  employoMnt  iSttt  knowledge  of  riak.  U8. 

■aparior  «ervatit,  muster,  when  •uiwerabla  to  intarior  aarrant  tof  >•(• 
liginoe  of.  607. 

Tioa-priDcipat,  foretnui  ordlnarilj  ia  not^  406. 

vcdantMra  aniitiiig  aarvaat,  liability  of  maalar  ttv  MIL 
HlOHABiC^  LiSH,  a^airut  a  peraon  who  dotta  Dot  own  tba  fea,  323. 

agTMnMnt  at  Iha  pHnoipat  ooDbnotor  that  wma  ahall  ba  filed,  702. 

deaotiptioD  in  olaim  of,  323. 

bomaataad,  whether  aabjeat  to,  tSX 

intnaat  inbjaet  to,  223l 

■»tiae  ot,  what  mnat  oootaln,  7B2. 

on  property  d  maniad  woman,  7SS. 
HoKTSAal,  aatiafaotioa  of  by  mtatake,  4901 

aaonring  diffarent  itota^  proooada  of,  how  to  b«  diatribntad,  TWL 
HuHioiPAL  CoiroRATions,  delegation  of  pomn  ot,  40. 

Indebtadnaaa  bayond  the  knonnt  kntboriaed  by  tba  oaDititntiao,  tSI^ 
S60. 

Indebtedneaa  beyond  the  Amonnt  Mitboriaad  by  the  oonatitutioD.  eqM- 
table  righta  ot  boldera  of,  SSSl 

Mabtadoaaa  beyond  the  ooiiatitati<Hial  limit  ia  wholly  Toid,  2B9,  SSO. 

indebtedneaa^  notioo  mnat  be  taken  ot  Umifaitioni  upon  power  to  araatak 
268. 

iadebtedneaa,  p«uiiea  dealing  with  mnat  take  notioe  of  iMla  appearing 
by  the  pnblio  reoorda,  SSS, 

indebledneai^  refnndiag  bond*  If  Id  ezoaM  of  the  oonatitational  limU 
are  void,  thoogh  baaed  partly  on  valid  debta,  SBOl 

Injnaotioii  agaiiut  enMtment  of  void  otdinaDoea  by,  344. 

tepilative  dntiea,  liability  for  nonperfonniDoe  o^  8U. 

atreeta,  liability  for  not  keeping  id  repair,  808. 

Nriaoe  watara,  liability  for,  4M. 
HvnrAL  BiirBFrr  AMoaUTiuHS,  benefloiariM,  ahknga  o^  how  Buy  be  uad^ 
17,  4». 

banefioiariai  hne  no  Teatad  rigbti^  17,  4& 

beneficiariH.  waiver  ot  detaota  in  attempted  changea  of,  BIX 
NnuasNOB,  contributory  ia  naing  defaotive  aidenralki,  803. 
Nbootiabls  IiiBTRITMEitra,  alterattont  in  whteh  will  Avoid,  SSI, 

blaaka  fn,  negligence  in  leafing  nnfilled,  251. 

coanterolaim  or  aetaff,  when  uaignment  is  lubject  to^  84S> 

eqaitiea  to  whioh  iuJoneB  of  ii  luliject,  S4S. 
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NviflAHdi  abatement  of  without  notioe,  911. 

damages  for  are  all  reooTerable  in  one  action,  910,  91L 
eeparate  actions  for,  when  recoverable,  910.  * 

Partnbkship,  real  property,  when  treated  as  assets  of,  800. 
Patmbht,  Tolontary,  effect  of,  883. 

Tolontary,  recovery  of  money  used  in  making,  883. 
PBTMiciAifS  AKD  SuR0B0N8,  are  not  servants  of  the  persons  employing  them, 

771. 
FwomuDi CIS*  by  insolvent  corporations  in  favor  of  their  creditors,  826-8Si» 

by  insoWent  oorporations  in  favor  of  their  directors.  834,  83ft. 
Pbovits,  loss  of,  when  recoverable  as  damages,  894. 
POBLIO  Lakm^  appropriation  of  waters  thereon,  780. 

porehaser  of  takes  subject  to  prior  appropriation  of^  780i 

Eailwat  Cobpobationb,  blasting  rock  in  constmotion  of  raOwayib  dam- 
ages  reooTcrable  for,  910. 

erossings,  duty  of  persons  approaohing,  280.  * 

damages^  reooTery  for  injuries  reavlting  from  oonstmotion  of,  910. 

grant  of  right  of  way  for  porpose  of^  what  implied  from  and  inolndad 
within,  910. 

■egligence,  whether  may  be  inferred  from  the  speed  of  trains,  28S. 

passengers,  liability  for  assault  made  upon,  320. 

signals,  duty  of  to  give  at  oroBsiugs,  285. 

tomtablesy  liability  for  injuries  inflicted  on  trespassing  ehildien,  hXk 
BmAiNDKRa^  Tested  and  contingent,  distinction  between,  194. 
Rnonmo:!,  of  contract  by  parties  in  default,  786w 

Balm,  agency  to  eell  and  return  proceeds  constitutes  a  bailment^  848L 
and  consignment,  difference  between,  206. 
•OQsignment  of  goods  for  doea  not  anthoriis  their  sale  to  pay 

signee's  debt»  204. 
•onsigument  of  goods  for  doea  not  justify  their  pledge  to  pay 

signee's  debt,  204. 
•OQsignmeot  of  goods  for  does  not  neoessarily  vest  property  in 

signee,  204. 
oonsignment  of  goods  for  doea  not  subject  them  to  claims  of  tha  ooo- 

signee's  creditors,  204. 
consignment  of  goods  for  giTes  oonsignee  no  right  of  action  against 

consignor,  204.  • 

oOQsignment  of  goods  for  is  subject  to  such  conditions  as  the  ooDsigMf 

may  impose,  205. 
oonsigninent  of  goods  for  must  be  accepted  by  the  consignee,  203. 
oonsigment  of  goods  for,  nature  of  the  interest  of  the  consignee,  204. 
oonsignment  of  goods  for  Tests  title  in  the  oonsignee  to  the  eitent  of 

advances  made,  204,  205. 
oonsignment  of  goods  to  be  sold  on  commission,  assi^ment  after,  209. 
oonsignment  of  gooiis  to  be  sold  on  oommission,  attachment  of,  208,  200, 
oonsignment  of  goods  to  be  sold  on  oommission,  consignor's  right  to  r^ 

ooror  procee«ls  of,  209. 
oonsignment  of  goods  to  be  sold  on  commission  does  not  pass  title,  207. 
oonsignment  of  goods  to  be  sold  on  commission,  instances  where  does 

not  pass  title,  208. 
oonsignment  of  goods  to  be  sold  on  oommission,  losses  must  be  botao 

by  the  consignor,  210. 


968  Index  to  the  Notes. 

BuMf  oondgnnM&l  of  goods  to  bo  lold  on  oommiidoii,  whon  posMO  tfll% 
207. 
oooaigament  of  goodi  to  be  lold  on  oommistion,  witb  a  right  to  tlio  OOA* 

•ignao  to  rotain  all  above  a  specified  price,  208,  209. 
delivery  to  carrier,  when  passoe  title,  840. 
ofidence  to  ehow  whether  transaction  amonnted  to  or  to  a  oonslgniMB^ 

206 
or  oonsignment^  question  of  should  bo  sabmittod  to  tho  inry*  20ft 
or  return,  contracts  of,  210. 
when  ezecntory,  871. 

with  privilege  of  purchaser  to  return  property,  effect  ol^  871. 
Shuxit's  Cass,  rule  of^  194. 

SiiAN  JKR  AHD  LiBBL,  damages,  actual  and  exemplary,  45. 
Strbst  Railways,  duties  of  servants  of  to  avoid  injuring  persons  oa  tiM 
street,  649. 
have  BO  f zolusive  right  to  the  use  of  the  streets,  649. 
SiTBBOOATioir,  person  payiog  mortgage,  when  entitled  to,  490. 
SoBVKTS,  apportioning  an  excess  or  deficiency  in,  186. 

Tazbs,  homestead  is  subject  to,  .S87. 

Torts,  homestead,  whether  subject  to  judgment  for,  388,  889. 

liability  of  married  women  for,  937. 
Tbadb,  combinations  in  restraint  of,  615. 
Tasi^ASSBBS  upon  real  property,  liability  of  landowner  to^  123* 

UvDUB  IvrLUXNOB  defined,  514. 

Vbkdob  and  Purchabbr,  forfeiture  by  vendee  of  partial  paymentsi  786L 
Vbndor's  Libit,  homestead,. whether  subject  to^  385. 

Watbrs,  appropriation  of  on  public  lands,  780. 
Wills,  codicil,  proof  of  establishes  the  will,  153. 

execution  of,  attesting  witnesses  need  not  see  the  testator  sign,  158, 

proof  of,  where  witnesses  cannot  be  found,  158. 

witnesses  attesting,  competency  of  is  to  be  determined  by  tho  faoio 

existing  when  the  will  was  made,  437. 
witnesses  attesting,  husband  or  wife  ol  beneficiary  is  aol  competent  to 
act  as,  438. 
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ABATEMENT. 
Sea  NuiBA]ra%  & 

AOCIDSNTa  . 
8m  NiouoKNOiv  6;  Railboam^  1ft. 

ACXX)UNTINO. 
8m  Bxboovobs  aho  Admikistbatom^  10. 

ACTIONS. 

1.  A  Oavu  of  Aonoir  bom  kot  Exist,  anlen  there  is  a  penon  \m  eadil> 
eoM  capable  of  miing,  or  of  being  sued,    i^iner  ▼.  JHneTf  693. 

%  NiOLiomcs— TuAKflrroRT  Action — ^Pkoof  of  Lkx  Loci. — A  common-law 

aotion  against  a  railroad  company  by  an  employee  to  recover  for  injuries 

oauaed  by  the  negllKcnM  of  the  company  is  transitory  in  its  nature,  and 

may  be  maintained  in  a  state  other  than  that  in  which  the  injury  is 

reoeiTed  without  proof  of  the  law  of  the  Utter  state.    Burdkt  t.  ifis- 

•omW  Pac  Rm.  Oo..  62a. 

ADOPTION. 

Covvum  ov  Laws^Aooptbo  Ghildrut.— Though  children  adopted  in  a 
foreign  eountry  may  have  acquired  the  status  of  children  and  heirs  at 
law  of  a  penon  there  residing,  yet,  if  hs  subsequently  removes  to  an- 
other country,  and  there  acquires  property,  it  is  subject  to  the  laws  of 
that  country,  and  the  right  of  the  owner  to  dispose  of  it  by  will,  though 
by  so  doing  hs  may  disinherit  the  children*    Lomg  r.  Heu,  148b 

ADULTERATION. 

fteioi  FowBB — ARTirioiAL  OoLORiNO  IN  ViNiaAB. — A  statuts  prohibit- 
ing STsry  person  from  manufacturing  or  keeping  for  sale  any  vinegar 
containing  any  artificial  coloring  matter  is  constitutional  and  enforce- 
able though  the  coloring  is  harmless  and  not  injurious  to  health,  and 
the  vinegar  so  colored  is  in  all  respects  equal  to  the  best  vinegar  of 
the  class  which  it  is  colored  to  represent,  if  the  object  of  ths  coloring 
Is  to  dsMire  purchuers  into  believing  that  the  vinegar  wm  cI  this 
latter  elass.    Peopk  v.  Ohrard,  69ft. 

Sm  Municipal  Corpdration8,  fiOl 

ADVERSE  POSSESSION. 
SmCrofs. 

AOENOT. 

I.  Xtmn  FuHm. — A  principal  is  entitled  in  all  cases  when  he  osb  tnos  hii 
property,  whether  it  be  in  the  hands  of  his  agents  or  of  his  reprcMuta- 


bean  ooavarted  Into  monsj  if  it  Ii  in  oondition  to  b*  diitingniahad  frif 
stliar  propartT  or  uMta  at  th»  kgent.    Soca  t.  Bfme,  BOB. 

f.  I>  AV  AoKHT  RBOims  OF  HIS  Pbincifai.  bill)  to  b«  oolleeted  and  thar^ 
■ftar  Bwd  to  latiaFf  moh  obligatiooi  u  the  prindpnl  ma;  inonr.  Mid 
whioh,  whan  eollaotod,  tha  sgent  depoilted  ia  b&nk  to  hi>  own  oredi^ 
tbt  aqnitabla  titla  ramain*  to  tha  moueyi  lo  depoiitad  in  tfa*  princi- 
pal, and  on  Iba  agant's  inaoWaDoj  tha  principal  may  rooovar  thwok  !■ 
pnfareaoa  to  tha  othar  araditora  oF  anoh  agaub     Boea  t.  Bftne,  BOIL 

%  CoHSiaRNEKT  VOB  8ali — LiKN  FOB  CoKHissiOM.— Under  «  0<Hltra«t  ol 
MHuignmant  for  cala,  whsra  tha  oontnut  it  one  of  pnra  agaaaj,  tlM 
agant'a  right  to  a  lian  tor  eomniisrion  and  aipenditaraa  1«  on*  peraonal 
to  ht[n■al^  not  tranafanbla^  and  ha  aloDO  hH  tbo  right  to  take  «dTW^ 
ttt»«li*.  Banm Bi^t  At.  Oil  v.  BloA  Bn*.  Tobaaat  Ow,  St6. 
8m  Lnmatroi,  SO,  Ml 

ALTERATION. 
■m  Nhotuilb  LnTKnuari^  U^  17i 

AUENDHENTS. 
Bao  Affbu,  SOi 

ANTENUPTIAL  OONTRAOTa. 
8«a  MAKBuaa  Airi>  Diromok 

APPEAL. 

L  ArrUL  doh  not  Ln  from  a  dlaohargad  and  Mtlaflad  jndgawt      AMi 
T.  OoniUng,  27a 
.  %  JmMWMHTB— DiaoHARoa  OF—RiDHT  TO  Apfui.— Ona  (oond  goQ^  ti 
aontempt,  who  paya,  nadar  protean  tha  flna  adjndgad  againat  1 
oannot  reaerre  tha  right  to  appeal.     No  appeal  liea  from  a  d 
Judgment,     BtaU  v.  OmkUnt,  270. 

%,  Jduoiuhi — RiviKW. — Ii  a  oomplaint  ia  fatally  datactiTa,  and  doos  not 
•npport  the  jadgmaut,  allegad  arrori  oooniring  npoo  the  trial  oaonot  be 
•lamloed  npon  appeal  at  tha  inaUnoa  of  Uia  plaintiK     ffVuwaW  Tp 

A  JroamifTS— Rbtiiw. — A  jndginaa^  if  ahown  to.  ha  oorreot  bj  tha  plaa^ 
luge  and  avidanoa,  oanaot  be  diatarbad  on  appeal,  notwithatandi^ 
•rrora  may  haTa  ooonrred  upon  tha  trial.     Ketmttt  t.  Ptttrt,  S74. 

Ik  Ta  bring  before  the  lupreme  ooart  of  Illinoia  for  rarisw  tha  mlingn  af 
Uia  trial  oonrt  npon  a  question  of  Uw,  writteo  propoititioii*  mnat  bo  niE^ 
mittad  to  it  to  ba  bald  u  Uw  in  tha  deoiaionof  tha  oanae,  and  the  oonri 
mnat  than  write  on  anch  propoaition  either  "  rafnaed  "  or  "  bald,"  mmI 
tiia  party  objeoting  to  tha  action  o(  the  oonrt  in  thi*  reapaot  Moat 
•soapt  thereto,     Niagara  Int.  Co.  v,  BiAop,  lOS. 

Ih  Ax  ADTBKSBPABTrWiTQiii  TBI  MKiHiHaoFTai  SxATimRiaDIi&nH* 
ArPIAU  it  a  party  whoaa  interrat  Iq  relation  to  tha  anbjaot  of  tha 
appeal  ia  in  oonfliet  with  tha  rerareal  or  modiGoaticn  of  tha  Jndgnant 
«c  Mder  from  which  the  appeal  ia  proaaontsd.     Omui  r,  Btrgt,  8S, 

%  AnTMBn  Pabtt,  Who  is— OODiFUfOAtiTS.— Under  a  atatata  raqniring 
•rary  notice  of  appeal  to  be  aerved  on  the  advana  party  or  bia  attoe- 
M7,  a  plaintiff  agtinat  whom  a  jadgnant  baa  bean  antend  in  favof  <l 


iNDtS.  961 

MM  of  two  oodefenduitt,  and  in  whose  faror  Jadgment  fa  entered  against 
the  other  oodefendant^  need  not  seire  a  notice  of  appeal  on  the  defend- 
ant against  whom  Jadgment  has  been  entered.  He  is  not  an  adverse 
party,  beoanse  the  roTersal  of  the  jadgment  in  favor  of  the  other  de- 
fendant cannot  increase  his  liability  nor  otherwise  prejndice  hioL 
Oreen  ▼.  Berge^  26. 

IL  RiTiiw  ov  Jukt's  FlirDZNO — Vibw  ov  Prbmisk!). — The  snpreme 
court  will  not  distorb  the  finding  of  a  Jnry,  unless  all  the  material  ctI* 
dence  teaching  the  matter  at  issue  that  was  considered  by  the  jury  is 
before  it  Hence,  where  the  jury  have  viewed  the  premises,  and  un- 
doubtedly taken  into  consideration  matters  material  in  the  case,  but 
which  are  not  before  the  supreme  courts  it  will  not  disturb  the  Terdiet. 
Oibmm  t.  OUy  qf  ffuniingtim,  863. 

H  llATTnta  Hov  Rbvuwsd  ok.— If  no  objection  it  raised  to  a  fom 
of  pleading;  and  no  exception  is  saved  to  an  amendment  thereto  per^ 
mitted  by  the  trial  court,  the  point  that  a  change  of  caase  of  action  is 
thereby  made  cannot  be  urged  on  appeaL    NichoU  t.  SievenSy  614. 

IOL  MATTSBd  NOT  NoTiOKD  ON. — ^A  recitation  in  the  record  on  appeal  of 
matters  not  belonging  thereto^  but  belonging  solely  to  the  bill  of  excep- 
tions^ cannot  be  noticed  in  an  appellate  court.    NichoU  v.  Stevens^  614. 

11.  Etidinos — BxoLVSiON  ov,  18  Habmless  Brror,  When. — A  deed  of  as- 
signment executed  by  a  debtor,  and  specifying  certain  debts  named 
therein  to  be  paid  by  the  trustee,  is  competent  evidence  for  the  purpose 
•f  proving  the  oreditor's  claim  by  such  admission  on  the  part  of  tha 
assignor,  bnt»  if  the  only  qaestion  at  issue  is  the  right  to  enforce  m  me- 
chanic's lien  upon  the  debtor's  land«  the  exclusion  of  the  deed  is  ham^ 
less  error.     Cobum  v.  SiepkeM,  218. 

15.  When  Ebrob  will  bi  Disrboardbo. — ^When  the  court  can  clearly 
see  affirmatively  that  error  has  worked  no  harm  to  the  party  appealing 
it  will  be  disregarded.     Oabome  v.  Francis,  859. 

llL  Pbuumption  that  Erbor  was  Material. — ^If,  when  a  case  is  tried 
before  a  court  without  a  jury,  one  of  the  parties  presents  propositions 
of  law  to  the  courts  to  which,  though  correct,  it  refuses  its  assent^  the 
error  will  be  presumed  to  have  been  material  and  prejudicial,  unless  it 
appears  that  the  party  excepting  thereto  was  not  injured  thereby, 
Niagara  etc  Ina.  Oa,  t.  Bishop,  105. 

Mb  Harmless  Errors. — ^The  admission  in  eridenoe  of  the  statements  of  a 
person  not  a  party  to  the  action  does  not  entitle  the  unsuccessful  liti- 
gant to  a  new  trial  or  a  reversal  of  the  judgment  if  such  statements 
relate  to  an  issue  upon  whieh  there  is  no  oonflict  in  the  evidence,  and 
were,  in  harmony  with  the  theory  of  all  the  parties  to  the  action.  Jiorp 
w.  Supreme  Oouneiit  17. 

16.  Harmless  Error. — ^Though  the  court  errs  in  refusing  to  affirm  as  a 
proposition  of  law  that  a  party  is  precluded  from  maintaining  an  action 
upon  a  policy  of  insurance  until  there  has  been  an  appraisal,  unless  such 
appraisal  has  been  waived  by  agreement  of  the  parties,  or  prevented 
by  the  fraud  of  the  defendant,  the  error  will  be  treated  as  harmless  if 
it  appears  that  the  appraiser  choeen  by  the  insurer  regarded  himself  as 
acting  as  his  agent,  and  refused  either  to  agree  upon  a  reasonable  appraise- 
ment or  to  appoint  a  disinterested  umpire.  Niagara  etc  Ins,  Ox  v. 
Bishop,  105. 

1ft.  Immaterial  Error.— In  an  action  to  recover  for  personal  injury  ft 
declaration  by  plaintiffs  counsel  that  the  subject  matter  in  dispute 
▲k  Bx.  Kxr.,  Vol.  XLY.— CI 
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had  been  anbmitted  to  arbitration  by  th«  parttet  and  a  certain 
pensation  agreed  upon,  tbongh  inadoiisatble  in  eyidenoe^  ia  not  reven- 
ible  error  if  the  jury  ia  eaotioned  by  the  court  not  to  take  the  matter 
.  into  account,  and  the  iasuea  are  dearly  defined  and  set  forth  in  tho 
charge.     TcUmage  ▼•  SmUfi^  414. 

17«  Whxn  Assignmkmt  ov  Error  mat  bi  Considirid  as  a  Wholk. — 
On  an  appeal  from  m  Judgment  of  the  superior  court  in  general  term, 
reversing  a  judgment  of  that  court  in  special  term  overruling  a  motion 
for  a  new  trial,  the  assignment  of  error  in  general  term  being  that  the 
•ourt  in  special  term  erred  in  overruliug  appellant's  motion  for  a  new 
trial,  which  was  sustained  as  a  whole,  and  not  by  piecemeal,  the  su- 
preme court  may  consider  such  assigaiiiont  as  a  whole.  Springer  ▼•  By* 
ramt  159. 

tSL  Bill  ov  Exoxptions  —  Monoir  ior  New  Trial. — The  supreme 
oourt  is  not  precluded  from  considering  a  statement  of  offered  evidenoo 
in  a  motion  for  a  new  trial,  because  of  a  slight  difference  between  the 
phraseology  of  the  motion  and  that  of  the  bill  of  exceptions  relating  to 
the  statement  of  testimony  offered  to  be  proved,  if  the  snbstanoe  ia  the 
Mume  in  each.    Springer  v.  Byram^  159. 

19.  Instructions— Key ERSAL  ox  Judgicxmt. — An  erroneous  instmetion  on 
a  material  point  is  presumed  on  appeal  to  have  been  to  the  prejudice  of 
the  exceptant,  and  will  justify  a  reversal  of  judgment^  unless  it  clearly 
appears  from  the  record  that  it  was  harmless.    OtborM  t.  Fr€md»t  866. 

to.  Praotigx — Amendments — Prxsumption. — In  the  abaenoe  of  ezoeptiona 
it  is  to  be  presumed  on  appeal  that  amendments  to  pleadings  permitted 
by  the  court  below  were  properly  permitted  and  made.  Nkkok  ▼• 
Stevens,  514. 

il«  If  Dxpositions  arx  Admitted  in  Evidxnob  against  the  objections 
of  a  party,  but  upon  all  the  evidence  judgment  is  rendered  in  his 
favor,  from  which  his  adversary  appeals,  the  appellee,  if  hs  assigns  no 
oross-errors,  must  be  deemed  to  have  acquiesced  in  the  decision  of  ths 
trial  court,  and  the  depositions  must  be  treated  as  having  bsso  right- 
fully admitted  in  evidence.     Lojig  v.  ffe^,  143. 

21»  Cbangb  ox  Vxnux.— Unless  some  abuse  of  discretion  is  shown  oa 
the  part  of  the  trial  oourt  in  denying  the  defendant's  motion  for  a 
ohange  of  the  place  of  trial  for  the  oonvenienoe  of  witnesses  its  mling 
thereon  will  not  be  oonsidered  on  appeal,  as  the  matter  is  paroly  dis- 
cretionary.   Sinu  V.  American  etc  Barge  Co.,  451. 

n.  Damaoxs— Excsasivx  VKBDiCT—RxMrrrrnTB.— If  damages  awarded  are 
excessive,  bnt  the  excess  is  not  due  to  passion  or  prejudice  of  the  jury 
the  appellate  court  may  designate  such  excess,  and  allow  the  plaintiif 
to  remit  it  and  take  an  affirmance  for  the  residue,  or  submit  to  a  new 
trial     Bvrdict  v.  liiuouri  Pae.  By.  Oo,t  528. 

WL  VxRDiOT— Inoonsistxnot  ox  Whxn  not  Ground  xor  EzoiFnoir.— An 
officer  who  directs  another  officer  to  make  an  arrest^  and  is  found  guilty 
ol  falss  imprisonment  therefor,  cannot  complain  of  the  verdiot  en  the 
ground  of  its  inconsistency  in  finding  that  the  officer  who  aotnally  made 
the  arrest  is  not  guilty  of  the  false  imprisonment  charged  against  both 
jointly.     Bumwgha  v.  Eastman,  419. 

Su  Diorux.  —  Two  or  more  questions  properly  arising  in  a  oass  nnder 
the  pleadings  and  proof  may  be  determined,  even  though  either  one 
would  have  disposed  of  the  entire  case  upon  its  merits  without  ths 
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fp  and  neUiher  holding  is  a  dietnm,  ao  long  ai  it  !■  properly  raiatd 
and  datemined,    McFarland  w.  Bush,  700. 
Hb  Stabs  Oioisn.— The  deoisioa  of  an  appellate  oonrt  on  appeal  ai  to  a 
qnestion  of  faet  does  not  become  the  law  ol  the  caaa,    Matthigl^  f« 
Pmnttp  87* 

ARBITRATION. 
See  IsauBJLnoE,  11-lA. 

ARREST. 
8to  AiriALi  S4;  MuHioiPAL  Ck>BPORATiOHi|  i|  SrATurai^  ft. 

ASSAULT. 

laABiLirr  FOR  Ukiktbktiomal  Injitbt. — One  who  throwa  a  atlok  ol 
wood  at  a  trespaeeer  on  bis  premises  with  intent  to  inflict  an  nnwar- 
ranted  injnrj  upon  him,  tbongh  he  misses  the  party  intended  to  be 
atrack,  is  liable  for  an  injury  inflicted  npon  another  trespasser  who  ia 
atmok  by  such  stick.     Talmage  ▼.  Smith,  414. 

See  Railboam»  9-IS. 

ASSESSMENTS. 
8aa  Cloud  oh  Titlb,  8;  InsurangIi  88|  WAvnuf^  ib 

ASSIGNMENT. 
Bee  MoMOAQn,  2;  Kiootiabli  iNsntuimrTB,  S-IOL 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CBBDITORa 

1.  What  n  Nor.— A  confession  of  a  judgment  in  CaTor  of  oertain  oredlV 
era  with  intent  to  prefer  them  cannot  be  recognised  as  amounting  to  m 
general  aasignmant  for  the  benefit  of  oreditors.    FtiffH  8<mmi  NaL  Bamk 

1.  IH80LTBK0T.— ThB  iMTBiNT  TO  GlVB  A   PRCmBNCB  MAT  BB  IhFBBBBP 

when  sooh  preference  is  the  natural  and  probaWle  reault  of  the  aoti 
done.    Cbfioser  ▼.  HuU^  810. 

ii  RiOBTB  OF  Crbditob  Holdino  Collatbral. — ^In  oase  of  an  assignmonl 
for  the  benefit  of  oreditors,  a  oreditor  who  holds  oollateral  security  for 
his  debt  ia  entitled  to  participate  in  the  distribution  ol  the  insolTont 
estate  only  to  the  amount  of  his  debt  remaining  doe  after  deducting 
the  value  of  his  ooUaterals.  National  Union  Bank  ▼.  National  Mtckam* 
to*  Bank,  350. 

A  BiOBTB  OF  Cbbditob  HOLDING  COLLATERAL.  >— A  Creditor  who^  after 
the  ezeoution  of  an  assij^nment  for  the  benefit  of  creditors,  sells  collat* 
•rala  held  by  him  as  security  for  his  debt,  is  entitled  to  participate  ia 
the  distribution  of  the  insolvent  estate  only  to  the  extent  of  the  balaaoo 
remaining  due  hiflk    National  Union  Bank  ▼•  Naikmal  Meehama' Bank^ 

See  Affbal^  11;  Attaghmbnt,  2;  Partubbshif,  8|  PAWBMTt  A. 

ASSIGNMENT  OF  ERROR. 
See  Appbai^  17« 


ATTACHMENT. 

L  Oamisskikt — TuRiroioriON. — By  a  init  igatnit  ma  loannaaa  eorapanj 
in  &Btat<  wharein  ithu  kgeueral  ftgent^  tad  by  the  gkraiihrnsat  of  neh 
eompanj,  eoorl*  scqnir*  jnriadiction  ovor  the  debt  due  ft  defeadanl 
who  resides  in  another  itate,  and  W  whom  auoh  compsojr  ii  iaiMttad 
tor  a  loaa  snSereJ  bj  him  10  the  stete  o(  hu  TMideno*  (or  the  deatroft- 
tion  o[  property  there  dtoftte.  ATM/dibr  v.  Ifortk  SrUM  ae.  /m.  Ot. 
793. 

&  ATTAoamHT  in  Anothim  Stati — Erwtat  or  laaaiyKmr  Lawa  Uptor. 
A  atatDte  ol  tbia  state^  providing  that  ■  general  aaaigametit  by  the 
debtor  for  the  beaeSt  at  bia  ereditora  ahall  diasoWe  prior  atlftchmeuli 
■gaioat  him  oaniiot  diaaoWe  an  attachment  iianed  in  another  atate  by 
virtne  of  whioh  a  debt  dae  to  the  aaaignor  hae  been  nataiabed.  Jft^ 
/Ufer  V.  Nortk  Brkith  tie.  tiu.  Co.,  793. 

8m  CKBDiTOB'fl  Suit;  Damaom,  I,  9-ll|  ImoLTuov. 

ATTESTATION. 
B««  Willi,  1-1 

ATTORNBT  AND  OUENT. 

I.  ATTO»»KTa,FKBBi»iiofBpiBOH,ABn8Boy.— A  brief  filed  in  the  aDpra»a 
ooart  which,  in  effect,  denoanoa*  one  of  the  jndgea  thereof,  and  atlrib. 
atea  to  him  rile  motivea,  and  ohargea  him  with  being  jiarlieepa  orinMi 
to  a  wheme  of  villainy  of  whioh  bia  eUctian  at  aaoh  Jndga  waa  a  pari 
when  there  ia  nothing  in  the  evideaoe  to  sapport  aneh  charge,  ia  ooft- 
temptnoas  and  nnbearable,  and  an  entirely  nnwarrantad  abnae  of  the 
freedom  of  ipeeoh.     In  re  Pkillrrooi,  69. 

%  Attokhit  at  Law,  Disbaruint  of  tor  Lahodaqi  Dan)  a  KKavuvn, 
An  attorney  who,  in  a  brief,  ehargei  a  member  of  the  ao«rt  with  being 
while  an  attorney,  partieejii  erimiait  in  a  rile  achume  and  oonapiracy 
againat  jnatioa,  and  declares  that  anleaa  the  other  Jndgei  prononnoe  the 
tatnaaetion  in  qneation  illegal  and  void,  all  peraona  to  whom  knowledge 
«f  the  eaae  may  come  will  no  longer  anspeot,  bnt  wilt  know,  that  the 
«mirta  nay  b«  oorntpted,  and  will  point  to  (hair  deoiuon  aa  proof,  ia 
(oiltf  of  a  breach  of  hia  duty  aa  an  attorney  at  law  to  maintaia  tb* 
leapeot  due  to  oonrta  of  jnstioe  and  jmlicial  (^cen^  to  abataio  from 
offensive  langaaga,  and  to  adrance  no  fact  prejnJidal  to  the  honor  n 
aepntation  of  a  party  or  witneat  nnleaa  required  by  the  jnstioe  of  the 
«aae,  and  may,  as  a  punishment,  be  suspended  from  tiia  offioe  as  an  at. 
tonuiy  at  Uw.     In  n  PUlbnok,  69. 

See  HAflTiR  AHD  SiaTAm,  L 

ATTORNEY'S  FEES. 
See  DAMAQts,  L 

AUCTIONS. 
Avvmvmnt'a  Liabhttt. — An  anotioneer  who  take*  property  into  fab  pee- 
anaiinn  from  one  not  the  true  owner,  and  selU  it  in  good  faith,  paying 
ever  tb*  prooeeda,  leaa  hia  commiaaioua,  is  liable  in  trover  to  the  true 
erwner,  although  sooh  anotioneer  has  no  knowledge  of  want  of  tide  i> 
Uie  party  for  whom  lia  aell*.     Starnet)  t.  OIuUim,  3iL 
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BAILBfENT. 

OOiRTEAOf  «f  BAiLMBiTTt  ENTiUETr  OF.— A  oontrMl  lo  ttore  baj  for  m 
•peoified  period  is  an  oniirety,  and  no  compensation  therefor  oan  be 
reooTered  when,  beoanse  of  the  destruotion  of  ths  warehonse,  the  oon» 
traot  to  keep  the  hay  for  the  time  designated  has  not  been,  and  cannot 
be^  performed.    Cunningham  v.  Kenney,  30. 

SeeSALn»3. 

BANKS. 

L  IirsoLviNCT,  Fraud  nr  Pbrmittino  Dbfosit  Aitbr. — To  permil  n 
deposit  in  a  bank  in  reliance  upon  its  supposed  aol?enoy  is  a  grosi 
fraud  if  its  officers  know  at  the  time  of  its  insolvency,  and  the  depositor 
is  entitled  to  reclaim  the  deposit  or  the  proceeds.     OratU  t.  Waiak,  628» 

1.  Chbok  Diposn-KD  iir  Insolvxnt,  Dkfknsb  to.  —  If  a  check  drawn 
by  a  depositor  in  his  own  favor  is  deposited  in  any  bank,  and  he  is 
subsequently  sned  thereon,  it  is  error  to  reject  evidence  by  him  tending 
to  prove  that  when  the  deposit  was  received  the  officers  of  the  bank  had 
notice  of  its  insolvent  and  failing  condition.     Or€uU  T.  WaUh^  628. 

1.  Whsn  Must  Pbovb  that  It  is  a  Bona  f  idb  Holuxr. — ^If  a  check  is 
deposited  in  a  bank  whose  officers  then  know  it  is  insolvent  and  about 
to  fail,  and  is  afterward  transferred  to  another  bank,  the  latter  is  not 
presumed  to  be  a  bona  fide  holder,  and  cannot  recover  without  first 
showing  that  it  received  such  check  without  notice  of  the  fraud  in  tha 
due  and  regular  course  of  business  and  had  paid  value  therefor.  QrawH 
T.  WalHli,  626. 

4.  Trlb  to  Dravts  Lkft  at  Bank  for  "Collbotioit  ami)  Grbdit." — A 
deposit  being  made  by  a  customer  in  a  bank,  in  the  ordinary  oourae 
of  buaniess,  of  money  drafts  or  other  negotiable  paper,  received  and 
oredited  as  money,  the  title  Tests  in  ths  bank,  which  immediately 
becomes  the  owner  of  the  property  and  a  debtor  of  the  depositor  for 
the  amount.  In  the  absence  of  any  special  agreement  this  course  of 
dealing  would  be  held  to  show  conclusively  that  such  was  the  intention. 
In  re  SiaU  Bank,  454. 

ft.  Titlx  to  Drafts  Left  at  Bank  ior  "CoLLBerioN  and  Grbdit" — Aorbb* 
MBNT.— The  question  as  to  whether  money  drafts  or  other  negotiable 
paper,  deposited  by  a  customer  in  a  bank,  is  the  property  of  the  bank, 
is  really  one  of  agreement  between  the  parties,  as  neither  an  unre- 
stricted indorsement  of  the  paper  by  the  customer,  nor  crediting  him 
with  the  amount  of  iiia  account,  with  the  privilege  of  drawing  against 
it,  is  conclusive  on  the  queution  of  ownership.  If  it  is,  in  fact,  delivered 
to  the  bank  for  collection,  or  for  '*  collection  and  credit,"  a  credit  to 
the  customer  before  collection  will  be  deemed  merely  provisional,  which 
the  bank  may  cancel  if  the  paper  is  not  paid.     In  re  State  Bank,  454. 

ft.  Bank  Holds  Depositor's  Paper  fob  Collbctfion  ab  Agbnt,  Wrbn.— 
If  drafts  are  left  at  a  bank  for  collection  and  credit  under  circumstances 
indicating  no  understanding  that  the  title  shall  pass,  a  finding  is  justi- 
fied that  the  batik  holds  the  paper  for  collection,  as  agent  of  ths 
depositor.    In  re  Staie  Bank^  454. 

BENEFICIAL  ASSOCIATION. 
See  Insurance,  30-38. 


■m  Hmoiiulb  iMnKtufum 
NLIM  OF  LAOmO. 

RLASTma. 

8m  lUlLkOAM^Il 

BONA  FIDB  PURCHASBB& 
■m  Hmotiabu  lHaTRinuBi%  i,  U, 

BONDS. 

Bm    UVHIOIPAI.   C0BP0RATI01%  flfc 


8m  Codhtus. 

BR0EBR8. 

L  Wbsr  EnriTLaD  to  Ookmibsiohs. — To  antitl*  •  broker,  under  a  W» 
trMt  ulhoriiing  bim  to  aell  atooki  kad  to  rwe<Te  m  hi*  MBuniMiw 
ftll  be  ooald  obtain  nbore  *  dsiigDabed  prioe,  to  rMSorer  CDoh  oommuaua 
when  DO  ule  U  Mta&lly  oonaummated,  ha  mnat  proT*  tb«t  be  fonnd  a 
pnrahaaer  ready,  williag,  and  able  to  buy  the  property  on  the  t 
fixed,  and  either  that  he  procnred  from  that  penon  %  Taltd  e 
binding  him  to  maks  the  paruhaaa,  or  that  he  brought  the  rendor  and 
tha  proposed  purohaMr  together  no  that  ths  vendor  might  bare  aeoimd 
anoh  Mmtraot  had  h«  to  desired.  Readinen  and  willingaeat  to  pn^ 
obasa  eaa  be  ahown  ooly  by  an  offer  on  the  part  of  the  pnrchaaer  to  the 
Tendor  to  enter  into  the  oontract  of  parchnee,  or  by  the  exocntion  ea 
the  part  c(  the  purohaur  of  a  valid  eontnot  of  pnrehaMb  MaMnfflt  t. 
PamU,  87. 

1,  OoHTKACr  WITH  Brokbr  PBiTBNTiNa  PeRruRUAHOB.— A  broker  antboik 
iaed  to  asll  property,  and  who  iafarms  bis  priooipal  that  there  !■  a  part/ 
villlng  to  pnrchaae  ou  the  terms  npon  which  the  principal  had  autbot* 
Ued  the  sale  to  be  made,  bnt  without  stating  who  ia  the  propoeed  pur- 
vhaser,  oaaaot  reoover  his  onm missions,  though  the  principal  refused  to 
make  the  sale,  it  the  pnrahuer  narer  Bntareil  into  any  valid  and  enforoe- 
kble  oontraot  of  puroUaas,  and  never  made  miy  offer  to  the  principal  to 
do  so.  The  retnaal  of  the  principal  does  not  eittitla  the  broker  to  ths 
benefit  which  wonld  hava  accrued  to  him  upon  psrrormanoe,  if  he  on 
Ua  part  bad  not  so  Car  perFormed  his  contract  as  to  obtain  «  valid  otB- 
toaot  el  pnrohaae,  Maitinglj/  v.  Pemur,  87. 
See  EviDiNOK,  7. 

BURDEN  OF  PROOF. 

See  iNfAKTB,  t, 

BY-LAWS. 
8«e  ItiBniuHcs,  37,  3S, 
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GALLS. 

8m  OORFOBATIOMli  S7« 

CANCELLATION. 
8m  BQUirr,  1;  MoftTQAon»  8-7. 

CARRIERS. 

L  LHOTATIOIIS   VTOH  TBM  COMMON-LAW   LlABILXTT   OF  CABKIII8  < 

deerwkM  the  degrM  of  oftre  which  they  are  boaDd  to  ezerciM  i 
the  anbjeot  of  transportatioiL     WiUock  v,  Pennsylvania  R,  R,  Cc 

%  SriPULATioNa  Against  NEaLioxNCB.~It  is  ooDtraiy  to  poblio  po 
allow  a  oommon  carrier  to  stipulate  for  immonity  from  the 
qneooM  of  his  own  negligence  or  fraud,  or  that  of  his  employeaa. 
lock  T.  Pennsylvania  B.  R.  Co,,  674. 

&  Stzfulatioh  Aoaikbt  Pdblio  Folict.^A  stipulation  in  a  bill  of 
that  is  intended  to  protect  a  oommon  carrier  in  the  violation  of  h: 
tracts  and  in  disregarding  a  settled  rule  of  publio  polioy»  will  i 
snsUined.     Wilhek  ▼.  Pennsylvania  R,  R.  Co.,  674. 

4  A  CoMMOH  Carribb  is  Vibtuallt  an  Imsurbb  Against  All  Pbr 
Tbanbfobtation,  except  the  act  of  God  or  publio  enemies. 
bound  to  guard  against  perils  arising  from  the  nse  of  defeotive 
adequate  instruments  of  carriage,  and  from  the  employment  of  ii 
potent,  negligent^  or  crimiaal  Mrvants.     WiUodi  ▼•  Pennsylvania 
Co.»  674. 

ft.  iNflnRANGB—RxooYBBT  BT  Shippxr.— If  goods  are  lost  by  the 
gence  of  a  carrier  the  shipper  may  recover  the  amount  of  th< 
notwithstanding  his  failure  to  insure  the  goods  M  provided  foi 
stipulation  in  the  bill  of  lading.  The  carrier  cannot  compel  the  si 
to  insure  the  goods  for  his  benefit.  Willodt  T.  Pennsylvania  R,  R 
674. 

4.  Bill  of  Ladino-tClausx  Void  as  Against  Pcblio  Polict. — A  < 
in  a  bill  of  lading  stipulating  that  the  owner,  shipper,  and  com 
Mverally  shall  cauM  the  goods  to  be  insured,  and  look  only  tc 
insnranM  for  compensation  in  case  of  loss,  tho  carrier  in  such 
being  allowed  the  benefit  of  the  insurance,  where  the  loss  occurs 
any  oauM  rendering  the  carrier  or  its  agents  liable  therefor,  is 
as  against  public  policy.  The  shipper  will  not  l>e  compelled  to  i 
for  the  carrier's  benefit.     Willock  ▼.  Penttsylvania  R.  R.  Co.,  674. 

CERTIORARI. 
8m  iNJCNonoNa,  8. 

CHANGS  OF  VENUE. 
Sm  Appbal,  22. 

CHATTEL  MORTGAGES. 

Dbbobiptiob  of  property  in  a  chattel  mortgage  m  **all  houMhol 
personal  efiects"  is  controlled  by  a  subsequent  specific  and  i 
description  of  the  property.     Kearney  v.  Glutton,  394. 

Sm  Mobtgaobs,  1;  Trovkb,  4,  5;  Warbhousbmbn. 
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CHECKS. 
§m  BiASS%  fl|  Larobnt,  2-4;  PArmai;  L 

OHILDRSN. 
See  Ikfahts. 

OLOUO  ON  TITLB. 

L  Woo  HAT  IfAntTAiv  BiLL  TO  Removi.  —A  bill  to  remoT«  m  oUmd  as 
title  oftiiDOt  be  maintftined  unless  the  plaintiff  has  both  the  ]«gal  tttlo 
and  the  poeseeston.     Helden  v,  ffellen,  371. 

%  RiOBT  or  ExKcunoN  Fvbohasir  to  Maintain  Bell  to  Rb 

daiming  title  to  land  under  an  execntion  sale  cannot  maintain  a 
against  a  party  in  possession  claiming  ander  a  deed  of  trust  to  haTO 
snch  deed  declared  roid  and  racated  as  a  olond  on  his  title.  Sia  rem- 
edy is  by  ejectment     Helden  r.  Hellen,  871. 

9k  Void  Strbit  Assessmbnts.  —  An  action  may  be  sustained  to  remom^ 
as  a  elond  upon  plainiifi*s  title,  a  street  assessment  valid  upon  ita  faoe^ 
bnt  void  because  of  informalities  in  the  prooeedings  preceding  it. 
Though  the  plaintiff  has  a  perfect  defense  in  an  action  for  the  anforoe- 
ment  of  the  assessment  he  is  not  reqnired  to  wait  tintil  suoh  aotion  ia 
brought,  bnt  may  himself  invoke  the  equitable  aid  of  tho  oonrl  lo 
remove  the  cloud,  and  enjoin  the  holder  of  the  assessment  from  amert 
ing  any  claim  based  thereon.     BoUon  v.  OUUraup  33. 

CODICIL. 
See  Wills,  7. 

COLLATERAL  ATTACK. 
Sea  JvDOMBNTs,  9-11;  Pkoobss,  4»  6;  Tazbi,  1 

COLLATERAL  SECURITY. 
MmAaaanBBKT  iok  thb  Bbnkfit  of  CRBDiTORa^  9^*4|  JSIwovoammm  1m» 

■TBUMBIITS,    1,    16. 

COLLECTION. 
See  Banks,  4-d. 

COMBINATIONS. 

See  CORPORATIOMIi  h 

COMMISSIONERS. 
See  INSURA^XB,  2. 

COMMlSSIONa 
Sea  AoRNOTy  S|  Bbokrrs;  Exbootors  aitd  ADUtBanuanM,  % 

COMMITTEE. 
See  Iksavx  Pkraonr. 

COMMON  LAW. 
See  EviDKMCJG,  2. 
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OONPUCT  OP  LAWa 

LooL— Th«  oUiffation  of  a  contract  made  and  to  bo  performed  fai  mi- 
other  state  must  be  determined  by  the  laws  of  tbat  state.  OrwmHA  T« 
(kntnd  Improvemeni  Co,,  872. 

See  Adoption;  GoRPOSATioir8»  SSK-M 

CONSIGNMENT. 
See  Salisi,  1-6, 

OONSTTTUTIONAL  LAW. 

L  Tki  Faot  nuT  ▲  PjuaoH  Mem  Incur  Bzpuini  fai  oomplTing  with  m 
laWy  and  that  he  is  not  entitled  to  a  hearing  before  becoming  liable  to 
incur  snob  expense,  does  not  render  snob  law  nnconstitntional  if  it  is 
an  exercise  of  the  police  power  of  the  state.  HtaUk  DepartmetU  t* 
Hector,  679. 

&  Dvs  PROOXCBOV  Law — Pouoi  Powbr.— A  oonstitntional  gnaranteo 
against  the  taking  of  private  property  without  dne  process  of  law  can- 
not be  oonstmed  as  abridging  or  interfering  with  the  power  of  a  stats 
or  city  to  pass  such  laws  or  ordinances  as  may  be  necessary  to  pro- 
toot  the  health  and  proride  for  the  safety  and  good  order  of  oooiety. 
Dmmi  ▼.  Mayor,  839. 

See  PouoR  Power;  Statutrs. 

OONSTITUTIONa 
See  HomsTBAD,  8;  Judgmbnts,  4;  Ofhorri^  L 

CONTEMPT. 

1*  CaNSTiTUTioNAL  Law. — A  statntc  aothorishig  a  oonnty  attornoj  to 
pnnish  for  contempt  any  witnesses  disobeying  process  or  refusing  to 
answer  qnestions  when  commanded  by  snbposna  issued  by  snch  attor* 
ney  to  appear  before  him  as  provided  by  the  otatate  is  nnconstitntional 
and  void.     In  re  Sims,  261. 

Si  Power  of  Exbcutivr  OrnoBR  to  Punish  vor.— The  power  to  pnnish 
for  contempt  is  never  exercised  eicept  by  legislative  bodies  or  judicial 
officers,  and  cannot  be  conferred  upon  an  executive  officer  while  acting 
in  his  executive  capacity.     In  re  Sana,  261. 

IL  Constitutional  Law.  —The  legislature  has  no  power  to  confer  on  or 
execntive  officer,  charged  with  the  searching  out  violations  of  law, 
and  inquiring  into  facta  prior  to  instituting  prosecutions,  the  power, 
at  the  same  time  and  as  ancillary  to  the  performance  of  his  duties  ao 
ouch  prosecuting  officer,  to  commit  persons  to  jail  as  for  a  contempt  ol 
his  authority.    In  re  Sime,  261. 

See  Apfbal,  2;  Attornbt  and  Curnt,  L 

CONTRACTS. 

UnomsiON. — ^Thb  Right  to  Rbscind  a  CoNTRAar  cannot  be  allowed  to  a 
party  in  default.  Therefore,  when  he  has  contracted  for  the  purchase 
of  land,  and  fails  to  make  bis  payments  as  stipulated  in  the  contract,  ho 
is  not  entitled  to  rescind  it.     Reddish  v.  SmtUi,  781. 

8oo  Oamaobs,  4,  5;  EviDBNCB,  8-1 1 ;  In  pants.  2-5;  Limitationb  OF  AonoNfl^ 

14;  Statut£3,  3,  4. 


Bm  Tbotbb,  *-<. 

OORPOEATIONS. 

L  DiruwroL  RnrnionoNB  or  Trahi  —  Fonnmrxi  ov  Okabtbk.— B 
ft  oorpontron  adopU  bj-Uva  dMluing  that  iti  direotora  ■hsU  ht/im 
powor  to  make  and  flz  tha  itandard  or  market  prioe  »t  wfaioh  milk 
■hall  ba  pnrchaied  b;  tha  atockholdara  of  the  oorporation,  and  aoting 
voder  tbsae  by-lsvs  the  director!,  from  time  to  time,  fix  the  priee  e( 
milk  to  be  paid  by  deUen,  and  the  prioe  ao  fixed  largely  omtrfdled 
the  market  in  and  about  tha  dty  in  whiok  the  oorpotmtion  bad  itai  pboe 
of  bnaineaa,  theae  fact*  anpport  a  rerdict  or  finding  that  th«  oarp<m> 
tioa  ae  thnemaoiiged  oooatitntea  a  oombination  inimioal  to  tnda  and 
oommsTM,  wid  tlieiefora  nnlawfnl,  and  are  anSdent  to  enataia  a  deoree 
tarfeiting  the  charter  of  the  oorponition.     Peopie  r.  Milt  Bteria»ge,  tOt, 

t,  FuuoKAi.  LiABiuiT  or  Pkomotiss. — A  oomplaint  eimply  alleging  that 
Uw  obarter  of  a  oorporatioa  ie  void  becanaa  dafoctiTely  aoknovl«dged, 
and  that  the  promotera  of  the  oorporatioQ  are  penoasllj  liable  eo  it* 
ocmtraet,  ia  ioiaffloieDt  to  charge  them  peraonally  on  an;  other  ground, 
noh  at  that  of  a  partnemhip  liability  anteoedent  to  the  attemptad  ia> 
oorporation.    Bhiebit  t.  Clifton  Hill  Land  Co.,  70IX 

&  PiBSoatL  LiABiUTT  ov  Prohotbrs. — If  land  ia  pnrohaaedln  the  nam* 
ot  a  oorpoistion  wboee  charter  ie  invalid  bacauae  dafaotiTelj  aoknowl- 
edgad,  and  if  the  purchase  mpney  notea  are  aigned  by  a  person  d» 
■oribed  a*  preiident  ot  each  oorpontion,  altbongh  no  formal  organl- 
MtioQ  or  election  of  officer*  haa  at  that  time  been  made,  aneh  preaident 
or  the  other  promoter*  ot  the  corporation  are  not  personally  liable  f«r 
nob  notee,  eapeciallj  when  the  oorporation  at  its  firet  rcf^lar  meeting 
haa  approved  the  purchase,  and  Uto  vendor  ha*  reoognized  tha  oorpu*- 
tioD  a*  the  purobaier  in  foreclo*iire  proceeding*.  ShieldM  v.  Ctyion  UK 
LandCo.,l«i. 

4  LiABiLnr  or  Pbohotbgb.— Persons  asniming  to  aet  nnder  a  corporate 
oharter,  invalid  iMcanae  aome  positive  requirement  of  the  lav  has  not 
been  oomplied  with,  are  liable  as  ii^dividuaU  for  all  debts  cootraoted 
by  Uiem  in  the  name  of  the  corpocatiou.  Shield*  T.  Ct\fion  HiU  Load 
Co.,  700. 

t,  COHTBACra  or — Pkhsohpiioh. — A  oontract  wbereby  a  oorporfttion  i» 
oaivee  nesded  property  in  the  payment  of  atook  subscription  i*  pr^ 
•amed,  in  the  first  instance,  to  Lm  valid  and  binding  npon  all  partiaa 
oonDorned,  and  maet  stand  a*  made,  and  operate  a*  intended,  until 
impeached  by  appropriate  pleading  and  proof.  Shiddt  *.  C^ftlm  BUt 
Land  Co.,  700. 

I,  LwiaLATiVB  Rativigatioh  of  the  acts  of  an  invalid  corporatioD  may 
not  only  legalize  the  existence  oi  the  oorporation,  and  authoriie  it  to 
aet  in  a  corporate  capacity  thereafter,  but  miy  also  cure  tlie  illegality 
of  oorporate  acta  performed  before  tha  act  ot  ntllicatlon  was  passed, 
and  reader  snch  acta  a*  Valid  M  it  authority  to  perform  them  had  beea 
previonsly  granted  by  the  legiststnre.     Shield*  v,  Clifton  JJiU  Land  Cbv 

70a 
7,  SiATDTM  LioAuziHa  BxisTENaB  OV— Impairhuit  Or   CoVTBAcn. — 
A  statute  ratifying  the  act*  and  legaliiing  the  existence  of  a  eop 
pontion  illegally  organized,  thereby  defeating  the  pareonal  liaUUtJ 
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of  lh«  inoorporaton  m  to  a  contract  entered  into  with  the  corp 
beforo  its  existence  U  thns  legaliied,  does  not  impair  any  oontr 
ligation  ol  Hm  parties  to  snoh  contract.    Shieldt  r.  Clifton  Hill  In 

7oa 

ib  LiABiLiTT  ov,  fOR  Sbryicoeb  OF  OvncKRS. — Corporations  are  no 
OD  a  gtfan^um  ntei-uil  for  services  performed  by  their  officers.        i 
must  be  an  express  contract  for  compensation  or  there  can  b€     i 
oovery*    Hence,  the  president  of  a  private  corporation,  and  the 
nrer  and  secretary  thereof,  both  being  stockholders  of  the  ooc     i 
cannot,  in  tho  absence  of  a  by-law  or  resolntion  anthorixing  cc     | 
ntion,  recover  on  a  quanium  meruU  for  their  official  seryices.     k     i 
ontive  officer,  however,  who  is  not  a  stockholder,  may  get  compeni 
for  the  law  raises  an  implied  promise  that  he  shall  be  paid  for  hi     i 
ices.     QrumUMk  w,  CentrcU  fmprovemeni  Co,,  872. 

I.  Bbtopfil  of  Crsditors  to  Dbht  Liabilitt  of.— Creditors  of  a  c    ' 

irely  organised  corporation  who  have  sold  it  land  and  taken  it    | 
chase  money  notes  therefor  are  estopped  ^m  denying  its  lia 
and  from  holding  the  incorporators  personally  liable  on  snch      i 
if,  for  more  than  five  years,  and  until  after  the  corporate  existent 
oontraots  have  been  legalized  by  statute,  such  creditors  have  reco|    i 
the  notes  as  corporate  obligations  by  attempting  to  enforce  them  aj    ; 
the  corporation.     SfiiekU  v.  Cliflon  Hill  Land  Co.,  700. 
IOL  Stock  as  Tbust  Fund. — ^The  capital  stock  of  a  corporation  is  a    i 
fund  for  the  payment  of  corporate  debts,  and,  in  case  of  the  insol 
of  the  corporation,  subscribers  are  liable  to  corporate  creditors  for  u    ; 
■    subscriptions,  so  far  as  required  for  the  satisfaction  of  corporate  IJ   1 
ties.    ShUldM  v.  CVJUm  HiU  Land  Co.,  700. 

II.  Stook  A8  T&U8T  Fund. — Under  the  Tennessee  statute  all  nnpaic  i 
porate  stock,  whenever  subsoribedf  is  a  trust  fund  for  the  pay   i 
of  all  corporate  debts,  whether  created  before  or  subsequent  to 
stock  subscriptiona     Shields  v.  Clifton  Hill  Land  C7o.,  700. 

IS.  Thb  Assbts  of  a  Corpobation  abb  a  Tbuct  Fund  in  the  hands  < 
manajirers  for  tho  benefit  of  its  creditors.     Conover  v.  Hull,  810. 

IS.  Pbbfbbbnob  bt. — ^An  Insolvbnt  Corporatiun  HA8  NO  Right  to  i 
a  preference  as  between  its  creditors.     Conover  v.  Htdl,  810. 

14.  Prefkrbncb  bt.  When  Collusivb. — ^If  the  business  of  a  corpon 
is  known  to  its  officers  to  be  a  losing  one,  and  debts  are  proi 
which  it  is  unable  to  pay,  and  actions  are  instituted  by  near  rela 
of  its  managers  through  the  procurement  of  one,  and  th& process  se 
is  practically  kept  secret  until  judgment  is  entered,  such  judgi 
must  be  regarded  as  a  collusive  preference,  and,  as  such,  denied  ef 
Conover  v.  Hull,  810. 

lA.  CoLLUSiVB  Prbfbrknob.  —  If  an  insolvent  corporation  notifies  « 
its  creditors  of  its  real  condition  and  that  an  action  is  pending  ag 
it  by  another  creditor,  as  a  result  of  which  a  suit  is  brought  and 
secret  until  tho  entry  of  judgment,  this  is  sufficient  to  prove  an  ii 
of  the  corporation  to  make  to  tho  creditor  thus  receiving  inform 
a  collusive  preference.     Conover  v.  HiUl,  810. 

Ift.  Stock  Agreed  to  bb  Regarded  as  Paid  in  Full. ~ An  agree 
between  stockholders  that  stock  issued  for  certain  property  shi 
regarded  as  paid  in  full  cannot  be  sustained,  as  against  creditors  ( 
oorporation,  if  snch  property  was  not  valued  in  good  faith.  The  ii 


{ton.     Celematt  t,  Hoiee,  133. 

17.  A  PuBOBAHB  at  Stuck  Whict  bam  mot  beih  Fullt  Paid  Dp,  m 
whiub  hM  ba«n  pud  for  in  Lirupert;  at  ■  jucua  overvaluation,  who  hM 
notice  al  the  faoU,  it  liable  to  th«  umfl  eiteiit  u  Uii  put;  who  tnuw- 
(era  it  to  him.      Coltmnn  T.  //otw,  133. 

18.  Stock.— pRAiTD  m  Taeiko  Pbofsbtt  in  Patmikt  or  Stock  wiD 
ba  preiDmed  wbera  the  valua  of  inch  property  ii  well  koown,  or  might 
lUTe  been  euily  learned,  and  it  hu  been  takeu  at  an  exaggenit«d  tbId^ 
tian.  Where  an  overvaluation  ia  m  great  tbat  ft  frftuduleot  intent 
appean  on  ita  faoa  nod  i«  not  explained  tbo  coart  will  hold  it  to 
be  fraudulaot  ae  a  matter  of  law.  If  itock  of  the  par  valne  of  1300,000 
iaimed  for  property  worth  only  one-foartb  of  thatanm  theoverralaft. 
tion  ia  ao  ftroae  that  it  muit  be  regarded  as  frandnlent  oo  ita  laiom. 
Colanaa  t.  Hoae,  133. 

U.  Stock,  Paitmbht  for  in  OTEBVtLtrBD  Propertt.— It  property  oaa> 
tribnted  or  paid  for- the  capital  atock  oF  a  CEir^inratiDii  ia  not  raltted 
id  good  faith  a  atookholiler  may  be  compelled  to  reipood  to  the  <iradit> 
on  ef  the  oorporation  for  the  par  value  of  tba  atock,  leu  the  actoal 
valaa  of  the  property  taken  in  eiobaoge  for  iL      ColOTUat  r.  HotBe,  13lL 

SO;  FaiHiMT  roK  thi  Stock  ov  a  Cokpdbatcoh  mat  b*  Madk  i* 
property  aa  well  as  in  money.     CoUman  r.  Hoict,  133. 

21.  Stookholoib'b  Liabiliti. — Any  Dtvio  by  which  memben  ol  k  eoi^ 
poraCion  leek  to  avoid  the  liability  whioh  the  law  imposea  dpoa  than 
ia  void  ai  to  creditors.     Colgman  v.  Home,  133. 

XL  Cu.Nn.ior  or  Laws. — Tbb  Liability  or  Stock  hold  sx.'*  of  ft  oorp<»» 
tion  mnat  be  determioed  by  the  lawa  of  the  itate  or  coantry  wliich 
created  it      Mandtl  v.  Swan  Land  tic  Co.,  134. 

tS.    STOCEUOLDER'a   LlABILITT,    QHrORClNO    UT    AniiTHBE  StATI   OB   CoUH* 

TBT. — If  ft  atockholder  ia  liable  in  the  itata  or  country  in  wbieh 
the  corporation  haa  been  created  to  an  action  to  compel  the  payment 
oFcalla  upon  bia  anbiicHpLioa  for  atock,  anch  liuUility  may  be  enforced 
by  action  in  any  other  atate  or  ooimtry,  nnluaa  tiy  aiicli  enforcement 
wrong  or  injury  will  lie  done  to  Ilia  citizens  uf  the  state  or  country 
whose  courts  are  reeorted  to,  or  the  policy  of  its  lawa  will  be  contl*- 
vened  or  impaired.     Maiidtl  r.  Saan  Lawl  tie.  Co..  124. 

M.  FoRBioH,  Pehsonai.  LtABiLiTT  OF  Stuckhuldbbs  WbosbShahes  Hatb 
Bbbk  For^eitbd.— If  by  the  atatutea  of  ft  country  in  which  ft  «or- 
poration  waa  created,  upon  failure  of  a  atockholder  to  pay  a  call  upon 
bia  unpaid  nibseriptioD,  the  corporation  has  a  right  to  forfeit  hia 
■tock  and  alio  to  recover,  notwitliitanding  such  forfeiture,  all  calla 
owing  npOD  tbe  atock  at  the  time  of  forfeiture,  the  cortiuratiou  may, 
thoQuh  his  atock  baa  been  forfeiteil,  maintain  an  action  in  this  etate  to 
recover  the  amount  of  calls  unpaid  at  the  time  of  the  forfeiture,  Jfna. 
dti  V.  SiBuK  Land  etc  Co..  124. 

H.  ConjLit^  or  Laws.  —IF  the  right  to  recover  inteieat  from  o«Ua  d 
atock  anbscriiitions  aftiT  such  atuuk  haa  been  forfeited  is  not  conferred 
by  the  atatutea  of  tbe  country  in  which  tbe  corporation  waa  created, 
but  only  by  a  by. law  of  the  corporation,  and  this  right  is  in  conflict  with 
the  current  lekjialation  of  the  country  in  which  the  action  is  brought,  tha 
courts  oF  such  country  will  not  permit  the  recovery  of  anch  intareal 
MaHiUi  1.  Swan  Land  tie.  Co.,  124. 
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WL  FoRiiGN  — OoNFUor  OF  Laws  —  Stogkholdbb'8  Liabilitt.— A  stet- 
mto  of  this  stAte  providing  that  foreign  oorporations  doing  bnsinesi 
■hall  be  tabjeot  to  all  the  liabilities,  restrictions,  and  doties  thai 
may  be  imposed  npon  corporations  of  like  character  organised  nnder 
the  general  laws  of  this  state  does  not  prohibit  a  citizen  of  this  state 
from  becoming  a  stockholder  in  a  foreign  corporation,  nor  relieve  him 
from  liabilities  imposed  by  the  laws  of  the  country  in  which  the  cor* 
poration  was  created,  and  to  which  he  has  submitted  by  his  volnntary 
aetion  in  becoming  a  stockholder.    Mandel  y.  Swam  Land  tie.  CSo.»  124 

17.  A  Stookholbbr's  Liabiltit  iob  Calls  Upon  His  SuBaoBipnoN  to 
the  corporate  stock,  though  created  by  statnte,  is  oontraotnal  in  its 
nature.     Mandel  ▼.  Swan  Lctnd  etc  Co,,  124. 

f8l  Trb  Liabilitt  of  Stookholdbrs  to  CRBDrroBS  n  Sbybral.  Hence 
a  creditor  of  a  corporation  may  maintain  a  snit  against  a  stockholder 
who  has  not  paid  for  his  stock  in  full,  and  may  compel  him  to  pay 
the  balance  due,  if  it  does  not  exceed  the  amount  of  the  liability  of 
the  corporation  to  the  creditor,  and  the  stockholder  has  no  right  to 
have  the  other  stockholders  made  parties  to  the  snit,  nor  to  restrict 
a  recovery  against  him  to  his  proportion  of  the  debt  dne  snoh  creditor. 
Cdemanr.  Hotoe,  138. 

18.  Stookholdbrs'  Liabilitt  Contimobs  Until  Thbia  Stogk  Has  Bbbv 
i»  QooD  Faith  Fitllt  Paii>  Up,  and  cannot  be  avoided  by  agreements 
between  themselves  that  shares  of  the  capital  stock  shall  be  regarded 
as  fully  paid  up.     Coleman  v.  Howe,  133. 

10.    JUDGMBNTS  AOAINST  CORPORATIONS — CONCLUSIYKKBSS  AOAINST  StOOK* 

HOLDBR. — In  the  absence  of  fraud  or  collusion  a  judgment  against  a 
corporation  is  valid  and  binding  against  a  stockholder  as  to  his  liability 
for  unpaid  stock  subscriptions,  nntil  reversed  by  him  in  some  direct  pro* 
oeeding  for  that  purpose^  and  cannot  be  collaterally  attacked.  NiehoU 
V.  Stevens,  614. 
SL  Stookholdbb's  Liabilitt— RBLBASB.^The  officers  or  directors  of  a 
corporation  cannot  release  a  stockholder  from  liability  thereto,  to  the 
prejudice  of  corporation  creditors.    NidtoU  v.  Stevens,  614. 

12.    JUDGKBIfTS  AOAINST  CORPORATIONS  OBTAIN  BD  BT  FraUD — ATTACK  ST 

Stookholdbb.— Fraud  in  obtaining  a  judgment  against  a  corporation, 
to  enable  a  stockholder  to  attack  it,  either  directly  or  collaterally,  mnsl 
be  actual  fraud  as  distinguished  from  a  judgnient  obtained  on  fsJse  efi> 
donee  or  a  forged  instrument.    Nichols  t.  Stevens,  614 

See  Attaohmbnt,  1;  Eyidbroi,  6. 

COTENANCY. 

JoniT  Tbkanot— SxKnmoN  Against  Onb  TBHAirr.~The  individual  inteiw 
est  of  one  of  two  or  more  joint  tenants  is  subject  to  levy  and  sale  npoB 
ozecntion  running  against  such  tenant.    Midgieg  t.  Walter^  481. 

COUNTIES. 

LuBiLmr  OF  for  Aoctdbnt  Causbd  bt  Friohtbhbd  Animal  at  Dbfbot- 
ITB  Approach  to  Bbidob. — A  county  is  answerable  to  a  person  who 
was  driving  up  the  approach  of  a  public  bridge,  when  his  horse  sad* 
denly  became  frightened  at  a  pile  of  large  rock  beside  the  roadway,  and 
began  to  turn  round,  and,  before  he  could  arise  to  his  feet  or  do  any 
thing  to  control  the  horse,  it  backed  over  the  nnprotected  wall  of  the 


ftppraaefa,  falling  npon  and  destroying  'the  boggy,  uid  InflietlnK  par- 
■0D>1  iajnrj  on  ths  drirar,  if  the  Kccideat  would  nut  hiTS  hkppensd  h»d 
k  mitiibla  nuliag  bean  plaoad  klung  the  >ppri»Bb.  SokrboHgk  r.  Bar- 
tour  6'0Hn4  Couit,  &2S, 

COURTS. 
Sea  Btidbkob,  li  Rimotal  ftv  Caosil 

CREDITOR'S  SUIT. 

la  BnwwKjaiKCr  or. — A  ereditor  who  attaohea  laad  praviouily  eoavayed  by 
the  debtor  to  hi*  aooa,  sad,  after  obtuniog  judgment,  fllea  >  oreditor'a 
bUl  in  aid  of  an  ezBcmtion  iuaed  on  auob  judgoient,  need  not  allege 
the  inftolreacj  of  the  judgment  debtor,  nor  have  the  axeontion  ratnnied 
Kitlla  bona  in  order  to  maintain  tiie  bill.  Tll«  only  qneatioD  to  b«  det«r< 
mined  it  whether  the  tranafer  bj  th«  debtor  «u  in  frand  of  oredit- 
on.  If  the  attachment  ia  not  diaaolved,  the  lien  ia  good  la  agajnat 
the  debtor,  regardlesi  of  bow  mneb  property  he  may  own.  Hia 
Tendeea  alone  can  contest  the  title.     Oibboni  v,  Penberton,  417. 

t.  ALLsaATiON  OF  OwHKBSHtf.— An  allegation  in  a  oreditor'a  bill  that  the 
judgment  debtor  •lecu ted  a  deed  to  the  land  levied  npon  to  hia  aooa 
for  a  preteudad  ooniideration  is  a  luffioient  allegation,  in  the  abeenoa 
of  demurrer,  that  tlis  judgment  debtor  owned  ths  Land  at  the  ttow  that 
tha  ooDveyaiica  waa  made.     Oilbvn*  t.  Ptn^rtah,  4]7> 

CRIMINAL  LAW. 
8m  Amaclt;  iNTOxiOATina  Li<)uobbi  Labouit. 

CROPS, 

1.  BldBt  or  Adtusb  Fosskmok. — The  owner  of  land  who  la  not  In  p««> 
aeaaion  thereof  ia  not  entitled  to  the  fruits  of  the  land,  and  iF  the  dia- 
•aisaa  renti  it  to  another,  and  enters  into  a  eropping  oonbaot  with 
him,  and  he  raiaaa  crops  tberaon,  he  ia  entitled  to  them,  and  they 
cannot  be  recovered  from  him,  though  aubseqaeatly  in  an  action  of 
•jeotmeut  a  judgment  ia  given  in  favor  <rf  the  landowner  for  tha  poa- 
•eaaion  of  the  property.  The  owner's  remedy  attar  the  diaaeiain  ia 
rettrictod  to  the  recovery  of  the  valae  of  the  naa  and  occupation  of 
hia  land.     JuhiMon  t.  FitA,  63. 

&  QnowiHO  CftOPH  or  Lauds  ik  Aovinsn  Posbusioh.— The  fact  that  oos 
who  rents  luida  from  a  diegeieee  and  raise*  oropa  thereon  knowa  that 
another  person  claitna  to  be  the  owner  of  snoh  land  does  not  eulitla 
the  latter,  thon^h  found  to  be  anoh  ownai,  to  anch  oropa,  beoanaa  the 
diaaeiaee  ia  entitled  to  all  orope  grown  while  he  maintain*  hia  adveraa 
poaaesaion,  and  his  tenant  or  other  snccessor  in  interaat  haa  tha  Mm* 
right.     Jo/uulon  t.  Fi4/i,  53, 

ctiomisoa. 

Bo*  Raiuboads,  IS-SK 

CDSTOJL 
8aa  Watkb^  0. 

DAMAQBa. 
L  Anmnn*  Fna  ah  Blkmrht   or.— Id  an  hUoo  cb  bm  attaolnMBi 
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taohnnMil  or  fanjancfcion,  attorneyi'  feet  are  not  a  proper  eleme 
damages.     Stringfieli  y.  Hirath,  733. 

%  Bali — Mbjibitbi  or  Damaoks — Obdinabt  Ruli, — ^In  an  aoii^m  for 
age*  for  a  failure  to  deliver  goods  where  no  part  of  the  price  faaa 
paid,  the  measure  of  damages  is  the  difFereace  between  the  contract 
and  the  market  price  of  the  goods  at  the  time  and  place  of  deli 
Thei8$  T.  ITeiM,  633. 

&  fiUiii— MxAauBB  OF  Damagbs  Whbbx  Vbndbb  has  Supplixd  Hu 
WITH  QrHBB  G00D8. — The  true  measure  of  damages  in  an  aotic 
reoover  damages  for  a  failure  to  deliver  goods  which  the  defec 
agreed  to  sell  to  the  plaintiff,  and  where  the  vendee  has  supplied  hii 
with  other  goods  out  of  which  to  fill  his  orders,  is  the  difference  bet 
the  contract  price  and  the  real  price  at  which  he  obtained  snch  gi 
He  should  be  allowed  to  recover  only  his  actual  loss,  and  to  show 
the  defendant  will  be  allowed  to  prove  what  the  goods  actually 
the  plaintiff.     Tiuif  v.  Weias,  638. 

C  Mbasubb  of,  ii>e  Breach  of  Contract. — One  injured  by  a  bi 

of  contract  is  entitled  to  recover  all  his  damages,  including  ( 

prevented  as  well  as  losses  sustained,  if  they  are  certain,  and  sue 

might  naturally  be  expected  to  follow  the  breach.    8taU  t.  Anit 

884. 
i.  Loss  OF  Profits  as,   fob  Bbbaoh  of  CoNTEAcr^EviDxyoB.— 

person  is  engaged  under  contract  in  doing  a  very  profitable  pie< 

seraper  work,  and  is  using  hii  teams  and  ntensils  in  removing  the 

at  a  given  snm  per  cubic  yard,  when  his  teams  and  ntensils  are  wr 

fnlly  seised  and  sold  under  attachment,  whereby  he  is  prevented  f 

performing  his  contract,  the  profit  of  the  contract  of  which  he  has  1 

thus  deprived  is  a  proper  element  of  damage  in  an  action  of  debt  u 

the  attachment  bond,  where  snch  profit  is  easily  and  certainly,  as 

tainable.     State  v.  Andrew,  884. 

&  Bxobssiyb  VBBDiar— Mail-bag  Tubown  fbom  Tbai».— A  verdict  for 
thousand  dollars  damages  for  being  struck  and  injured  by  a  mail- 
thrown  from  the  mail-car  of  a  moving  railroad  train  by  a  United  Sti 
mail  agent  while  slowing  up  at  the  platform  of  a  passenger  statioi 
■ot  excessive  where  the  evidence  shows  that  the  company  had  no 
of  the  practice  of  throwing  out  loaded  mail-bags,  and  that  the  rei 
was  one  which  might  reasonably  have  been  anticipated.  €kUlowa\ 
Chicago  etc  Rp.  Co.,  468. 

ff.  Full  Rbooybbt  in  Singlb  Aotiok— Kuisanob^Diffbbbmt  Aotiomi 
If  the  cause  cf  an  injury  is  in  its  nature  permanent,  and  a  recoYi 
for  such  injury  would  confer  a  license  on  the  defendant  to  oontii 
it^  the  entire  damages  may  be  recovered  in  a  single  action;  but  wb 
the  cause  of  injury  is  in  the  nature  of  a  nuisance,  and  not  perman 
in  character,  but  such  that  it  may  be  supposed  that  the  defend 
would  remove  rather  than  suffer  at  once  entire  damages,  which  it  ml 
inflict  if  permanent^  then  the  entire  damages,  so  as  to  include  fnf 
damages,  cannot  be  recovered  in  a  single  action,  but  actions  maj 
maintained,  from  time  to  time,  as  long  as  the  cause  of  tha  injury  < 
iinues.     WcUU  v.  Norfolk  etc  Ry.  Co,,  894. 

••  NoMiKAL  AND  CoMPBNSATORT.  —  If  the  plaintiff  shows  an  action 
wrong  by  the  defendant  he  ii  entitled,  as  of  oonrse,  to  nominal  i 
ages;  but,  to  recover  compensatory  damages,  he  must  in  some  1 
and  by  evidence^  furnish  to  the  jury  a  basis  from  which  they  can  ai 
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tain  and  fix  the  amonnt  of  damages,  as  they  cannot  act  arbitrarily 
by  mere  conjecture  in  making  anoh  aasesement.     Wattt  t.  Nw/blk  efc 
Jtp.  On.,  894. 

%  Damages  vob  Bbiach  of  Attaohmbnt  ob  IirjuNonoir  Bov]>— TAxn  as 
Blbm BNT  OF. — If  a  fnnd  in  the  hands  of  a  receiver  is  impounded  by 
wrongful  attachment  or  injunction  tayes  accruing  on  such  fond  and 
paid  out  thereof,  pending  the  litigation  are  not  a  proper  element  ol 
damages  to  be  recovered  in  an  action  on  the  attachment  or  injaactioB 
bond.     Stringed  ▼.  Hirsek,  733. 

IOl  Damaobb  fob  Bbbaoh  of  Attaohmbht  ob  iKJUNorioH  Bond— Rksit- 
bb's  Ck>MFBN8ATioN  AS  Elkmbnt  OF.— If  a  fuud  in  the  hands  of  a  receiT«r 
it  impounded  by  wrongful  attachment  or  injunction  the  receiver's  oom- 
missions  aooming  from  loaning  out  the  fnnd  during  the  litigation  ars 
not  a  proper  element  of  damages  in  an  action  upon  the  bond.  Strmff' 
field  V.  Hiraeh,  733. 

11.  Damages  FOB  Babach  ov  Attachmbnt  ob  iNjnNcnoir  Bohd. — Joint 
JuDOMBNT  WHSN  Ebronbous. — If  Several  creditors  successively  and 
wrongfully  attach  or  enjoin  the  distributiou  of  the  s%me  fnnd  of  their 
debtor,  each  giving  a  separate  bond,  a  joint  judgment  against  all  of  them 
in  an  action  on  such  bonds,  or  a  judgment  against  each  for  ths  full 
amount  of  the  damages  resulting  from  such  wrongful  attachment  and 
injunction  is  erroneous.  The  damages  should  be  apportioned  aooord- 
ing  to  the  amount  thereof  caused  by  each  creditor.  StrmgfiM  T* 
Hirteh,  733. 

Bee  Affbai«  23;  Libel,  7,  8;  Railboadb,  9-18|  TbiaL|  C 

DAMS. 
Bee  Mills;  Nuisanob,  1;  Watbbs^  IOl 

DEATH. 
See  LmiTATioNS  ov  AonoHS^  7,  8L 

DEBTOR   AND   GREDITOR. 

L  JVDOMBNT   CbBDITOB,    RiGHT  OF,  AS   AGAINST  BqUITABLI  OwnB.— A 

judgment  creditor  is  not  entitled  to  the  protection  of  a  purchaser  of 
the  legal  title  against  an  equitable  owner  or  his  creditors,  or  to  any  ad- 
vantage which  his  debtor  had  not.  MiUer  v.  Baker,  680. 
%  Notation — Rbinsubancb.— -A  mere  agreement  whereby  one  party  agrees^ 
upon  a  consideration  moving  from  the  other,  to  pay  a  debt  due  from 
the  latter  to  a  third  person  is  not  a  novation  upon  the  mere  consent 
to  or  adoption  of  such  agreement  by  such  third  party  creditor.  This 
applies  to  contracts  of  reinsurance,  and  the  dootrine  of  novation  is  not 
applicable.    Bamei  v.  Hekla  etc  Ine,  Co.,  438. 

Bee  AssioNMBBT  fob  thb  Bbnbftt  of  Cbbditobs;  IvsoLVunif, 

DECLARATIONa 
See  SviDBNOB,  6^  7« 

DBBOa. 

L  OoNTXTANOB— DisoBiPTiON — CONFLICT  IN.— If  a  parosl  ol  land  is  ds- 

scribed  as  being  subdivision  Na  25,  as  designated  on  a  map  of  a  block 
of  land  on  die,  and  is  also  described  by  metes  and  bounds,  and  there  is 
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%  oonfUel  botween  th*  two  desoriptioiu,  the  former  preyaili.  MasUrmm 
▼•  Jftifiro^  67. 
%  TBI  Ruui  IN  Shillxt's  Oksm  is  thiii  Where  %  freehold  is  limited  to 
one  for  life,  and  by  the  aame  inetrnmeut  the  inheritance  is  limited, 
either  mediately  or  immediately,  to  heirs,  or  heirs  of  his  body,  the  first 
taker  takes  the  whole  estate,  either  in  fee  simple  or  fee  tail;  and  the 
words  " heirs*  er  "heirs  of  the  body"  are  words  ol  limitation,  and 
not  of  purchase.  This  mie  Is  the  law  of  Indiana,  bnt  courts  every- 
where  are  inclined  to  circumscribe  its  operation  within  the  strict  limits 
of  its  own  bonndaries.     McIUdnwg  t.  MeUhinny,  IM* 

H  RULB  HI   8HXLLXT*8  Cass— RlMAIKDBBS,  VmiD  AHD  Ck>FTIHaBKT. — 

A  deed  ereating  a  life  estate  in  a  daughter,  with  remainder  over  to  the 
Issue  of  her  body  bom  alire,  but  in  the  oreat  of  her  dying  without 
such  issue,  then  with  remainder  OTcr  to  another.  Is  not  within  the  rule 
in  Shelley's  case,  the  word  "  issue"  being  a  word  of  purchase  and  not 
«f  limitation.  Under  such  a  deed  there  Is  limited  on  such  life  estate  a 
•ontingent  remainder  to  the  issue  of  the  daughter's  body  bom  alive, 
tad  on  such  life  estate  there  is  also  limited  to  such  other  person  a 
nmainder  contingent  on  "  issue"  not  being  bom  alive  of  the  body  of 
the  daughter.  Upon  "  issue"  of  her  body  being  bom  alive,  the  contin- 
gent remainder  sa  to  such  issue  becomes  a  vested  remainder  by  such 
birtht  and  the  contingent  remainder  of  such  other  person  ceases  to 
•zisl^  and  the  remainderman  has,  and  can  have^  no  further  interesti 
The  remainder  limited  to  the  "issue"  of  her  body  bom  alive^  though  it 
becomes  vested  in  such  **  issue"  by  the  birth,  is  subject  to  be  opened 
up  to  let  in  thoeo  afterward  born  alive  of  her  body,  before  the  terming 
lion  of  her  life  estate.  MelOiinny  v.  MelUiirmif,  186. 
lb  ^Imitb"  am  a  Word  ov  PirRCHAaa  om  LiMiTATioir.— Iv  AnLTiHa 
TBU  RoLB  m  Shbllbt's  Cask  there  is  a  material  distinction  betweea 
wills  and  deeds.  As  to  wills  the  rule  will  not  be  allowed  to  override 
the  manifest  and  clearly  expressed  intention  of  the  teetator,  which  will 
always  be  carried  into  effect  if  it  can  be  ascertained.  The  word 
**  issue,"  when  used  in  a  will,  may  be  a  word  of  purchase,  or  it  may  be 
i^  word  of  limitation,  depending  on  the  testator's  intention;  bnt  whea 
Med  fai  a  detd  il  is  always  a  word  ol  pnrobsM.  Mclikhmif  t.  ifcJI- 
kku^  IML 

8m  JiTDIGIAL  SAUlk 

DB  FACTO. 
Bee  OmoBBfl,  8L 

DBFINITIONa 

**Bed  of  Iha  water.*    in  f  MhrneUmka  Lakt  itnpnvemmiii  401 
'•Heirs.*    Jfci22Uiifiy  T.  lftf//Alnny,  186. 
*'  High-water  mark."    In  re  Minnetonka  Lake  ImpnmmaU^  4dL 
••Issue."    McIlUnny  yr.  Mellhhmy,  \9». 
"Legislative  power."    0*Neil  v.  American  eto.  /us,  Cb.»  60a 
Lottery.    Daseiiporf  t.  OUowa^  303. 
Negligence.    Barker  v.  BurUngton  etc  By,  OtKf  StfL 
Newspaper.     Lynch  v.  Judge  qf  Probaie,  404. 
*'  Proportionate  measurement."    Caylor  v.  Lmaddttt  UH 
«*  Sale  on  trial.*    0«6or}ie  v. /Vancu.  860. 
AK.  8r.  Bar..  You  XLV.— a 
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Waterooane.     f^inUe  t.  Avery,  224. 

''Wholly  destroyed."    Bavens  t.  Oermania  etc  Fm,  Co.,  870. 

0in>ini  IvvLVSNOi. — Wuatbysb  Dbstbots  Frki  Agbnot  and  •onstraine 
the  penon  whose  act  is  brought  in  jadginent  to  do  what  is  against  his 
will,  and  what  he  would  not  have  done  if  left  to  himself,  ia  nndve 
influence  whether  the  control  be  exercised  by  physical  Iokm,  Uireata» 
importunity,  or  any  other  species  of  mental  or  phyaloal  ooaroton*     BeM 

DEPOSITIONS. 

See  Afpkal,  21. 

DEVASTAVIT. 

6m  BXIOUTOBS  AHP  ADMINUnUTOU^  L 

DEVISE. 
8m  Estates,  2;  Wills. 

DICTUM. 
See  Appsal,  25. 

DISBARMENT. 
See  ArroRNBT  ajud  Clibxt,  & 

DRAFXa 
See  Banks,  i-6. 

DUE  PROCESS  OP  LAW. 
6m  OoHSTRvnoNAL  Law,  2;  Municipal  Cobiobatioh^  C 

EJECTMENT. 
8m  Cloud  oh  Titli,  % 

ELEVATORS, 

Blitatob  Aooidbht— NBaLiOKNCB — ^NoTrcB  OF  RuLn.— Tb  an  aoiloo  for 
damages  incnrred  by  the  plaintiff,  a  newsboy,  while  attempting  to  take 
passage  in  an  elevator,  it  is  competent,  where  the  question  of  negligenM 
is  at  issue^  to  show  that  plaintiff  was  uotitied,  prior  to  the  accident,  of 
the  fact  that  uewsboys  were  not  allowed  to  ride  in  the  eleyator,  and  thai 
he  oould  'lot  do  aob    Springer  t.  Byram^  158. 

EMINENT  DOMAIN. 

Takivo  Lavd  nr  Aid  of  Navioaiion. — The  state  has  no  right,  sren  in  aid 
of  niTigation,  to  permanently  maintain  the  waters  of  a  lake^  by  arti* 
fioial  means,  at  a  uniform  height  above  high-water  mark,  to  the  mate- 
rial dama;2;e  of  lands  of  riparian  owners.  If  it  does  so,  the  act  constitutes 
a  taking  of  their  property  which  entitlM  them  to  compensation.  In  rt 
Minnetonka  Lake  Improvement,  494. 

EQUITY. 
L  Fraitd — Undue  Influenos. — If  an  illiterate  woman,  unacquainted  witk 
business  affairs  and  of  great  age,  is  induced  to  execute  a  mortgage  to 
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Hm  nmiiaf  on  the  bond  ol  her  aon  in  Uw,  who  b  threaUnod  by  them 
with  criminal  prosecnti^m  lor  a  defaloation  of  pablic  f anda,  after  per* 
riitont  and  nnintermpted  importunitief  by  tnch  sureties,  without  an 
opportunity  on  her  part  to  advise  with  disinterested  friends,  and  only 
to  save  the  son  in  law  from  such  prosecution,  she  is  entitled  to  haT« 
the  mortgage  eanceled  in  equity  for  fraud,  and  she  is  not  in  pari  delicto 
with  such  parties  so  as  to  bar  her  of  snch  relief.     Bell  ▼.  Campbell,  505. 

ti  FSAVD— Undub  Ikflukmob — Bquitablb  Rblibf. — A  party  is  entitled  to 
relief  in  equity  whenever  nndne  advantage  is  taken  of  him  under  oir- 
eumstances  which  mislead,  oonfnse,  or  disturb  the  just  result  of  hia 
judgment,  if  proper  time  is  not  allowed  him,  and  be  acts  improvidently, 
or  is  importunately  pressed,  and  if  those  in  whom  he  places  oonfidenoo 
make  use  of  strong  persuasions^  and  he  is  not  fully  aware  of  the  oonso- 
qnenoes,  but  is  suddenly  drawn  in  to  aot  without  being  permitted  to 
oonsult  counsel  or  disinterested  friends.    Bell  v.  Campbell ^  505. 

Mb  Pabtibs  in  Pabi  Dxlioto.— Equity  interferes  for  the  relief  of  the  le« 
guilty  of  parties  in  pari  delieio,  whose  transgression  has  been  brought 
about  by  the  imposition  or  undue  influence  of  the  party  on  whom  the 
burden  of  the  original  wrong  principally  rests.    Bell  v.  Campbeti^  505. 

lb  JuDOMBNT,  Relief  Aoainbt  in  Equitt.— Though  a  party  against  whom 
a  judgment  was  procured  by  fraud  was  entitled  to  be  relieved  there- 
from by  motion  in  the  case  in  which  judgment  was  entered,  this  does 
not  preclude  a  court  of  equity  from  granting  relief  after  such  motioa 
has  been  made  and  denied.     Merriman  t.  WaUon,  50. 

Iw  Bquitt  and  Law— Compbnsation  iob  Coal  Minbd  ahd  Takbv  Fbom 
Onb's  Land. — In  jurisdictions  where  equity  is  administered  through 
the  common-law  forms  of  action,  the  plaintiff  should  not  be  turned  out 
of  a  oonrt  of  law  in  order  to  be  admitted  at  the  equity  side  of  the 
•ame  court.  He  may,  therefore,  in  an  action  of  trespass  for  the  illegal 
mining  of  ooal  on  his  land,  recover  compensation  in  the  same  manner 
that  he  could  on  a  bill  for  an  account,  though  he  might  not  be  able  to 
recover  statutory  damages.     Leweif  v.  Fricbe  Coke  CiK,  084. 

Sea  Hobband  and  Wii^  4;  In  junotions;  Insubano^  80,  35;  Limitatiobb 

OF  Agtion8|  2. 

ESTATES. 

L  Dbtub— Bbtatb  m  Fbb  ob  fob  Lifb.— If  the  first  taker  under  a  will  is 
given  an  estate  in  fee  or  for  life,  coupled  with  an  unlimited  power  of 
disposition,  the  fee  or  absolute  estate  vests  in  the  first  taker,  and  any 
limitation  over  is  void.  If  the  power  is  dependent  upon  a  oontingency 
er  definitely  qualified,  the  estate  of  the  first  taker  is  limited  to  life* 
ind  the  remainder  over  takes  effect.     Bradley  v.  Camee,  696. 

i.  Detibb— Words  Cbbating  Estatb  in  Feb.— Under  the  will  of  a  hus- 
band bequeathing  all  of  his  property  to  his  widow  *'for  her  special 
comfort,  benefit,  and  support,"  with,  power  to  sell  and  convey  the  land 
devised,  "if  she  thinks  it  advisable,**  and,  "if  any  thing  remains  at 
hor  death,  it  shall  go  to**  specified  remaindermen*  the  widow  takes  an 
i^bsolnte  estate  in  fee,  with  unlimited  power  ol  disposition,  and  tiM 
limitation  over  to  the  remaindermen  is  void*  and  of  no  eflEMl  Brodkg 
T.  Comei^  69& 

See  Dbbds,  2-4;  Rbal  Pbofbbtt,  L 
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ESTOPPEL. 

WnontL  nr  Pin  oiir  b«  Skt  Up  and  relied  upon  only  bj  a  party  who 
hM  aotaally  been  misled  to  hit  injary.  NaUonal  Umbm  Bamk t.  Ifaihmai 
Mechanie$'  Batik,  86a 

See  OoBFomATioN8|  0;  Gvardiait  avp  Wabs^ 

EVIDENCE. 

L  Courts— PBEsuHFTioir  ab  to  Acts  of. — It  is  presumed.  In  the  abaenoo  ^ 
evidence,  that  a  court  acts  in  conformity  to^  and  not  in  Tiolation  of.  law; 
Ontzen  y.  8tephen»t  549. 

ti  P&uuMFTiov  AB  TO  Ck)MM0ir  Law.— It  !•  presumed  that  the  oomnMi 
law  prevails  in  a  sister  state.     Burdiei  t.  Miaaouri  Pacm  By.  Co,,  688. 

8L  Nbootiablb  iMSTBUMBMTa. — ^iNDORSKMBirrs  OF  Patmbrt  of  Imtbbbbt 
ON  NoTBS  is  prima /aae  e^'idence  of  sach  payment  by  the  maker  thereof 
bat  snch  presnroption  is  rebutted  by  the  testimony  of  the  maker  to  the 
contrary.     Bell  v.  CampbeU,  505. 

C  If  A  Writinq  u  Shown  to  bb  Lost  secondary  evidenoe  ol  its  con- 
tents may  be  received.    Spean  v.  Lawrence,  789. 

i.  A  Statement  bt  a  Witness  as  to  thb  Contbnts  of  a  Rbgxbtbt  of 
the  members  of  a  corporation,  of  the  minutes  of  a  directors'  meeting, 
and  of  entries  on  books  of  account  is  not  admissible  when  the  original 
or  a  certified  copy  can  be  produced*  Mandel  v.  Swan  Land  tic  Co.»  124* 

^  Thb  Dbolabations  Madb  by  thb  Grantor  in  a  deed  of  trust  at  tha 
time  of  its  execution  are  always  admissible  in  evidenoe  aa  part  of  tha 
ref  getia.    State  v.  Andrews^  884. 

9*  Dbolarations  Aocompantinq  Aots.— If,  in  an  action  to  recoTor  com- 
pensation aa  broker,  the  plaintiff  claims  that  the  principal  repudiated 
the  contract  authorizing  the  broker  to  sell  certain  stocks,  it  is  compO" 
tent  for  the  defendant  to  prove  that  he  kept  such  stocks  in  the  bands 
of  a  third  person  for  delivery  to  any  purcha^ier  whom  the  broker  might 
produce,  and  he  may  also  prove  in  connection  with  those  acts  any 
declaration  made  at  the  time  aa  characterizing  those  acts  as  a  part  of 
the  ret  geatce,     MatUngfy  v.  Pennie,  87. 

iL  CoNTBAOr,  EviDBNOB  TO  Var7. — If  a  written  oontraot  la  made  for  tha 
delivery  of  goods  at  wholesale  prices  evidenoe  is  not  admissible  tending 
to  prove  that  the  parties  in  the  negotiation  preceding  the  execution 
of  the  contract  had  a  card  on  which  was  printed  a  list  of  goods  and  of 
prides,  and  that  the  agreement  waa  to  take  the  goods  at  such  prices. 
Snch  evidence,  if  admitted  and  given  effect,  would  vary  the  terms  of 
a  written  contract.    Fawikner  t.  Smith  Wall  Paper  Co,,  230. 

1.  GONTRAOTS — VaRTINO.— WhATBVBR  THB  LaW  ImPLIRS  FROM  A  GORTBAOV 

IB  Writing  is  aa  mueh  a  part  of  the  contract  as  that  which  is  therein 
axpressed,  and  if  the  contract,  with  what  the  law  implies,  is  dear, 
definite,  and  complete,  it  cannot  be  added  to,  varied,  or  contradicted 
by  extrinsic  evidence.     Fawkner  w.  Smith  WaU  Paper  Co.,  230. 

IQl  OoNTRAor  Partly  WRFirBN  and  Partly  Oral. — Extrinsic  evidence  is 

not  admissible  to  show  that  a  contract  was  partly  written  and  partly 

oral,  if  the  matter  proposed  to  be  made  part  of  the  contract  by  such  evi« 

denoe  is  inconsistent  with  the  terms  of  the  writing.    ^Vnobier  t.  BmiA 

WaU  Paper  Co.,  ^30. 

IL  A  OoNTBAcv  Which  n  CBBTAtir,  Complbt%  and  UBAMDiGirouB  can* 
HOT  BB  Varied  by  evidence  of  the  situation  of  the  parties,  or  the  sttb> 
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Jmk  mMw  of  tho  oontraet^  and  the  acts  of  tiM  partita  vndar  Ik   JVndk 
imr.  8mUh  Wall  Paper  Co.,  280. 

Bee  Appbai^  11»  14;   Muhioipal  Oobpo&atiok%  fL 

EXCESSIVS  VERDIGT. 
Bee  DAMAan^  6;  Triai«  C 

EXBCUnON. 

L  A  JvDOMarrr  tob  a  Fimb  u  a  Dbbt^  and  enfoioeable  by  azeontiiMi.    Ml 
T.  AcKe,  928. 

&    BZBOUTION  VOR  A  FiMB  SHOULD  RUN  AOAWCT  LaKI^  GoOS%  AHD  0HA» 

TBL8.     0^i7^  ir.  ^ta<6»  928. 

H    AV    BZBCUTION    OANNOT   IsSUB    AOAHTBT   a    KuVIOIPAL   OOBPOBATIOir. 

OU^  qfPekin  v.  Mcdfahan,  114. 
C  M ARRiBD  VVoM  EN— ExBouTiOM— Sbpabatb  Bstatb. — ^A  itate't  fieri  ladaa 

npoa  a  judgment  for  a  fiue  againit  a  married  woinaa  may  be  leried 

npon  her  separate  estate,  personal  or  real     QUI  y.  Siaie^  928. 
i.  BxBifPTiON  Laws  abb  to  be  Libbballt  Constbubd  in  faror  of  thoM 

claiming  their  benefit.     Morgan  t.  RoufUrtep  234. 

fll    fl01fB8TBAD.^MONBT8  DUB    lOB  RbmT  OV  A  UOMBSTBAD  ABB  BZBIIPT 

from  exeontion.     Morgan  w,  Bountree,  234. 
?•  EzBMPTiON3— Waiybr  IN  Advamob. — A  persoD,  whether  tingle  or  the 
head  of  a  family,  if  entitled  to  exemptioni^  cannot*  at  the  time  of  con* 
tracting  a  debt,  waive  the  benefit  of  the  exemption  laws  by  a  contem* 
poraneoos  agreement.     Milla  T.  BenneU^  763. 

8tt  GL0iri>  OB  TrrLB,  2;  OoTXNANOT;  HOMBtTBAD,  8}  HUiBAHD  An»  Wll!% 

2|  5;  JuDOMBMia,  2,  S. 

EXECUTORS  AND  ADMINISTRATORS. 

L  ExBOUTORt  AND  Administratobb  AonNG  IN  Anotubb  Statb— Detasta* 
▼rr — SuRCHARGR. — ^The  mere  fact  that  an  administrator  expends  money 
in  a  reasonable  effort  to  aaye  the  property  of  hie  intestate  situated  in 
another  state  is  not  snfficient  to  convict  him  of  a  devastavit.  To  hold 
that  snch  fact  warrants  a  surcharge  is  carrying  the  doctrine  which 
confines  the  administration  of  assets  to  the  jurisdiction  of  the  domicile 
too  far.    S/unn's  EUaU,  656. 

%  CoMMiasioNS — Manaobmbnt  op  AssxTt  IN  Forbion  JVBIBDIOnON. — 
Though  an  administrator,  in  dealing  with  personal  assets  beyond  the 
jurisdiction,  as  in  working  a  tract  of  iron  ore,  meets  with  loss,  yet  if  he 
manages  the  estate  of  the  domicile  with  such  skill  as  to  increase  largely 
the  valne  of  the  assets,  he  is  entitled  to  his  commissions,  particularly 
where  he  has  spent  a  large  amount  of  time  and  labor  npon  the  estate^ 
and  is  under  heavy  bonda     Shmn*B  S&tate^  656. 

H    BUBOHAROB  TOR  LoSt  IN  DbALINO  WITH  AbSBIS  BbTOND  THB  JuBIBDIO- 

HON. — ^An  administrator  who  deals  with  personal  assets  beyond  the 
jurisdiction  most  exercise  prudent  business  management,  bnt  specula* 
tivc  ventures  are  not  such  management.  Therefore,  where  an  admin- 
istrator in  one  state  takes  a  large  amount  of  money  from  the  general 
fnnd  in  hit  hands,  and  expends  it  npon  the  advice  of  the  next  of  kin, 
without  consulting  creditors,  and  without  an  order  of  court,  in  work* 
inf  a  tract  of  iron  ore  in  another  state,  upon  which  the  decedent  had  a 
Itatt,  and  npon  which  he  had  expended  a  large  snm  of  money,  he  should 


M  OTraDBTgM  witD  me  io«a  to  cna  Mt*M,  in  mm  M  duutrma  l*uni«, 
Wfaaitlly  if  all  of  the  {mM  aooMrning  tha  vorking  of  tha  ore  ahowad 
ttwt  til*  tuidflttakuig  w*a  of  *  bighl  j  BpaenlatiTa  mnd  hamdooa  aatan. 
SUtui't  SnaU,  OM. 

4  Ddtt  ov,  At  TO  Ancn  Birom  JitBiwicnoir.— To  bold  that  tho  rap- 
reaaotetiTa  of  tha  penoual  •atkt*  wtthln  tha  domioila  owaa  >o  dotj 
vhatarer,  otther  to  oraditon  or  next  of  kin,  with  raf  sreaoe  to  perwiaal^ 
ontiide  tha  jnmdictjon  ia  to  inrita  oeglael  and  oonaaqnaut  WM*t«  ami 
diiaipation  of  •■•eta.     SUnn't  SklaU,  660. 

H  PABXKiKaHir,  £rFcoi  at  CavTvmiixoM  bi  Buuinusa. — It  aao— tow 
In  eoinpliuioe  with  •  proTiaim  of  a  will,  rontinaa  to  ourj  on  »  part. 
■anbip  lioBioan,  in  whioh  tha  t««t>.torwM  k  ptrtner,  npon  tha  aMM 
tarma  that  tha  hnaiDen  ma  eondnoted  in  hia  liletima^  a  new  partner- 
(hip  ia  thaa  created,  oompoaad  of  tha  eiMatora  and  the  mrnTinff  ptr^ 
ner.     /ni%  t.  Bbire,  303. 

C  Imditiddal  Liabiliit. — In  an  aotion  agaiDat  an  ezaoator  in  hi*  repr^ 
•entativs  uapwiitj  it  ia  not  oompatent  to  estabtUb  and  kdjadga  an  ia- 
dividnal  lUbility  agaioat  him.     Intfejf  v.  Skirt,  BOS. 

7.  IdiAlurt  Of  CorxnrrTOR. — If  oim  eiocotor  by  hia  nagliganoa  aafha 
Ua  ooezecutor  to  waata  tba  eatata,  when,  by  the  exsroia*  of  waaonabla 
diligHDsc^  he  oonld  hava  j^rented  it,  ha  ia  raaponaibla  tar  Ik*  lOM. 
ImU^  t.  ShiTt,  308. 

&  Joint  LuBiLirr.— Ooaxeontora  who  give  a  joint  bond  ara  traatad  in  law 
aa  one  and  tba  aame  penon,  and  whatever  eaeh  mm  doaa  la  to  b*  takH 
•a  the  act  of  alL     Imley  r.  Shire,  SOS. 

f,  Lluiutt — MiMOiHDsa  or  AonoKi. — An  aetioa  by  one  exeontor  agalaat 
a  ooezecator  alleging  negligence  and  darelietion  of  duty,  and  'fUm 
that  he  be  remoTed  from  his  trait,  cannot  ba  Joined  with  an  aotioD  for 
an  aooonnting  by  a  partnership  in  which  the  aetata  baa  an  interaat  with 
other  penom  not  oonneoted  therawith.     Iiuleg  t.  SJUre,  808. 

Ml  Aonoaa  sr— Pabtixs. — All  of  tha  aiecntoia  abonld  join  aa  [daintilb 
in  an  aotioa  for  an  acoonQting  by  a  partDerihip  in  wbieh  the  eatata  fa 
Intereited,  bnt  if  the  action  ia  bronght  by  one  exeontor,  and  hia  ooex> 
•ontoia  arfl  nude  pu-tiei  defbadaat,  sad  appear  without  objsotion  to 
tha  mitjoinder  of  partiet  before  judgment,  the  failure  to  name  them  as 
parties  plaintiff  ia  not  fatal.    Iniieji  v.  Stirt,  SOS, 

IL  AonoMs  BETWaait. — One  «i«aatur  cannot  ane  hia  ooeieontor  lor  monsy 
or  property  in  hia  handa  belonging  to  the  «*tate.     Intlei/  T.  Shirt,  SG& 

■h  Ibsahi  FaasoKa,  S)  InaaRANOK,  5;  Lihrationb  or  Asmoaa,  t,  7;  PaB» 

KIRSHU*,  L 

BXHMPTIONS. 
Sa*  EiZaoDTioH,  S-7. 

I5XPERTS. 
Bm  WrrNKssBo,  L 

FACTORS. 

Dsatma  Wrrs — NoTtoi  or  Fowbrii.  — Persooa  dealing  with  faelon  oon- 

•eming  gooda  intmited  to  them  are  ehaiged  with  notioe  of  the  aztaat 

•ad  limitationi  npon   their  powers.     If  a  transaction  ia  brought  in 

qnaation  by  the  owner  of  the  goodi  tha  harden  of  proving  tba  faetoc^ 
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Mitborilj  It  upon  the  party  dealing  with  Unu    Bamm  8q/k  «fe.  Ok  t« 
SMk  Bro$.  Tobaceo  Co.*  846. 

VALSS  IMPRISONMENT 
8m  AFn4L,  84. 

riLSE  REPRESENTATIONS. 
8m  IxsutLAsaa,  29. 

FELLOW-SERVANTa 
8m  Mmnt  and  SbbtamTi  10^  iU 

FINES. 
8m  Bxaounov,  1»  S;  C 

FIXTUREa 

L  Twn.— One  of  the  teata  of  whether  peraonal  property  retalni  its  ohai^ 
•oter  or  beoomae  a  flztore  la  the  oae  to  whioh  It  ia  pnt.  If  it  it  plnoed 
on  the  realty,  to  improve  it  and  make  it  more  Talnablap  it  la  generally 
dMmed  a  flztore.  If  it  ii  placed  there  for  a  oae  that  doM  not  enhaDM 
the  Talne  of  the  realty  it  generally  retaina  ita  oharaetor  «f  perMoal 
property.     Wimlom  t.  Bromiek,  286. 

%  Maghinbbt  Mnatmcted  and  phused  in  a  mill  to  be  need  ia  and  m  a  part 
of  it^  and  which  would  paaa  by  a  grant  of  the  mill,  ia  part  of  the  rail 
OBtate  apon  whieh  the  mill  ia  aitnated,  and  not  peraonal  property. 
Havetu  T.  Oermania  eie.  /nt.  Ob.,  570. 

8L  SoaABpWAOONS  need  in  a  sagar-mill  for  the  pnrpOM  of  holding  ^mp 
and  ooareying  it  from  place  to  place  by  being  pnahed  by  hand  on  the 
floor  of  the  mill,  if  similar  to  wagons  used  in  other  angar-mills,  and 
neceaaary  to  their  operation,  and  not  mn  npon  raila,  nor  actnally  nor 
oonstruotiyely  annexed  to  the  realty,  or  to  any  thing  appurtenant 
thereto^  bnt  merely  fnrniahed  for  neceaaary  nae  in  the  mill,  and  not  to 
enhance  the  valne  of  the  realty,  are  peraonal  property  and  not  fiztUM. 
Wm$io»  T.  Bi-omkh,  28G. 

-  FORFEITURE. 
8m  Oobfobations.  S4^  25;  Ivbvrahob,  0,  10,  17,  18;  Ymswm  im  Pui^ 

OBASBB,  2,  8. 

FRAUD. 

1.  Fbavd  oakvot  bi  Pkvdioatbd  upon  the  decisTon  of  a  tribunal  eonstltotad 
by  the  partiea  themaelTos,  either  aa  to  the  equity  or  the  law  of  the  oaM 
considered,  nnlesa  anoh  tribunal  baa  acted  in  bad  faith  and  oppreaairely. 
HembeoM  ▼•  Oreat  Camp,  400. 

Si  Plkadiho.— The  facta  conatitnting  fraud  muat  be  clearly  atated,  whether 
it  ia  alleged  in  a  petition  aa  a  cause  of  action  or  in  an  answer  m  a  groond 
of  defenae.    NkihoU  t.  8(even$,  514. 

6m  BAKxa^  1;  OoRPORATiONa,  18,  82;  Equitt,  1-4;  iMFAira^  S-5|  Mo 

•AGsa,  8-7;  Rklxabi. 

FRAUDULENT  CONVEYANCES. 
8m  Mabbiaob  avd  Ditobck,  1;  Nbgotiablv  InffrBOMurTa^  1^  18L 


8m  Attorkit  and  CuKa^  L 

IBKEflOLOBaa. 
Bm  OvnaiBi^  1. 


8m  Attaohmbitt,  1. 

GUARDIAN  AND  WARD. 
mn^— Hru— AooamHO  Pbooudb  or  UMmHOUBB  ft«xa  ov 
LuM.— Hibm  who,  with  knowledge,  aoeept  the  pcooaada  «f  an  mmK^ 
thoriMd  m1«  of  tbsir  Isndi,  ue  eiCopped  from  di«patiii|  tha  validi^  tl 
the  Mie.  Tbaj  taiitiot  ratsia  the  parchaie  monej  kod  kIso  raoorcr  tlM 
Uad.  Henoa,  where  the  gQ&rdinn  of  «  womui  of  nnsoDnd  mind  aoU 
MrUin  lend,  vnder  order  of  oonrt,  b>Ting  Alleged,  nnder  oath,  that  H 
*11  belonged  to  hi*  ward,  when  id  feot^he  owned  bnt  a  oa»>Uiird  inte^ 
Mt  tiiereii)  with  her  cbildreD,  tho  hein  of  her  decMMd  h«tbaM^  maA 
Um  gnardimn,  after  the  dsKih  of  bia  wud,  paid  to  the  heira  thair  fall 
■hare  of  anch  proceeds,  aCter  tbsy  became  of  age,  which  they  aooeptcd, 
knowing  what  their  tatereat  in  the  land  waa,  and  that  sacfa  monej  waa 
ItM  pTooeadi  of  the  aals  of  their  intereita  therein,  and  their  tnll  ahans 
thareofi  ineh  facta  ghiiw  a  ratiGcation  of  tha  aale  by  the  hair^  amd 
eatop  them  from  attacking  ita  Talidity.  Thej  oannot  retain  tha  pr» 
M«da  of  the  Bale,  and  reaoTer  their  two-thirda  iataraat  in  the  land. 
rOnor*  T.  SleOer,  169. 

Sea  Ihbaxb  Persoitb,  S, 


8eo  QoARDiajf  and  Wab& 

HOMESTEAD. 

1.  OomrvTAHCi  or.— A  deed  jointly  executed  by  hniband  and  wife  eoiiTaj- 
ing  tbair  bomeataad,  though  made  labBeqaently  to  ■  leaM  ot  tha  hoai^ 
ataad,  aigned  by  the  haaband  alone,  ponTsys  a  perfect  title  to  the 
porobaaer.     W«a  Oom  tie.  Oo.  r.  Franklin  Land  Co.,  297. 

%  Lbau  or  BT  HcaBADD.— A  leaae  for  yeara  of  a  homettead  ia  an  alia** 
■tion  of  an  intereat  therein,  to  which  the  Joint  consent  ot  hnaband 
and  wife  it  aaaentiaL  Saoh  a  leaae,  it  aigned  by  tht  boaband  alona^ 
thongh  with  tbe  knowledge  and  consent  of  tha  wife,  and  thongh  aha 
waa  ready  and  willing  to  hare  aigned  i^  if  aba  bad  been  reqneated  oo 
to  dc^  ia  nnll  and  void.      Wta  Out  ae.  Co.  t.  JVnnifin  Land  Co.,  2Sn, 

L  ExKHPnoNi  rsoK  Torth. — A  eonstitutioaal  proriatoD  exempting  a 
homeatead  From  "forced  aale  on  eiecation  or  any  otbor  final  prooeM 
from  a  courts  for  any  debt  oontraoted  after  the  adoption  of  thii  oongti- 
tntion,"  exempt*  tha  homestead  fioni  exscn tion  and  aale  upon  all  j«dg- 
mant^  whether  founded  in  tort  or  in  contract.  Utrtt  r.  Btrrp,  S7B. 
See  BxBOtrriox,  fl;  Husband  akd  Wit^  & 

HOMICIDB. 
Sea  Naw  Tual,  1. 
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HOSPITALa 
lAimirr  lom  KiOLiovifOB  of  Managbbs  of  BiirLOTna  of.— An  inoor* 
porated  eleemosynary  hospital,  organised  and  maintained  for  no  pri- 
Fate  gain,  bnt  for  the  proper  care  and  medioal  treatment  of  the  siek. 
Mid  for  that  purpose  made  the  manager  of  a  donated  trust  fund,  is 
not  liable  for  injury  received  by  a  patient  therein,  through  the  negli* 
genoe  of  its  managers  or  their  employees,  and  the  fact  that  patients  who 
are  able  to  pay  are  required  to  do  so  does  not  deprive  the  corporation 
of  its  eleemosynary  character,  nor  permit  a  reoovery  for  damages  oa 
aeoount  of  the  ezistenoo  of  oontraot  relations.  Ihume$  t«  Harper  ^oe> 
|itta(427. 

HUSBAND  AND  WIFE. 

L  OoHFUor  OF  Laws. — ^If  an  antennptial  contract  is  entered  into  beiweea 
parties  living  in  a  foreign  country,  which  does  not  purport  on  its  face 
to  provide  respecting  acquisitions  to  be  made  by  them  after  their  mar* 
riage,  such  acquisitions,  if  made  in  this  country,  will  be  controlled  bj 
its  laws,  and  be  in  no  respect  affected  by  the  antennptial  contract  L&ng 
F.  Heaa,  143. 

%  Marrivd  Womxh — ^TosTS.— A  married  woman  is  liable  for  her  tort^  and, 
having  property,  it  is  subject  to  execution  to  aatisfy  a  judgment  estab- 
lishing such  lUbility.    GiU  v.  State,  92a 

H  Aonov  Against— PBB80NAL  Dborsb  AoAiicsr  WiFB.~If  the  husband 
dies  pending  a  suit  against  him  and  his  wife,  and  the  plaintiff  prevails^ 
a  personal  decree  may  be  rendered  against  her.  Boggeu  v.  Biekardsp 
038. 

C  Sbfaratb  Estatb  OF  Wiwm  Acquibbd  bt  Skill  of  Hubbard  is  Ohabobb 
m  Equitt  With  Hn  Dbbts.  —If  a  man  skilled  in  any  employment 
does  business  in  his  wife's  name  with  the  capital  furnished  by  hor, 
and  large  profits  over  and  above  the  necessary  expenses  of  the  busi- 
ness including  the  support  of  himself,  wife,  and  family  accrue  there- 
from, owing  to  his  skill  and  experience,  and  he  turns  such  profits  over 
t  obis  wife  or  invests  them  in  property  for  her,  a  court  of  equity  will 
treat  such  arrangement  as  fraudulent,  and  will  make  an  equitable  dis- 
tribution of  such  profits  between  the  wife  and  existing  creditors  of  the 
husband.     Boggeu  v.  Ric/iards,  938. 

i.  Bbparatb  Estate  or  Wife  Acquired  bt  Skill  of  Husbahd  vot 
Charobd  IB  Law  with  His  Debts. — A  husband  who  is  skilled  in  any 
particular  branch  of  labor  has  the  right  in  law  to  bestow  all  his  time^ 
labor,  and  skill  to  the  increase  of  his  wife's  separate  estate,  and  allow 
his  just  obligations  to  go  unpaid.  The  property  is  hers  still  and  can- 
not be  levied  on  by  execution,  or  attached  for  his  debts.  Boggeu  v. 
Bkhards,  038. 

IL  Hombstbads — Alienation  of  Ekodmbranob  of  bt  Husbahd  Undbb 
Power  of  Attorn  bt.— A  power  of  attorney  given  by  a  wife  to  her  hus- 
band to  "sign  deeds  and  mortgages,  with  full  power  and  authority  tods 
and  perform  all  and  any  acts  whatsoever  requisite  and  necessary  to  be 
done  in  and  about  the  premises,  as  fully  and  to  all  intents  and  purposes 
as  I  might  or  oonld  do  if  present,  with  full  power  of  substitution  and 
ratification,  hereby  ratifying  and  ooufirming  all  that  my  said  attorney 
or  his  substitutes  shall  lawfully  do,  or  cause  to  be  done,  by  virtno 
hereof,"  bnt  not  describing  any  real  estate,  nor  referring  in  any  way  to 
their  homestead,  is  too  general  and  indefinite  to  authorise  the  husband 


M  Kttocnaj  in  bat  for  hU  wif*.     A  mortgage  ■•  axMat* 
Wattaet  t.  TVmcJan*  /w.  Co..  288L 
Bm  HiMunsuH   1,  S|  Lroaot;  Marri&om  ahs  Divokok| 
Lnu,  <(  Tntitn,  1-3)  Wiranu^  1. 
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Bm  KuoTuau  iMBnuHoum^  t-l^ 

INPANT3. 

I,  tuaaaaamm  Om.— Thb  Facrc  that  PKotmm  wu  hot  Skbtmb  «■ 
IVFAST  DxFUlDAlfTB  dou  not  rander  Wd  >  jndsmant  agmiBat  tkiM 
in  the  Morta  ot  th«  Uaitad  8t>tat  il  a  giurdifta  ad  fittnt  wm  Appoiata^ 
■  Mlicitn  ■ppeared  for  them,  and  the  prooeeding  did  not  aesk  &  pw- 
MiuJ  Judgment  a([ain*t  them,  hot  waa  to  obtain  a  judgment  daolailBg 
that  oartain  property  which  had  bean  attached  m  belonging  to  *  pH^ 
aenhip,  though  it  atood  in  the  name  of  another,  wm  held  la  tnat  fN 
that  partnanhipk  and  ihonld  ba  applied  to  the  aatiataotioo  tl  it*  obligi- 
tioni.     Sioane  t.  ifarfJH,  630. 

I,  CotrrxAon  or— Fbidd. — If  the  pereona]  cootraot  of  an  Infant  EnToIfM 
the  element  ot  aotaal  fraad  or  bad  faith,  m  where  it  ii  improvidenl 
or  eklanlatad  to  iqaander  hia  eitate,  he  may  reeover  all  that  hakM 
parted  with  or  paid.     JoAiuon  r.  ^oi-tlaaaleni  eU,  /««.  Co.,  i7a> 

&  RwoVBBr  DFon  CSontraots  or  Ihsdiukiib  —  BuRiian  or  Proof.— 
If  the  peraoaal  contract  of  an  infant,  benefloial  to  himaelf,  ii  fair  and 
rMBonablc^  and  free  from  knj  trend,  orerreaching,  or  nndne  infloeoM 
bj  the  other  party,  and  haa  been  wholly  or  partly  eieonted  ion  both 
■ide^  and  the  infaat  baa  diapoaed  of  what  be  haa  reoeiTsd,  or  the 
beneflti  reoovered  by  him  are  aaoh  that  they  cannot  be  restored,  mm  fat 
a  oontraet  of  inanranoe,  he  oannot  reooTsr  baah  what  he  haa  p«idt 
bnt  the  harden  ia  oo  the  other  party  to  show  that  luob  waa  the  ohar- 
aeter  of  the  oontnot.     Johntan  r.  NorthtiKtltm  tie.  Int.  Co.,  47S. 

K  IimnsAiroa  —  VAunrrr  or  Cohtraot.  —  A  ooatraot  of  Ufa  inanrMiM 
between  an  infant  and  a  solvent  insnianoe  oompany,  at  the  ordinary 
•nd  nana]  ratea,  for  an  amoant  reasonably  oommensonita  with  the 
infant'a  estate,  or  hia  finanoiAl  ability  to  carry  it,  is  a  prorident,  fur, 
and  reasonable  oontraet^  which  it  is  proper  for  the  oompany  to  nok* 
with  him,  ao  long  m  it  praotioea  no  fraud  or  other  nnlawtnl  mauMt* 
aeenro  il     JoKnim  r.  Nort^Molern  ele.  Int.  Co.,  478. 

f.  OoHTAAora  0* — BaoovrnT  or  Exoass.— If  the  personal  oontraot  ol  •■ 
infant^  benefioial  to  himself,  is  free  from  any  element  of  fraod  arb«d 
faith,  and  b  reaaoaable  and  bir  except  that  hb  paymenb  exeeed  tto 
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▼il«t  of  wliat  he  has  reoelTad,  his  recovery  ehonld  be  limited  to  Mok 
nMHb   Joknmm  t.  NmikwuUm  tie,  ln$,  C^.,  47S. 

8eo  NaoLioxNo%  8;  Rial  Pbopebtt,  6-dL 

INJUNCTION. 

L  IvjinronoN  Liis  to  Bistbaim  Enfoboembnt  ov  Hunioifal  Ordinahoh 
admitted  to  bo  inyalid,  the  execution  of  whioh  injarioualy  afifeote  pri- 
T»te  righte.    DtemM  t.  Jfoyor,  S39. 

%  JfrnoMMtn,  BiLXXv  AoAXvafr  iob  Fraud.— If,  contrary  te  tho  agroomont 
of  oouiael  for  both  parties^  jodgment  ia  ontered  in  a  jnatioe'a  conrti  and 
the  faot  of  ito  entry  ia  concealed  from  the  defendant  by  the  joint  miarep- 
leaentetioD  of  the  plaintiff  and  of  the  jnstioe  of  the  peace  nntil  the  time 
for  appeal  has  ezpired,  equity  will  grant  relief  by  enjoining  the  aaser- 
tioa  of  anoh  jodgment    Merriman  t.  Walton^  60l 

H  JuDOMBiT,  Rkliif  Aoaivst  IK  Equitt.— Though  a  party  ooald  have  had 
a  judgment  against  him  annulled  by  certiorari  he  was  not  compelled 
to  resort  to  that  remedy  in  preferenoe  to  proceeding  in  equity  to  hare 
the  enforcement  of  such  judgment  enjoined.    Merriman  t.  WaUomp  50. 

t,  JuDoiOHT,  Partus  to  Suit  worn,  Rxlisf  FBOic—Though  a  judgment  is 

entered  against  two  defendants,  one  of  them  may  maintain  an  action 

to  enjoin  ito  assertion  against  him  on  aooount  of  fraud  practiced  upon 

him  without  joining  his  codefendant  aa  a  party  to  such  action.    Jferri* 

•Mil  w.  WaUon,  60. 

See  DA]fAon»  1, 1^11. 

IN  PARI  DBLICTa 
See  Equitt»  1,  H 

IN  PABI  MATEBIA. 
See  Statutbs^  (Sw 

INSANB  PEBSON& 

L  AFPonnntnrr  ov  CoMMnrsK— Obdrb,  How  Awtectwd  sr  Waot  ov 
Nonoi.<— The  appointment  of  a  committee  for  an  insane  person  ia  a 
summary  proceeding,  and  notice  must  appear.  Hence,  where  the  county 
court,  being  a  court  of  limited  jurisdiction,  makes  sudi  appointment^ 
it  must  affirmatively  appear  not  only  that  it  had  jurisdiction  of  the  sub* 
ject  matter,  but  also  over  the  person  by  serTioe  of  process  or  notice^ 
Mvtmt  T.  JohnsoHt  912. 

%  JuBZBDionoii — ^NoTiCB. — ^The  appointment  of  a  committee,  by  a  county 
court,  for  a  person  as  insane,  without  notice  to  him,  is  void,  even  where 
the  statote  does  not  expressly  require  notioe.  The  power  of  the  court 
to  act  depends  upon  the  jurisdictional  fact  aa  to  whether  insanity 
eziste;  and,  though  the  court  has  jurisdiction  of  the  subject  matter^ 
insanity,  it  has  no  jurisdiction  over  the  person  without  notioe  to  him. 
Evani  ▼.  Johuitm,  912. 

IL   BzSODTOBflk   ADMINIBTBATORfl,  AND  GUABDIAVS  CaVNOT  BbSIGV  Unieas 

permitted  to  do  so  by  stetute.    The  same  rule  applies  to  a  committee 
lor  the  insane^  aa  they  are  not  officers.    Bvan§  T.  Joknmm^  912. 

INSOLVENOT. 

LlSOLTXirOT  PROCRKDINGS— WaIYIR  OV  LlBN  AOQUIRBD  IN  AnOTBRB  C^ATB. 

A  creditor  who  has  iu  another  stote  attaohed  a  debt  due  to  his  debtor 
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does  nol^  by  filiag  in  this  state  a  claim  against  svch  debtor  in  proeeed- 
ings  in  insolvenoy,  waive  or  abandon  his  attachment  lien.  The  amcniiil 
which  he  may  receive  nnder  and  by  virtue  of  such  lien  may  be  deducted 
from  the  amount  of  his  claim,  and  the  balance  is  the  true  amount  of 
indebtedness  upon  which  he  is  entitled  to  dividends  in  this  states 
Nev/Mer  v.  North  British  etc  Jna.  Co.,  797. 

Sot  AflSiQMMEHT  FOB  THK  BKNBriT  OF  Cbbditobs;  BAinc8»  1-3;  OoaroBic 

TI0N8,  10;  Insubamoi,  lOl 

INSTRUCnONS. 
Sot  Affbal,  19;  Libbl,  6;  Trial,  1-3;  Tsovn,  8^  3i 

INSURANCE. 

L  Whbn  Govbrnbd  bt  Statutk. — If  the  facts  involved  in  an  inanraoot 
loss  bring  the  case  within  regulations  prescribed  by  statute,  snch  stat- 
nte  enters  into  and  forms  part  of  the  contract  of  insuranoe  as  ooai* 
pletely  as  if  written  into  it.    Havens  v.  Oermania  He,  Ina,  Co,,  670. 

t.  Lbgislatorb — Dblbqation  of  PowBit.— Whether  the  legislature  itself 
may  prescribe  a  form  of  contract  of  iusurauce  or  not,  it  cannot  dele* 
gate  the  power  to  an  insurance  commissioner  to  prescribe  a  standard 
policy  of  insurance.     0*Neil  v.  American  etc  Ine,  Co,,  650. 

IL  Unauthorized  Dslboatiom  of  Powbr — Constitutional  Law. — A  stat- 
ute providing  '*  for  a  uniform  contract  or  policy  of  insuranoe  to  bo  made 
and  issued  by  all  insuranoe  companies  taking  fire  risks  on  property 
within  the  state,"  directing  the  insuranoe  commissioner  to  prescribe 
a  standard  policy  of  insurance,  and  forbidding  the  nse  of  any  othet; 
is  nnoonstitutional,  as  an  unauthorised  delegation  of  legislative  power. 
O'Neil  V.  American  etc  Inti,  Co,,  650. 

4  Conoubrbnt  Polioibs— SrFBor  of  Statutb  upon. — ^If  several  oooonr^ 
rent  policies  of  fire  insurance  are  written  with  the  consent  of  the  respeo- 
tive  insurers,  and  the  property  is  wholly  destroyed  by  fire,  snch  policiet 
as  well  as  single  policies  are  governed  by  a  statute  making  the  amount 
of  insurance  written  conclusive  as  to  the  value  of  the  property  insured 
and  the  true  amount  of  loss  and  measure  of  damages  when  so  destroyed. 
In  such  case  the  aggregate  of  the  concurrent  policies  must  be  taken 
as  the  true  value  of  the  property  destroyed,  and  each  insurer  is  liable 
for  the  full  amount  of  hisi  policy.     Havens  v.  Oermania  etc  Ins,  Co,,  570. 

ii  Action  bt  Administrator  to  Rboovbr  Monbt  Paid  to  Onb  Having 
NO  Insubablb  Intbrbst — Judombnt. — In  an  action  by  an  adininis- 
trator  to  recover  money  paid,  before  grant  of  administration,  by  an 
insurance  company,  to  a  nephew  who  was  named  as  a  beneficiary  in  a 
policy  of  insurance  upon  the  life  of  his  aunt,  and  who  paid  all  the  pr^ 
miums  and  assessments  due  nnder  the  policy,  judgment  should  bo 
rendered  in  favor  of  the  plaintiff  for  the  full  amount  so  paid  by  the 
company,  less  such  premiums  and  assessments,  with  legal  interest  frofls 
the  date  of  payment.     Riner  v.  Rintr,  693. 

6w  FoRFBiTURB — Waivbb. — Without  any  forfeiture  of  a  policy  of  insuranoe 
there  can  exist  no  waiver  of  a  forfeiture.  8haeffer  v.  Farmers*  etc  Ins, 
Co.,  361. 

7.  Void  Contract  as  to  Rial  and  Pbrsonal  Propbrtt.-— Under  a  stat- 
ute making  the  amount  of  insurance  written  on  real  property  oonolnsivo 
as  to  its  value  insurance  companies  cannot  avoid  their  fixed  liabili^ 
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for  losMt  OB  snob  property  by  agreeing  witih  the  owner  to  denominatt 
H  personal  property.    Havem  t.  Qermania  etc  Int,  Co.t  670. 

H  Rbinsuranob  u  a  Mibi  Gontraot  of  Indkmnitt,  in  whioh  the  insurer 
reinsures  risks  in  another  company,  and  is  solely  for  the  benefit  ol 
the  insurer,  and  not  of  the  policy  hoMera,  who  have  no  interest  therein, 
and  cannot  sue  thereon.     Barnes  v.  Hekia  etc  Ina,  Co.,  438. 

It  Iv  ▲  CoNTRAof  ow  RiiNsmtAHOB  includes  a  promise  or  agreement  to  m- 
snme  and  pay  the  losses  of  policy  holders,  actions  may  be  brought  bf 
them,  in  case  of  loss,  directly  against  the  reinsurer,  upon  sooh  prom* 
ise  or  undertaking.    Bamee  t.  Heila  etc  Inc  Co.,  438. 

KL  Rbin8Usamoi— Rbmedt  in  Case  of  Loss — Elsotion— Insoltxnot.— 
In  case  of  Ices  under  a  contract  of  reinsurance,  which  includes  an  agrea- 
ment  to  pay  the  losses  of  policy  holders,  an  action  may  be  maintained 
against  either  company  withont  the  plain tifls  being  compelled  to  eleot» 
as  the  remedies  are  not  inoonsistent,  though  he  can  have  bat  one  satia* 
faction,  so  it  is  no  bar  to  his  action  against  one  of  the  companies  for 
him  to  file  his  claim  in  insolvency  proceedings  against  the  other. 
Garnet  t.  Heklaetc  In»,  Oo.^  438. 

11.  Arbitration. — A  Spioial  Govrnant  or  a  Pouot  ofInsoranor  to 
Submit  Bvbbt  Mattbr  in  dispute  to  arbitration  is  no  bar  to  a  suit 
for  damages,  and  is  invalid  as  an  attempt  to  oust  the  eourts  of  their 
jarisdiction.    Niagara  etc  Inc  Oc  t.  Bisliop,  106. 

18L  Arbitration  as  to  Valubb. — A  stipulation  in  a  policy  of  insnranoe 
that  amounts  or  Talnes  shall  be  submitted  to  arbitration  la  Talid,  and 
•noh  arbitration  may  be  made  a  condition  precedent  to  the  right  to 
recoTer.    Niagara  etc  Inc  (Jc  t.  Biehop,  106. 

Ill  Arbitration,  Ezcusb  fob  not  Obtainimo  Award. — ^If  a  policy  ol 
inanranoe  provides  that  the  amonot  of  a  loss  shall  be  asoertained  by 
arbitration  the  insurer  may  recover  though  the  arbitrators  have  not 
agreed,  if  he  can  show  that  their  failure  to  agree  has  been  brought 
about  by  the  instrumentality  of  the  insurer  for  the  purpose  of  prevent- 
ing an  award,  or  that  he  has  acted  in  bad  faith  in  interposing  obstacles 
so  that  no  award  could  be  made.     Niagara  etc  Inc  Co,  t.  Biehopf  106. 

14.  Arbitration,  Pott  of  tbm  Insured  in  Casb  of  Disaorbbicbnt. — ^U 
the  appraisers  choeen  by  the  insurer  and  the  insured  cannot  agree  upon 
an  umpire  it  is  not  the  duty  of  the  assured  to  propose  the  seleotioo  ol 
other  appraisers  unless  the  policy  so  proridea.  Niagara  etc  Inc  Oc  t. 
Biehop,  106. 

16u  Abbitration,  Aot  of  thb  Appraisbr  Ohosbh  bt  thb  Insurbr.— If 
an  appraiser  chosen  by  an  insurer  acts  as  though  he  was  the  agent  ol 
the  insurer,  and  refnsee  to  agree  to  a  disinterested  umpire,  or  other- 
wise prevents  the  appointment  of  such  an  umpire,  the  insured  is  au* 
titled  to  maintain  an  action  upon  his  policy  without  obtaining  an 
award  fixing  the  amount  of  his  loss.  Niagara  etc  Inc  Cc  t.  Bishop, 
106. 

19.  Proof  to  8how  Dbfbnsb  of  Forfbturb.  —  An  insurance  oompany 
whioh  resists,  on  the  ground  of  forfeiture,  the  payment  of  a  loes  against 
whioh  it  has  insured,  must  show  both  that  its  policy  or  written  con- 
tract contains,  either  in  express  terms  or  by  olear  implication,  some 
provision  forfeiting  the  policy  in  specified  contingencies,  and  also  that 
the  contingency  has  arisen.    Sckobeffer  t.  Farmers*  etc  Inc  Oc^  361. 

17.  UsB  OF  Bmoinb — Forfeitubb. — ^The  use  on  insured  premises  of  an 
engine  regularly  employed  in  grinding  bark  in  a  tannery  in  the  process 


Nleuiag  th«  oompuij  from  llkbilit;  tor  Ion  by  Sn  reaultiug  from  tiM 
uaof  "aq;  •takin-«ngiii«  tentporwilr  «inpioyed  for  the  purpoao  «t 
thr«abing  oat  eropt  of  ftny  kind.**  Seka^tr  r,  Farmer^  tie.  /as.  Oh, 
SSI. 

IS.  ViOLAnoH  o>  Condition  ir  Fouor. — A  flra  imaraace  policy  oontiun- 
log  ft  proriiioa  forbidding  the  kHpiog  or  nse  of  gtaolina  on  thit  innifod 
pNDiiaM  ii  [«nd«rad  void  bj  tho  riolfttiou  of  laoh  aandition  b;  one  m 
th*  eooapMioy  of  the  inaorod  pramfiM  witb  the  implied  ooaaant  of  tha 
innirad.     OtmiOM  tte.  /m*.  Oa.  r.  Board  of  Commrt.,  SOL 

U.  IvoRBABi  u  BiBK. — If,  nndar  »  polioy  of  insorruice  providing  Ui*t  it 
ui  engine  U  need  on  the  pTemteaa  in  proiimitj  to  the  insured  build- 
ing! the  inaonnM  oonpiny  thall  appoint  &  oommittee  to  axKiniiiB  and 
Mocrtein  the  amouat  ot  the  inareMod  riak,  and,  if  inorcuad,  to  iw- 
■inire  the  inmred  to  pay  an  additional  prsmium,  the  risk  ia  inoroaaed 
by  the  naa  of  an  engine,  u^tios  ia  given  to  the  oompany,  and  no  addi- 
tiooal  premiacn  ia  reqaired  to  be  given,  solely  beoanaa  of  nnreaaonabla 
delay  on  the  part  of  the  eompany  in  making  an  ezamination  to  asoar> 
taio  the  amoonl  ot  iaoroaaed  riak,  the  oompanj  ia  liable  for  a  loei  oanaad 
byauch  engine,  aa  it  oannot  aet  np  iCa  own  negligent  delay  aa  a  defwutb 
Sdtaeftr  v.  farmer*'  etc  Iiu.  Co.,  361, 

to,  InoBiAai  III  RuK.-'-If  a  risk  ia  materially  incraaaed,  notioa  ttareof 
giren  tha  inaarer  by  Uie  inaured,  and  do  additional  preminmi  ia  re4|airad 
to  b«  given,  aa  provided  in  the  polioy,  the  right  to  reoovec  for  a  loaa  ie 
Dot  defeated,  nnlesa  it  oocnra  wholly  at  in  part  fiom  anoh  inareaaad 
riak.     Seharfisr  v.  farmeri'  tic  Int.  Co.,  SSI. 

n.  Incbusi  or  Bux.  — Monoa  Oitkn  bt  tbk  IxauRKD  to  a  GuiKKai, 
AaiMT  of  tiie  inanrer,  ten  dayi  before  a  low  by  Br«^  of  thenaa  of  aa 
engine  near  tha  inanred  bnilding,  and  of  hia  raadineaa  to  comply  with 
eonditiona  of  the  policy  concerning  an  increaae  of  the  riak  ariaing  froia 
the  nae  ot  anch  engine,  i*  notice  to  the  iniurar,  and  the  queation  aa 
to  whether  each  ten  daya'  notice  waa  a  rsaaonable  time  within  which 
the  inanrer  ought  to  have  required  tha  payment  of  an  additional  pra- 
minm  for  the  ineraaaad  riak.    StAffftr  t.  Farmtra'  lie,  lat.  Oo.,  861. 

II.  iHoaauB  o'  Risk  —  Dorr  or  Inburuu  —  Dnder  a  policy  of  Ara 
hunranoe  providing  tha^  if  aa  engine  ia  atationed  on  premiaea  ia 
proximity  to  inanred  bnildinga,  the  preaidant  of  the  inanranoe  com- 
pany ahall  appoint  a  oommittee  to  examine  forthwith,  and  aaoertain  tha 
amount  of  the  increaaad  riak,  and,  if  increased,  to  require  the  inanred 
to  pay  an  additional  preminni,  it  ia  the  imperative  daty  of  noh  preai- 
dant, upon  reoeiving  notice  that  an  engine  haa  been  pUoed  near  inanred 
bdildinga,  to  appoint  tha  oommittee  and  have  the  examination  aa  to 
inoreaae  ot  riak  made  forthwith,  or  at  least  with  proper  and  dne  dili- 
geooe,  A  failnre  to  do  ao  for  an  unreasonable  time  ia  a  waiver  of  the 
right  to  reaiat,  beoanae  of  anoh  inorauad  risk,  an  aoUea  baaed  on  aneh 
polioy.     SiAuffer  v.  Farmen'  tie.  Int.  Co.,  361. 

flL  laOBBua  or  Hise  — FoBrirroRi.  —  Under  a  polioy  a(  fire  inanr* 
anoe  providing  that,  if  an  angina  ia  atationed  on  the  inanred  prem- 
bee  in  proiiaity  to  buildiugg,  the  president  ot  tte  oompany  ahall  ap> 
point  a  committee  to  examine  and  ascertain  the  amonntof  the  increaaad 
riak,  and,  if  incraaaed,  the  inanred  ahatl  pay  an  additional  premium, 
the  use  of  an  engine  on  the  insured  premiaee  doe*  not  of  itaalf  neoea> 
aarily  forfeit  the  policy  nor  incresae  the  tiik;  but,  if  the  liak  ia  inoraaaed^ 
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•ad  l(Mi  hf  fin  eanied  thereby,  the  inrarer,  In  the  event  that  no  addi- 
tional premium  note  has  been  given,  ie  releaeed  from  liability,  unless  it 
has  neglected  for  an  nnreasonable  time  after  notioe  to  appoint  the  com- 
mittee  and  to  make  the  examination  provided  for.  Scha^er  t.  Fof 
men*  tie.  Im.  Go.,  861. 

WL  Altsbation  nr  FasiirsBa. — The  placing  and  operating  an  engine 
fifty  feet  away  from  an  insured  building  is  not  an  alteration  of  th« 
insured  premises,  nor  the  use  of  them  for  carrying  on  a  trade  or 
business  increasing  the  risk,  unless  expressly  so  declared  by  the  terms 
of  the  oontract  of  insurance.     Sdui^er  v.  Farmere'  sic  /ns.  Ob.,  861. 

tf»  *' Wholly  Dbstbotbd*' ^ Dbfinition.  —  The  words  "wholly  de» 
stroyed,**  as  used  in  statutes  regulating  fire  insurance  and  fixing  the 
liability  ol  the  insurer,  mean  the  total  destruction  of  a  building  as  such, 
although  there  is  not  an  absolute  extinction  of  all  of  its  parts.  Hamm 
T.  Qermania  tU,  Ins.  Ob.,  670. 

Mw  Total  Lossl — ^Under  an  insurance  upon  a  mill  and  the  maohinerj 
therein  against  loss  by  fire  the  fact  that  a  small  part  of  the  machin- 
«fy  has  been  removed  pending  improvements  prior  to  the  burning  of 
the  mill  and  machinery  then  in  it  does  not  prevent  the  null  from  beii^ 
"wholly  destroyed,"  nor  reduce  the  loss  from  a  total  to  a  partial  onot 
but  the  value  of  the  machinery  thus  removed  should  be  deducted  from 
the  total  amount  of  the  policy.     Haveru  T.  Oertnania  etc  Ine*  Co,,  670L 

17*  IvsuBABLB  Iktbbist.— Patmint  ov  Pbbmiuics  on  life  insurance  by  the 
insured  renders  the  policy  valid,  even  though  the  beneficiary  named 
in  the  policy  has  no  insurable  interest  in  the  life  of  the  insured,  ffsfo- 
lejn  T.  Imperial  etc.  Ina.  Co,,  409. 

Wk  Patmktt  OB  Tbndbb  ow  Patmbkt  ov  Prbmium  on  a  life  insaranea 
policy  is  not  necessary  if  the  insurer  has  already  declared  the  polioy 
forfeited,  or  done  any  aet  which  is  tantamount  to  a  declaration  of 
lefnsal  to  receive  the  premium  if  tendered,  or  if  he  has  failed  to  keep 
his  agreement  to  notify  the  insured  of  the  amount  of  such  premium 
and  the  day  when  due.    BeMein  v.  Imperial  etc,  Im,  Oo.p  409. 

Ml  BnBBBMDBB  OF  PouoT— RiOHT  TO  HanvB.— 1(  after  a  mother  hag 
■soured  a  policy  of  insurance  upon  her  life  payable  to  her  son,  if  ha 
■nrviTea  her,  and,  if  not^  to  her  estate^  the  son  pays  the  premiums  on 
the  insurance  for  and  as  the  agent  of  his  mother,  and  the  insuranoa 
company  then  induces  him,  through  falie  representations  that  the 
policy  is  a  wagering  contract  and  void,  to  surrender  it  upon  reoeipt  by 
him  of  the  premiums  paid,  he  is  entitled  to  maintain  a  bill  in  equity  to 
revive  the  policy.    Hemlein  t.  Imperial  etc  Ine,  On.,  409. 

tOl  BBHsnciAL  AaaooLATioKa. — ^A  Chahob  a  fiBNBrioiABiBs  eannot  ha 
made  exoept  by  a  substantial  compliance  with  the  regulations  of  the 
society  and  yet  conns  of  equity  recognise  exceptions  to  this  general 
principle.  Equity  does  not  demand  impossible  things,  and  will  ooii* 
aider  as  done  that  which  should  have  been  done,  and,  when  a  member 
has  complied  with  all  the  requirements  of  the  rules  for  the  purpose  of 
making  a  substitution  of  beneficiaries  within  his  power,  he  has  done  all 
that  a  court  of  equity  demands.    Jor^  r.  Supreme  Gouneil,  17. 

tL  BiNinoiAL  Associations. —A  Bbnkfioiart  oamnot  Prbtbht  a  change 
of  beneficiaries  by  obtaining  a  benefit  certificate  of  a  member  of  a  bene* 
ficial  association  and  refusing  to  surrender  it  to  him  for  the  purpose  of 
making  that  change  of  beneficiary  which  he  was  entitled  to  make.  If 
the  member  does  all  that  is  within  his  power  to  do  to  effect  a  change  in 
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btnefldariai,  and  faHs  to  anrronder  the  certificate  and  bava  a 
Ivaed  only  beoanse  nioh  certificate  ie  in  the  poesession  of  the  otigiDal ' 
beneficiary,  who  refuses  to  surrender  it,  the  beneficiary  thus  thwarting 
the  wishes  of  the  member  will  not  be  allowed  to  profit  thereby,  and  hia 
rights  to  the  proceeds  of  the  certificate  are  subordinate  to  that  of  the 
new  beneficiariea  selected  by  the  member,  and  to  whom  the  iaaae  of  a 
proper  certificate  waa  prevented  only  by  the  act  of  the  original  bene* 
ficiary  in  refusing  to  murrender  the  old  oertifioato.  /ory  t,  Suprtnm 
Oouneil,  17. 

tt.  Bbnkfioial  AssoGiATiovfi — ^Vbstxd  Riortb. — A  BbnxhoiabTv  desig- 
nated as  such  by  a  member  of  a  mntnal  benefit  association,  does  no* 
thereby  acquire  any  Tested  rights  so  as  to  dafeal  a  sabseqnent  change  of 
beneficiaries  effected  at  the  instance  of  such  member,  unless  the  original 
beneficiary  was  made  such  on  account  of  some  oontract^  or  has  some 
equities  recognised  by  the  courts,  and  which  it  would  be  inequitable  to 
disappoiut.    Jory  t.  Supi-eme  CoundU  17. 

n.  Bbnef iciAL  A ssoci ATioNS.  — Ths  P atmbht  ov  Absbbsm K1IT8  of  a  member 
•f  a  beneficial  association  by  a  person  whom  he  has  designated  as  a  bene- 
ficiary in  the  event  of  his  death  does  not  give  such  person  any  vested 
rights  in  the  certificate,  nor  deprive  the  member  of  the  power  to  change 
the  beneficiaries,  unless  such  payments  were  made  pnranant  to  some 
contract.  Otherwise  they  are  to  be  regarded  as  mare  gifts.  Jintn  v. 
Supitme  Councilf  17. 

M.  BiHBriT  Associatiov8.^If  a  BurxricnABT  has  Bqoitibs  Debiyxd  iron 
a  member  of  a  mutual  benefit  association,  and  which  it  would  be  in- 
equitable for  bim  to  disregard,  he  cannot  disregard  or  weaken  them  by 
a  change  of  his  beneficiary;  at  least,  when  the  second  beneficiary  is  a 
mere  volunteer  or  acquires  his  interest  with  notioe  of  the  pre-ozisting 
equities.    Adama  t.  Orand  Lodge,  4S. 

ML  Bbnbfioial  Association,  Bbnbvioiabtmat  Hold  in  Tbubt. — ^If  a  mem- 
ber of  a  beaeficial  association  designates  a  person  as  beneficiarv  for  the 
purpose  of  securing  a  debt  duo  to  a  firm  of  which  the  person  so  desig- 
nated is  a  member,  the  firm  is  in  equity  to  be  treated  as  the  real  bena- 
ficiary,  and  hence  the  death  of  the  person  so  designated  does  not 
deprive  the  firm  or  the  surviving  member  of  the  equitable  interest^ 
nor  entitle  the  heirs  of  such  member  of  the  association  to  the  fund 
falling  due  on  his  death  on  the  ground  that  the  death  of  the  person 
named  as  beneficiary  resulted  in  there  being  no  one  named  as  benefici* 
ary  on  the  death  of  a  member  of  the  association,  and  therefore  pre- 
lanted  a  case  in  which  his  heirs  were  entitled  to  the  fund  on  aooonnt  of 
his  failure  to  designate  a  beneficiary.    Adanu  ▼.  Orand  Lodge,  45. 

M.  Bbmbrt  Assooiations — Wai  vbb. — A  Ohanob  ov  BBNKnciAKT  in  a  mn- 
tnal benefit  association  cannot  be  treated  as  invalid  for  the  reas<m  that 
the  application  therefor  was  not  filed  within  the  time,  if  the  associa- 
tion has  waived  this  condition,  and  the  contest  trising  for  decision  if 
between  rival  claimants  to  the  fund  after  it  has  been  paid  into  court  to 
be  awarded  to  the  person  ^fonnd  entitled  thereto^  Adams  t.  Orand 
Lodge,  45. 

17.  Bbmbvolbmt  SociflTiBB— Bt-lawb— OonaLimiyBHBss  ov  Dbcisioks  ov.— 
A  by-law  of  a  mutual  benefit  assooiation  providing  that  the  decision  of  a 
tribunal  created  by  the  association  to  pass  upon  death  claims  shall  be 
final,  and  shall  bar  a  suit  in  law  or  equity  to  recover  such  claiui%  ia 
eonstitutioual  and  valid.    Htmbeau  v.  Great  Oam^^  400l 
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18.  Bbnrvoubnt  SoGnmi. — Bt-lawb  of  a  muhial  benefit  anociation,  m- 
aented  to  by  all  iwrtiea,  making  a  finding  of  liability  by  the  anooiation 
for  death  claims  by  the  duly  constituted  oommittee  of  the  association  a 
condition  preoedent  to  a  right  to  reoeive  benefiti^  is  constitutional  and 
yalid.     Henibeau  t.  Oreai  Camp,  400. 

10L  AuTHORTTT  OF  AoENT— NoTicx  TO  Ihsubki).— An  insnranee  company 
whose  agent  indorses  upon  a  policy  issued  by  him  that  a  mortgage 
upon  the  property  is  in  process  of  foreclosure^  for  the  purpose  of  perfect- 
ing the  title^  and  delivers  such  policy  to  other  insurance  agents  with 
a  statement  that  it  is  contrary  to  his  orders  to  write  policies  on  mort* 
gsged  property,  but  that  ho  will  submit  it  to  his  company,  is  liable  on 
the  policy  for  a  loss  occurring  two  days  later  if  the  policy  is  deliTered 
to  the  insured  by  such  agent,  and  the  premium  obtained  from  him 
without  notice  of  the  natare  of  the  transaction  or  of  any  limitation 
•n  the  power  of  the  ageut  issuing  the  policy,  although  it  contains  a 
provision  that  in  matters  relating  to  the  procuring  of  insuranoe  no 
person,  unless  duly  authorized  in  writing,  shall  be  deemed  the  agent  of 
the  company,  and  although  the  company  has  directed  the  insurance  to 
be  oanceled  upon  reoeiving  notice  of  the  loss.  MiUer  ▼•  SeoUiah  (Tniom 
ete.  /ns.  Co..  389. 

4ik  KoncB  TO  Gbnsral  Aoxnt  of  an  insurer  is  notice  to  the  insnror  Ua* 
■ell    Scha^er  ▼•  Farmtr$*  etc  Im,  Co,,  361. 

See  ApnAi^  16;  Iwants,  3^  4;  Luor atiohs  of  Aonovi^  ^ 

INTOXICATINO  LIQUOR& 

1.  Bali,  Wbibi  DxxmD  Madb.~-A  sale  of  intoxicating  liquor,  wdersi 
by  express^  is  complete,  and  property  passee  to  the  purchaser,  when 
the  liquor  is  delivered  to  an  express  agent  for  transportation,  and 
not  when  it  is  reoeived  of  the  express  agent  by  the  purchaser.  StaU 
T.  Flanagan,  836. 

i.  SaIiX,  Whxri  Diimxd  Made  — Indiotmbnt  ton  Rraiuko  Without 
LioxNSB. — A  licensed  wholesale  liquor  dealer,  doing  business  as  such 
in  one  county,  is  not  liable  to  indictment  in  another  county  for  retail* 
ing  liquors  therein  without  a  license,  where  he  shipped  by  express, 
01  0.  D.,  to  a  person  in  the  latter  county,  a  package  of  whiskey,  m 
per  his  order  by  postal-card,  sent  through  the  mail,  and  which 
received  in  the  former  couDty.  Such  facts  show  that  the  sale 
made  in  the  former  county  and  not  in  the  latter.  SiaU  v.  Flanagam^ 
836. 

See  17iw  Triai^  !• 

JOINT  UABiLrry. 

8oe  KzBOUTOBs  and  Administbatob%  8l 
JOINT  TENANCY. 

See   COTSMANCT. 

JUDGMENTS. 
L  JuBisDionov— Nonon  ot  Judicial  Pbooudinos. — ^The  sentence  of  n 
court  without  hearing  the  party  or  giving  him  an  opportunity  to  bo 
heard  is  not  a  judicial  determination  of  his  rights,  and  is  not  entitled  to 
any  respoot  in  any  other  tribunaL    Evam  ▼•  Johiuonf  912i 
AM.  8r.  BXP..  YoSb  XLY.^M 
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ti  Sxiounoir. — When  •  Jndgment  li  Talid  agaiiwt  a  defen^hml^  mi  «» 
tion  upon  it,  iinleM  ezpreasly  forbidden  by  statute,  moil  be  •qnaDy 
▼alid.    Om  T.  Siaie,  028. 

H  AwABD  ojr  BxaouTioH  n  hov  an  integral  part  of  a  judgment     OiU  t« 

4  JuDGMUiT  Of  Sum  Statb^*' Faith  ahd  Gbbdit.''— Under  tha  ooa- 
■titntion  of  the  United  States  the  Judgment  of  a  sister  atate  must  ba 
aooorded  in  this  state  the  same  faith  and  oredit  wliioh  it  has  in  the  state 
where  it  was  rendered.    Crumliah  t.  Central  Imp,  Oom,  S72. 

§k  JVOOMSNT  OF  OkB  StaTI — EmFOBCSMKNT  OF,  IN  Am OTHUb— JlTBIBDiOTIOir. 

Ihe  oourt  has  power,  where  it  ia  soaght  to  enforce,  in  this  state^  the 
Jndgment  of  a  sister  state,  to  look  into  the  reeord  of  the  oonrt  render- 
ing the  Jndgment  to  see  whether  it  had  jnrisdiotion.  If  it  had,  the 
Judgment  is  valid  and  binding  here;  but,  if  it  had  not,  the  Jndgment  ia 
▼oidin  this  state.    Crumlish  y,  Ceniral  Imp.  Co,,  872. 

H  JvDOMKHT  OF  8i8Tsa  Stati,  Whb2i  Void.— The  judgment  of  a  eoort  of  a 
sister  state  without  any  service  of  prooess,  and  without  appearance,  is 
Toid  in  this  state.     Crumlkh  r.  Central  Imp.  Om,  872. 

I,  Whbthbb  vt  OOHF188ION  OB  BT  AoTiox. — ^If  a  debtor,  desiring  to  pre* 
fer  certain  of  liis  creditors,  caused  them  to  sssign  their  claims  to  hia 
attorney,  and  after  the  filing  of  a  complaint  thereon  and  liaTing 
summons  issued,  and  thereupon,  immediately  caused  it  to  be  served 
vpon  himself  and  signed  a  notice  of  appearance  and  a  consent  to  the 
entry  of  judgment,  after  which  the  papers  were  taken  to  the  olerk's 
office,  presented  to  one  of  the  judges,  and  a  judgment  entered  thereon, 
snch  judgment  must  be  regarded  as  by  confession  and  not  as  taken  in 
an  action,  and,  therefore,  unless  the  confession  is  ▼erifi,ed  and  contains  a 
statement  of  the  facts  out  of  which  the  indebtedness  arose,  as  required 
by  law,  the  judgment  is  void.     Puget  Sound  NaL  Bank  v.  Levy,  803L 

IL  JuDGMBVT  BT  CoNfBSSiON  in  which  the  confession  does  not  contain  a 
statement  of  the  facts  out  of  which  the  indebtedness  arose  is  void,  though 
the  statement  shows  that  it  is  based  upon  the  promissory  note  which  is 
set  forth  therein.    Puffet  Sound  Nat,  Bank  ▼.  Levy,  803. 

iL  JuDGMBHT  cannot  be  collaterally  impeached  by  oral  evidence  of  faeti 
ontside  the  record  of  the  case  in  which  the  judgment  was  rendered* 
Onmen  v.  Stephens,  649. 

Mt  l!ToTiCB  BT  Publication — Collatbbal  Attack.— Under  a  statute  a»- 
thorizing  notice  by  publication  on  a  return  of  not  found,  '*  the  court 
being  first  satisfied  that  prooess  cannot  be  served,"  the  fact  that  an 
order  for  publication  of  prooess  is  granted  upon  the  unsworn  statement 
of  a  witness  does  not  make  the  judgment  rendered  in  the  action  void 
in  a  collateral  proceeding,  nor  is  oral  evidence  admissible  in  snoh  pro- 
oeedings  to  show  that  the  court  acted  upon  an  insufficient  showing. 
Cruun  v.  Stephem^  649. 

IL  Collatbbal  Attack. — If  a  oonrt  has  power  to  aot  on  proof  of  a  gives 
fact,  its  action  upon  the  statement  of  such  fact  by  an  unsworn  witness 
is  not  for  that  reason  alone  entirely  void,  so  as  to  render  its  judgment 
void  when  questioned  collaterally.  Cruasen  v.  Stephen$,  649. 
Appbal*  1-4;  Corporations,  80,  32;  Dbbtob  and  CRBorroB,  1| 
Equitt,  4;  RxBOUTiON,  1;  Infants,  1;  iNjcNonoNi^  2-4;  Tazbi.  1. 

JUDICIAL  NOTIOB. 
See  Watbbs^  ^ 
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JUDICIAL  SALES. 

TofD  DoD  RnsTiKO  Lnv  tor  Unpaid  PifRORAn  JAosm,  a/td  In 
Bmor. — ^If  the  court  in  a  judicial  sale  of  land  direota  the  legal  title  to 
paaa  on  actual  payment^  or  by  reservation  of  a  lien,  and  a  deed  is  given 
fotaining  a  lien  for  deferred  installments  of  purchase  money,  the  lien  is 
not  loet,  and  the  purchaser  does  not  get  the  land  for  nothing,  because 
the  deed,  having  no  scroll  or  seal,  is  no  deed,  and  does  not  pass  the  legal 
titles  It  is  not  the  deed  which  creates  the  lien.  There  is  an  implied 
Um  springing  from  the  sale  and  existing  until  the  legal  titU  ia  paise<l 
hy  deed.     Evaiu  t.  Joknaon,  912. 

JURISDICnOK. 
Mm  ATTiemm;  1|  Bjuuutobs  and  ADinNmaAToi%  1-4|  laim  Pib» 

■ONi^   1,  8}  JirDOMBNTS,  1-Ai 

JUROBS. 
See  Niw  Xual. 

LACHES. 
See  LiKiTATiOKs  of  Aotions,  6;  Teusn,  t,  t, 

LANDLORD  AND  TENANT. 

L  Job  Fobmid  on  a  Non-navioabli  Strkam  of  water  belongs  to  the  ten* 

ant  and  not  to  the  landlord,  if  there  is  nothing  in  the  lease  restricting 

the  tenant's  use  of  the  property.     Marsh  t.  MeNider,  840. 

%  Landlord,  Liability  or,  to  Tbxspassibs.— A  private  owner  or  occupant 

of  land  is  under  no  obligation  to  strangers  to  place  guards  aronnd  ez« 

cavations  thereon.     He  is  not  required  to  keep  his  premises  in  a  safe 

condition  for  the  benefit  of  trespassers  or  those  who  come  upon  them 

without  invitation,  either  express  or  implied,  and  merely  to  seek  their 

own  pleasure  or  gratify  their  own  curiosity.    OUg  ^  PMn  ▼•  Jfe> 

Malum,  llii 

Sec  Mbchahio's  LnVf  di 

LARCENY. 

L  TfltEl  OAH  BB  HO  OONTIOTION  lOB  LABOBlfT  WirROOT  PbOOV  OV  TRS 

Value  of  the  stolen  property.  It  must  be  shown  to  be  of  some  valae, 
for  the  purpose  of  fixing  the  grade  of  the  offense,  and  the  penalty  to 
be  impoeed.  The  market  value  of  the  article  stolen,  and  not  itt 
original  ooet,  ia  the  teet  by  which  to  determine  the  grade  of  the  lar- 
ceny.    Burrow$  v.  State^  210. 

%  Pboof  of  Valvb — PaisuMPTioN. — If  the  valne  of  articles  stolen  la 
fixed  by  law,  as  in  the  case  of  gold  or  silTcr  coin,  or  national  cor* 
ren^,  no  other  proof  of  their  value  is  necessary;  bnt^  in  the  absence  d 
any  evidence  upon  the  subject  of  value,  the  court  cannot  indulge  ia 
presumptions  to  supply  the  omission.    BwrroitM  v.  SiaU^  810. 

H  Proof  of  Valub  —  pRXsmcPTiov.  —If  the  valne  of  notes,  bills  of  ex- 
change, drafts^  and  checks  ia  not  prima  fo/ck  fixed  by  statute,  the  quea- 
tton  of  their  value,  in  case  of  larceny,  is  to  bo  determined  by  the  jury 
the  same  as  that  of  any  other  article  of  personal  property.  The  fad 
that  the  maker  of  a  check  has  funds  in  the  bank  cannot  give  rise  to  any 
presumption  affecting  its  validity  or  value.    Burrtmm  r,  Siaie^  210i 


996  Index. 

4.  Bank  CHiOK—lNSTRUcrrTON.  — To  instrnot  the  ]ary,  in  a  proaeentioa 

for  the  larceny  of  a  bank  cheok,  that  "a  check  drawn  on  a  bank*  when 
the  drawer  has  money  on  deposit,  as  ranch  or  more  than  suffioient  to 
pay  the  check,  is  presumptively  of  some  value,  in  the  hands  of  tlie 
person  in  whose  favor  it  is  drawn,"  is  erroneous,  as  it  usurps  the  hmo- 
tions  of  the  jury  by  taking  away  from  them  the  question  of  Tafau^ 
whioh  it  is  their  provinoe  alone  to  determine.    Bnrrtnm  r.  Stak,  SIOl 

LATERAL  SUPPORT. 
See  Rial  Pbopsbtt,  2-i. 

LEASB. 
See  HoMBSTCAD,  Z 

LEGACY. 

ImkAcr  TO  Win  ov  ATmrnro  WrrNsas  is  mot  VoiDb— A  itatnte  nnkfaf 
▼oid  a  legacy  to  an  attesting  witness  to  a  will  does  not  apply  to  tiio  hiu> 
band  or  wife  of  such  witness,  as  neither  hasy  under  existing  law%  any 
present,  direct^  or  certain  interest  in  a  legacy  to  the  other.    /«  rt  Hdt* 

LEGISLATURE 

Tbb  Words  **  Lsoislatits  Powxr"  mean  the  power  cr  authority^  nndw 
the  constitution  or  frame  of  government,  to  make,  alter,  or  repeal  Iftwa 
(yNeU  T,  Amencan  etc  Itu.  Co.,  650. 

See  CoHTEMFT,  2,  8;  Ck>BFORATioN8»  6;  Lisir&AKa%  2f  Sb 

LEX  LOCI. 
.    See  Conflict  ov  Laws. 

LIBEL. 

L  Maliob  mat  bb  Ditidbd  into  Two  DxamiCT  Classo^  iowil^  maBM. 
in  law  and  malice  in  fact.     ChUders  v.  San  Jose  etc  Pub.  Co.,  40. 

5.  Malios  in  Fact  is  Matsbial  in  an  action  for  libel  only  to  establish 

the  right  to  exemplary  damages,  or  to  defeat  defendant's  plea  that  the 
publication  was  privileged.    Childen  r.  San  Joee  etc  Pub.  Co.,  4€l 

IL  Maliob  in  Law  is  Conolusifblt  Prbsumxd  from  the  publication  of 
a  libel  imputing  to  another  the  commission  of  a  crime,  where  the  pub* 
Ucation  is  not  a  privileged  one.    Childen  v.  San  Jose  eU.  Pub.  Co.,  40l 

4.  Maliob  m  Law  is  implied  from  a  wrongful  act  done  intentionally,  with- 
out just  cause  or  excuse.     Childen  t.  San  Jose  etc.  Pub.  Co.f  40. 

ii  From  thb  Publication  of  a  Falsb  Charob  of  a  Fblont  not  Privii^ 
BQBD,  the  right  to  sustain  an  action  for  the  actual  damages  suffered 
thereby  necessarily  arises.     Childers  v.  San  Jose  etc.  Pub.  Co.,  40L 

6.  Ah   iNarTRUcmoN   in  a  Libel  suit  that  damages  may  be  awarded  as  an 

example  to  others,  and  as  a  punishment  for  the  act  done,  should  not 
be  given,  if  there  is  an  issue  respecting  malioe  in  fact  in  the  publication 
of  the  libel.  Malioe  in  fact  is  never  presumed.  ChUden  t.  San  Jom 
eie.  Pub.  Co.,  4a 

7.  Pamagbs.— Two  Classbs  of  Damagbs  may  be  recovered  in  an  aotien 

for  libel,  to  wit,  actual  or  compensatory  damages  and  exemplary 
ages.    Childers  r,  San  Jose  eie.  Pub,  Co.,  40. 
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8L  ItoMFLMMY  Baxaois  mftj  be  awarded  for  the  pnblioatioii  of  a  falaa 
eharge  whioh  ia  Ubelone  per  se^  and  not  a  priTileged  oonunnnioatioa. 
OMUn  T.  Sam  Joae  tie.  Pnb.  Co.,  40. 

LIENa 
See  JuDxaxAL  Salis;  Kiootiablb  iNgntUMxini^  I^IQI 

LIMITATIONS  OF  ACTIONS. 

1«  Thi  Statvti  ov  Limitations  tixoiNS  to  Rnv,  aa  a  general  rale^  frean 
the  act  done,  but  thie  rale  baa  exceptions.  Lewey  t.  Frkihe  (kte  Gk» 
684. 

t.  Courts  of  Equiit  decline  to  apply  tbe  statute  if  plaintiif  neither  knew 
nor  had  reasoDable  means  for  knowing  of  the  existenoe  of  a  oanse  of 
action;  bnt»  if  the  cause  of  action  was  known,  or  might  hare  been  known 
by  the  exercise  of  yigilanee  in  the  nse  of  means  within  reach,  equity 
follows  the  law  and  applies  the  statute.    Lewey  v.  /Vidbs  CohB  Ca,  684. 

IL  Thi  Statute  ov  Limitations  dobs  not  Begin  to  Run  Against  a  Plain- 
TiVf,  who  has  been  kept  in  ignorance  of  his  rights  by  fraudulent  practioea 
on  the  part  of  the  defendant,  until  discovery  of  the  fraud.  The  discoy- 
ery  of  the  fraud  gives  a  new  cause  of  action.  Lewey  ▼.  Frkke  Cote  Oo.t 
684. 

M  The  Mischtet  Whioh  the  Statute  ojt  Limitations  n  Intendbp  to 
Remedy  is  delay  in  the  assertion  of  a  legal  right  whioh  it  is  praotioabk 
to  assert     Lew^  ▼.  Fricke  Coke  Co.,  684. 

ii  Weonodoeb.— Mere  Ionohanoe  will  not  proTenl  the  running  of  the 
statute  in  equity  any  more  than  at  law;  bnt  there  is  no  reason,  rest- 
ing on  general  principles,  why  ignoranoe  thai  is  the  result  of  thW  de- 
fendant's conduct,  and  not  of  the  stupidity  or  negligenoe  of  the  plaintifl^ 
should  not  prevent  the  running  of  tbe  statute  in  favor  of  thewrong« 
doer.    Lewey  v.  Frkhe  Coke  Co.,  684. 

flu  Limitation  ov  Action  Brought  bt  an  Adminibtbatob  to  Reoovsb 
Monet  Paid  by  an  insurance  company  to  a  person  who  had  no  insur- 
able interest  in  the  life  of  plaintiff's  intestate  begins  to  run  only  from 
the  date  of  the  grant  of  letters  of  administration  to  the  plaintifl^  and 
the  right  of  action  is  not  defeated  by  gross  laohes  in  taking  out  admin- 
istration.   Biner  r.  Riner,  693. 

7.  RxoEiYiNO  Monet  OF  Intestate  Atteb  His  Death. — When  one  reoeires 

money  belonging  to  the  estate  of  an  intestate  after  his  death,  andbefcM 
administration  granted,  the  statute  of  limitations  does  not  run  from  the 
date  of  receiving  the  money,  but  from  the  grant  of  administration. 
Riner  v.  Riner,  693. 

8.  Limitations  ov  Actions  in  Case  ov  Death. — ^If  no  cause  of  action  ao- 

crued  prior  to  the  death  of  the  party  entitled,  the  statute  of  limitations 
does  not  commence  to  run  until  administration  is  granted.  Rbiier  t* 
Riner,  69a 

9.  The  Statute  ov  Limitations  mat  be  Atailablb  as  a  Devensb,  in  aa 

action  of  trespass  for  the  illegal  mining  of  eoal  upon  one's  land,  as 
against  the  penal  oonseqnonces  of  the  trespass;  bnt  it  is  not  available 
as  a  defense  against  payment  for  the  coal  actaally  taken  and  converted 
to  defendant's  use,  and  the  jury  should  ba  so  instmcted*  Ltmq/  ▼• 
Frieke  Coke  Co,,  684. 


N  FOB  Coal  dhUw  fall  J  minsd  uid  tnk«a  Iromons'i  land  from 
Um  time  tha  •liitanoa  oE  ths  oUum  waa  or  might  faftTS  boon  known  to 
tha  plaintiff^  tb*  vwnar  Hid  oooDpiar  of  tbs  ■orfMtb  Lrmeg  r,  /Vieir 
Cokt  Co..  68i. 

11.  Mining  Coal  on  Amother's  Lihd.— Tha  oqattebU  rula  that  ttia  abtt- 
Bta  ihonld  rno  oiily  from  dbcovei;  or  ft  timawhsD  it  might  tiAT*  boen 
niida  ahoald  be  applied  byconrti  of  \t,w  in  an  action  of  treapaa*  to 
reeovsr  dunagea  tor  the  oolavfal  mioing  of  ooal  in  a  lower  atratoa  of 
anotber'a  laod,  eapeoiaUr  where  plaintiff**  igDonuiiie  aa  to  what  was 
going  on  waa  due  to  tha  defendant'*  condnct,  and  waa  withoat  favlt 
al  tha  plaintiE     Leteey  t.  Frirkt  Cole  Oi.,  6S4. 

1ft  Lien  iob  nnPAiD  FuKoaua  Mohit  nis  LAi>[>.—Tha  atatnta  ol  U^- 
tationa  haa  no  application  to  Irar  a  lien  for  nnpaid  parohaaa  monej 
raaerred  in  a  Bonrefanca  of  land.  Tbongh  an  action  oo  a  not*  given 
(or  the  purcliaM  money  might  be  bartwl  aa  a  peraooal  debt,  jot  tha  lian 
againat  the  particnUr  land  ia  cot  barred.     Evan*  t.  Johnton,  912. 

U.  PuRCBUi  Fricb  or  Lash — PBUDMmoH  or  Patkeitt. — No  tima  ban 
the  right,  aithernnder  the  statute  oC  limitation!  or  praanni|iUoa  of  paj- 
meot,  ol  a  vendor  to  recover  unpaid  pnrchaae  money  [or  laad,  if  be  haa 
not  parted  with  tba  legal  title.  Bvao  a  preanrnptiou  of  paymont  for 
twenty  jeara  woold  not  be  a  poaitive  bar,  aa  it  might  ba  repelled  by 
proof  of  the  oontinnsd  exiatence  of  the  debt.  Bnmi  r.  Jolmtim,  912. 
44.  CoirrKACTH. — Aitatnte  of  UmiUtiona  proriding  that  *' no  gift,  oooTey. 
anoa,  aaaignment,  tranifsr,  or  charge  not  on  conaideratioa  daemad  rain- 
able  in  lav  aball  be  avoided,  either  in  whole  or  in  port,  for  that  canaa 
only  nnleea  within  five  year*  after  it  ia  made,  anit  be  brought  for  that 
itarpoae,'  haa  no  application  to  contracti  founded  on  a  valuabia  omi- 
aidsration,  but  i*  eipreasly  limited  to  eontracta  on  oonaidaMtioit  not 
'"  deemed  valuable  in  law."  It  data  not  apply  td  a  marriaga  oontiaot 
Soggtm  r.  Sicliardt,  S38. 

See  MoRTAon,  1, 

LOTTERIES. 
Wbat  n.— a  aehame  by  which  a  merohant  aella  hi*  good*  at  nanal  and 
ordinary  market  prioaa,  giving  to  each  cnitomar  pDrchaaing  gooda  to 
the  amonnt  of  fifty  cents,  a  key,  and,  to  the  cnatomar  thni  obtaining 
tha  partioalar  key  which  will  un  luck  a  certain  box,  twenty  flva  doUan 
<■  ooin  oontainod  therein,  ia  a  lottery,  and  paniahable  aa  andk  Da^ 
«V«r4  V.  OlUima,  t03. 

HACHINBR7. 

So*  FlXTDMB,  % 

HALICS. 
See  LiBti,  1-4, 

MAL1CI0U8  PROSECTTTIOK. 
1.  LiABiLiTTor  PvELioOmcBB — Entorckhemt  or  Void  Law. — A  mayor 
of  a  oity  i*  not  liable  for  maliaioua  proaecntion  in  attempting  ta 
onforo*  a  void  mnnicipal  ordinance  before  it  ia  Jndiclally  declared 
invalid  if  he  aet*  in  good  faiih,  withont  malice,  oppreaaion,  or  wan- 
too  diaregard  of  the  rigbta  of  any  person,  although  at  tho  time  he  may 
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hftTO  notioe  tiiAl  legal  opinion  m  to  Iha  Talidity  of  the  ordinanoe  is 
diridad.  Goodwin  r.  Ouild.  748. 
ft  PuBLEO  OmosBS  Abb  Not  Liablb  for  malidona  prosoontion  if  thej 
fall  into  an  oiror  in  •  case  where  the  not  to  be  done  ia  not  merely 
ministerial  bnt  ia  one  requiring  the  ezeroiae  of  judgment  and  diacre* 
tion,  eren  though  an  individual  may  auifer  by  the  mistake,  nnleaa 
malice,  oppression,  or  wanton  proseention,  with  an  absenoe  of  all  prob> 
able  eanse  or  ozooae^  ia  alearly  proved  againat  such  officer.  Ooodwim  T. 
OuUd,74M. 

MABRIAGB  AND  DIVOROB. 

L  OoBTBAor.— Mabbiaob  18  ▲  Valuablb  Considbbatiob  lOB  AB  Abtb- 
BUFTIAL  OoNTBAOT,  and  where  a  man,  in  consideration  of  marriage,  con* 
Toys  all  of  his  property  to  his  intended  wife,  it  is  not  on  that  acoonnft 
void,  and  the  transfer  is  good  as  against  existing  creditors,  unless  it  ia 
ahown  that  there  was  fraud,  and  that  ahe  had  notice  of  or  participated 
in  it.     Bogg€8$  v.  Bkhards^  938. 

i.  DiYOBOB — Crubl  and  INHUMAN  Trbatmbnt.— Ill-treatment  by  the  hna- 
band,  long  continued,  and  consisting  of  continual  scolding  and  fault- 
finding, the  use  of  unkind  language,  and  of  many  other  little  aots^  if 
studied  and  malicious,  and  the  wife  is  sensitive,  may  be  cruel  and  inhu- 
man treatment  if  it  haa  a  serious  effect  on  her  health,  or  causes  her 
great  mental  suffisring;  but,  to  be  a  ground  for  divorce,  the  effect  on  her 
must  be  of  a  serious  character.  It  is  error  to  refuse  to  admit  evidence 
of  inch  acts  in  an  action  for  divorce,  although  no  act  of  violence  ia 
proved,  or  any  act  which  would,  of  itaelf,  prove  emel  and  inbiimaB 
treatments    Marka  v.  Marks,  466. 

See  Limitations  of  AorioNi^  14 

MARRIED  WOMEN. 
See  ExiouTioN,  4;  Husband  abb  Wiwm,  t, 

MASTER  AND  SERVANT. 

L  Kmplotbb,  Who  bot  ENxirun)  to  Pbiyiliob  or. — Under  a  statnte  pro- 
viding that  when  a  person  or  corporation  shall  make  an  aasignment  for 
the  benefit  of  creditors,  be  adjudged  insolvent^  or  have  his  or  its  prop, 
erty  taken  poesession  of  by  a  receiver,  all  moneys  due  and  owing  thercL 
from  for  wages  or  salaries  to  olerks,  servants,  or  employees,  contracted 
not  more  than  three  months  prior  thereto^  shall  be  paid  in  full,  aii 
attorney  at  law  engaged  by  such  person  or  corporation  ia  not  an  "  em- 
ployee," nor  entitled  to  any  priority  for  the  payment  of  fees  for  servioea 
rendered.     Lewis  v.  Fisher,  327. 

±  Rblation  ov,  Whbb  Exists. — For  the  relation  of  master  and  servant  t» 
eziat^  so  as  to  make  the  master  liable,  he  must  not  only  have  the  power 
to  aeleot  and  discharge  the  servant,  but  to  direct  the  mode  of  ezeoot* 
ing,  and  to  ao  control  him  in  his  auta  in  the  course  of  his  employment 
aa  to  prevent  injury  to  others.     Quinn  v.  Railroad,  767. 

H  Physician  ob  Surgbon  Emplotbd  bt  a  Railboad  Comfant  to  attend 
employeea  injured  in  ita  aervice  ia  not  a  aervant  of  the  company  so 
as  to  render  it  liable  for  his  carelessness  or  nogligenoe  in  rendering  pro- 
fessional services.     Quinn  v.  Railroad,  767. 

4.  Indbpbndbnt  Ck>NTRAeroR— Liabilitt  tob  Nbolioenob  or.  ~  Although 
work  is  being  performed  by  an  independent  contractor,  and  an  injory^ 
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to  •  third  penoa  It  eansad  by  the  negligenoe  of  hit  ■enranti^  y«4  tfM 
party  for  whom  the  work  is  being  done  is  liable  if  the  infary  is  saoh 
M  might  have  been  anticipated  by  him  aa  a  probable  coneeqnenoe  off 
the  work  let  to  the  oontraotor,  or  if  it  ia  of  aaoh  eharaoter  as  miut 
resnlt  iu  creating  a  noisaaoe,  or  if  he  owes  a  daty  to  third  perdooa  or 
the  pablio  in  the  performance  of  the  work.  City  etc  By,  Co.  t.  Moor€§, 
845. 

H  laDKPBNDSNT  COHTRAOrOBS— NlOLIOBNOC  Or— LlABILITT  fOK.— Iho  11M 

of  a  steam-engine  by  an  independent  contractor  on  a  tnmpike  road  for 
hanling  materials  to  be  used  in  repairs  or  improrements  is  not  a  ani- 
■ance  per  §e,  and  does  not  render  a  tnmpike  company,  for  whom  tho 
work  U  being  done,  liable  to  a  third  person  for  the  negligence  of  the 
•errants  of  snch  independent  contractor.   CUy  etc  Ry,  Oo,  t.  ifoorai^  Sift. 

H  IdABILITT  OF  MaSTBB  TO  A  VoLUHTBBB  FOB  THB  NlOUOBNOB  OF  A  8XB- 

YANT. — A  master  owes  no  contract  obligation  to  one  voluntarily  asaiat- 
ing  his  servants.  Snch  volunteer  assumes  all  the  risks  incident  to  tho 
situation,  and  cannot  recover  from  the  master  for  an  injury  caused  hf 
a  defect  in  the  instrumentalities  used,  or  by  the  mora  negligenoe  of  tlia 
servants.    EvarU  t.  8L  Paul  etc,  Ry,  Co,,  460. 

T,  LlABILITT  OF  MaSTBB  FOB  ImJUBT  TO  VOLUNTBBB  THBOUQH  SbBTAMV^ 

Kboliobnob.  -^If  one  volnnteers  to  assist  the  servants  of  another,  and 
places  himself  in  a  position  of  danger,  though  by  his  own  negligenoo^ 
the  master  wiU  be  liable  for  a  resulting  injury  where  his  serrants  fail 
to  exercise  reasonable  oare  to  avert  the  danger,  not  upon  the  ground  of 
any  contract  obligation,  but  upon  the  general  duty  not  to  inflict  a 
wanton  or  willful  injury  on  another.  EvarU  t.  SL  Paul  etc  By»  Oa,^ 
460. 

H  Risks— AssuMPTioir  of. — One  who  accepts  employment  with  knowledge 
of  its  risks  does  so  at  his  peril,  and  has  no  claim  for  indemnity  on  tha 
ground  of  such  risks,  and,  if  he  remains  in  the  service  without  objeo* 
tion  and  without  promise  to  him  of  a  change,  he  will  be  deemed  to  hara 
waived  his  right  to  compensation  for  injuries  which  he  may  sustain  b]f 
reason  of  such  risks;     Barker  w,  Burlington  etc.  Ry.  Co.,  242. 

H  A  Sbbyamt's  Knowlbdgb  of  a  Risk  ob  Dbfbot  dobs  not  Ezonbbatb 
the  master,  if  for  any  reason  the  servant  forgets  it»  and  is  not  in  fault 
in  so  doing  at  the  precise  time  he  suffers  thereby,as  where  the  ser^ant'a 
f  orgetfulneas  was  due  to  sudden  alarm,  or  the  urgent  demand  for  speed,  or 
by  his  duties  being  snch  as  to  necessarily  absorb  his  attention,  leading 
him  no  reasonable  opportunity  to  look  for  defects.  Harker  ▼.  BurUng* 
IM  etc.  Ry.  Col,  242. 

14l  Fbllow-sbbvants— Soaffold-buildbbs  and  Ship-platbeb— Pbbsiticf* 
tion  as  to  Fact. — Men  composing  a  crew  whose  exclusive  work  and  duty 
it  1i  to  put  up  such  staging  and  scaffolding  as  is  needed,  from  time  to 
time,  for  the  use  of  workmen  engaged  in  defendant's  general  work  and 
business,  are  not  fellow-serrants  with  the  men  engaged  in  such  work 
and  business  such  as  ship-platers;  and  the  presumption  is  that  a  staging 
found  in  position  at  the  place  where  a  workman  is  required  to  perform 
his  work,  and  upon  which  he  is  obliged  to  stand  to  perform  it^  was 
built  by  such  crew.     Sime  v.  American  etc.  Barge  Co.,  451. 

11.  ViOB-PBiNOiPALS,  WHO  ABB  NOT. — A  gang  boss  is  in  no  sense  a  Tice- 
principal,  and,  if  he  makes  a  suggestion  that  an  inferior  servant  go 
underneath  a  car  standing  on  a  track  and  procure  an  article  required 
by  the  former  in  the  discharge  of  his  duties  and  no  other  person  haa 
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deilgnated  bj  the  employee  to  famish  or  look  for  inch  article, 
tooh  boM  does  not|  in  making  snch  snggestion,  represent  the  prinoipal, 
and,  if  injury  retnlta  from  his  negligence  in  making  the  suggestion,  it 
if  the  negligence  of  a  fellow-servant  for  which  no  recovery  can  be  had. 
Keenan  v.  New  York  eic  R,  R.  Co.,  604. 
1&  A  Servant  Sustaiuxno  an  Injury  from  thb  Nkgltokncx  of  a  Sufb- 
BIOR  Agent  engaged  in  the  same  general  business  cannot  maintain  an 
Mtion  against  the  common  employer,  although  he  was  subjeot  to  the 
•ontrol  of  such  superior  agent,  and  oould  not  guard  against  his  negli- 
gence or  its  oonaeqnences.     Keenan  r.  New  York  etc  R»  B*  Co,,  604 

See  BAiLBOAOfl^  25-29. 

MECHANIC'S  LIEN. 

1.  Ikfbrfeot  Dmobiftion,  How  Aided  bt  Eztbinbio  Bvidbnob.— Under 
proper  allegations  in  the  pleadings  of  an  action  to  enforee  a  meohanio's 
lien,  an  imperfect  description  of  the  property  in  the  lien  notioe  may  bs 
aided  by  extrinsic  evidence.  That  is  certain  which  can  bo  mads  osr- 
tain.     Coburn  t.  Stephene,  218. 

%  SvFFioiENOT  OF  NariCE. — A  mechanic's  lien  notioe  is  sufficient  if  it 
describes  tlie  premises,  and  states  the  amount  due,  to  whom  and  from 
whom,  and  for  what  it  is  due.     Oobum  v.  Supftena,  218. 

%  Olaim  fur. — A  statement  in  a  notice  of  lien  incorporating  a  oontraot 
to  furnish  materials  and  do  work  necessary  to  the  painting  of  the 
building  in  accordance  with  a  contract  between  the  land-owner  and  the 
principal  contractor,  is  a  sufficient  statement  of  the  terms  of  the  oon- 
traot nnder  which  the  lien  is  claimed.     Spean  v.  Latorence,  789. 

^  Thb  Sbparatb  Pbopebtt  of  a  Wifb  is  subjeot  to  a  mechanio's  lien  for 
the  erection  of  a  building  thereon  though  she  did  not  join  in  a  oontraot 
therefor,  if,  during  the  progress  of  the  work,  she  was  about  the  premises 
with  her  husband  and  helped  select  the  oolors  of  the  paints  to  be  nsod 
thereon.    Speart  t.  Latorenoe,  789. 

§,  CoNTRAor  WITH  OwNBB. — If  a  materialman  is  seeking  to  enforoa  B 
mechanic's  lien  against  land  of  the  owner,  there  oan  be  no  recovery 
vnless  the  lien  is  perfected,  and  this  cannot  be  done  nnless  a  oontraot 
is  shown  to  hare  been  made  with  the  owner  or  his  agent.  Odbmm  v* 
Siephem,  218. 

di  Landlord  ahd  Tenant.— Except  as  to  his  own  interest,  a  tenant^  m 
such,  oannot  subject  the  real  estate  of  his  landlord  to  a  mechanic's 
lien.    Coburn  r,  Stepkena,  2ia 

7*  A  SURBTT  FOR  THB  PERFORMANCE  OF  A  CONTRAOT  by  the  principal  OOtt- 

tractor,  and  who  stipulated  against  the  enforcement  of  any  lien  upon 
the  building,  oannot  himself  as  a  subcontractor  daim  and  enforce  snch 
a  lion,  though  it  does  not  appear  that  the  property  owner  will  be  iao 
jnred  should  the  lien  be  enforuecC    Specura  v.  Lawrencep  789. 

Bee  Merger. 

MERGER. 

liOBTOAGB>-MBOBAinci1i  LiEN.— If  the  holder  of  a  purchase  money  mort* 

gage,  having  priority  over  a  mechanic's  lien,  takes  from  his  granteo  a 

quitclaim  deed  to  the  property  after  the  mechanio's  lien  has  attached, 

in  oonsideration  of  such  grantee's  release  from  personal  liability  on  the 


wiU  prMsrve  the  prior  liso  of  th«  mortgagor.  It  U  oolj  whera  tha  f«« 
■impls  •nd  tb«  lira  e«Bter  io  tha  urns  peraon,  and  where  lh«re  are  do 
iaterTeniiig  equitiei,  tlxtX  a  merger  at  Um  title  and  the  lien  will  tek* 
plana.     Cnbvni  t.  SUphtM,  218. 

MILLS. 
BiTAKTAR  Omrn— RisHT  to  Biiicr  Dam  tm  Hill. — A  riparian  proprfrtn* 
'may  eraot  a  dam  and  mill  noder  his  right  of  doaiaioa  orar  U*  owv 
pn^ertr  without  an  order  of  court,  even  though  Uia  ataaan  k  k*^ 
•bU.      WoUm  r.  Jfor/di  etc  Rj/.  Co.,  8U, 

Saa  FiXTUUO,  ^  3j  Ndisarc^  1;  Watuji,  7. 

MINSa 
8m  LaaiAtiotit  or  Aonoai,  9-lt|  Wim^  Ik 


UOBTQAOBS. 

L  Two  StocBrrm  ioe  Saui  Debt.— Ooa  holding  a  real  e«tat«  n 

and  a  ohattal  mortgage,  aa  lecnrity  tor  the  aame  debt,  doaa  not  loaa  aa^ 
right  under  tha  former  b;  not  anforoing  the  latter,  Cobmn  v.  Slqiluim, 
218. 

I.  Fathbht  of  lioRTaASB  Opiratn  aa  am  Asaioimiire,  Whut.— Am 
payment  of  money  due  npon  a  mortgage  by  one  who  ii  not  an  intwowd- 
dlar  or  volunteer  oparates  aa  a  diacharga  of  the  mortga^  oi  In  tiM 
nature  of  an  aasignment  of  it,  aa  may  beet  aarve  tlie  purpoaei  of  joatioa 
and  the  jnat  intent  of  tbe  psrtiei.     Heitler  v.  AuUman,  486. 

%.  Cahobllation  rOB  Fbaod— Heookvivamoi. — A  mortgagor  aeaking  to 
oaacel  a  mortgage  for  fraud  and  nndna  inSaeaoe  in  it*  aieontion  mnat 
tendei  a  reaouv«yance  oC  land  conveyed  to  him  aa  part  of  the  aama 
traosaotion.     Btll  r.  Campbell,  SOS. 

L  Oahcbllatioh  iob  Fraud  —  RiaoHTiTAHOL  —  It  a  mortgagor  In  an 
action  to  cancel  a  mortgage  for  frand  and  nodna  iuflueuoe  tendera  a 
quitolaim  deed  to  land  coDTayed  to  him  aa  part  of  tha  aame  trana- 
action  tbe  eonrt  may  oompsl  a  rsconvsyance  aa  tbe  prion  of  a  decree  in 
hii  favor.     Bta  t.  Oatapbeil.  SOS. 

fc  Oahoillatioh  for  Vradd — Defrkses.— Id  an  action  tooonoel  amort- 
gaga  proonred  by  the  fraud  and  undue  iu&nanoe  of  the  mortgagor'a 
■on  in  taw  and  tha  anratiet  on  hia  bond,  and  exscnted  aolely  to  indem- 
nify inch  anretiea  againet  the  reinlt  of  a  threateDed  oriminal  pro*- 
•cntion  (rf  the  aoo  in  law  for  a  mieappropciatiou  of  publio  fnnda, 
mob  lureties  cannot  eet  np  aa  a  defenie  the  Fact  that  the  mortgagor 
baa  foiled  to  reooovey  land  deeded  to  him  by  the  ton  in  law  aa  a  part  of 
thoaime  tianaaction,  and  at  the  aame  time  deny  that  they  are  charga- 
abla  with  any  thing  done  by  the  eon  in  Uw  in  tho  eame  matter.  SM 
r.  CampUa,  600. 

IL  Oanokllatioh  fob  Fbadd — Pbesuuftioh.  —  AoqnieBoenoa  in  a  mort- 
gage under  euch  circnmataucaB  aa  to  render  it  voidable  for  fraud  aod 
nndne  influence  cannot  be  .preanmed  from  a  failure  of  tha  mortgagta- 
to  wove  far  iti  eancellatioa  while  the  aame  couditiona  which  canaed 
itaeiesBtioa  ooutiaue.     BcUv.  Canipbcli,  SOG, 


Index.  1003 

T«  CAirciLiiATimr  pob  Fravi>— Statotb  of  LncrrAiroirt.— If  an  illiterate 
and  aged  woman  ia  induced  under  undue  influenoe  to  execute  a 
mortgage  indemnifying  the  auretiea  on  the  bond  of  her  aon  in  law 
who  ia  threatened  by  them  with  a  criminal  proaecntion  for  a  mia* 
appropriation  of  public  funda^  the  fact  that  ahe  does  not  institute 
proceedings  te  cancel  the  mortgage  for  fraud  until  the  statute  of  limita* 
tiona  has  barred  the  prosecution  of  the  son  in  law  doea  not  bar  her  al 
reUef.     BOl  ▼.  Oamj^M,  SOfi. 

8m  Equiit,  1|  Hujibahd  ahd  Win,  6)  Imsubamoi^  88)  MxBQSEt  Submk 

GATIOll. 

MUNICIPAL  CORPORATIONa 

L  DuwiATiON  ov  AuTHORiTT.  — The  legislative  department  of  a  eity  «n- 
not  delegate  to  any  other  officer  or  body  the  authority  to  detennins 
the  necessity  of  making  a  atreet  improvement,  or  the  extent  or  char* 
acter  of  any  improveinmit  which  it  may  itself  direol  te  1m  madti 
BoUm  T.  OilUran,  83. 

I.  NoN-NAYiOABLB  Watbrcovbsb. — A  municipality  cannot  oompel  tha 
owner  of  land  throagh  which  a  non-navigable  watercourse  flows  te 
widen  or  deepen  it,  and  a  resolution  purporting  to  establish  the  width 
of  the  atream  and  to  authoriae  the  entry  upon  the  land  of  a  private 
proprietor  for  the  pnrpoaaa  of  cutting  down  the  banka  and  widening 
the  natural  channel  ia,  in  an  far  as  it  assumes  to  justify  the  taking 
and  appropriating  landa  along  the  natural  and  permanent  banks  of  tha 
stream  without  compensation,  void.     Schenectady  v.  /^ifrman,  624. 

H  Swamp-land  Owhbr  in  Orrr— No  Protrotion  Against  Tributary  Soe- 
FAOR  Watbrs  and  Pbrrknial  9rRBAifB.->The  owner  of  swamp  land 
in  a  city  cannot  improve  it,  and  then  oompel  the  owner  of  high  land 
above  to  keep  aurface  water  and  the  water  of  perennial  streams,  nat- 
urally tributary  to  such  laud,  from  coming  upon  it,  though  the  water 
is  discharged  by  storm  sewers,  provided  by  the  city,  diverting  the 
water  from  natural  ravines  upon  the  high  land,  but  returning  it  to  ite 
oommon  dumping-ground,  the  plaintififs  premises,  at  different  pointe 
from  those  at  which  the  ravines  terminate,  especially  where  he  haa  te 
some  extent  already  adopted  the  plan  of  the  city,  with  referenoe  to  ite 
atorm  aewers.    8L  Paul  i<&  R.  R,  Co.  v.  Duluth^  491. 

4b   CONBTITUTIONAL  LaW — ArRBST  WITHOUT  WaRRANT^DoB    PROCBaS    OV 

Law.— A  provision  in  a  city  charter  authorizing  police  officers  to  arrest 
without  warrant  or  process  all  persons  who  shall,  in  the  presenoe  of 
such  officer,  be  engaged  in  the  violation  of  any  ordiuance  of  the  city,  ia 
valid,  and  not  unconstitutional,  aa  authorizing  arrest  without  due  pro- 
cess  of  law.     Burrottgha  v.  Bastman,  419. 

8^  Nboligbnob  as  to  Ministbrial  Dotibs — Dam AGB8.— A  mnaioipal  cor- 
poration ia  liable  for  injuriaa  caused  by  ite  negligence  in  the  discharge 
of  ministerial  or  specified  duties  assumed  by  ite  charter.  In  such 
caaea  negligence  muat  be  alleged  and  fully  proved.  Qibaon  v.  City  rf 
HunCinglon,  852. 

8.  Nbgliobnob  in  Oovbrnmbntal  om  Diborbtionart  Mattkrs— Dam- 
AGsa. — A  municipal  corporation  is  not  liable  for  injuriea  caused  by  the 
negligence  of  ite  agente  and  officers  in  the  discharge  of  duties  purely 
governmental  or  diaorationary.     Oib$on  v.  CUy  qf  Huntington,  853i. 
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T.  Municipal  OoRPORATnnra  as  Privati  Ownsbs  Ov  Propsstt  abb 
Liable  to  the  lame  extent  that  indmdnals  are  liable.  In  snoh  oaaee 
negligence  mast  be  alleged  and  fully  proTed.  Oibtom  T.  Citg  ^  HmUf 
ington,  853. 

H  A  Municipal  Corporation  Holding  Propbrtt  as  a  Pkivats  Pbbsov 
D  Chargsablk  with  the  same  duties  and  obligations  devolving  upon 
individuals,  and  is  therefore  answerable. for  injuries  sustained  by  a  pri- 
vate person  by  reason  of  its  negligence  in  respect  to  such  property,  if, 
under  such  circumstances,  a  private  owner  would  have  been  tiina  an- 
swerable.   City  qfPekin  v.  McMahtm,  114. 

H  Ohildrbn,  Liabtutt  of  for  Kbspinq  Plaos  Darobrous  Ta — A 
municipal  corporation  owning  part  of  a  block  of  land  in  a  thickly  set- 
tled portion  of  a  city  in  which  it  has  dug  an  excavation  with  steep 
banks  in  which  water  has  accumulated  and  stood,  whereon  logs  and 
other  material  floated,  and  this  excavation  was  near  to  public  streets 
from  which  it  might  be  reached  without  any  hinderanoe  or  obstruction, 
and  was  attractive  to  children  and  also  dangerous  to  them,  is  answerable 
for  injuries  suffered  by  a  child  of  tender  years  who  is  attracted  to  such 
excavation,  when  the  municipality  has  notice  both  of  its  dangerous 
character  and  of  the  fact  that  children  were  attracted  there  for  the 
porpose  of  playing  with  and  upon  the  water,  and  that  its  depth  was 
•nfficient  to  drown  them  in  case  of  their  falling  therein,  if  incapable  of 
swimming.     OUyo/Pekiny,  McMdhon,  114. 

IOl  Nbqliobnob  as  to  Bbpairs — Damages. — A  mnnicipal  oorporation  is 
liable  for  injuries  caused  by  its  failure  to  comply  with  the  statute 
requiring  it  to  keep  its  streets,  alleys,  sidewalks,  roads,  and  bridges  in 
repair.  Negligence,  in  snch  oases,  is  presumed  from  injury,  and  notice 
of  the  defect  is  not  required.     Oibwn  v.  CUy  of  Huntington,  853. 

IL-  Sbwbraob,  Failurb  to  Providb. — A  city  is  not  liable  to  the  owner 
d  private  premises  within  its  boundaries  for  failing  to  provide  a  sys- 
tem of  sewerage  to  carry  away  surface  water  and  the  water  of  perennial 
streams  naturally  accumulating  thereon.  St.  Paid  etc  B*  R.  Co,  v. 
JhUuth,  491. 

UL  Damaobs — SawBRS. — ^There  is  a  distinction  between  injuries  incidents 
to  the  exercise  of  municipal  legislative  functions  and  direct  and  positive 
wrongs.  For  the  former  no  action  will  lie;  but  for  the  latter  the  party 
Injared  may  recover.  Hence,  a  city  is  liable  for  damages  caused  by  a 
sewer  of  insufficient  sise  in  setting  back  water  into  the  plaintiff's  cellar. 
Taie  V.  St.  Paul,  501. 

Vk  Damaobs — Poblio  Work— Sbwbrs. — ^If  a  public  work,  for  instance,  a 
sewer,  as  the  same  was  originally  planned  and  constructed,  is  found  to 
result  in  direct  and  physical  injury  to  the  property  of  another,  thai 
would  not  otherwise  have  happened,  and  which,  from  its  nature,  is 
liable  to  be  repeated  and  continuous,  but  is  remediable  by  a  change 
of  plan  or  the  adoption  of  prudent  measures,  the  corporation  is  liable 
for  snch  damages  as  occur  in  consequence  of  the  original  cause,  after 
notice  and  an  omission  to  use  ordinary  care  to  remedy  the  eviL  Taie 
T.  Sk  Paul,  501. 

lA  Strbbt  Assbssmrnts.— Ir  a  Rbsolution  op  Intbrtioit  to  do  Stkbbt 
Work  Lbavbs  Ir  Unobrtain  what  is  to  be  done,  all  subsequent  pro- 
ceedings are  unauthorized.  The  legislative  body  must  determine 
not  only  the  character  and  extent  of  the  improvement  which  it  will 
authorise,  bat  also  the  amount  of  the  burden  which  is  to  be  imposed 
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therefor  by  Msenment  vpon  adjacent  property  to  bear  tbe  ezpenae  of 
the  improvement,  thongh  the  clerical  or  ministerial  act  of  apportioning 
the  asaeasment  may  be  determined  by  another  official.  Bolton  t.  OU' 
leran,  33. 

li^  Strbbt  AasKssMBNTfi. — ^If  a  Resolution  of  Intentio:^  to  do  street  work 
refers  to  the  specifications,  and  these  declare  that  if  the  soil  be  of 
improper. nature  for  a  foundation  it  ahaU  be  removed  to  a  sufficient 
depth,  and  two  tiers  of  three-inch  planks  be  laid,  and  the  discretion  to 
determine  what  planking  shall  be  required  is  left  to  the  superintendent 
of  streets,  the  proceedings  based  upon  snch  resolution  are  void.  BoUon 
▼.  OUleran,  38. 

16L  STBBvrs — CoNTRiBUTORT  Nboltgbnob.— Though  a  sidewalk  in  a  city  Is 
in  a  defective  and  dangerous  condition,  and  a  person  knowing  of  this  coo* 
dition,  passing  along  the  street  on  a  dark  night,  and  believing  himself  to 
have  passed  the  dangerous  portion,  stepped  upon  a  loose  plank,  which, 
breaking,  precipitated  him  through  the  sidewalk  to  the  ground  below  to 
his  great  injury,  it  should  be  left  to  the  jury  to  determine  whether, 
under  the  circumstances,  he  was  gnilty  of  snoh  contributory  negligenoe 
as  precluded  his  recovery  from  the  municipality  through  whose  negli- 
gence  the  sidewalk  was  left  in  its  defective  oondition.  licQuiUan  v. 
SeaUle^  799. 

17.  MmfidPAL  Ordinances — ^VALiDrrr. — ^Under  a  statute  authorizing  a 
oity  to  provide  by  ordinance  for  the  inspection  and  regulation  of  the  sale 
of  milk  within  tiie  oity  limits,  and  to  provide  a  fine  of  not  more  than 
one  hundred  dollars  for  each  violation  of  such  ordinance,  an  ordinanoa 
passed  in  pursuance  of  the  power  thus  conferred,  imposing  a  fine  of  not 
more  than  fifty  dollars  for  each  violation  of  its  provisions,  is  valid* 
Deenu  v.  Mayor,  339. 

It,  Action  fob  Maintaining  DANOBROtrs  Embankmbnt,  Ground  o^— 
Nboliobnob. — ^An  action  may  be  maintained  against  a  city  for  dam- 
ages for  wrongful  death  caused  by  tbe  falling  of  an  embankment 
maintained  as  a  barrier,  at  the  side  of  a  highway  therein,  not  upon 
the  ground  of  a  violation  of  its  statutory  duty  to  keep  its  highways 
in  repair,  but  upon  the  ground  of  negligent  management  of  its  corpo- 
lato  property  or  riolation  of  a  duty  assumed  by  its  charter.  The  mij 
has  no  more  right,  even  for  a  public  purpose,  to  maintain  a  danger- 
ous barrier  by  the  side  of  a  road,  though  placed  there  by  nature,  than 
a  citizen  has;  but  quostions  of  notice  and  negligence,  in  such  a  case^ 
In  order  to  fasten  liability,  are  for  the  consideration  of  the  jury.  6V5* 
mm  V.  CUp  qfHuntingUm^  853. 

19l  Action  fob  Damaobjs  fob  Wbonoful  Dbath  Caused  bt  Faluno 
Bmbankmbnt—Bordbn  of  Proof. — In  an  action  against  a  municipal 
corporation  to  recover  damages  for  the  death  of  a  child  in  the  highway, 
alleged  to  have  been  caused  by  the  defendant's  negligence  in  main- 
taining a  dangerous  embankment  at  the  side  of  such  highway,  the 
burden  of  proving  negligence  is  on  the  plaintiff;  and,  if  the  jury  finds 
that  the  facts  are  not  sufficient  to  sustain  the  charge  of  negligence, 
the  oourt  oannot  disturb  the  verdict,  although  it  may  be  of  a  differ- 
ent opinion.  To  do  so  would  be  a  denial  of  the  right  of  trial  by  jury 
guaranteed  by  the  constitution  of  the  state.  Qibmn  r.  Cihf  qf  Huntimg' 
ton,  853. 

tOl    POLIOB  POWBR — iNSPBCriON  AND  DbSTRUCTION  OF  MiLK— DUB  PrOCBM 

OF  Law. — Under  a  statute  authorizing  a  city  to  provide  for  the  inspeo* 


«  tha  Ml*  or  milk,  k  mtuildpal  wdbUM  ptavIdlBf 

for  tha  iupeotioii  of  milk  oGbnd  f m  Mi«  in  inoh  «ily,  forbiddiiig  Um 
Mle  of  milk  not  doming  np  to  »  atuidKrd  at  (art  tt  pnri^  praaoribod, 
and  aabboriiiDg  rui  inapector  to  deatroy  k11  milk  Foand  bj  Un  to  bo 
impnra  Moordiog  to  snah  itand&rd,  ia  a  Tftlid  aienaM  ol  tba  poUoa 
powar  of  ths  oity  and  itaita.     Dtmu  v.  Magot,  S89. 

n.  Obdikakob  U  BviDKitOR  AoAiHsr.— If  in  ka  aotioD  agaiul  R  olty  tho 
ooadltion  in  whiah  it  had  pot  and  left  iU  piirata  propar^  b  oUitaad 
to  luTo  been  a  nniiaiioe,  an  ordinaooa  deolarlDg  a  aimilar  ooaditioa 
•f  tha  property  of  a  private  panoo  withia  tita  mnoioipal  limfta  to  bt 
k  naiiaoaa  ii  admitsibla  in  evidenoe  aa  tending  to  prove  ttiat  th 
aondition  tA  ita  premisei  aonstitnted  thorn  a  naieaaait  OUg^PtUt 
▼.  MeMakm,  114. 

fl.  UuntnrAL  InDKBTSDNns,  Wbat  n. — If,  by  a  atatnta,  a  paifc  oomui*- 
don  ia  oreatad  in  eitiea  of  a  certain  elaaa,  tho  membara  of  wliiob  an 
anthorlMd  to  orgaDize  a«  a  board,  to  eleet  a  treainrer,  to  oortify  to  tho 
amount  of  tasea  QeocsBary  for  park  parpoea*,  to  aoqnira  property  tbore- 
for,  to  make  oontracta,  to  aue  and  to  be  ined,  to  iaanebonda  for  tfaeaal* 
of  real  eatate,  to  hold  in  trnat  all  property  within  tha  oity  dedicatod  to 
paric  pnrpoae^  bonda  iaaned  by  anoh  oommiiaioD  oonatitnto  mnnieipal 
indebtodaeoa  of  the  oity  for  whiob  ths  eommiation  aob^  and  m*  Toid  i^ 
botor*  their  iaine,  aneh  oity  waa  already  indebted  to  the  full  anununt  of 
the  indabtedats  whiob  it  waa  anthoriied  to  incnr  by  tha  ooaatitatioa  of 
tho  atat*.     OrtU  r.  Pari  Commen.,  3S2. 

Boa  BxaounoH,  S[  Uauoiodi  Fsouotmox. 

UlTTUAL  BENEFTT  ASSOCIATIONS. 
Sea  Insdiusoi,  30-SB. 

MAXIMS. 
M  til  lawt  ml,  pad  mimmrtd^poiaL    Cobuni  r.  Sltphaa,  tO. 


NEQUOENCH. 

L  HlOliOKMOB  n  A  FuLimB  to  do  what  a  resaooable  lad  prndent  patMS 
wonld  ordinarily  have  dona  under  tha  eiranmatanoea,  or  doing  what 
anoh  a  panon  wonld  not  have  done  Duder  inch  oircnmatanoea.  Aa 
dntiaa  are  diutated  and  meainred  by  tha  ezigeaeiea  of  the  oooaaion. 
Barber  v.  Bwlmglon  etc  Sf.  Co.,  2*2. 

%  Ouui  Raqvinan  ot  Ofi  Hatihq  Kkowlidoi  of  a  Dbfioi, — One 
having  knowledge  of  the  dsfaative  oonditioD  of  a  atreet  ia  lionnd  la 
«M  mora  «ara  in  pasaing  over  it  than  if  he  had  Imbu  withoat  aooh 
knowlodga,  bat  i*  not  boand  to  nae  eztraordioaiy  ewa.  All  reqairad 
•I  bim  ia  to  nae  anoh  oare  and  oantion  as  a  peraon  of  ordinary  pradoneo 
would  nae  under  anoh  onnmataQoet.  If  tha  evidenoe  doe*  not  ahow 
that  he  did  not  ezeroia*  ordinary  care  it  ahould  ba  left  to  the  jary  la 
•ay  wbetber  he  did  or  not.     McQiMan  v.  Seottie,  709. 

t.  Xjiowumai  O*  Dsmrr, — The  mere  fact  that  a  penon  injured  bona 
deteot  in  a  aidewalk  waa  aware  oC  aaob  dafeet  ia  not  ooaclnaive  of  o*)^ 
ligauoa  on  hii  parl^  though  it  i*  oompetent  evidenoe  on  the  qneetion  •! 
hii  oootribntory  aeglig*uo*^     McQuillan  v.  Seattit,  199. 
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%,  Whut  a  QiTxanoK  ior  thb  Court  aitb  Whbn  ior  tbm  Jury.— If 
the  Iketo  of  a  oaM  aro  inditputable,  and  there  can  be  no  fair  differ* 
•noo  of  opinion  ai  to  whether  the  inferenoe  of  negligence  shoald  bo 
drawn,  the  qneiUon  beoomei  one  of  law  alone,  and  the  oonrt  may 
deoide  it,  if  appealed  to  for  this  porpoBo.  Bat,  even  where  the  faote 
are  not  disputed,  if  there  may  be  a  fair  dififerenoe  of  opinion  as  to 
whether  tho  inferenoe  of  negligenoe  ihonld  be  drawn,  or  as  to  whether 
tlie  faett  anatain  the  charge  of  negligenoe,  the  jury  are  the  eole  jndgee, 
and  their  verdict  cannot  be  disturbed,  although  the  court  may  be  of 
the  opinion  that  the  facto  do  not  instoiaitt    Oibmm  t.  C%  qf  Hunting' 

IL  Must  bb  Peotbs^  Whsb.— In  all  caeei  where  a  remedy  is  not  given 
by  stetute^  but  by  the  common  law,  negligence  nmst  be  proTcd  by  the 
party  alleging  it    OUmn  r.  OUff  ^  ffwitin^Con,  863. 

iL  Pbbsumptiob  of  ibom  Aocudbbt.— a  presumption  of  negligenoe  may 
arise  from  an  accident^  and  if  the  oiroumstanoee  are  of  such  a  nature 
that  it  may  be  fairly  inferred  from  them  that  the  reasonable  probability 
is  that  the  accident  was  caused  by  the  failure  of  a  party  to  ezeroise 
proper  caution,  a  presumption  d  ntgligenee  arises.  Howmt  ▼.  Cwmktt» 
kmd  €te.  B.JL  Cb.,  832L 

y.  HBauoBMOB,  CoNTBiBUTomT  OF  PABBBT.^-That  the  parent  of  a  child  of 
tonder  years  was  guilty  of  negligence  contributing  to  an  accident  may 
be  shown  in  bar  to  an  action  brought  by  such  parent  as  administrator 
of  such  chUd.    C%  qf  Pdm  r.  MeMahan,  114. 

H  Childebn,  Nbouobnob^  Whbb  Cuarobablb  with.— a  Child Morb 
THAR  Sbybn  Ybabs  of  Bge  is  bound  to  exercise  such  care  as  children 
of  hb  age,  capacity,  and  intelligence  are  capable  of  exercising,  and 
whether  he  did  so  or  not  is  a  question  to  be  submitted  to  the  jury. 
CUw  qf  Pekin  t.  McMdhm,  114. 

H  What  m  Cohtbibotort  Nbouobbob  is  generally  a  question  for  the  jury 
to  determine  from  all  the  faote  and  oircumstences  of  the  particular  oase^ 
End  only  in  rare  cases  is  the  court  justified  in  withdrawing  this  quae* 
tion  from  the  jury.     McQuillan  v.  SeaUle^  700* 

lOL  Contributory  Nboliobnor.— A  Court  mat,  ab  a  Mattbr  of  Law,  de- 
termine whether  contributory  negligenoe  existed:  1.  Where  the  circum- 
stances of  the  case  are  such  that  the  standard  and  measure  of  duty  are 
fixed  and  defined  by  law  and  the  same  under  aU  circumstances;  and  2. 
Where  the  facto  are  undisputed,  and  but  one  reasonable  inferenoe  can 
be  drawn  from  them.    McQuUlan  ▼.  SeaOU,  799. 

IL  CoBTRiBUTORT. — MoMBHTART  FoROBTFULiruB  is  Rot  uecessarily  con* 
olRsiTe  evidence  of  negligenoe.     McQuiUan  v.  StaitUt  799. 

AoTioiiB,  2;  Blbtatobb;  Hobpitals;  Mabtbb  ahd  Sbrtabt;  Mir- 
MuBidPAL  CoRPORATioiia,  6-10^  18,  I9|  Nbootiablb  Instrumbmv^ 
17;  Pabitbbbbhip,  2;  Railboaob,  16-18,  21,  26-28;  Wixhbhb^  4. 


KBQOnABLB  INSTRUMENTS. 

1.  Urautborbbd  Usb— Right  of  Holdbr  of  as  Collatbral.— A  payee  of 
a  negotiable  note  who  indorses  it  in  blank  before  maturity,  and  intrusto 
it  to  others  upon  condition  that  the  proceeds  be  applied  to  a  particular 
BBSb  is  liable  to  an  innocent  holder  who  takes  it  in  the  dne  course  of 
business  as  collateral  security  or  in  payment  of  a  debt^  and  such  holder 
takes  it  free  from  all  equities  and  defensee  between  the  antecedent  par* 
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Um,  although  it  may  have  been  wrongfally  used  or  diverted  from  tho 
purpose  for  which  it  was  intended  by  the  partiea  to  whom  it  was  Is- 
trusted.    National  Bank  ▼.  Dakm^  299. 

&  Void  Indorsbmknt  —  Rrovrs  and  Liabiutiis  ov  AoooMMOikATiov 
InDORSBR. — ^If  the  holder  of  negotiable  paper,  upon  which  there  it  » 
Toid  accommodation  indorsement,  transfers  it  to  a  third  person  who 
has  no  knowledge  of  the  infirmity,  for  the  express  purpose  of  enabling 
the  latter  to  ooUeot  it  against  such  indorser  for  the  use  and  benefit  at 
the  transferrer,  thus  imposing  anew  lipbility  on  the  indorser,  the  timns- 
ferrer  is  liable  to  the  indorser  for  the  damages  sustained  by  him.  and 
he  may  maintain  suit  before  the  collection  of  the  note.  NatkoiQA  Z«im> 
her  Co.  v.  Fourth  Nat,  Bank,  727. 

&  RiaHTB  AND  LiABiUTiBS  ov  Indobsbr.— A  holder  of  negotiable  paper 
upon  which  he  cannot  legally  reoover  against  an  indorser,  and  who 
transfers  such  paper  to  a  third  person,  so  as  to  enable  the  latter  to 
collect  from  the  indorser,  not  for  the  transferee's  benefit,  and  in  doe 
oonrse  of  trade,  but  for  the  use  and  benefit  of  the  transferrer,  thns 
holding  the  indorser  liable  when  the  transferrer  oonld  not  regularly  so 
hold  him,  is  liable  in  damages  to  such  indorser  before  the  collection  of 
the  note.    NaakmUe  Lumber  Co.  r.  Fourth  NaL  Bank,  7S7. 

4  BuBDBN  OF  Making  Out  Good  Faith  u  Always  ufon  thb  Pabtt 
AflSBBTiNO  His  Titlb  as  a  hona  Jlde  holder  in  a  ease  where  the  proof 
shows  that  a  paper  has  been  fraudulently,  feloniously,  or  illegally 
obtained  from  its  maker  or  owner.     Orani  ▼.  Walsh,  626. 

4  Kbootiablb  Inbtbdmbnts  Sboubbd  bt  Lixv — Bjohxb  ot  Bona  Fidb 
HoLDBRS. — ^An  innocent  holder  for  Yalue  and  before  maturity  of  nego- 
tiable notes  secured  by  mortgage  or  vendor's  lien,  takes  the  notes  as 
well  as  the  security,  freed  from  equities  arising  between  prior  hcrfden 
and  the  mortgagor  and  mortgagee  or  the  Tender  and  vendee.  NatkvUk 
Trust  Co.  V.  Smythe,  748. 

6L  AasiQNMBNT  OF  NoTBs  Sbourbd  bt  Vbndob*8  Libv  is  ^vemed  by  the 
same  rules  as  govern  the  assignment  of  notes  secured  by  mortgage. 
NashvilU  Trust  Co.  v.  Smyths,  748. 

T«  AssioNHBNT  OF  NoTBS  Skourbd  bt  Libn— Bona  Fidb  Pubohabbb.— 
A  purchaser  or  assignee  of  part  of  a  series  of  notes  secured  by  mortgage 
or  vendor's  lien,  without  notice  but  without  inquiry,  is  not  a  bomaJkU 
purchaser  as  against  a  prior  assignee  of  a  part  of  the  same  series  of  notes 
under  a  contract  with  the  lienholder  giving  a  preference  and  priority 
in  the  proceeds  of  the  security.     Nashville  Trust  Co.  v.  Smiths,  748. 

IL   ASBIONHBNT   OF  MORTOAOB  OB  VbNDOB's  LibN  TO  SbCURB   NoTBS.— A 

Tender  or  mortgagee  may,  by  contract  in  writing  or  parol,  assign  tho 
whole  or  any  part  of  the  mortgage  or  vendor's  lien  to  secure  any  part 
of  assignee's  notes  secared  thereby,  whether  such  notes  be  the  first 
or  last  qiaturing  or  the  intermediate  notes  of  the  series.  NaskeSle 
Trust  Co.  T.  Smytfie,  748. 
Il  ABVONXBMT  or  NoTBS  Seoubbd  BT  LiBH  —  Priobttibs. — ^A  parol  or 
written  agreement  given  in  connection  with  the  assignment  of  part  ol 
a  series  of  negotiable  notes  secured  by  mortgage  or  vendor's  lien,  tt 
prefer  and  give  a  priority  to  the  assignee  as  to  payment  out  of  the  pro- 
oeeds  of  the  security,  is  void  as  against  subsequent  innocent  assignees 
for  value  of  other  notes  in  the  same  series.  NasheiUe  Trmti  Ook  t. 
Smyths,  748. 
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10.  Amionbis  of  Sbtsral  Nona  Sboubbd  bt  Mobtgaqb  or  Vendobs' 
Libit  ahare  pro  rata  in  the  proceeds  thereof,  irreapeotive  of  their  dates 
of  mmtarity  or  asaignment,  in  the  absence  of  contract  or  intention  of 
the  partiea  to  vary  thia  mle.    NashvUie  Trwi  Co.  v.  Smythe,  748. 

IL  Nbootiablb  Ikstbumbntb  Oybrdok— Tramsfbb— SBTonr^Egirimft. 
The  indorsee  of  an  overdue  bill  or  note  takes  it  sabjeot  to  equities 
growing  ont  of  the  transaction  and  existing  at  the  time  of  the  trans- 
fer, bat  not  to  a  aetoff  arising  ont  of  collateral  and  wholly  independent 
matters;  and  this,  though  the  indorsee  had  notice,  gave  no  considera- 
tion for,  and  took  the  paper  on  purpose  to  defeat  the  oflEset.  Dosii  v. 
Noll,  841. 

Iti  Trahstsr  of,  Whbh  Void  as  to  Bxistino  Cbbditobs.— Every  glft^ 
assignment,  or  transfer  of  a  negotiable  instrument,  on  oonsideration 
not  deemed  valuable  in  law,  is  void  as  to  existing  creditors  in  tho 
hands  ol  such  donee,  assignee,  or  transferee,  but  not  ia  the  hands  of 
a  bona  fide  bolder  for  value.     DaiM  v.  Noll,  841. 

lib  Nbootiablb  Inbtbumbnts  Oterdub— Transfer  of,  nr  Fraud  of  Crbd- 
ROfts  IS  Void  as  to  Sbtoif,  Whbn. — Negotiable  paper,  like  any  other 
property,  may  be  thesnbjeot  of  fraudulent  transfer,  as  the  law  mer* 
ohant  cannot  protect  a  transaction  maia  fideM  from  the  operation  of 
statutory  law.  Hence,  the  transfer  of  an  overdue  negotiable  note  with 
the  fraudulent  intent  to  delay,  hinder,  or  defraud  the  maker  of  suck 
Rote  out  of  a  just  setoff,  is  void  as  to  such  setoff  under  the  laws  of  this 
stnte^  nnleas  made  to  a  bona  fide  purohaser  for  valae^  without  notioe  of 
snoh  intent.    Daim$  v.  NoU^  841. 

14b  Nbootiablb  Irstbumbnts  Ovbrdub  are  Hbld  Subjbot  to  What  Eqvi- 
TIBS. — A  bona  fide  purchaser  for  value  of  an  overdue  negotiable  instro- 
ment  holds  it  subject  only  to  such  equities  as  attach  to  the  note  itself  at 
the  time  of  the  transfer.  Be  takes  it  in  the  same  manner  that  ho 
would  take  any  other  personal  property*    Dcom  t.  Noll,  841. 

Uk  Collateral  SsoaRiTT.  —A  pre-existing  debt  is  a  sufficient  considera- 
tion for  the  transfer  of  collaterals  as  security  for  its  payment.  Naiionad 
Bank  v.  DaJdn,  299. 

16L  Ah  Alteration  in  a  Promissory  Notb,  by  filling  np  a  blank  for  inter- 
est after  it  was  executed  and  contrary  to  the  agreement  of  the  partiea^ 
renders  it  void  as  between  the  maker  and  the  party  who  made  the 
alteration.  Such  alteration  may  be  shown  as  against  an  innocent  pnr^ 
ohaser  for  value  before  maturity.     Conger  v.  Crabtrte,  249. 

17.  Nbouobncb  of  Maker  Furnishino  Opfortunitt  for  Altebatiov. 
One  who  executes  a  promissory  note,  leaving  interest  blanks  therein 
whioh  are  afterward  fraudulently  filled  up,  contrary  to  the  agreement 
of  the  parties,  cannot^  as  a  matter  of  law,  be  held  to  have  been  so  negli- 
gent as  to  preclude  him  from  resisting  payment  of  such  note  on  tbo 
ground  of  such  fraudulent  alteration.  If  there  was  any  negligence  pre- 
oluding  him  from  the  assertion  of  this  defense  the  holder  of  the  note 
must  assume  tho  burden  ol  proving  such  negligence.    Conger  r,  Oro^ 

Ir00,  849. 

See  Oorforations,  8;  Bvidencb,  8;  Setoff. 

NBVT  TRIAL. 

1.  Juror— Intoxication  of  Vftutes  Verdiot.— The  oondnot  of  a  Jiror, 
during  the  trial  of  a  cause,  after  the  court  has  adjourned  for  the  day»  ia 
drinking  liquors  until  he  becomes  iutoxioated,  though  he  is  ia  his  ssbI 
An.  Sii  Bbfm  Vol.  ZLY.  — M 


•n  ttia  next  moraln^  npon  to*  ooDrening  oi  ooart,  Miiatn  n*  raroM* 
faralid.  Upon  proof  of  mob  miiconilaot  it  iboald  b*  nt  aiidt^  aad  ■ 
■BW  trial  gnuMd,  Mp«oi4ll]'  Id  *.  proseontioa  tot  mnrdar,  wbara  vaoh 
Twdiot  U  "giul^,'  kad  fiiM  the  death  penalty,  ^rom  v.  Slate,  ISO. 
&  A  N>W  TsUL  WILL  vra  BB  Aiaowzd  opoa  the  grooiid  that  the  jniy  di»- 
lauded  an  iulnetton  urDiieoai  in  le,w.  Wall*  t.  Sorftili  cte  Ay.  O*^ 
•H. 

SmAppui,  \t, 

NBWSPAPEBS. 
8m  Notion  %  ft. 

NOnCB. 

L  JuKbDioncHr— SrATDTn— Jdpioiu.  Fkoobbsikoi.— No  nun  eaa  b»  Jmim- 
fatly  eondemned  onheard;  aad  itetutea  will  not  be  oooatnod  to  bbUmw* 
iM  prooeediuge  aSeeting  »  num'a  peniM  or  poper^  without  Botiq* 
to  him.    AdM  T.  /oAmoh,  BI2. 

&  PonJOAiioti  or  Lual  Norion — NiwsPAn^  Wku  & — A  Jonm*! 
pnbliahed  weekly,  of  geuerBl  oireuUtioii,  deroted  priinuil;  to  the  iataa^ 
Mti  of  the  legal  profewioo  and  the  duaeminatioa  of  legal  ttewa,  bnt 
klao  oODtaining  mattera  of  intareet  to  the  Keneral  pnblia,  mob  aa  par-  . 
■Hial  Itenu^  notioea  of  paamng  event*,  general  trade  adTertiMmMit^ 
wd  the  like,  la  a  newspaper  within  the  meaning  of  the  Miohigam  otat* 
vta  proriding  for  the  pablioation  of  l^al  notioea.  LfMk  t.  Jmdfft  ^ 
Pnbatt,Vii. 

%  PpvLKunoii  or  Lual  Notio*.— Pbobats  Coosn  Alomi  hati  Jrai^ 
DionoM  to  determine  in  what  particnlar  newifwper  probate  nottoeo 
■ball  be  pabliahed.      LymJt  v.  Judge  of  Pmbaie.  401. 

Sm  Amu,  7i  Faciobs;  iMSANa  PuiiaoMa,  12;  l^aoKASOE,  89,  Mh  Jvd^ 
Kum,  I,  7,  10;  MaoHANios'  IiIik,  !^  A 

NOVATION'. 
Am  Dbbiob  akd  Obbditok, 

NUISANCE. 

I,  Damaoi*— Dan  tx  Floatablb  Striau— Hill— Fubuo  Nui8AHn.^It 
•  dam  U  ereotad,  nnder  anthority  of  the  ooaatjr  court,  in  a  floatabk 
■tream,  and  tor  the  purpose  of  farniebing  power  to  operate  a  mill  neo- 
fwl  t«  the  pnblio,  inch  dam  ii  not  a  pablio  nniiance,  though  it  {■  with- 
•at  elaioe*  and  floodgatee,  and  obetraote  nnvigation.  Henoe,  a  ndlraad 
aompany  wbioh  iaQiota  injaryDpon  the  mill  by  any  nnlawf d1  aot  in  tba 
■onetmotion  of  its  road  oannot  juitify  it*  wrong  npon  the  plea  that  •BCh 
dam  ia  a  pablio  nniuaoe.      Walli  v.  NorfoOe  etc  Ry.  Co.,  894. 

%  Pdbuo  Nvoanob— Abatkmint  or,  vt  Pbitatb  Airr.— Thar*  ia  a  grave 
differeno*  of  opinion  a*  to  the  abatement  oF  a  purely  publio  nniaanoe  by 
the  mere  aot  of  the  partyt  bat  all  the  aathoritiea  agree  tba^  where  the 
right  of  abatement  by  private  aot  doea  esiit,  it  moat  go  no  farther  thaa 
to  remove  that  which  worka  the  naiunoe.  doing  injury  n«  farther  thaa 
Ii  neoeeaary  to  acooinpUab  that  end.  WaUt  v.  Norfolk  ale.  Rg.  Co.,  804. 
6m  Dakioi^  7j  MirniDiPAL  CaBPoaAiioHs,  21;  Railkoad^  A 


Index.  1011 

OFFICER& 

L  CokwnsunomJj,  Liw— IirsuoiBn.iTT  of  Fakt  of  a  Board  of  Fisibolo- 
■Uk— Under  a  oonsiitation  providing  for  the  election  of  *  board  of 
freeholdem  to  oonsiet  of  fifteen  memben,  and  prescribing  the  qnalifioa- 
tions  neoenary  to  render  a  person  eligible  to  be  a  member  of  enoh  board, 
the  laot  that  two  of  the  persona  eo  elected  are  not  eligible  doea  not 
prerent  the  remainder  from  oonatituting  a  valid,  eonatitntional  board 
of  freeholdera.    PeopU  v.  Heehi,  96. 

IL  WosM  Onrufo  a  Joint  Authoritt  to  three  or  more  pnblie  offioera  maj 
be  oonstraed  aa  giving  it  to  a  majority,  nnleaa  otherwiae  eipreaaed. 
People  T.  Heehi^  90. 

H  Board  ov  Frsrholdsbs— 0i  Faoio  Msmrirb.— If  peraona  eleeted  aa 
membera  of  a  board  of  freeholdera  for  the  pnrpoae  ol  propoaing  a  charter 
for  a  municipality  are  ineligible^  bat  receive  their  oertifioatea  of  elec- 
tion, and  qualify  aa  freeholders,  and  enter  upon  the  discharge  of  their 
datiea,  they  thereby  become  de  fa/ctA  offioera,  whose  acta  are  not  leai 
binding  than  those  of  offioera  de  jure  so  far  as  they  involve  the  publio 
and  third  persona.     People  v.  Hedd,  90. 

See  CoRPORATioN8»  8;  Mauoious  PROBSOunoir. 

OBDINANCES. 
8m  IvjUHonoirfl,  1|  Municipal  Ck)RP0RATi0N8,  17.  20^  SL 

PARENT  AND  CHILD. 
See  Adoption;  Neolioenoi,  7. 

PARKS. 
See  Municipal  CoapoRATioNfl^  SSL 

PARTIES. 
See  Appear  6^  7. 

PARTNERSHIP. 

L  BzaoDTORS  AND  Admini8TRAtor»— DuTiis  OF.^If,  after  the  death  el  r 
testator,  hia  partnership  buainesa  ia  continued  by  hia  executora^  they 
become  partners  with  the  surviving  partner,  and  it  is  the  duty  of  all  d 
the  partnera  to  devote  their  time  and  beat  endeavora  to  carry  on  the 
bnaineaa,  and  promote  the  prosperity  of  the  partnership.  In  the  ah* 
aence  of  any  apecial  agreement  between  them  aa  to  a  division  of  labor, 
each  must  give  hia  time  and  attention  to  the  conduct  of  the  bnaineaa 
without  compenaation,  and  without  regard  to  the  relative  value  of  the 
■errioea  of  the  several  partners.     Ineley  v.  Sliire,  308. 

iL  Kbglioenoe  of  Pabtnbr.— If  partnera  share  alike  Ir  the  control  and 
labor  ol  the  partnerahip  bnainess,  one  of  them  euinot  ait  passively  by, 
indifferent  to  the  interests  of  the  firm,  and,  after  neglecting  to  use  rea- 
•onable  diligence  himself,  hold  the  others  responsible  to  the  firm  for  a 
like  indifference  or  negligence,     /lu/ey  v.  Shire,  308. 

H  Fabtnrbship  Rxal  Estate,  Whether  Firm  or  Individital  Proprrtt. 
If  real  estate  connected  with  a  partnerahip  bnaineaa  neoeaaary  for  tho 
oonvenient  and  proper  conduct  of  the  bnaineaa  ia  treated  by  tho  part* 
nera  aa  partnerahip  property,  is  put  into  the  firm  business  as  part  of  the 
common  stock,  and  ao  enterad  on  the  firm  hooka  aa  to  comply  with  tho 
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■tafcate  of  fraads,  the  partnership  creditors  ihonld  hare  priority 
the  general  oreditora  of  the  individual  partners  in  the  diatribation  •# 
the  proceeds  of  the  sale  of  such  property,  provided  it  was  so  used  as  to 
give  notice  to  individual  creditors  that  it  was  treated  as  partnerahip 
property  and  substantially  involved  in  the  partnership  bnsinesa.  N^ 
lioual  Union  Bank  v.  National  Meduuda^  Bank^  350. 

4  Partnsrship  Rbal  Estatb,  Whbthbr  Firm  or  Indiyidual  Profbrtt. 
If  real  property  is  not  purchased  with  partnership  funds  for  partner- 
ship purposes,  but  is,  as  far  as  the  public  records  show,  the  sepant^ 
property  of  the  individual  partner,  and  not  incident  to  the  businoH  of 
the  firm,  the  fact  that  the  partners  have  entered  it  on  the  firm  books, 
and  treated  it  as  firm  property,  is  not  sufficient  to  change  it  into  part- 
nership property,  and,  if  sold,  the  proceeds  should  be  applied  to  tlM 
payment  of  the  claims  of  individual  creditors  before  those  of  partner^ 
ship  creditors.    National  Union  Bank  v.  National  Meehanict*  Bank,  860. 

4  Partnkrship  Rbal  Estatx. — Partnbrb  cannot  so  change  the  character 
of  real  estate  originally  owned  by  them  as  individuals,  and  not  in  any 
way  derived  from  the  partnership,  as  to  give  priority  to  firm  creditors 
over  separate  creditors,  simply  by  making  entries  in  their  books  and 
treating  it  between  themselves  as  partnership  property.  NaUomai 
Union  Bank  v.  National  Meeftanka'  Bank^  360. 

6L  Bbal  Property  —  Rights  of  Creditor& — Persons  dealing  with  the 
members  of  a  partnership  have  a  right,  in  the  absence  of  some  notion 
or  knowledge  to  the  contrary,  to  assume  that  publio  records,  sfaosr- 
ing  certain  real  estate  to  be  the  individual  property  of  the  memben 
of  the  firm,  inform  them  correctly  as  to  the  ownership  of  the  property, 
notwithstanding  the  private  understanding  between  the  partners  them- 
selves.   National  Union  Bank  v.  National  Afechania*  Bank,  350. 

y.  Bight  of  Surviving  Pabtnbr  to  Sbll  Firm  Real  Ebtatb  to  Pat 
Dbbts—Eqditablb  Titlb. — Upon  the  death  of  a  partner  the  surviv- 
ing partner  has  the  right,  if  there  is  not  sufficient  personalty  to 
pay  the  firm  debts,  to  sell  enough  realty  for  that  purpose;  and,  if  ho 
does  so,  in  good  faith  and  for  a  valuable  consideration,  though  he  has 
obtained  no  order  of  oourt,  the  equitable  title  passes  to  the  purchaser, 
•nd  the  devisees  or  heirs  may  be  oompelled  to  oonvey  the  legal  titloi 
Bai-ton  V.  Lovejoy,  482. 

H  AasioKMENT  for  Bbnbfit  of  Crbditors — Rights  of  Crbditob  — 
Estoppel. — After  a  partnership  has  made  an  assignment  for  the  bene- 
fit of  creditors,  one  who  is  both  a  firm  and  an  individual  creditor,  and 
who  has  recommended  the  ratification  of  the  assignee's  sale  of  certain 
real  estate,  is  not  thereby  estopped  to  claim  that  such  land  is  not 
partnership  property,  as  against  one  who  has  pi*ocured  such  recom- 
Biendation  by  assurances  that  the  creditor's  claim  would  not  be  affeotod 
thereby.  National  Union  Bank  v.  National  Mechanic^  Bank,  SSa 
See  Bxboutors  akd  ADsciNisTHATOBa,  ft. 

PASSES. 
See  Railroads,  6-8. 

PAYMENT. 

« 

L  The  Oimro  of  a  Cheuk  is  not  Payment  until  the  money  b  recelvod 
on  it,  or  the  check  is  accepted  by  the  bank  at  which  it  is  bmmIo  ptf^ 

able.    Buivows  v.  State,  210. 
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IL  TdLVwrAvr,  bt  SrRAiroBm — Right  to  Maki. — Onennder  bo  oblige* 
tion  to  iwy  the  debt  of  another,  cannot^  without  the  latter's  request, 
o69oiou8ly  pay  his  debt  and  charge  him  with  it^  Cmmliah  t.  OaUrai 
Improvement  Co.,  872. 

lb    VOLUNTABT,  BT  StBANOER— EfFEOT  OF,  AS  TO  DbBTOB  AND  CbKDITOB. 

The  payment  of  a  debt  by  a  stranger,  if  accepted  as  such  by  the  cred- 
itor, discharges  the  debt  so  far  as  the  creditor  ia  concerned;  and,  if  the 
debtor  ratifies  such  payment,  it  also  discharges  the  debt  as  to  him,  and 
he  becomes  liable  to  the  stranger  for  money  paid  to  his  oaa.  Crumlish  ▼• 
Central  Improvement  Co.,  872. 
4  YoLUNTABY,  BT  Stbamoeb— RxoHT  TO  Maintaih  AcriO!T.~A  stranger 
who  voluntarily,  and  without  request,  pays  the  debt  of  another  can- 
not  sustain  an  action  at  law  against  the  latter  if  the  debtor  has  in  ne 
way  ratified  such  payment.     Crumlish  v.  Central  Improvement  Co.,  872, 

1^  YOLUNTART,  BT    StRANOKB — AsSIONliENT  BT  CrBDITOR — ^PUBCHABB  OV 

Debt. — A  stranger  who  voluntarily  pays  the  debt  of  another  may  take 
an  assignment  of  it  from  the  creditor  and  enforce  the  debt  against  the 
debtor.  And,  if,  at  the  time  payment  is  made,  the  creditor  agrees  to 
••sign  him  the  debt,  though  no  assignment  in  writing  ia  made,  th# 
•trangerwillbe  regarded  in  equity  as  the  equitable  assignee  of  the  debt, 
•nd  the  transaction  as  a  purchase  of  the  debt.  Crumlish  t.  Central 
Improvement  Co,,  872. 
H  YoLDMTABT,  BT  Stbanobr— SuiT  IB  Equitt. — If  the  Voluntary  payment 
of  another's  debt  by  a  stranger  is  not  ratified  by  the  debtor,  the  one 
who  pays  it  may  sue  in  equity  praying  that^  if  the  debtor  does  not  rat* 
ify  •uch  payment,  the  debt  may  be  enforoed  in  his  favor  as  ita  equi- 
table assignee^  or  that,  if  the  debtor  does  ratify  il^  the  plaintiff  may 
be  repaid  the  amount  paid  for  the  use  of  the  dobtor.  OrumHA  v.  0$m» 
tnU  Improvement  Co.,  872, 

See  MoRTOAOBa,  SL 

PHYSICIANS  AND  8URGB0K& 
See  Mabmb  axv  Sbbyabt,  8;  Railboam^  24}  WnvBHS^  %  H 


PLEAOmO. 

L  If  A  Ck>ifFLAnrr  n  DBVBcnvB  for  want  of  materiel  averm«BtB,  and 

averments  are  not  supplied  by  the  answer,  the  complaint  is  not  eared 
thereby.    Kennett  v.  Peters,  274. 

&  A  Plbadinq  Must  Proobbd  qpon  somb  onb  Sikolb  DBvnrrrB  Thbobt, 
and  it  must  be  good  upon  that  theory,  or  it  will  be  held  insnffioient  o» 
demurrer,  though  it  may  be  sufficient  oa  some  other  theory.  dffJBg 
Fowkr  Co.  T.  HOdebrand^  IM. 

See  Appbal,  0}  Fbaud»  2;  TbotbBp  1-4. 

POLICE  POWER. 

1.  OnmnTonovAL  Law— Right  to  a  Hbarino. — ^In  enacting  what  sh^UlM 
done  by  a  citizen  for  the  purposes  of  promoting  the  pnblio  health  aad 
•afety  it  is  not  usually  necessary  to  the  validity  of  the  legislation  npott 
that  subject  that  he  shall  be  heard  before  he  ia  bound  to  comply  with 
the  direction  of  the  legislation.     Health  Department  v.  Rector,  670. 

2i  CoHBTiTunoNAL  Law.— Iaws  and  regulations  of  a  police  nature,  though 
they  may  obstruct  the  enjoyment  of  individual  rights,  are  not  nnooa- 


itrnotlon.     Health  Drparlmait  v.  Stdtr,  S79. 

I>  Ak  Act  ro  Bi  JrariFiBD  a  ah  Buboui  or  tob  Pouob  Powkk  ^  a 
•Uta  mait  tand  in  a  degree  tfaftt  U  perce^LjUle  fmd  oleM  towuti  th* 
preMrratioD  of  the  Uvea,  tha  health,  the  tiinrnla,  &ad  tha  welfua  of  ttu 
MmmnniCy.  It  irmit  not  ba  azarciaad  ostensibly  in  faror  of  ths  pro- 
motion oF  ■□Die  mch  objeot  irhile  in  raelity  it  ia  an  eTuion  tbaraof,  and 
forn  distinct  and  difforent  parpoal^  aodtiiecoaita  will  notba  prAvontsd 
from  looking  at  ths  tma  oharaotar  ol  the  act  ai  dsTeloped  by  ita  |Xtm- 
•ioni  by  any  BtateiDBiit  in  tha  act  itaelf,  or  in  ita  title  ahowing  that  il 
waa  oateniibly  for  lome  objaot  irlthin  Ou  police  power.  Badlh  DepoKt- 
mttU  V.  Bettor,  S79. 

^  CoHgTiTUTioHAi.  Law— RcQuiRuiairi  THAT  TENKimT  HovaM  Skau 
■ATI  A  Watkb  SnpPLr. — A  atatnte  requiring  that  tmam«nt  bonaM 
■hall  haie  water  fnrniahed  in  anffiokent  quantity  at  one  or  more  pUoae 
M  eaoh  floor  ooonpied,  or  intended  to  ba  occupied,  by  ana  er  mora 
hmilisa,  and  all  tenament  hoaiea  aball  be  furaiahed  with  a  like  as^ 
ply  of  water  by  the  ownera  thereof  wherarar  they  ahall  ba  direoted  to 
do  ao  by  tha  board  ol  health,  ia  a  justifiable  and  valid  everaiaa  of  tha 
polioa  powar  with  reapeot  both  to  tiie  pnblio  health  and  tha  pnbM 
aafety.     HeaUK  Deparlmenl  r.  Bedor,  S79. 

8m  ASDLTMKATIONJ  COKBTITIITIONAL  LAW,  1;  McNIOIPALCoBrOKAnrai^  Ml 

POWER  OF  ATToiurer. 
6m  Hdsband  and  Wa^  C 

FREFEREHCBS. 
tea  iaaunuxt  t(«  tbi  BiNiiriT  or  Crbmtub^  1,  X;  Comoeitot^  U- 

IB;  JUDOMKKTS,  7, 

PREaUMPTIONS. 
Sea  AnsAi«  U,  SOt  Etidbhob,  1-S;  LAaoBHit  Libbl,  6}  Batlboaw^  It 

Wills,  8. 

PRINCIPAL  AND  AQBNT. 
8m  Aobmct. 

PRIVILEGBD  COUMnNIOATIONa. 
Bm  Libbl,  8;  WiTNBsaBB,  %  t. 

PROBATE  COURX. 

8m  Nottom  a. 


L  PnbUoatloa  of  prooau  tn  k  newspaper  tonr  cooMMUre  tlmea,  wttt  w 
intarralof  one  waeb  between  each  publioation,  la  apnlilication  br  four 
WMha.     Cnatn  v.  Slfjihttu,  649. 

S.  NoHRHiDKirr— Sbrviob  or  NonoB  bt  Fdblioatio:(.— If  a  married 
woman,  iatereated  in  land,  siiifta  aboat  from  place  to  place,  and  hw 
whereabouts  hare  been  nnknawn  to  her  friend*  and  aeqnaintaooga 
for  aboDt  thirty-five  years,  and  uutice  in  an  action  to  quiet  title  to  the 
land  ia  given  to  her  by  publication  In  her  former  name,  by  which  abe 
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m  kDOWB  in  Hie  Mk^  II  ii  laffioleiil^  altiioagh  Imt  bvilMttd  haA  died 
Mid  bIm  bad  liooe  marriad,  and  taken  IIm  name  of  hariooood  buband. 
Jmm  T.  KMer,  21S. 

H  HoHBaaxDUT— Sbbtiob  ov  Honoi  bt  PuBuaiiiDir— Pevuxftiov— 
EvroPFiu— -If  notice  of  a  jndioial  proceeding  ia  properly  given  to  a 
nonreaident  by  pnblication,  tbe  preaamption  ia  ibat  ibe  party  noti« 
fled  beoomea  acqnaintod  witb  tbe  notice,  and  be  !■  eatopped  frooi  daoy^ 
ing  H.    J<me§  ▼.  Kohltr^  21S. 

4  HonoB  vt  PUBUQ4TI0V— OoLLATXRAL  Attaok.  ^Sorrioo  of  prooaai  by 

pnblioatioii  addreaaed  to  *'Etta  K  Fiaber  and *FUber,  bar  bna- 

band,"  ia  valid  oo  ooUatoral  attack*    Crmgm  r.  Siepkem,  549L 

4  Hams  BT  PuBUOATTON— Ck>Li.ATBRAL  ATrAOK.^8erTioe  by  pabUoation 
In  a  tax  anit  ia  anfficient,  aa  agalnat  odlatoral  attack,  if  it  namaa  tba 
defendanta  witb  auffioient  deflnitoneaa  to  plainly  indioato  tbeir  idaii* 
tity.    Ormm  t.  SUphenB,  649. 

6L  HonoB  BT  PuBUOATiOB.— Sorplnsage  in  an  order  for  tbe  aerrioe  of  pro- 

eeaa  by  publication  doea  not  render  It  Yoid  if  II  ia  otbarwiaa  Talid. 

Cnmm  t.  St^pknu,  M9. 

8oe  iHTAxn^  L 

PROMOTSRS. 

8oe  OOBFOBATIONB,  t-4. 

PUBLICATION. 
8oe  NoTioi^  S;  8;  PROoani 

PUBLIO  LANDa 
8oe  Watib8»  a,  91 

PUBLIC  POLICT. 
8oe  CARB»Bfl»  2;  B^  6L 

QUIETIKO  TITLB. 
8oe  Cloud  ob  Tttlx;  PnooBHb  & 

BAILROADS. 

L  Damaobb— OBAXTOf  BiohtofWat— iKJUBTToRBaxsuB.— Xfonegranto 
a  rigbt  of  way  over  bia  land  to  a  railroad  company,  all  damagea  to  tba 
remainder  of  tbe  land  ariaing  from  conatmction  of  tbe  road,  past^  prea- 
•nt^  and  fntare,  are  releaaed,  and  neitber  he  nor  bia  anbaeqnent  alienee 
ean  reoorer  tberefor  againat  the  company.  WaU$  t.  If  or/oik  eki.  Bg. 
Oi.,  894. 

t.  DAMAon— Obamt  or  Biobt  or  Wat— Ikjubt  to  Pbitatb  Fbbbt.— If 
one  granta  a  right  of  way  over  hia  land  to  a  railroad  company,  damage  to 
a  priTato  ferry  thereon,  aa  incident  to  or  oonaeqnential  npon  the  proper 
oonatmction  of  the  road  or  nae  of  the  right  of  way,  ia  ooTored  by  tho 
grants  and  oannot  be  tbe  aabject  of  an  action  by  the  landowner  or  bia 
anbaeqnent  alienee  againat  the  company.     WaU$  r.  Norfolk  tie.  Bg.  Oo*^ 

894. 
I.  Damaovs— Oramt  or  Riobt  or  Wat— BLAffmo  of  RoGK.~Aftor  one  baa 
gianted  a  right  of  way  over  hia  land  to  a  railroad  company,  injury  to 
a  dwelling-house  upon  the  residue  oauaed  by  the  bleating  of  rock» 
where  proper  precautiona  have  been  taken,  ia  not  aotionable;  bat  tta 


blutiitg  would  b«  Mtionable,  nnleu  tha  dabrb  is  Tanorad  within  » 
nMonftble  tina.     WalU  v.  Norfolk  tte.  Sj/.  Oo.,  894. 

A,  DAMA9U— Gbamt  or  Riobt  or  Wat— NciaufOE.— If  on*  hM  gr«at«d  k 
light  of  w»j  arar  bia  laod  to  a  railroad  coLnpany,  a  "  fill,  "  or  "  bar," 
■•de  in  a  •Imam  by  bbuting  and  throwing  idto  it  rock  and  othar  r«(tua 
Battar  in  tha  work  of  oonitracting  the  road  whioh  ii  not  noeeaaary  for 
tha  conitmotion  and  uiaiutanauca  of  tha  railroad,  and  which  iajnrea  a 
mill  aitnataJ  on  tha  residua  of  the  laail,  ia  an  iajiiry  in  tha  nator*  of  • 
■niaanoa,  and  a  ground  of  aotioa  against  tba  ooiopaDjr.  WatU  w.  Jfor* 
folk  tie.  Ry.  Co.,  6M. 

§.  Dmaau— QRairrorRtOBiorWAT— iHjintTn)  PoBMaRoADom  Pri- 
TATi  Wat, — Tha  grant  of  a  right  of  way  orar  one'a  laod  to  a  rwUroad 
aompany  will  not  juitil;  tha  deatruoCitm  of  apuLitia  highway  in  the  oon- 
atmction  oC  ita  road.  UauM^  inch  daatruotion  ia  an  aetionable  injary. 
Bat  in  tha  eaaa  of  a  private  way  it  la  different,  and  do  action  lia^ 
baoanaa  anob  bjnry  ia  praaumed  to  hara  baen  eoniidarad  iA«i  tha 
grant  wa>  made.      Valtt  r.  Norfolk  ttt.  By.  Co.,  894. 

&  Frib  pA8an— BsTOrFEb. — Ona  to  whom  a  fr«a  pasa  ia  iaaned  la  aon> 
trarentioa  of  law,  and  who  araila  himaelf  of  ita  privilagaa,  ia  eatoppad 
(rom  alleging  that  auoh  paaa  waa  nnlawful,  for  the  parpoaa  of  raooT- 
ariog  oompsnaation  for  injnrtea  niSared  by  him  while  riding  npon  matik 
paaa.     M^doon  v.  SeaUU  tU.  By.  Co.,  787. 

J,  Tku  Pass,  Ddtt  to  Riad  CoXDiriom. — On«  who  aoeapta  a  fraa  paaa 
from  a  railway,  on  the  back  of  which  ia  printed  a  condition  axempt* 
ing  the  eorpocation  from  liability  lot  injarie*  whlob  may  be  anatMnad 
by  him  while  nalng  raoh  pass,  cannot  avoid  auoh  oondition  by  allag> 
Ing  that  it  waa  printed  on  the  back  o(  tha  paaa,  which  waa  incloaed 
ia  a  laatfaam  ease  ■«  ooaatrnotad  aa  to  oonoaal  all  parta  of  tha  paaa 
except  its  (ao&  The  recipient  of  anob  a  faror  ongbt  to  take  tha  troabla 
to  look  on  bath  aiilei  of  tha  papar  before  attempting  to  naa  it>  Jfat 
tlvoa  f.  StaltU  tie.  Ri/.  Co.,  787. 

Il  Vru  Pass—Failitu  to  Biad— The  taot  tbat  ooe  who  accepts  a  fraa 
paaa  baa  not  read  the  oonditions  printed  thereon  exempting  the  oorpc^ 
ration  from  liability  ahonld  ha  be  injured,  and  ia  ignorant  of  them,  doaa 
not  raliara  him  from  snob  eandition.  Muldoom  v.  Statfk  ate  Ay.  Oot, 
787. 

I.  DAHAon  n»  AnAttLT— ErTDaKox.  —In  an   action  againat  a  railroad 

company  1^  a  passsager  to  recorer  for  an  aasault  made  on  him  bj  tha 
oondnctor  on  a  wain,  aridenoe  to  ahow  tbat  on  some  other  occasion,  and 
on  a  day  diSemnt  from  that  of  tba  alleged  aaaanlt,  soch  passenger  had 
atad  abusive  and  profane  langnage  to,  and  made  threats  againa^  the 
same  acndnctor,  is  iaadmiasibla.  BaMmon  tie.  E.  B.  Co,  r.  Barf/er, 
S19. 
Mb  AaSADLt  Oir  pAaaKnaBR  bt  OonraoroB. — A  railroad  company  is  liable 
for  an  Msaalt  made  by  ita  conductor  upon  a  paasenger,  altfaoogb  tha 
aaaanlt  is  provohed  by  profana  and  abntira  Isugoage  need  by  the  paa- 
aenger  to  the  eauductor  without  prorooation.  Baltimort  tie.  B.  B.  Co. 
T,  Barger,  SI  9. 

II.  LtABIUTT  FOB  AsaADLT  BT  OoKDUiTroB— PrOTOOATIOH  AS  UmOATtOli 
OT  DAKAaia. — The  prorooation  offered  by  a  railroad  paaaanger  in  nsing 
profane  and  abusire  language  to  tbs  conduotor  ou  the  train,  if  of  laeb 
abanctai  aa  to  naturally  arouse  the  paasions  of  men  of  ordinary  tern- 
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P«ram«iil|  nd  not  too  remote  m  tlme^  Is  admissible  in  adtlgati 
dnmegee  in  en  aoiion  egeinst  the  leilroed  eompeny  to  reoorer  foi 
Meaalt    BalUman  €Ce.  S.  S,  Co,  r.  Barger^  319. 

Hi  AiSAULT  BT  CoMDUOTOR— ExBHPLART  Damaobs.— If,  in  en  eotios 
pessenger  to  reooTer  of  e  railroad  compaay  for  an  assault  como 
by  its  condactor,  the  eTideoce  it  oonfiioting  as  to  the  provooation  o 
by  the  passenger  in  using  profane  and  abasive  language  to  tb( 
dnetor  the  oonrt  eannot  instruct  the  Jury,  as  matter  of  law,  n 
award  panitive  damages  for  the  assault  The  jury  may  propei 
iqstraoted  to  oonsider  the  character  of  the  assault  and  the  oondi 
both  parties,  and  award  snoh  panitire  or  exemplary  damages  a 
eironmstances  may  require.     BaUimon  etc  B.  B.  Co.  v.  Barger,  3 

Ul  Assault  bt  CoimvoroR—BxKicPLART  Damaois.  —  An  assault 
railroad  oondnctor  npon  a  passenger,  though  provoked  by  profan 
abuaiTe  language,  is  not  justified  thereby,  aod  render  the  railroad 
pany  liable  in  exemplary  damages.     BaUimart  etc  B.  B*  Co,  r.  Bt 
319. 

lii  TvRMTABLis,  DcTTT  OF,  TO  OuARD  VROif  Ohildrxh.— A  railway 
taioing  a  turntable  npon  land  which  the  pnblio  is  in  the  hal 
•roasing  and  being  npon  at  pleasure,  but  not  by  invitation,  doe 
•we  the  duty  to  children  to  keep  snoh  turntable  fastened  or  I 
when  not  in  nee,  so  ae  to  prevent  aocess  to  it  by  children.  If  it 
ttie  land  of  its  owner,  and  is  nsed  by  him  for  the  sole  purpoee  o 
ducting  his  business,  and  is  fit  and  proper  for  that  purpoee,  and 
bnilt  in  any  improper  or  negligent  way  with  reference  to  the  1 
action  of  his  business,  he  does  not  owe  any  further  duty  to  pei 
whether  ohildren  or  adults,  who  have  no  bninsess  on  his  land 
who  are  there  unasked,  and  whose  presenoe  it  merely  tolei 
WeUek  T.  FUehlmrg  B.  B.  Co.^  61& 

lib  LuBiUTT  ov,  roR  Injury  Causrd  bt  BCaxl  Aobiit'8  Tkrc 
LoADBD  Maxl-bao  vrom  Train.— While  a  railway  company  h 
right  to  interfere  with  a  mail  agent  in  the  discharge  of  his  c 
dntiei^  its  duty  is  to  prevent  him,  while  oo  its  trains  and  prei 
horn  eontinning  any  negligent  practice,  of  which  it  has  notice 
whioh  is  liable  to  cause  injury  to  passengers  and  others  lawfully  \ 
Throwing  loaded  mail-bags  out  of  a  moving  train  upon  a  platform 
pied  by  the  pnblio  is  of  itself  a  negligent  and  dangerous  practice, 
where  injury  reenlts  from  it,  the  company  may  be  eharged  with 
geooe,  without  showing  that  a  like  injury  occurred  on  some  f< 
occasion.     OaUowajf  v.  Chicago  etc.  Bjf.  Co,,  468. 

lii  Nbouobnos— Prbsukptiom  ov  from  Aooidbm*.— The  fact  tha 
while  walking  in  a  footpath  beside  the  roadbed  of  a  railroad,  hi 
upon  its  right  of  way,  is  injured  by  oroes-ties  which  fall  from 
attached  to  a  train  passing  on  such  railroad,  and  strike  him,  n 
presumption  of  negligence  on  the  part  of  the  railroad  company. 
Mt  T.  Cumberland  etc  B  B,  Co.,  332. 

17t  Nboliobnob — Spkrd  of  Train. —Oues  may  arise  when  the  spec 
train  may  be  considered  by  a  jury,  in  connection  with  the  locatio 
other  surrounding  circumstances  npon  a  question  of  negligence;  \ 
ttie  abeence  of  proof  that  the  train  in  question  was  run  at  an  exc 
•r  dangerous  rate  of  speed  at  the  time  of  an  aocident,  the  subn 
si  tfao  question  to  the  jury  as  to  the  liability  si  the  railroad  eoi 
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for  rmmlng  its  traini  at  ft  dangerout  rate  of  ipeed  is  improper  aad 
be  prejndioiaL    Atekiaonete.  B.  S,  0(k  r.  ffagtu,  278. 

It.  Nkgliosnok— AooiDBNT  AT  Razlroad  Crossiho— Etidsitob.— Ill  am 
aotion  against  a  railroad  company  to  recover  for  persooal  injnries  reoeiTed 
in  a  collision  with  a  train  at  a  highway  oroiaing,  alleged  to  have  been 
eaosed  by  the  failure  of  the  train  hande  to  give  the  oeoeaiary  signals  of 
approach,  evidence  is  admissible  to  show  that»  as  the  same  train  ap- 
proached another  crossing  one  and  one-half  miles  from  the  place  of  Hbm 
accident  and  only  two  minntes  later,  no  signal  was  given  el  Hi  a^ 
proach.    Alehiion  etc.  B.  B*  Co.  r.  ffagtie,  278. 

19.  DuTT  TO  GiVB  Signals  at  Grossingm.— The  performanoe  of  statutory 
requirements  as  to  the  giving  of  signals  is  not  always  the  foil  messnra 
of  the  dnty  of  a  railroad  company  toward  the  public  at  highway  eroes* 
ings.  Circnmstanoes  may  arise  when  the  giving  of  other  warnings  or 
signals  may  be  necessary  and  obligatory  upon  the  oompany.  Atekimm 
etc  B,  B,  Co.  V.  ffoffue,  278. 

lOi  DoTT  AT  CRoasiiros. — A  person  approaching  a  rsHroad  orossing  has  a 
right  to  assume  that,  in  handling  the  oars,  the  railroad  oompany  aots 
with  proper  eare  and  that  all  reasonable  and  necessary  signals  of  ap» 
proach  will  be  given  by  those  in  oharge  of  the  train;  but  suoh  peisoa 
must  make  vigilant  nse  of  his  senses,  so  far  as  he  has  opportunity  to 
ascertain  if  there  is  a  present  danger  in  orossing,  and,  if  he  neither  sees 
nor  hears  any  indications  of  a  moving  train,  he  cannot  be  oharged  with 
negligenoe  in  assuming  that  there  is  none  near  enough  to  make  the 
orossing  dangeroua     AlehUon  eie.  B.  B.O0,  v.  Hague,  278. 

n.  AooiDKMT  AT  Cbossino— EviDBNOS  ov  SIGNALS. — ^In  an  action  against 
a  railroad  oompany  to  recover  for  personal  injury  received  in  a  oollision 
with  a  train  at  a  crossing,  alleged  to  have  been  cansed  by  a  failure  te 
give  the  neoessary  signals  of  the  approach  of  the  train,  poeitive  ovidenoe 
that  such  signals  were  given  outweighs  negative  evidenoe  that  they 
were  not  heard  by  other  witnesses.  Aidiimm  ste.  &  /?.  Cot,  ▼.  Hqqik^ 
278. 

22,    AOCIDBNT  AX  CROaSIHO  —  GONTRIBUTORT  NiOLIOBNCB.— Ll  BB  BOticn 

against  a  railroad  oompany  to  recover  for  personal  injury  received  in  a 
collision  at  a  crossing  alleged  to  have  been  caused  by  the  failure  of  the 
train  hands  to  give  the  neoessary  signals  of  approach,  if  the  evidence 
fails  to  show  that  the  negligence  of  the  company  was  so  gross  ss  to 
amount  to  wantonness,  or  a  reckless  disregard  of  the  plaintiff's  safety, 
he  is  not  entitled  to  recover  if  he  was  guilty  ol  oontribntory  negli- 
gence at  the  time  of  the  accident.  Aichiton  etc.  B.  B,  Co.  v.  Hagiie,  278. 
2lL  AouiDBNT  AT  Gbossinq — GoNTRiBUTORY  NjcouoBNCB, — Ordinarily  it 
is  not  the  dnty  of  a  traveler  on  a  highway  on  approaching  a  railroad 
orossing  to  stop  and  listen  before  attempting  to  cross,  and  his  failure 
to  stop  is  not  negligence  per  ee;  bnt  there  are  eases  where,  by  reason 
of  obstructions  or  noises  in  the  vicinity,  a  traveler  is  required  to  stop 
and  listen  before  attempting  to  cross,  and  whether  snoh  reason  exists 
in  a  particular  case  is  a  matter  for  the  jnry  to  determine.  At^ieom  etc 
B.  B.  Co.  V.  Hague,  278. 

§L    LlABIUTT  FOB  NbOUGBNOB    OV  ITS  PHTBIdAir  OB  SUBGBOK.— A  raH« 

road  company  employing  a  physician  or  surgeon  of  ordinary  oompe> 
tency  and  skill  to  care  for  employees  injured  in  its  service  is  no* 
liable  for  his  carelessness,  negligence^  or  malpractice  in  theperform^ 
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•noe  of  lilt  profeisIoDal  dafciea  toward  an  iojared  amployeo  p 
his  charge  by  the  oompany.    Quinn  ▼.  BaUroad,  19^1. 

Wk  Nmuobnos-^Dott  to  Kuf  T&aok  ux  Rbpaiiu— A  railroad  o 
miufc  ezeroiao  roaaonabla  oaro  in  maintaining  its  track  in  rea 
■afa  repair,  to  aa  to  prevent  injury  to  its  employees  dischargi 
duties  with  ordinary  care,  and  for  a  failure  to  do  so  it  is  liable 
in  damages  if  injury  results.     Burdict  r,  Miswuri  Pae.  Ry.  Co,, 

Wk  Nbqliosmos— DoTT  TO  Kebf  Track  ih  Rbpaib. — A  railroad  o 
must  keep  its  track  in  reasonably  safe  repair,  so  as  to  prsTsnt  i 
its  employees  or  other  persons  lawfully  upon  such  track  in  the  d 
d  their  duties,  and  for  a  failure  to  do  so  is  liable  for  injuri 
ing  therefrom.    Burdict  ▼.  Miatouri  Pac  Rff,  Co.,  628. 

n.  M.Asm  AND  Sbrtaht— Nbouobiioi,  Oontributort.— If  • 
•orporation  is  guilty  of  negligence  in  keeping  an  awning  at  a 
dangerous  to  its  employees,  and  one  of  them,  knowing  of  such 
and  of  its  dangerous  character,  is,  by  his  superior,  suddenly  call 
to  perform  a  senrice  exposing  him  to  danger  from  the  awning, 
mode  of  giving  him  his  orders  is  such  as  to  probably  confuse 
Rt  the  same  time  to  demand  haste  in  action,  whether  under  i 
cnmstances^  in  case  of  his  injury  from  the  awning,  he  is  eh 
with  contributory  negligence,  in  not  remembering  and  aToiding 
question  for  the  determination  of  the  jury.  Harhar  r.  Bmrlh 
Rif.  Co.,  242. 

M.    LlABILITT  FOB  NrOUORNOR— OOMTBIBUTORT  KlOLTORirOB  OF  • 

MAM.— In  an  action  against  a  milroad  company  by  a  switcl 
recover  for  injury  received  while  ooupling  moving  oars,  and  al 
have  been  caused  by  the  negligence  of  the  company  in  maini 
ditch  aeroes  its  track,  the  fact  that  the  plainti£P  knew  thai 
dangerous  to  walk  between  moving  oars  is  not  such  cont 
negligence  as  to  bar  a  recovery,  if  the  coupling  oould  not  hi 
made  while  the  cars  were  standing  still,  and  was  made  in  the  us 
in  R  careful  and  pmdent  manner.  Bm-dki  r.  Miuouri  Pae» 
528. 

Mi  Strrvt  Railwati^  Liabiutt  of  fob  Act  of  GoNDUoroB  in 
BNiiio  A  fioT.— -If,  seeing  a  boy  npon  the  oar,  the  conductor  oal 
him  and  makes  a  movement  of  a  natore  to  justify  the  boy  in  ) 
that  he  is  abont  to  receive  punishment  or  bodily  injury,  and  I 
upon  lets  go  and  falls  and  is  injured,  and  brings  an  action 
injury,  he  may  recover  if,  in  the  opinion  of  the  jury,  the  w 
oonduotor  was  done  for  the  purpose  of  removing  the  boy  fron 
and  was  improper,  unnecessarily  dangerous,  and  the  prozimt 
of  the  injury.    AnUeift  v.  Bt^ah  By.  Co,,  607. 

Ml  Btbrit  Railway  CoMFAHim— Nrouobmob  of,  n  Quistioh  f 

Whrv.— In  an  action  against  a  street  railway  company  tn 

damages  for  personal  injuries  the  question  of  the  company's  n 

is  for  the  jury,  where  it  appears  that  the  gripman  ran  his  car 

rate  of  speed,  when  the  probable  consequence  would  be  a  colli 

wagons  ahead  of  the  car  on  the  track,  and  there  is  evidence 

oar  could  not  have  been  stopped  until  it  reached  a  point  thre« 

feet  beyond  the  point  where  it  did  collide  with  a  wagon.     2! 
Cenirai  Traction  Co,,  645. 

n.  Strbbt  Railway  GoMPAMiBa — ^Nbgliobnob  of,  is  Question  i 

Wbrv. — ^In  an  acticn  against  a  street  railway  company  t 


for  ths  jary,  where  it  Appears  that  there  wu  >  double  timck  oa  •  rtaap 
gnda;  that  plaintiff  waa  driving  a  ligbt  wagon  up  ona  tnok  while  • 
heary  wagon  wa*  oodiiiik  ilown  the  othsr,  followed  bj  >  aabl»-aar  rsn- 
ning  at  a,  vary  higb  rate  of  apeed;  that,  in  order  to  avoid  ifauidiaK 
wagona  ahead  of  him,  the  plaintiff  tamed  upon  thetrsok  of  tbe  down- 
•omiog  oar;  that  an  effort  waa  made  to  get  both  wagoni  off  tbe  track, 
bat  that  the  heary  oaa  eo  interfered  with  Che  light  me  that  tbe  Utter 
did  not  olear  the  traok;  and  that,  in  oonieqasaM  thereof,  the  light 
wagon  waa  atruck  by'the  oar,  and  the  driver  thereof  injured.  In  luoh 
K  OBM  tiiera  i«  no  qaeition  of  proximate  or  remote  oaoae,  or  the  in- 
terpoaition  ef  an  independent  reeponiibla  oanae  which  prodaced  lib* 
roealt.     Thalditrv.  Ctniral  Traction  Co.,  645. 

IL  Simin  KiiLWiT  CoarAViM— Cabb  iks  LuBiLirr. — If  the  «p«ed  of  a 
■tiMt  railway  okr  ii  ft  daagerou  and  negligent  one  tbe  natural  cope«> 
quenoe  ii  that,  on  4  tnnoh  traveled  atreat,  those  in  peril  will  obatruot 
•aoh  other'a  movementa  in  attempti  to  eaoape;  and  tbii  ii  one  of  th* 
Tory  contiugeneiea  which  the  oompany  ia  bound  to  foroM*  and  avoid  by 
due  oare,  or  it  will  be  liable  for  the  reaalb  Thaidtir  t.  CtiHrat  TVoo 
(iMCb.,  64S. 

Ml  Sranr  Railway  Cohpahiu  oatb  fut  ah  Bixiliisivi  Riqb*  to  the 
highwayi  upon  which  they  are  permitted  to  run  theif  oara,  or  even  to 
tbe  nae  of  their  own  traoka;  and,  while  the  driver  of  a  wagon  mnat 
yield  the  traok  promptly  on  aight  or  nottoa  of  an  appmaohing  ear,  he 
ia  not  a  trvapaaaer  lieoauae  upon  the  track,  and  only  beoomea  en*  if, 
after  notioe,  he  negligently  remaina  there.  Thatdttr  v,  CsatroJ  TVitc- 
Ksa  Co.,  040. 

•L  Stbbkt  Railwat  Cokfahrs— Caki  BigniRSD  ov— NaoLiaui<n.— It  ia 
not  negltgenoe  par  m  for  a  aiti*en  to  be  upon  the  tiwika  of  *  street  rail- 
way. 8o  loDg  aa  k  oommou  near  of  tbe  tosoka  eziata  in  the  pnhlio  it 
fa  the  duty  of  pauenger  railway  oompauiet  to  eieroiaa  auch  watohfal 
Mre  ae  will  prevent  aocideuta  or  injnriea  to  penona  who,  without  negli- 
genoe  on  their  p&rt,  may  not  at  tba  moment  be  able  tu  gat  out  of  the 
way  of  a  paaaiog  oar.  T/iauAer  *.  OaUrrU  TraeUo*  Oo.,  HO. 
■m  Aoium^  9}  DAHAon,  6;  Hastsb  axu  BtmvAMt,  lit  Nouavoi^  L 

RATIFICATION. 

Sw  COKTOHATlOHa,  9,  T. 

REAL  PR0PBRT7. 
L  Lavb  n  SuKSPmLi  m  DivnioH  Ixto  as  Haht  BarATB  !■  Cm  limple 
M  there  are  •to««a  that  make  up  the  eMth'a  orna^  and  oonrta  will  pr» 
teal  the  owuera  of  theea  aaparate  aatatea  from  eaah  other.     Ltwtg  t. 
frieie  Cote  Co.,  6S4. 

X   LtTWUL  SCTPfO&I. — A  LOTOWBSK  AITD  A  CoHTBAmOB  ASK  JoDnLT  All* 

■WKKABUl  for  depriving  the  land  of  an  adjaoant  proprietor  •(  Utaral 
anpport.     Ortmr.  Brrgg,  2G. 
S.  Latkbal  Sdpmkt— NiauoiNon. — To  eioavate  on  ime'a  Und  ao  ai  to 
deprive  the  Und  of  hie  neiRhbor  of  lateral  anppcct  ia  negligeoea,  wnlaM 
the  excavator  furniahea  the  lupport  required.     Qrtett  T.  Btrgt,  2S. 

i.  Latbbal  SnrroRT— Liability  of  Coktka(7tor  roB  RniQviHa. — It  a  oom- 
tfHtcr  employed  by  *  btowuer  to  esoavate  on  hie  own  l»ad  and  up  to 
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the  line  of  an  adjaoent  proprietor  makes  snoh  excavatioii,  and  tb< 
and  after  his  oontraot  ia  wholly  completed,  the  lot  of  the  adjao 
prietor  falls  in  to  his  injury,  snch  contractor  is  answerable  t< 
damages  thongh  his  work  was  performed  in  a  careful  manner, 
injories  might  have  bean  averted  after  the  work  was  done  had 
son  who  oontraoted  for  doing  it  added  the  proper  support.  • 
Berge^  2ft. 

ii  Landowitkb,  Dott  or,  to  Pbbsovs  oit  Hu  Prkhisu  bt  His 
Avai. — If  premises  are  open  and  nngaarded,  and  the  public  is  p< 
to  cross  and  to  be  upon  them  at  will,  the  landowner  owes  to  ev 
son  coming  thereon  the  duty  to  abstain  from  injuring  him  inteni 
or  by  failing  to  exercise  reasonable  care,  but  does  not  owe  him  X 
of  actiTC  Tigilanoa  to  see  that  he  is  not  injured  while  on  sncl 
ises  for  his  own  conTcnience.     Walsh  r.  FUehburg  B,  B,  Co,,  61 

$k  Ohildrbn—Liabilitt  or  Landowuba  to. — If  the  land  of  a  pri  val 
ia  in  a  thickly  settled  portion  of  a  city,  adjaoent  to  a  public  i 
alley,  and  has  upon  it  dangerous  machinery  or  a  dangerous  pit 
at  a  point  near  such  street  or  alley,  of  snch  oharacter  as  to  be 
iro  to  children  of  tender  years,  incapable  of  exercising  ordina 
and  he  has  notioa  of  its  attractions  for  children  of  that  class,  1 
der  obligation  to  use  reasonable  care  to  protect  them  from  inju: 
eoming  upon  snch  premises,  though  they  may  be  trespassers  th 
(%  of  Pekin  ▼.  McMahtm,  114. 

7*  Landownbr,  Childrbn,  Duttto  of  TBi8PA»iiro.— Though  a 
tender  years  meeting  with  injury  on  the  premises  of  a  priTat 
is  a  technical  trespasser,  yet  the  owner  ia  liable  if  the  things 
injury  have  been  left  expoaed  and  unguarded,  and  are  of  such 
acter  aa  to  be  an  attraction  to  a  child,  appealing  to  his  childisl 
ity  and  instincts.    Ciiy  rf  Pekin  ▼.  McMahou,  114 

ii  Nbouobnok  Oauuno  Imjubt  to  Child  or  Tbndbb  Ybars— Q 
FOB  THB  JuBT. — When  a  child  of  tender  years  has  entered  upon  ] 
of  a  dangeroua  character,  attractire  to  children,  and  the  ownei 
premiaes  is  sought  to  be  made  answerable  for  damages  suffe 
question,  whether  ha  haa  been  guilty  of  negligence,  and  wbei 
premises  were  sufficiently  attractive  to  entice  children  into 
and  to  suggest  to  the  owner  the  probability  of  the  occurren 
aooidentk  are  for  the  jury.    Cfiijf  qf  Pekm  y,  McMahon^  114 

See  Pabtbbrshif,  2,  0. 

BBINSURANCB. 
See  Dbbtob  ▲»]>  Cbbditob,  2;  Iii8UBAR0%  8-1Ql 

RELEASE. 

1.  Nbouobnob — Plba  or  Rxlbasb—Fraud. — If  a  plea  of  release  It 
an  answer  alleging  an  agreement  in  the  nature  of  a  discharge  o 
el  action  to  recover  for  personal  injury  caused  by  negligence,  i 
snch  plea,  alleging  that  such  agreement  was  obtained  by  frai 
pUintiif  was  unable  from  the  pain  and  sufiFering  arising  from  t( 
to  ooniprehend  his  act  in  signing  it,  and  that  he  never  asaented 
ia  good  and  sufficient,  in  an  action  at  law,  without  first  rei 
equity  for  the  cancellation  of  such  agreement  Qirard  r.  8t.  < 
tiA  On.,  666. 
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%  RwiiAWi  OsTAiiriD  BT  Feaitd— NaoBSSiTr  ioe  TmKvmat,^Tt  •  rehw  ii 
found  to  Iiat*  bem  obtained  by  fraad  pnotiood  upon  ono  inoapftblo^ 
beoAQM  of  montal  woaknoM  to  enter  into  tnoh  a  ooatnol^  the  fraitt  «C 
tlie  releeee  need  not  be  refunded  beforo  aotion  brooghti  Qirard  r.  AL 
LouU  Car  tie.  Co.,  668. 

9k  Bmlbabm  OBTAiirxD  BT  FRAnj>~NBousiTT  itm  TxNDSR  BsfOBB  Svn. 
A  tender  of  money,  or  other  thing  of  Tmlne,  reoetred  by  Tirtno  el  a 
releAMf  need  not  be  made  before  bringing  an  aotion  at  law  to  reooTvr 
(or  personal  injury  if  the  release  was  obtained  by  frand.  It  ie  iiiffi« 
oient  to  offer  its  return  and  to  acoount  for  it  by  the  Judgments  Qkmnd 
▼•  SL  Louis  Car  tie,  Co.,  660. 

ii  Bit.iaini  OBVAivni  sr  Fraci^— Waiybh  ov  TurDDL— If  a  reply  el  frand 
Is  made  to  a  plea  of  release,  and  no  objeotion  ii  at  any  time,  by  plead- 
ing er  otherwise,  made  to  the  sufficiency  of  plaintiff's  eeee  for  failure  to 
tender  or  retain  the  fruits  of  such  release,  and  defendant  insists  npo« 
IIb  validity  as  a  defense,  he  thereby  waives  the  neoeesity  for  a  tender, 
eepeoially  when  the  fruits  of  the  release  are  restored  to  hia  bf  tiM 
Judgment,    Qkwrd  r.  8L  LontU  Carele.  Co.,  66(L 

See  Ck)RpoRATiOH8^  SI. 

BBMAIKDBR& 
flee  Duds,  8,  4;  BsTATm 

REMOVAL  OF  CAUSBS. 

L  RiKOTAL  or  A  Causb  to  a  Fbdbral  Court  must  be  refvsed  If  not  peti- 
tioned for  in  time.    NkhoU  v.  Steven^  614. 

%  When  a  eanse  has  been  removed  to  a  federal  oourt»  and  remanded  becanse . 
the  petitiott  for  removal  does  not  set  up  the  diverse  oitiieaship  of  tim 
partMe  at  the  oommencement  of  the  suit,  a  seoond  removal  en  the 
froond  is  not  allowable.    NkM$  ▼.  Btecent^  614. 

BESdSSION. 

See  CONTRAOIBi 

BBS  GESTA 
See  EviDBBOBy  6^  7« 

lUBSTRAIKT  OF  TRADB. 
See  CoRPORATiONfl,  L 

RIGHT  OF  WAT. 
See  Railroads,  l-Ai 

RIPARIAN  RIGHTS. 
See  Mills. 

SALES. 

L  OomMvmvT  pob  Salb^Oobtraot  or— How  to  bb  Oobstbubbu'   

eonstming  a  contract  of  consignmeat  for  sale  the  ooort  must  determlBe 
from  the  wording  of  the  contract  itself  and  the  oironmstanoes  summnd- 
ing  it  the  true  intention  of  the  parties  in  making  it.  If  the  contract  was 
entered  iuto  in  the  form  of  an  agency  contract  for  the  purpose  of  evad« 


Indsz. 

lag  Um  iMsW  ftqairbg  ill  resenrfttionfl  of  tiUa  to  bo  rooordod,  t 
■honid  bo  bold  void  m  to  oroditoso.  Bamm  Birfe  «(&  Obu  r.  ^locA 
7V6ao0o  Ok,  846. 

%  CONTRAOn— OOHUQMMKNT    lOR  SaUI   ViBTB  TiTLI,    WhUI^PrO 

HOT  ▲  Trust  Fund.— Under  o  oontraot  by  which  goods  are  com 
to  ono  ponon  to  lell  for  another  as  agent  npon  commission,  th< 
■ignee  to  guarantee  all  sales,  and  to  make  a  report  at  the  end  oi 
lixty  days  of  the  amount  of  sales,  and  to  pay  for  the  same,  lesa 
missions,  with  bis  notes,  the  proceeds  of  the  sales  Test  in  the  cons 
Upon  the  sale  taking  place  the  relation  of  principal  and  agent  c 
and  the  relation  of  debtor  and  oreditor  arises  as  to  the  proceed  th 
whether  tho  notes  aro  ozeonted  or  not.    Henoe,  if  the  consignc 
comes  insolvent^  the  consignor  eannot  follow  mob  proceeds  as  a 
fnnd,  bnt  most  proceed  as  a  eommoa  eroditor.    JBina  Powder 
HadOfrand,  IM. 
IL  G0N8IONMRHT  10m  Salb~Di8tinotiov.— Ordinarily,  if  goods  aro 
signed"  for  sale,  it  is  a  bailment,  and  not  a  sale  to  the  consi 
The  goods  do  not  become  bis  property  or  liable  for  bis  debts,  tl 
oonsigned  on  a  lis/  crtdert  commission.    And  the  fact  that  the 
were  iuToicod  at  a  stated  price  does  not  itself  constitute  the  transi 
a  sale  unless  the  terms  of  the  consignment  aro  such  as  to  make  th< 
signee,  when  the  goods  are  sold,  the  purchaser  and  principal  debt 
the  goods.    Barnes  Safe  eie.  Oo.  ▼.  Block  Broe,  Tobaeeo  Ca,  846. 

4  CoNSIONlfXNT  FOR  SaLR— TiTLl— SaLB  WITH  RsSSRyATION  OF  TiTL: 

consignment  of  goods  to  be  paid  for  at  a  fixed  price  out  of  the  pre 
of  the  gooda  when  sold,  where  the  oontraot  is  one  of  pure  agenc) 
there  is  no  attempt  at  oTasion,  Is  a  bailment  for  sale,  and  not 
with  reserTation  of  title.  The  title  remains  in  the  consignor  unl 
goods  are  sold  to  a  honajide  purchaser  for  Talno,  and  they  cann 
sold  on  ezecutiou  to  pay  the  debts  of  the  agents.  If  so  sold  the 
ohaser  gets  no  title  as  against  the  consignor.  Bamee  Bafe  eie,  i 
Block  Broe,  Tobaeeo  Co.,  846. 

tk  Wrkthrr  Complrtr  OR  ExiouTomT.— The  question  whether  a  1 
personal  property  is  complete  or  only  executory  is  to  be  deter 
from  the  intent  of  the  parties,  as  gathered  from  the  contract,  the  i 
and  situation  of  the  thing  sold,  and  the  oiroumstances  surroundii 
■ale.    OAome  r.  Franria,  869. 

H  PROPBRTT  TO  Satisft  Purchasxr.— An  option  to  purchase  if  the 
likes  is  essentially  different  from  an  option  to  return  the  propertj 
does  not  like  it;  but,  in  either  case,  he  may  peremptorily  return  ' 
the  time  without  giTing  any  reason,  if  be  acts  honestly.  OeU 
IVtuieit^  869. 

f,  Batistaotioh  OB  Purchasrb. — One  who  buys  a  barvesting-m 
called  a  **  binder**  upon  the  condition  that,  if  it  does  not  work  to  1 
isfaction,  he  may  return  it,  has  an  absolute  right  to  reject  the  mi 
if  bo  so  wills,  withoat  assigning  any  reasons.     Oabome  ▼.  Frand 

&  '*8alb  on  Trial"— flATisFAOTioir  or  PaROBASRR.— A  promise  by 
ohaser  to  do  a  thing  only  in  case  it  pleases  himself  may  be  no  p 
at  all,  yet  it  is  what  the  books  call  a  "sale  on  trial,"  and  may  b 
by  mere  lapse  of  time,  a  binding  promise;  and  there  appears  to  b 
ing  unreasonable  or  unfair  in  such  evory-day  quasi  eontracts  i 
Cebome  ▼.  Frande,  859. 

See  AORNCT,  3;  Damaors,  2,  8;  Irtoxigatino  Liquors. 
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SETOFF. 

lliooTiABLB  IrnnxntEvn  Ovbrduk.— The  right  of  Mtoff  wat  nnknown  te 
the  oommoD  law,  bnt  it  of  modem  etatatory  oreation,  and  ii  neither  aa 
oqnity  nor  a  lien  recognised  by  the  law  merchant  as  attaching  to  a  nogo* 
iiabla  instrument.  Hence,  the  honaJUU  purchaser  of  an  overdno  nogo- 
liable  note  is  not  required  to  take  notice  of  existing  setoffila  ths  ■btanot 
of  legislatiTe  enactment.     Dcask  v.  Noll^  841. 

See  Nbootiablb  Instrumbnts,  11,  IS. 

8BWBR& 
Am  Munioipal  GoBFOBATioHa,  %  11-llL 

SHELLEY'S  CASE. 
See  Dbbdb,  2-4. 

SHERIFFS'  DEEDS. 
See  Tazi%  1. 

SIONAL& 
8m  Railboai>0»  19-n. 

STARE  DECISI& 
See  Appeal,  80. 

STATUTE  OF  LIMITATIONa 
See  LiMrrATioNS  op  Aotion& 

STATUTES. 

1.  RBQunrrBS  op  Vaub  Law. — A  law  must  be  complete  in  all  iti  tanM 

and  pro^isioiis  when  it  leaves  the  legislative  branch  of  the  gOTemmen^ 
and  nothing  mnst  be  submitted  to  the  judgment  of  the  electors  or  other 
appointee  of  the  legislatare  except  an  option  to  beoomo,  or  not  to  b^ 
oome,  subject  to  its  requirements  and  penalties.  0*IfeU  y,  Amerieam 
tU,  Ins,  Co,,  660. 

ti    COMflTITUTIONAL  LaW.— PARTIES  HAFB   VO  VESTED  RiOBT  IV  A  RULB  OV 

Law  which  gives  them  an  inequitable  advantage  over  another.  Soob 
rule  may  therefore  be  repealed,  and  the  advantage  thereby  taken  away. 
ShUldt  V.  Cli/lom  HiU  Land  Co.,  700. 
%,  Ck>MSTiTunoNAL  Law— Imfairmei«t  op  Contracts.— Remedial  Stat* 
UTEfl,  though  of  a  retrospective  nature,  are  valid,  provided  they  do  nol 
impair  contracts  or  disturb  absolute  vested  rights,  and  only  go  to  oon* 
firm  rights  already  existing  and  in  furtherance  of  the  remedy  by  one 
ing  defects,  and  adding  to  the  means  of  enforcing  existing  obligfttionsu 
ShiMt  V.  CUJton  HiU  Land  Co,,  700. 

lb   COKSTITUTIONAI.    LaW— IMPAIRMENT   OP    CONTBAOIB. — A   Statute  whi<A 

facilitates  the  intention  of  the  parties  to  a  contraot  by  giving  it  valid* 
ity  never  impairs  iti  obligation  nor  divests  nor  impairs  any  vested  righta 
thereunder.  8hiM$  v.  Cl^n  HiU  Land  Co.,  700. 
§k  Statutes  nr  Pari  Matbbia— Construction. — Two  sections  of  different 
statutes,  both  relating  to  remedy  by  execution  on  state  recoveries,  art 
to  be  construed  together  as  in  pari  maUricu    OiU  v.  StaU^  928. 
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•i  OowwiTUTioyAL  Law— ARB18T  Without  Warramt.— A  rtatnte  i 

udDg  an  arrest  withont  warrant  for  an  offenM  not  amounting  to  a  i 

of  tlM  poaoe,  if  committed  in  view  of  an  officer,  ia  oonatitutioi  i 
valid.    Burroughs  ▼.  JSatlmant  419. 

Sea  ADUvrsBATiOM}  OoKTaMPT,  1;  Insubamob,  1-4}  Nonoi*  1) 

PowBB)  Witnesses,  1. 

STREET  ASSESSMENXa 
See  Clovp  OV  Title,  8;  Muiiioifal  CoBFOBAnoir%  14^  Ilk 

STREET  RAILWAYS. 
See  Railboadb,  29-34. 

SUBROGATION. 

L  HoRTGAOB  Batisvactiob  Undeb  Mistakb  ov  Fact. — ^If  one  i 
intermeddler  or  Tolanteer  eanaea  a  mortgage  to  be  BatisHed  ai  i 
eharged  in  ignorance  of  the  existence  of  a  judgment  lien,  under  c  i 
stances  anthoriaing  an  inference  of  a  mistake  of  fact,  equity  will  pi  i 
each  mistake,  and  give  the  |»arty  who  made  it  the  benefit  of  the  < 
ble  right  of  subrogation  where  no  superior  intenrening  equities  ar«  1 
fared  with.    Heialer  ▼.  AuUman,  486. 

fl.  Subrogation  ov  Surety  Who  Pats  Mortoaob  Debt — Pbiobi 
Mortoaob  and  Judgmeut  Liens. — In  a  case  where  real  prope    | 
sold  subject  to  a  mortgage  the  rules  of  subrogation  will  be  applied     1 
the  surety  upon  a  note,  given  for  a  part  of  the  purchase  prio 
secured  by  a  second  mortgage  upon  the  property,  has  paid  the 
and  taken  a  deed  of  the  laud  in  indemnification,  if  the  second 
gage  has  been  satisfied  and  discharged  in  ignorance  of  the  fact  t 
Judgment  against  the  maker  of  the  note  and  mortgage,  and  suborc 
to  the  mortgage  liens  on  the  premises,  has  thereby  be^n  promotet 
advanoed  from  a  third  to  a  second  lien,  so  as  to  render  his  intexi 
the  property  of  no  value.    The  satisfaotion  and  record  will  be  can 
and  annulled,  and  the  mortgage  lien  be  placed  prior  and  paramoi 
the  lien  of  the  Judgment,  or  lien  acquired  by  a  sale  on  ezeoution  t 
■ader.    Beiiler  r.  AuUman,  486. 

SURETYSHIP. 
Sea  Meohanio's  Lnv,  7« 

SURVEYS. 

L'ADBnoiBNor  nr  a  QaARTEB  SscnoN  ov  Labis  m  shown  by 
original  survey  and  plat,  should  be  borne  by  the  several  tracts  io 
portion  to  the  quantities  supposed  to  be  contained  therein  bg 
government  and  its  purchasers,  who  have  assumed  the  lines  to  \h 
rset.     Hence,  where,  by  the  original  survey  and  the  plat  of  the  siir 
genera],  the  east  line  of  a  certain  quarter  section  was  38  and  5-100  c 
in  length,  and  the  west  line  was  88  and  48-100  chains,  the  half  qi 
line  not  being  established,  nor  the  corners  thereof  located,  and  tb 
assigned  20  chains  to  the  east  line  of  said  quarter  at  the  souti 
thereof,  20  chains  to  the  west  line  at  the  south  end  thereof,  18  and 
ehains  to  said  east  line  at  the  north  end  thereof,  and  18  and  i 
ehaiua  to  said  west  line  at  the  north  end  thereof,  when,  in  far 
AM.  BKi  Bbp..  Vol.  XLy.*66 


bngth,  and  aontaioed  0  mad  49-100  acrej  Im«  tbui  abowiB  bj  laid  orig- 
inal (nrray  tad  pUt,  the  original  plat  markiag  tha  (ODthrrn  portioa  of 
uid  qnartor  Hction  ai  oontkiaiag  80  aore*  and  the  nortbarn  portion  M 
•ODtaiainf  72  and  49-100  aoros,  and  being  eaoh  ao  reipectirelf  da- 
Boribed  bj  the  goTcrnmsnt  patent  and  labaaqoant  conreyancai;  nieh 
dafiaienoj  ot  B  and  49-100  acres  in  laic)  qnarter  wction  ahonld  be  de> 
duotsd  proportioaallj  from  uid  north  and  lonth  one-liall  qnartan,  npon 
the  baaii  of  60  and  72  and  i9-100  acres  TwpsotlTely.  Cottar  r,  L^mi- 
der.  181. 
ft  "pBOPOBTiOH^Tt  MmASOBKHKHr"  u  A  UiASDnKMKHT  having  the  M  ma 
ntlo  to  tbat  reoorded  in  the  original  Geld  notea,  ai  the  length  of  the 
etiain  niad  in  the  new  tneaanrement  haa  to  the  length  of  tha  dkaia 
VmmI  in  the  original  anrrey,  atmminK  that  tha  original  n 
'a.     CayloT  v.  Liaaddtr,  1831. 


I.  JDDamHT  n»  Tazxs.— SBisirt's  Dbid  nnder  a  tax  jndgment  ««nnr> 
lag  all  the  eitate  whioh  the  aheriS  mi^ht  aell  nnder  tha  jndgment  ii 
Talid  to  transfer  the  intereate  of  tha  defendant  in  the  tax  aoit.  Ok^M 
V.  Sltphent,  649. 
%,  JimauBHTs  roR  Taxbs— Collatbril  Attack.— A  tax  jndgment  daaHng 
with  the  pn>pert7  a*  one  tract  initaad  of  inhjeeting  aaeb  ■obdinaion  ts 
ita  appropriate  part  of  the  taxei  ii  not  void  on  ooUftteral  attack.  Onmm 
i^S41. 

Bee  Dahaois,  9|  Pbookb,  L 

TENDER. 
Bm  Rbuu^  S^;  Vbndor  AitD  Pdbohueb,  L 


T0RT3. 

8m  HdRBAND  IHD  Wdk 


8m  Eqtmr,  S|  LiMivATioiia  w  Aaaan,  9L 


8m  Amadui  Landlord  and  Tbkabt,  %  Rulsoas^  ti, 

TRIAL. 
L  Imnttronom  Girm  Which  Fairlt  PnEmrr  xbm  Law  of  Ite  mm 

BMd  not  be  rapea(«d,  and  it  other  Inatraotinna  are  aeked  Umj  m« 
properly  refnied.     Burditt  t.  Huiouri  Pae.  Bg.  Co.,  B89L 

%  iHSmtroTTONB The  conrt  oaunot  inBtraotnpoa  the  weight  of  •▼idanoaw 

the  oradiliility  i^  witneue*,  bnt,  when  there  ia  anjr  oompatent  arideoM 
fairly  tending  in  aome  appreoiahle  degree  to  prove  a  pact;**  obm,  be 
haa  the  right  to  have  the  law  applicable  to  anoh  evidence  oorreetly 
declared  to  tha  jnry  by  the  aonrt.     Oiborm  v.  Francu,  BS9. 

&  Jmr  TttiAi.-~A  oonrt  ehoulil  notinatraota  jury  that  erideoM  of  Iha 
oral  admiiaion*  of  a  party  eliould  be  received  with  oantion,  whan  it  h 
tha  only  kind  of  evidence  which  in  tha  natore  of  the  mm  hii  ■ilTnfaii7 
oonld  proonrc     MaUiitgly  v.  Ptniiie,  87. 
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lb  A  YniDlor  n  not  Excrssiyb  which  awards  plaintiff  seven  thonnand 
laveu  hundred  and  sixty  dollars  in  an  action  for  personal  injuries,  where 
his  expectancy  of  life  ia  thirty-four  years,  he  was  earning  sixty-five 
dollars  per  month  when  hurt,  and  his  injaries  confined  him  to  his  bed 
one  week,  rendered  him  unable  to  perform  any  labor  for  three  months^ 
and  to  perform  any  labor  except  chores  for  nine  months,  and  there  is 
evidence  tending  to  show  that  his  injuries  are  permanent  and  will  pre- 
vent him  from  ever  doing  any  but  light  work.     Harker  v.  BurUngUm 

etc  By.  Co.,  242. 

TROVER. 

1.  SuFFioiBNOT  or  Ck)MPLAiNT. — A  Complaint  in  trover  roust  allege  that 
plaintiff  was  the  owner,  or  in  possession,  or  entitled  to  the  immediate 
possession  of.  the  property  when  converted.     KeiineU  v.  Ptttn,  274. 

&  Allegations  or  Ownership. — ^A  complaint  in  an  action  of  trover  by 
one  not  the  absolute  owner  of  the  property  must  allege  that  be  had 
a  special  ownership  or  interest  therein  at  the  time  of  the  conversion 
and  mnst  state  the  facts  in  relation  thereta     KenneU  v.  Peterg,  274. 

X   Allegations  or  Possession.  — A  complaint  in  an  action  of  trover  brought 
by  one  not  in  possession  at  the  time  the  chattels  were  converted  moat 
allege  that  he  was  entitled  to  the  immediate  possession  of  the  property' 
at  that  time.     KenneU  v.  Peters^  274. 

C  MoRTOAOB  or  Chattels — ^Trovbr  roR  Conversion — Pleading. — A 
chattel  mortgagee  does  not  become  the  absolute  owner  of  the  mortgaged 
property  upon  condition  broken,  nor  does  he  then  become  entitled  to 
the  immediate  possession  of  the  property  uuconditionally.  Therefore^ 
he  cannot  maintain  trover  for  its  conversion  without  alleging  his  special 
ownership  and  interest  therein  at  the  time  of  the  conversion,  and  stat- 
ing the  facts  in  relation  thereto.  A  general  allegation  of  ownership  is 
insu£ficiont  to  maintain  the  action.     KenneU  v.  Peiert,  274. 

ii  — ^Instructions.— If,  in  an  action  of  trover  against  a  chattel  mort* 
gagee  and  an  auctioneer  who  sold  the  goods  at  foreclosure  sale,  it  is 
shown  that  a  portion  of  the  goods  sued  for  were  not  covered  by  tha 
mortgage,  it  is  not  error  to  refuse  to  submit  the  question  to  the  jury,  at 
the  request  of  defendants,  as  to  whether  the  auctioneer  sold  goods 
amounting  to  more  than  the  mortgage  debt.    Kearney  v.  CluUon,  394. 

C  Division  or  Verdict — Instruction s.~In  an  action  of  trover  against 
several  defendants  for  the  conversion  of  goods,  if  the  jury-render  a 
verdict  for  a  certain  sum  against  each  defendant,  without  any  evi- 
dence by  which  to  determine  that  each  defendant  oonverted  a  speoifio 
part  of  the  goods,  the  court  oommits  no  error  in  sending  the  jury  back 
with  an  instruction  that  there  is  no  ground  for  a  division  of  tha  vsrdiat 
against  the  defendant.     Kearney  v.  CluUon,  394. 

See  AooTioNs;  WAREBonsEMur. 

TRUST  DEEOa 
See  BviDEMoa,  flit 

TRUST  FUND. 
Sea  Agenot,  I;  Corporations,  10-19L 

TRUSTS. 

1.  RiBULmra  Trust  in  Land  Arises  in  Fator  or  Witb,  When.— If  a 
farm  is  purchased  for  a  wife  with  her  money,  upon  an  understanding 


dead  U  by  miilake  nuule  to  him  vitliont  her  kiiovled)(e,  then  u  niaid 
k  raialting  tra*t  in  fkTor  of  tha  wife,  kad  the  haibuid  baoomea  k  tenrtae 
or  the  legal  title  for  her.     Miiitr  t.  Baker,  680. 

%,  RuDLTiNa  Trust — Husband  and  Win  — Rioars  or  PtracHunk  OT 
Leoai,  Tttlb  it  SBBBirr'B  Sali  as  Aoaikbt  EQinTAVbB  OwRn.— 
In  oue  a  hntbaad  by  mistake  in  ■  deed  becooiM  tha  holder  ot  ^e  legal 
title  to  Iftnd  in  which  hia  wifg  baa  a  remltinft  trait  arising  fronklMr 
payment  o(  tha  parehua  money,  a  purchaser  ol  the  property  at  a 
sheriff*!  sate  nader  a  judgment  againat  the  basband  with  notioa  o(  tha 
wife's  equity  takes  no  title  u  Bgainst  tha  wife.     MSier  v.  Boier,  680. 

E  Rksvltiiio  TnoaTB—HaBBAHii  ind  Wiri — Win'i  Riobt  nai  Drfkatib 
'  BT  Has  LiCHM. — It  a  haaband  t^  mistake  in  a  dead  beoomat  IIm 
holder  of  the  legal  title  to  land  in  which  his  wife  baa  a  reanlting  tnat 
by  reason  of  ber  payment  of  the  purchass  money,  and  ttaderatanding 
that  she  shonld  hare  title,  his  oontinuons  recognition  of  his  wife's  title 
will  detest  any  claim  by  him  oo  the  ground  of  his  wife'a  laches  in  aBaart- 
ing  her  eqnitable  rights.     MiUer  -r.  Baktr,  680i 

4  Onrm  Qcs  Tkvst  can  Debivi  ho  BuiErn  Fioii  Luu  or  TntM, 
Wbu. — It  the  holder  of  a  legal  title,  subject  to  a  resnitmg  tnwl^  par- 
mita  the  cestui  que  truti  to  occupy  and  eujoy  the  land  aa  owner,  tlta 
latter  can  deriT*  ns'benefit  from  the  lapse  of  time.  Miliar  r,  Bafar, 
680. 

TITRNTABLES. 
See  RiiLBOADa,  14, 

UNDUE  INFLUBNCB. 
Sea  DaniiiTioHS;  EquiTT,  1-3;  MoRTOAon,  4-T. 

VENDOR   AND  PURCHAaER. 

L  CoDTKTtnoBS,  Tender  oi.  Ween  not  RigDiRRti, — If  a  oontraot  lot  ths 
•ale  and  pnrohaae  of  lands  requires  the  purchase  price  to  b«  paid  in 
installments,  and  the  vendor  wishes  to  forfeit  the  rights  of  the  rendM 
for  nonpayment,  it  is  not  necessary  that  a  tender  of  a  eonvayanoa  pre- 
•eda  the  eierciae  of  the  right  to  declare  a  forfeiture,  if  the  vendee  would 
not  then  be  entitled  to  auch  conveyaoce,  even  if  ba  paid  tha  amaiat 
then  due  nuder  tha  contract.     Rtddith  t.  Bmilh,  7S1, 

&  FoRraiTDBa  or  PArHiicra. — If  a  contract  for  the  axis  and  purchaM  •! 
land  proTides  that  if  the  Tendee  ahnll  fail  to  pay  the  monthly  inatall- 
ments  after  demand  made  on  him  for  thirty  days,  the  lendor  may,  at 
bit  option,  declare  the  oontraot  forfeited,  and  enter  npon  and  repoaMM 
himself  of  the  premiaes,  the  paymenla  are  forfeited  if  the  contrKot  is 
not  complied  with,  and  the  torfeituro  ia  Dot  restricted  to  the  land  only. 
Seddiik  T.  Smith,  781. 

%.  Thi  WAiran  oi  a  Fo&rRiTORi  vok  Hohpatmbnt  or  iHarAu-MBim  do* 
on  a  contract  to  parcbase  land  is  not  implied  from  the  fact  tiiat  tha 
vendee  permitted  three  of  such  inatallmeiita  to  become  dne  before  aw 
oising  his  right  to  declare  a  forfeiture.     Rtddith  *,  Smith,  781. 

VESTED  RT0HT3. 
8«e  Imbuhanoe,  32;  Staidth,  2. 
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VIOB-PRINCrPAL. 

HaBTIB  and  SlBTAHT,  U, 

VIBWINO  PRBMISSa, 

See  Apfeal,  8. 

VOLUNTEERS. 
8m  Ifinm  ABD  Bmblyavt,  6,  7;  Patmsnt,  t-6:  StrBBOOAfloa. 

WAIVER. 
Am  IfiZBOonov,  7;  iHamuiiOB,  6;  Rilbabk,  4;  Vbhdor  and  PvROHAm^  H 

WARBHOUSBMEN. 
Imauutt  of.-*A  ttonge  oompany  is  not  liable  in  troTer  for  goods  stored 
with  it  by  a  mortgagor,  and  taken  irom  itsronitody  by  the  mortgagee^ 
and  by  him  oonTerted  to  his  nie,  without  the  knowledge  or  consent  ol 
ttie  storage  eompany.    Kearnep  ▼.  GhUUmt  894. 

WATBR8. 

1.  What  n.— If  waters  from  springs  nniting  mn  into  a  ravine,  and  on 
reaching  low,  level  land  widen  and  then  pass  still  farther,  forming  a 
pond,  and  beyond  the  pond  flow  not  into  a  channel  with  banks,  bat 
along  a  depression  in  the  earth  and  over  the  grass  and  sod,  and  tha 
waters  thns  mnning  are  at  some  plaoes  quite  narrow,  and  at  others 
several  rods  in  width,  bnt  a  cnrrent  is  visibls  along  their  entire  coarse^ 
and  they  again  come  into  a  single  channel,  through  which  they  flow 
into  a  river,  they  form,  in  contemplation  of  law,  a  waterooorse  which 
the  owner  of  lands  throngh  which  they  flow  has  no  right  to  divert  and 
to  keep  from  flowing  beyond  his  lands.    HMkU  v.  Avery,  224. 

%  *'  HiGH-WATKB  Mabk,"  ss  a  line  between  a  riparian  owner  and  the  pab- 
lio^  on  fresh- water  rivers  and  lakes,  is  to  be  determined  by  examining 
the  bed  and  banks,  and  ascertaining  where  the  presence  and  action  of 
the  water  are  so  common  and  usual  as  to  mark  upon  the  soil  of  the  bed 
a  character  distinct  from  that  of  the  banks  in  respect  to  vegetation  as 
well  as  to  the  nature  of  the  soil  itself.  It  is  co-ordinate  with  the  limit 
of  the  bed  of  the  water.    In  re  Minnetonha  Lake  ImfnTovemeiU,  494. 

lb  "BsD  or  THB  Watsr."— That  only  is  to  be  oonsidered  the  '*bed  of  tha 
water"  which  the  water  ocoopies  so  long  and  continuously  as  to  wrest 
it  from  vegetation  and  destroy  its  value  for  agricultural  purposes.  II 
does  not  include  lowlands  which,  althongh  subject  to  frequsnt  over* 
flow,  are  valuable  as  meadows  or  pastorsa.  /•  re  Minnetonha  Laise  Im^ 
provemenif  494« 

C  Ohanoi  in  Location  ov. — ^If  for  many  years,  and  as  a  result  of  natural 
causes,  a  watercourse  has  flowed  across  the  lands  of  the  plaintiff,  though 
it  formerly  flowed  upon  the  lands  of  the  defendant,  and  the  ohange  in 
its  course  oame  so  gradually  that  it  is  not  easily  traced  in  its  history,  it 
must  be  regarded  as  a  watercourse  upon  the  lands  of  the  plainti£^  which 
defendant  has  no  right  to  divert  so  that  it  will  sgain  flow  only  upon  his 
lands,     ffinkle  v.  Avery,  224. 

ii  To  Support  a  Special  Assbssmbnt  vor  a  LooaIi  Improvrmbht  the 
beneflt  for  which  the  land  is  assessed  must  be  secured.  In  other  words^ 
it  must  appear  that  beneflts  for  which  persons  are  asked  to  pay  will  be 
reoeived.    Hence,  an  assessment  for  a  looal  benefili  under  an  act  author- 
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izing  the  watora  of  a  lake  to  be  permanently  maintainecl,  by  artifidil 
meana,  at  a  uniform  height  abore  high- water  mark,  bnt  which  makea 
no  proTiston  for  compensating  riparian  owners  for  injariee  to  their  landa 
oanaed  by  raising  the  waten,  is  invalid.  In  re  Minnetonia  Lake  /m- 
provcmentf  49-L 
C  Thk  Right  to  Appropriatb  Watkrb  iob  Mining  and  Othbb  Bkni* 
FiciAL  PuRPOSBS  was  reoognized  by  the  oonrte  and  the  lawmaking 
power  as  to  that  portion  of  the  state  of  Washington  east  of  the  Cascade 
monntatns  prior  to  the  passage  of  the  act  of  Congress  of  Jnly  26,  I866ii 
8uoh  riglit  was  established  by  cnstom  so  universal  that  the  courts  musl 
take  judicial  notice  thereof.     iMact  v.  Bai^ber,  772. 

9.  Milling  Purposbs — Appropriation  vob. — ^The  appropriation  of  the 

waters  of  a  stream  for  use  as  a  propelling  power  to  a  mill  is  a  TsUd  ap- 
propriation, and  the  purchaser  of  public  lands,  after  sueh  appropriation 
has  been  made,  acquires  title  sabjeot  thereto.     Inaaea  v.  Barber,  772. 

i.  Apfbopbiation  op  —  Pdrchasbr  op  Public  Lands  Took  BuBnat 
TO. — Bven  prior  to  the  act  of  Congress  of  Jnly  26,  1866,  the  right 
to  appropriate  water  had  been  recognized  in  Washington  territory,  and 
therefore  a  purchaser  of  laads  from  the  United  States  acquired  his 
title  subordinate  to  any  appropriation  of  waters  previously  made.  Ths 
act  referred  to  was  rather  a  recogaitiou  of  pre-existing  rights  than  a 
statute  conferring  such  rights  for  the  first  time.     Iscuics  v.  Barber,  77SL 

tL  Appropriation  of,  on  Public  Lands. — The  United  States,  as  th« 
owner  of  the  public  lands  in  a  locality  where  the  use  of  water 
required  had  the  power  to  establish  such  rights  in  relation  to  its 
and  appropriation  as  it  saw  fit,  and,  to  the  extent  that  it  recognized  tho 
right  of  appropriation,  the  common  law  was  modified  or  abrogated. 
laaaca  v.  Barber,  772. 

10.  Pbbsgriptivb  Right  to  Ovrrflow  Lands.— Merely  maintaining  a  dam 
on  one's  own  land,  without  thereby  raising  the  water,  will  not  create  m 
prescriptive  right  upon  the  lands  of  another.  It  is  only  the  uninter- 
rupted flowing  of  such  lands  for  the  statutory  period  that  will  create 
such  a  right.  In  re  MinneUmka  Lake  Improveme/Uf  4d4. 
Bminint  Douain;  Municipal  Corporations,  2,  8;  lli  Nuisangi.  1. 


WILLS. 

ft.  Ah  Attbstino  Witness  to  a  Will  must  oe  competent  at  the  time  el 
attestation.  If  then  competent  his  subsequent  incompetency,  from 
any  cause,  will  not  prevent  the  probate  of  the  will,  if  it  can  be  other- 
wise satbfactorily  proved.  The  rule  of  competency  in  sneh  oases^  im 
Minnesota,  is  defined  by  statute.     In  rt  HolCs  WiU,  434. 

%  WiTNKss  TO  Will — Compjstbnot  of  Marriid  Person. — A  married  paiw 
son  is  not  incompetent  to  attest  k  will  simply  because  the  husband  or 
wife  of  such  person  is  a  beneficiary  under  the  will;  and  he  can  become 
incompetent  only  upon  a  single  contingency,  and  that  is  where  snoh 
interested  party  shall  become  a  contestant  on  the  subsequent  probate 
of  the  will.    In  re  HoWe  WOl,  434. 

§•  AirKSTiNG  WiTNKsa.~A  subscribing  witness  to  a  will  devising  real 
estate  must  make  some  kind  of  a  mark  upon  the  instrument  in  order 
to  make  it  his  signature  thereto.     McFarland  ▼.  Bush,  760. 

4.  Subscribing  WrrNCss. — A  signature  of  a  witness  to  a  will,  who  dose 
not  write  his  name,  make  his  mark  thereon,  or  touch  the  pen  in  the 
hands  of  the  other  subscribing  witness,  who  signs  his  name  for  him 
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1b  bli  pmenM  and  al  b!i  request^  uid  in  the  pre86DC«  and  at  the  re- 
qneat  of  the  testator,  !■  not  saffioiant  to  attest  a  will  devising  real 
estate.    McFarland  ▼.  Bueh,  760. 

•b   It  IB  HOT  NCOESSART  THAT  A  TeSTATOA  ShOULD  HaVS  AGKNOWLBDOBD 

HiB  SiONATDRB  to  the  Will  if  ho  prodncos  a  paper  which  he  declares  to 
be  his  will,  and  asks  the  witnesses  to  sign  it,  and  states  that  it  is  not 
necessary  for  them  to  know  what  is  in  it.     Ilohart  ▼.  Bobart,  151. 

C  Proop  or  THB  Handwritino  or  a  Dkobasbd  WrrNBSS  is  prima  fade 
sufficient,-  especially  when  the  signatures  of  the  witnesses  are  attached 
to  a  clause  stating  that  the  will  was  written,  signed,  and  sealed  in  their 
presence.     Hobart  v.  Hohart,  }5\. 

?•  Thb  Proof  or  a  Codicil  to  a  Will  Establtshss  thb  Will  wttboat 
further  proof  if  both  are  written  on  the  same  paper,  and  the  codicil 
dearly  and  unmistakably  refers  to  the  will  so  as  to  prevent  all  doubt 
of  its  identity.  In  such  case  the  codicil  operates  as  a  republication  of 
the  will,  and  gives  to  it  the  same  force  as  if  it  had  been  executed  at  the 
date  of  the  codicil,  the  two  instruments  being  regarded  aa  one  and 
their  speaking  from  the  date  of  the  latter.     Hobart  y.  Hobart^  151. 

C  Presumfhon  or  Signing. — If  a  testator  produces  a  paper  which  ha 
declares  to  be  his  last  will,  and  asks  the  subscribing  witnesses  to  sign 
it  as  such,  and  they  do  so  in  his  presence,  it  will  be  presumed  that  it 
was  already  signed  by  him,  though  the  witnesses  cannot  remambar 
whether  they  saw  his  signature  or  not     Hohart  ▼•  Hobart^  151* 

See  Eotatbs;  Lbgaot. 

WITNESSEa 

L  Husband  and  Wifk— Construction  or  Statuti. — A  statute  providing 
that  neither  husband  nor  wife  shall  be  examined  aa  a  witness  withoat 
the  consent  of  the  other  does  not  make  them  incompetent  witnesses, 
nor  are  they  to  be  classed  aa  such,  though  their  right  to  be  examined 
Is  contingent  upon  the  consent  of  the  spouse  for  or  against  whom  tha 
witness  may  be  offered.    In  re  HoWb  Will,  434. 

%  Physician  and  Patient. — Communications  Madb  bt  a  Patibnt  to  his 
physician  for  the  purpose  of  professional  aid  and  advice  are  privileged. 
The  immunity  extends  to  all  facts,  whether  learned  directly  from  tha 
patient,  or  acquired  by  the  physician  through  his  own  observation  ar 
axamiuations.    Springer  v.  Byram,  159. 

&  Phtbioian  ahb  PatibnT'Privilbob  as  to  Convbrsation  Hbard  bt 
Third  Pi;RS0N. — ^Third  persons  who  hear  conversations  between  partlaa 
snstainlng  confidential  relations  to  each  other  aa  physician  and  patien^ 
whether  such  third  persons  are  necasMrily  preaent  as  officers  or  as  i»» 
different  bystanders^  may  testify  to  whftt  they  haazd.  Springer  ▼• 
Byram,  159. 

4  Bxpbbt  Evidbnqb. — An  issue  m  to  businesa  negligence  between  pafw 
tiea  must  be  determined  from  facts,  and  not  from  tha  opiniona  M  wil* 
/ns/sy  T.  Shire,  308. 

Sea  Wills,  1-4^  0. 

WORDS  AND  PHRASBa 
See  DBmrrrioNS. 
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